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SUBCHAPTER A—ORGANIZATION AND OPERATIONS 

PART 1202—FREEDOM OF 
INFORMATION ACT 

Sec. 
1202.1 Why did FHFA issue this regulation? 
1202.2 What do the terms in this regulation 

mean? 
1202.3 What information can I obtain 

through FOIA? 
1202.4 What information is exempt from dis-

closure? 
1202.5 How do I request information from 

FHFA or FHFA–OIG under FOIA? 
1202.6 What if my request does not have all 

the information FHFA or FHFA–OIG re-
quires? 

1202.7 How will FHFA or FHFA–OIG respond 
to my FOIA request? 

1202.8 If the requested records contain con-
fidential commercial information, what 
procedures will FHFA or FHFA–OIG fol-
low? 

1202.9 How do I appeal a response denying 
my FOIA request? 

1202.10 Will FHFA or FHFA–OIG expedite 
my request or appeal? 

1202.11 What will it cost to get the records 
I requested? 

1202.12 Is there anything else I need to know 
about FOIA procedures? 

AUTHORITY: Pub. L. 110–289, 122 Stat. 2654; 5 
U.S.C. 301, 552; 12 U.S.C. 4526; E.O. 12600, 52 
FR 23781, 3 CFR, 1987 Comp., p. 235; E.O. 
13392, 70 FR 75373–75377, 3 CFR, 2006 Comp., p. 
216–200. 

SOURCE: 76 FR 29634, May 23, 2011, unless 
otherwise noted. 

§ 1202.1 Why did FHFA issue this regu-
lation? 

(a) The Freedom of Information Act 
(FOIA) (5 U.S.C. 552), is a federal law 
that requires FHFA and other Federal 
Government agencies to disclose cer-
tain Federal Government records to 
the public. 

(b) This regulation explains the rules 
that FHFA and the FHFA Office of In-
spector General (FHFA–OIG) both fol-
low when processing and responding to 
requests for records under FOIA. It 
also explains what you must do to re-
quest records from FHFA or FHFA–OIG 
under FOIA. You should read this regu-
lation together with FOIA, which ex-
plains in more detail your rights and 
the records FHFA or FHFA–OIG may 
release to you. 

(c) If you want to request informa-
tion about yourself under the Privacy 
Act (5 U.S.C. 552a), you should file your 
request using FHFA’s Privacy Act reg-
ulations at part 1204 of this title. If you 
file a FOIA request for information 
about yourself, FHFA or FHFA–OIG 
will process it as a request under the 
Privacy Act regulation. 

(d) FHFA and FHFA–OIG may make 
public information that they routinely 
publish or disclose when performing 
their activities without following these 
procedures. 

(e) This regulation applies to both 
FHFA and FHFA–OIG. 

§ 1202.2 What do the terms in this reg-
ulation mean? 

Some of the terms you need to under-
stand while reading this regulation 
are— 

Appeals Officer or FOIA Appeals Offi-
cer means a person designated by the 
FHFA Director to process appeals of 
denials of requests for FHFA records 
under FOIA. For appeals pertaining to 
FHFA–OIG records, Appeals Officer or 
FOIA Appeals Officer means a person 
designated by the FHFA Inspector Gen-
eral to process appeals of denials of re-
quests for FHFA–OIG records under 
FOIA. 

Confidential commercial information 
means records provided to the Federal 
Government by a submitter that con-
tain material exempt from release 
under Exemption 4 of FOIA, 5 U.S.C. 
552(b)(4), because disclosure could rea-
sonably be expected to cause substan-
tial competitive harm. 

Days, unless stated as ‘‘calendar 
days,’’ are working days and do not in-
clude Saturdays, Sundays, and federal 
holidays. If the last day of any period 
prescribed herein falls on a Saturday, 
Sunday, or federal holiday, the last day 
of the period will be the next working 
day that is not a Saturday, Sunday, or 
federal holiday. 

Direct costs means the expenses, in-
cluding contract services, incurred by 
FHFA or FHFA–OIG, in searching for, 
reviewing and/or duplicating records to 
respond to a request for information. 
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In the case of a commercial use re-
quest, the term also means those ex-
penditures FHFA or FHFA–OIG actu-
ally incurs in reviewing records to re-
spond to the request. Direct costs in-
clude the cost of the time of the em-
ployee performing the work, the cost of 
any computer searches, and the cost of 
operating duplication equipment. Di-
rect costs do not include overhead ex-
penses such as costs of space, and heat-
ing or lighting the facility in which the 
records are stored. 

Employee, for the purposes of this reg-
ulation, means any person holding an 
appointment to a position of employ-
ment with FHFA or FHFA–OIG, or any 
person who formerly held such an ap-
pointment; any conservator appointed 
by FHFA; or any agent or independent 
contractor acting on behalf of FHFA or 
FHFA–OIG, even though the appoint-
ment or contract has terminated. 

FHFA means the Federal Housing Fi-
nance Agency and includes its prede-
cessor agencies, the Office of Federal 
Housing Enterprise Oversight (OFHEO) 
and the Federal Housing Finance Board 
(FHFB). 

FHFA–OIG means the Office of In-
spector General for FHFA. 

FOIA Officer and Chief FOIA Officer 
are persons designated by the FHFA 
Director to process and respond to re-
quests for FHFA records under FOIA. 

FOIA Official is a person designated 
by the FHFA Inspector General to 
process requests for FHFA–OIG records 
under FOIA. 

Office of Finance means the Office of 
Finance of the Federal Home Loan 
Bank System or any successor thereto. 

Readily reproducible means that the 
requested record or records exist in 
electronic format and can be 
downloaded or transferred intact to a 
computer disk, tape, or another elec-
tronic medium with equipment and 
software currently in use by FHFA or 
FHFA–OIG. 

Record means information or docu-
mentary material FHFA or FHFA–OIG 
maintains in any form or format, in-
cluding electronic, which FHFA or 
FHFA–OIG— 

(1) Created or received under federal 
law or in connection with the trans-
action of public business; 

(2) Preserved or determined is appro-
priate for preservation as evidence of 
operations or activities of FHFA or 
FHFA–OIG, or because of the value of 
the information it contains; and 

(3) Controls at the time it receives a 
request for disclosure. 

Regulated entities means the Federal 
Home Loan Mortgage Corporation and 
any affiliate thereof, the Federal Na-
tional Mortgage Association and any 
affiliate thereof, and the Federal Home 
Loan Banks. 

Requester means any person seeking 
access to FHFA or FHFA–OIG records 
under FOIA. 

Search time means the amount of 
time spent by or on behalf of FHFA or 
FHFA–OIG in attempting to locate 
records responsive to a request, wheth-
er manually or by electronic means, in-
cluding but not limited to page-by- 
page or line-by-line identification of 
responsive material within a record or 
extraction of electronic information 
from electronic storage media. 

Submitter means any person or entity 
providing confidential information to 
the Federal Government. The term 
‘‘submitter’’ includes, but is not lim-
ited to corporations, state govern-
ments, and foreign governments. 

Unusual circumstances means the need 
to— 

(1) Search for and/or collect records 
from agencies, offices, facilities, or lo-
cations that are separate from the of-
fice processing the request; 

(2) Search, review, and/or duplicate a 
voluminous amount of separate and 
distinct records in order to process a 
single request; or 

(3) Consult with another agency or 
among two or more components of 
FHFA or FHFA–OIG that have a sub-
stantial interest in the determination 
of a request. 

§ 1202.3 What information can I obtain 
through FOIA? 

(a) General. FHFA and FHFA–OIG 
prohibit employees from releasing or 
disclosing confidential or otherwise 
non-public information that FHFA or 
FHFA–OIG possesses, except as author-
ized by this regulation, by the Director 
of FHFA for FHFA records, or by the 
FHFA Inspector General for FHFA–OIG 
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records, when the disclosure is nec-
essary for the performance of official 
duties. 

(b) Records. You may request that 
FHFA or FHFA–OIG disclose to you its 
records on a subject of interest to you. 
FOIA only requires the disclosure of 
records. It does not require FHFA or 
FHFA–OIG to create compilations of 
information or to provide narrative re-
sponses to questions or queries. Some 
information is exempt from disclosure. 

(c) Reading rooms. (1) FHFA main-
tains electronic and physical reading 
rooms. FHFA’s physical reading room 
is located at 1700 G Street, NW., Fourth 
Floor, Washington, DC 20552, and is 
open to the public by appointment 
from 9 a.m. to 3 p.m. each business day. 
For an appointment, contact the FOIA 
Officer by calling (202) 414–6425 or by e- 
mail at foia@fhfa.gov. The electronic 
reading room is part of the FHFA Web 
site at http://www.fhfa.gov. FHFA–OIG 
also maintains electronic and physical 
reading rooms. FHFA–OIG’s physical 
reading room is located at 1625 Eye 
Street, NW., Washington, DC 20006, and 
is open to the public by appointment 
from 9 a.m. to 3 p.m. each business day. 
For an appointment, contact FHFA– 
OIG by calling (202) 408–2577 or by e- 
mail at bryan.saddler@fhfa.gov. The 
electronic reading room is part of the 
FHFA–OIG Web site at http:// 
www.fhfaoig.gov. 

(2) Each reading room has the fol-
lowing records created after November 
1, 1996, by FHFA or its predecessor 
agencies, or by FHFA–OIG, and current 
indices to the following records created 
by FHFA or its predecessor agencies or 
FHFA–OIG before or after November 1, 
1996: 

(i) Final opinions or orders issued in 
adjudication; 

(ii) Statements of policy and inter-
pretation that are not published in the 
FEDERAL REGISTER; 

(iii) Administrative staff manuals 
and instructions to staff that affect a 
member of the public and are not ex-
empt from disclosure under FOIA; and 

(iv) Copies of records released under 
FOIA that FHFA or FHFA–OIG deter-
mines have become or are likely to be-
come the subject of subsequent re-
quests for substantially similar 
records. 

§ 1202.4 What information is exempt 
from disclosure? 

(a) General. Unless the Director of 
FHFA or his or her designee for FHFA 
records, the FHFA Inspector General 
or his or her designee for FHFA–OIG 
records, or any regulation or statute 
specifically authorizes disclosure, nei-
ther FHFA nor FHFA–OIG will release 
records that are— 

(1) Specifically authorized under cri-
teria established by an Executive Order 
to be kept secret in the interest of na-
tional defense or foreign policy, and in 
fact is properly classified pursuant to 
such Executive Order; 

(2) Related solely to FHFA’s or 
FHFA–OIG’s internal personnel rules 
and practices; 

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C. 
552a), provided that such statute— 

(i) Requires that the matters be with-
held from the public in such a manner 
as to leave no discretion on the issue, 
or 

(ii) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld; 

(4) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential; 

(5) Contained in inter-agency or 
intra-agency memoranda or letters 
that would not be available by law to a 
private party in litigation with FHFA 
or FHFA–OIG; 

(6) Contained in personnel, medical 
or similar files (including financial 
files) the disclosure of which would 
constitute a clearly unwarranted inva-
sion of personal privacy; 

(7) Compiled for law enforcement 
purposes, but only to the extent that 
the production of such law enforcement 
records or information— 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(ii) Would deprive a person of a right 
to fair trial or an impartial adjudica-
tion; 

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
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source, including a state, local, or for-
eign agency or authority or any pri-
vate institution or an entity that is 
regulated and examined by FHFA that 
furnished information on a confidential 
basis, and, in the case of a record com-
piled by FHFA–OIG or a criminal law 
enforcement authority in the course of 
a criminal investigation or by an agen-
cy conducting a lawful national secu-
rity intelligence investigation, infor-
mation furnished by a confidential 
source; 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual. 

(8) Contained in or related to exam-
ination, operating, or condition reports 
that are prepared by, on behalf of, or 
for the use of an agency responsible for 
the regulation or supervision of finan-
cial institutions; or 

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. 

(b) Discretion to apply exemptions. Al-
though records or parts of them may be 
exempt from disclosure, FHFA or 
FHFA–OIG may elect under the cir-
cumstances of any particular request 
not to apply an exemption. This elec-
tion does not generally waive the ex-
emption and it does not have preceden-
tial effect. FHFA or FHFA–OIG may 
still apply an exemption to any other 
records or portions of records, regard-
less of when the request is received. 

(c) Redacted portion. If a requested 
record contains exempt information 
and information that can be disclosed 
and the portions can reasonably be seg-
regated from each other, the 
disclosable portion of the record will be 
released to the requester after FHFA 
or FHFA–OIG deletes the exempt por-
tions. If it is technically feasible, 
FHFA or FHFA–OIG will indicate the 
amount of the information deleted at 
the place in the record where the dele-
tion is made and include a notation 
identifying the exemption that was ap-

plied, unless including that indication 
would harm an interest protected by an 
exemption. 

(d) Exempt and redacted material. 
FHFA and FHFA–OIG are not required 
to provide an itemized index corre-
lating each withheld document (or re-
dacted portion) with a specific exemp-
tion justification. 

(e) Disclosure to Congress. This section 
does not allow FHFA or FHFA–OIG to 
withhold any information from, or to 
prohibit the disclosure of any informa-
tion to, Congress or any Congressional 
committee or subcommittee. 

§ 1202.5 How do I request information 
from FHFA or FHFA–OIG under 
FOIA? 

(a) Where to send your request. FOIA 
requests must be in writing. You may 
make a request for FHFA or FHFA– 
OIG records by writing directly to 
FHFA’s FOIA Office through electronic 
mail, mail, delivery service, or fac-
simile. The electronic mail address is: 
foia@fhfa.gov. For mail or delivery 
service, the mailing address is: FOIA 
Officer, Federal Housing Finance Agen-
cy, 1700 G Street, NW., Washington, DC 
20552. The facsimile number is: (202) 
414–8917. Requests for FHFA–OIG 
records will be forwarded to FHFA–OIG 
for processing and direct response. You 
can help FHFA and FHFA–OIG process 
your request by marking electronic 
mail, letters, or facsimiles and the sub-
ject line, envelope, or facsimile cover 
sheet with ‘‘FOIA Request.’’ FHFA’s 
‘‘Freedom of Information Act Ref-
erence Guide,’’ which is available on 
FHFA’s Web site, http://www.fhfa.gov, 
provides additional information to as-
sist you in making your request. 

(b) Provide your name and address. 
Your request must include your full 
name, your address and, if different, 
the address at which FHFA or FHFA– 
OIG is to notify you about your re-
quest, a telephone number at which 
you can be reached during normal busi-
ness hours, and an electronic mail ad-
dress, if any. 

(c) Request is under FOIA. Your re-
quest must have a statement identi-
fying it as being made under FOIA. 

(d) Your FOIA status. If you are sub-
mitting your request as a ‘‘commercial 
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use’’ requester, an ‘‘educational insti-
tution’’ requester, a ‘‘non-commercial 
scientific institution’’ requester, or a 
‘‘representative of the news media’’ for 
the purposes of the fee provisions of 
FOIA, your request must include a 
statement specifically identifying your 
status. 

(e) Describing the records you request. 
You must describe the records that you 
seek in enough detail to enable FHFA 
or FHFA–OIG personnel to locate them 
with a reasonable amount of effort. 
Your request should include as much 
specific information as possible that 
you know about each record you re-
quest, such as the date, title, name, au-
thor, recipient, subject matter, or file 
designations, or the description of the 
record. 

(f) How you want the records produced 
to you. Your request must tell FHFA or 
FHFA–OIG whether you will inspect 
the records before duplication or want 
them duplicated and furnished without 
inspection. 

(g) Agreement to pay fees. In your 
FOIA request you must agree to pay all 
applicable fees charged under § 1202.11, 
up to $100.00, unless you seek a fee 
waiver. When making a request, you 
may specify a higher or lower amount 
you will pay without consultation. 
Your inability to pay a fee does not 
justify granting a fee waiver. 

(h) Valid requests. FHFA and FHFA– 
OIG will only process valid requests. A 
valid request must meet all the re-
quirements of this part. 

§ 1202.6 What if my request does not 
have all the information FHFA or 
FHFA–OIG requires? 

If FHFA or FHFA–OIG determines 
that your request does not reasonably 
describe the records you seek, is overly 
broad, cannot yet be processed for rea-
sons related to fees, or lacks required 
information, you will be informed in 
writing why your request cannot be 
processed. You will be given 15 cal-
endar days to modify your request to 
meet all requirements. This request for 
additional information tolls the time 
period for FHFA or FHFA–OIG to re-
spond to your request under § 1202.7. 

(a) If you respond with the necessary 
information, FHFA or FHFA–OIG will 
process that response as a new request 

and the time period for FHFA or 
FHFA–OIG to respond to your request 
will start from the date the additional 
information is actually received by 
FHFA or FHFA–OIG. 

(b) If you do not respond or provide 
additional information within the time 
allowed, or if the additional informa-
tion you provide is still incomplete or 
insufficient, FHFA and FHFA–OIG will 
consider your request withdrawn and 
will notify you that it will not be proc-
essed. 

§ 1202.7 How will FHFA and FHFA– 
OIG respond to my FOIA request? 

(a) Authority to grant or deny requests. 
The FOIA Officer and the Chief FOIA 
Officer are authorized to grant or deny 
any request for FHFA records. For 
FHFA–OIG records, the designated 
FHFA–OIG FOIA Official is authorized 
to grant or deny any request for 
FHFA–OIG records. 

(b) Multi-Track request processing. 
FHFA and FHFA–OIG use a multi- 
track system to process FOIA requests. 
This means that a FOIA request is 
processed based on its complexity. 
When FHFA or FHFA–OIG receives 
your request, it is assigned to a Stand-
ard Track or Complex Track. FHFA or 
FHFA–OIG will notify you if your re-
quest is assigned to the Complex Track 
as described in paragraph (f) of this 
section. 

(1) Standard Track. FHFA and FHFA– 
OIG assign FOIA requests that are rou-
tine and require little or no search 
time, review, or analysis to the Stand-
ard Track. FHFA and FHFA–OIG re-
spond to these requests within 20 days 
after receipt, in the order in which 
they are received. If FHFA or FHFA– 
OIG determines while processing your 
Standard Track request, that it is 
more appropriately a Complex Track 
request, it will be reassigned to the 
Complex Track and you will be notified 
as described in paragraph (f) of this 
section. 

(2) Complex Track. (i) FHFA and 
FHFA–OIG assign requests that are 
non-routine to the Complex Track. 
Complex Track requests are those to 
which FHFA or FHFA–OIG determines 
that the request and/or response may— 

(A) Be voluminous; 
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(B) Involve two or more FHFA or 
FHFA–OIG units; 

(C) Require consultation with other 
agencies or entities; 

(D) Require searches of archived doc-
uments; 

(E) Seek confidential commercial in-
formation as described in § 1202.8; 

(F) Require an unusually high level 
of effort to search for, review and/or 
duplicate records; 

(G) Cause undue disruption to the 
day-to-day activities of FHFA in regu-
lating and supervising the regulated 
entities; or 

(H) Cause undue disruption to the 
day-to-day activities of FHFA–OIG in 
carrying out its statutory responsibil-
ities. 

(ii) FHFA or FHFA–OIG will respond 
to Complex Track requests as soon as 
reasonably possible, regardless of the 
date of receipt. 

(c) Referrals to other agencies. When 
FHFA or FHFA–OIG receives a request 
seeking records that originated in an-
other Federal Government agency, 
FHFA or FHFA–OIG will refer the re-
quest to the other agency for response. 
You will be notified if your request is 
referred to another agency. 

(d) Responses to FOIA requests. FHFA 
or FHFA–OIG will respond to your re-
quest by granting or denying it in full, 
or by granting and denying it in part. 
The response will be in writing. In de-
termining which records are responsive 
to your request, FHFA and FHFA–OIG 
will conduct searches for records FHFA 
or FHFA–OIG possesses as of the date 
of your request. 

(1) Requests that FHFA or FHFA–OIG 
grants. If FHFA or FHFA–OIG grants 
your request, the response will include 
the requested records or details about 
how FHFA or FHFA–OIG will provide 
them to you and the amount of any 
fees charged. 

(2) Requests that FHFA or FHFA–OIG 
denies, or grants and denies in part. If 
FHFA or FHFA–OIG denies your re-
quest in whole or in part because a re-
quested record does not exist or cannot 
be located, is not readily reproducible 
in the form or format you sought, is 
not subject to FOIA, or is exempt from 
disclosure, the written response will in-
clude the requested releasable records, 
if any, the amount of any fees charged, 

the reasons for denial, and a notice and 
description of your right to file an ad-
ministrative appeal under § 1202.9. 

(e) Format and delivery of disclosed 
records. If FHFA or FHFA–OIG grants, 
in whole or in part, your request for 
disclosure of records under FOIA, the 
records may be made available to you 
in the form or format you requested, if 
they are readily reproducible in that 
form or format. The records will be 
sent to the address you provided by 
regular U.S. Mail or by electronic mail 
unless alternate arrangements are 
made by mutual agreement, such as 
your agreement to pay express or expe-
dited delivery service fees or to pick up 
records at FHFA or FHFA–OIG offices. 

(f) Extensions of time. (1) In unusual 
circumstances, FHFA or FHFA–OIG 
may extend the Standard Track time 
limit in paragraph (b)(1) of this section 
for no more than 10 days and notify 
you of— 

(i) The reason for the extension; and 
(ii) The date on which the determina-

tion is expected. 
(2) For requests in the Complex 

Track, FHFA or FHFA–OIG will pro-
vide you with an opportunity to modify 
or reformulate your request so that it 
may be processed on the Standard 
Track. If the request cannot be modi-
fied or reformulated to permit proc-
essing on the Standard Track, FHFA or 
FHFA–OIG will notify you regarding 
an alternative time period for proc-
essing the request. 

§ 1202.8 If the requested records con-
tain confidential commercial infor-
mation, what procedures will FHFA 
or FHFA–OIG follow? 

(a) General. FHFA or FHFA–OIG will 
not disclose confidential commercial 
information in response to your FOIA 
request except as described in this sec-
tion. 

(b) Designation of confidential commer-
cial information. Submitters of commer-
cial information must use good-faith 
efforts to designate, by appropriate 
markings, either at the time of submis-
sion or at a reasonable time thereafter, 
those portions of the information they 
deem to be protected under 5 U.S.C. 
552(b)(4) and § 1202.4(a)(4). Any such des-
ignation will expire 10 years after the 
records are submitted to the Federal 



47 

Federal Housing Finance Agency § 1202.8 

Government, unless the submitter re-
quests, and provides reasonable jus-
tification for, a designation period of 
longer duration. 

(c) Pre-disclosure notification. Except 
as provided in paragraph (e) of this sec-
tion, if your FOIA request encompasses 
confidential commercial information, 
FHFA or FHFA–OIG will, prior to dis-
closure of the information and to the 
extent permitted by law, provide 
prompt written notice to a submitter 
that confidential commercial informa-
tion was requested when— 

(1) The submitter has in good faith 
designated the information as con-
fidential commercial information pro-
tected from disclosure under 5 U.S.C. 
552(b)(4) and § 1202.4(a)(4); or 

(2) FHFA or FHFA–OIG has reason to 
believe that the request seeks con-
fidential commercial information, the 
disclosure of which may result in sub-
stantial competitive harm to the sub-
mitter. 

(d) Content of pre-disclosure notifica-
tion. When FHFA or FHFA–OIG sends a 
pre-disclosure notification to a sub-
mitter, it will contain— 

(1) A description of the confidential 
commercial information requested or 
copies of the records or portions there-
of containing the confidential business 
information; and 

(2) An opportunity to object to dis-
closure within 10 days or such other 
time period that FHFA or FHFA–OIG 
may allow, by providing to FHFA or 
FHFA–OIG a detailed written state-
ment demonstrating all reasons the 
submitter opposes disclosure. 

(e) Exceptions to pre-disclosure notifica-
tion. FHFA or FHFA–OIG is not re-
quired to send a pre-disclosure notifi-
cation if— 

(1) FHFA or FHFA–OIG determines 
that information should not be dis-
closed; 

(2) The information has been pub-
lished lawfully or has been made offi-
cially available to the public; 

(3) Disclosure of the information is 
required by law, other than FOIA; 

(4) The information requested is not 
designated by the submitter as con-
fidential commercial information pur-
suant to this section; or 

(5) The submitter’s designation, 
under paragraph (b) of this section, ap-

pears on its face to be frivolous; except 
that FHFA or FHFA–OIG will provide 
the submitter with written notice of 
any final decision to disclose the des-
ignated confidential commercial infor-
mation within a reasonable number of 
days prior to a specified disclosure 
date. 

(f) Submitter’s objection to disclosure. A 
submitter may object to disclosure 
within 10 days after date of the Pre-dis-
closure Notification, or such other 
time period that FHFA or FHFA–OIG 
may allow, by delivering to FHFA or 
FHFA–OIG a statement demonstrating 
all grounds on which it opposes disclo-
sure, and all reasons supporting its 
contention that the information should 
not be disclosed. The submitter’s objec-
tion must contain a certification by 
the submitter, or an officer or author-
ized representative of the submitter, 
that the grounds and reasons presented 
are true and correct to the best of the 
submitter’s knowledge. The submit-
ter’s objection may itself be subject to 
disclosure under FOIA. 

(g) Notice of intent to disclose informa-
tion. FHFA or FHFA–OIG will carefully 
consider all grounds and reasons pro-
vided by a submitter objecting to dis-
closure. If FHFA or FHFA–OIG decides 
to disclose the information over the 
submitter’s objection, the submitter 
will be provided with a written notice 
of intent to disclose at least 10 days be-
fore the date of disclosure. The written 
notice will contain— 

(1) A statement of the reasons why 
the information will be disclosed; 

(2) A description of the information 
to be disclosed; and 

(3) A specific disclosure date. 
(h) Notice to requester. FHFA or 

FHFA–OIG will give a requester whose 
request encompasses confidential com-
mercial information— 

(1) A written notice that the request 
encompasses confidential commercial 
information that may be exempt from 
disclosure under 5 U.S.C. 552(b)(4) and 
§ 1202.4(a)(4) and that the submitter of 
the information has been given a pre- 
disclosure notification with the oppor-
tunity to comment on the proposed dis-
closure of the information; and 

(2) A written notice that a notice of 
intent to disclose has been provided to 
the submitter, and that the submitter 



48 

12 CFR Ch. XII (1–1–12 Edition) § 1202.9 

has 10 days, or such other time period 
that FHFA or FHFA–OIG may allow, to 
respond. 

(i) Notice of FOIA lawsuit. FHFA or 
FHFA–OIG will promptly notify the 
submitter whenever a requester files 
suit seeking to compel disclosure of 
the submitter’s confidential commer-
cial information. FHFA or FHFA–OIG 
will promptly notify the requester 
whenever a submitter files suit seeking 
to prevent disclosure of information. 

§ 1202.9 How do I appeal a response 
denying my FOIA request? 

(a) Right of appeal. If FHFA or FHFA– 
OIG denied your request in whole or in 
part, you may appeal the denial by 
writing directly to the FOIA Appeals 
Officer through electronic mail, mail, 
delivery service, or facsimile. The elec-
tronic mail address is: foia@fhfa.gov. 
For mail or delivery service, the mail-
ing address is: FOIA Appeals Officer, 
Federal Housing Finance Agency, 1700 
G Street, NW., Washington, DC 20552. 
The facsimile number is: (202) 414–8917. 
You can help FHFA and FHFA–OIG 
process your appeal by marking elec-
tronic mail, letters, or facsimiles and 
the subject line, envelope, or facsimile 
cover sheet with ‘‘FOIA Appeal.’’ For 
appeals of denials, whether in whole or 
in part, made by FHFA–OIG, the appeal 
must be clearly marked by adding 
‘‘FHFA–OIG’’ after ‘‘FOIA Appeal.’’ All 
appeals from denials, in whole or in 
part, made by FHFA–OIG will be for-
warded to the FHFA–OIG FOIA Appeals 
Officer for processing and direct re-
sponse. FHFA’s ‘‘Freedom of Informa-
tion Act Reference Guide,’’ which is 
available on FHFA’s Web site, http:// 
www.fhfa.gov, provides additional in-
formation to assist you in making your 
appeal. 

(b) Timing, form, content, and receipt of 
an appeal. Your appeal must be written 
and submitted within 30 calendar days 
of the date of the decision by FHFA or 
FHFA–OIG denying, in whole or in 
part, your request. Your appeal must 
include a copy of the initial request, a 
copy of the letter denying the request 
in whole or in part, and a statement of 
the circumstances, reasons, or argu-
ments you believe support disclosure of 
the requested record(s). FHFA and 
FHFA–OIG will not consider an im-

properly addressed appeal to have been 
received for the purposes of the 20-day 
time period of paragraph (d) of this sec-
tion until it is actually received by 
FHFA. 

(c) Extensions of time to appeal. If you 
need more time to file your appeal, you 
may request, in writing, an extension 
of time of no more than 10 calendar 
days in which to file your appeal, but 
only if your request is made within the 
original 30-calendar day time period for 
filing the appeal. Granting such an ex-
tension is in the sole discretion of the 
FHFA or FHFA–OIG FOIA Appeals Of-
ficer. 

(d) Final action on appeal. FHFA’s or 
FHFA–OIG’s determination on your ap-
peal will be in writing, signed by the 
FHFA or FHFA–OIG FOIA Appeals Of-
ficer, and sent to you within 20 days 
after the appeal is received, or by the 
last day of the last extension under 
paragraph (e) of this section. The de-
termination of an appeal is the final 
action of FHFA or FHFA–OIG on a 
FOIA request. A determination may— 

(1) Affirm, in whole or in part, the 
initial denial of the request and may 
include a brief statement of the reason 
or reasons for the decision, including 
each FOIA exemption relied upon; 

(2) Reverse, in whole or in part, the 
denial of a request in whole or in part, 
and require the request to be processed 
promptly in accordance with the deci-
sion; or 

(3) Remand a request to FHFA or 
FHFA–OIG, as appropriate, for re-proc-
essing, stating the time limits for re-
sponding to the remanded request. 

(e) Notice of delayed determinations on 
appeal. If FHFA or FHFA–OIG cannot 
send a determination on your appeal 
within the 20-day time limit, the des-
ignated Appeals Officer will continue 
to process the appeal and upon expira-
tion of the time limit, will inform you 
of the reason(s) for the delay and the 
date on which a determination may be 
expected. In this notice of delay, the 
FHFA or FHFA–OIG FOIA Appeals Of-
ficer may request that you forebear 
seeking judicial review until a final de-
termination is made. 

(f) Judicial review. If the denial of 
your request for records is upheld in 
whole or in part, or if a determination 
on your appeal has not been sent at the 
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end of the 20-day period in paragraph 
(d) of this section, or the last extension 
thereof, you may seek judicial review 
under 5 U.S.C. 552(a)(4). 

§ 1202.10 Will FHFA or FHFA–OIG ex-
pedite my request or appeal? 

(a) Request for expedited processing. 
You may request, in writing, expedited 
processing of an initial request or of an 
appeal. FHFA or FHFA–OIG may grant 
expedited processing, and give your re-
quest or appeal priority if your request 
for expedited processing demonstrates 
a compelling need by establishing one 
or more of the following— 

(1) Circumstances in which the lack 
of expedited treatment could reason-
ably be expected to pose an imminent 
threat to the life or physical safety of 
an individual; 

(2) An urgency to inform the public 
about an actual or alleged Federal Gov-
ernment activity if you are a person 
primarily engaged in disseminating in-
formation; 

(3) The loss of substantial due process 
or rights; 

(4) A matter of widespread and excep-
tional media interest in which there 
exists possible questions about the 
Federal Government’s integrity, affect-
ing public confidence; or 

(5) Humanitarian need. 
(b) Certification of compelling need. 

Your request for expedited processing 
must include a statement certifying 
that the reason(s) you present dem-
onstrate a compelling need are true 
and correct to the best of your knowl-
edge. 

(c) Determination on request. FHFA or 
FHFA–OIG will notify you within 10 
days of receipt of your request whether 
expedited processing has been granted. 
If a request for expedited treatment is 
granted, the request will be given pri-
ority and will be processed as soon as 
practicable. If a request for expedited 
processing is denied, any appeal under 
§ 1202.9 of that decision will be acted on 
expeditiously. 

§ 1202.11 What will it cost to get the 
records I requested? 

(a) Assessment of fees, generally. FHFA 
or FHFA–OIG will assess you for fees 
covering the direct costs of responding 
to your request and costs for dupli-

cating records, except as otherwise pro-
vided in a statute with respect to the 
determination of fees that may be as-
sessed for disclosure, search time, or 
review of particular records. 

(b) Assessment of fees, categories of re-
questers. The fees that FHFA or FHFA– 
OIG may assess vary depending on the 
type of request or the type of requester 
you are— 

(1) Commercial use. If you request 
records for a commercial use, the fees 
that FHFA or FHFA–OIG may assess 
are limited to FHFA’s or FHFA–OIG’s 
operating costs incurred for document 
search, review, and duplication. 

(2) Educational institution, noncommer-
cial scientific institution, or representative 
of the news media. If you are not re-
questing records for commercial use 
and you are an educational institution 
or a noncommercial scientific institu-
tion, whose purpose is scholarly or sci-
entific research, or a representative of 
the news media, the fees that may be 
assessed are limited to standard rea-
sonable charges for duplication in ex-
cess of 100 pages or an electronic equiv-
alent of 100 pages. 

(3) Other. If neither paragraph (b)(1) 
nor paragraph (b)(2) of this section ap-
plies, the fees assessed are limited to 
the costs for document searching in ex-
cess of two hours and duplication in ex-
cess of 100 pages, or an electronic 
equivalent of 100 pages. 

(c) Fee schedule. The current schedule 
of fees is maintained on FHFA’s Web 
site at: http://www.fhfa.gov. 

(d) Notice of anticipated fees in excess 
of $100.00. When FHFA or FHFA–OIG 
determines or estimates that the fees 
chargeable to you will exceed $100.00, 
you will be notified of the actual or es-
timated amount of fees you will incur, 
unless you earlier indicated your will-
ingness to pay fees as high as those an-
ticipated. When you are notified that 
the actual or estimated fees exceed 
$100.00, your FOIA request will not be 
considered received by FHFA or FHFA– 
OIG until you agree to pay the antici-
pated total fee. 

(e) Advance payment of fees. FHFA or 
FHFA–OIG may request that you pay 
estimated fees or a deposit in advance 
of responding to your request. If FHFA 
or FHFA–OIG requests advance pay-
ment or a deposit, your request will 
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not be considered received by FHFA or 
FHFA–OIG until the advance payment 
or deposit is received. FHFA or FHFA– 
OIG will request advance payment or a 
deposit if— 

(1) The fees are likely to exceed 
$500.00. FHFA or FHFA–OIG will notify 
you of the likely cost and obtain from 
you satisfactory assurance of full pay-
ment if you have a history of prompt 
payment of FOIA fees to FHFA or 
FHFA–OIG; 

(2) You do not have a history of pay-
ment, or if the estimate of fees exceeds 
$1,000.00, FHFA or FHFA–OIG may re-
quire an advance payment of fees in an 
amount up to the full estimated charge 
that will be incurred; 

(3) You previously failed to pay a fee 
to FHFA or FHFA–OIG in a timely 
fashion, i.e., within 30 calendar days of 
the date of a billing, FHFA or FHFA– 
OIG may require you to make advance 
payment of the full amount of the fees 
anticipated before processing a new re-
quest or finishing processing of a pend-
ing request; or 

(4) You have an outstanding balance 
due from a prior request. FHFA or 
FHFA–OIG may require you to pay the 
full amount owed plus any applicable 
interest, as provided in paragraph (f) of 
this section, or demonstrate that the 
fee owed has been paid, as well as pay-
ment of the full amount of anticipated 
fees before processing your request. 

(f) Interest. FHFA or FHFA–OIG may 
charge you interest on an unpaid bill 
starting on the 31st calendar day fol-
lowing the day on which the bill was 
sent. Once a fee payment has been re-
ceived by FHFA or FHFA–OIG, even if 
not processed, FHFA or FHFA–OIG will 
stay the accrual of interest. Interest 
charges will be assessed at the rate pre-
scribed by 31 U.S.C. 3717 and will ac-
crue from the date of the billing. 

(g) FHFA or FHFA–OIG assistance to 
reduce costs. If FHFA or FHFA–OIG no-
tifies you of estimated fees exceeding 
$100.00 or requests advance payment or 
a deposit, you will have an opportunity 
to consult with FHFA or FHFA–OIG 
FOIA staff to modify or reformulate 
your request to meet your needs at a 
lower cost. 

(h) Fee waiver requests. You may re-
quest a fee waiver in accordance with 
FOIA and this regulation. FHFA or 

FHFA–OIG may grant your fee waiver 
request if disclosure of the information 
is in the public interest because it is 
likely to contribute significantly to 
public understanding of the operations 
or activities of the Federal Govern-
ment and is not primarily in the com-
mercial interest of the requester. In 
submitting a fee waiver request, you 
must address the following six fac-
tors— 

(1) Whether the subject of the re-
quested records concerns the oper-
ations or activities of the Federal Gov-
ernment; 

(2) Whether the disclosure is likely to 
contribute to an understanding of Fed-
eral Government operations or activi-
ties; 

(3) Whether disclosure of the re-
quested information will contribute to 
public understanding; 

(4) Whether the disclosure is likely to 
contribute significantly to public un-
derstanding of Federal Government op-
erations or activities; 

(5) Whether the requester has a com-
mercial interest that would be 
furthered by the requested disclosure; 
and 

(6) Whether the magnitude of the 
identified commercial interest of the 
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in 
the commercial interest of the re-
quester. 

(i) Determination on request. FHFA or 
FHFA–OIG will notify you within 20 
days of receipt of your request whether 
the fee waiver has been granted. A re-
quest for fee waiver that is denied may 
only be appealed when a final decision 
has been made on the initial FOIA re-
quest. 

§ 1202.12 Is there anything else I need 
to know about FOIA procedures? 

This FOIA regulation does not and 
shall not be construed to create any 
right or to entitle any person, as of 
right, to any service or to the disclo-
sure of any record to which such person 
is not entitled under FOIA. This regu-
lation only provides procedures for re-
questing records under FOIA. 
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PART 1203—EQUAL ACCESS TO 
JUSTICE ACT 

Subpart A—General Provisions 

Sec. 
1203.1 Purpose and scope. 
1203.2 Definitions. 
1203.3 Eligible parties. 
1203.4 Standards for awards. 
1203.5 Allowable fees and expenses. 
1203.6 Rulemaking on maximum rate for 

fees. 
1203.7 Awards against other agencies. 
1203.8–1203.9 [Reserved] 

Subpart B—Information Required From 
Applicants 

1203.10 Contents of the application for 
award. 

1203.11 Confidentiality of net worth exhibit. 
1203.12 Documentation for fees and ex-

penses. 
1203.13–1203.19 [Reserved] 

Subpart C—Procedures for Filing and 
Consideration of the Application for Award 

1203.20 Filing and service of the application 
for award and related papers. 

1203.21 Response to the application for 
award. 

1203.22 Reply to the response. 
1203.23 Comments by other parties. 
1203.24 Settlement. 
1203.25 Further proceedings on the applica-

tion for award. 
1203.26 Decision of the adjudicative officer. 
1203.27 Review by FHFA. 
1203.28 Judicial review. 
1203.29 Payment of award. 

AUTHORITY: 12 U.S.C. 4526, 5 U.S.C. 504. 

SOURCE: 75 FR 65219, Oct. 22, 2010, unless 
otherwise noted.. 

Subpart A—General Provisions 
§ 1203.1 Purpose and scope. 

(a) This part implements the Equal 
Access to Justice Act, 5 U.S.C. 504, by 
establishing procedures for the filing 
and consideration of applications for 
awards of fees and other expenses to el-
igible individuals and entities who are 
parties to adversary adjudications be-
fore FHFA. 

(b) This part applies to the award of 
fees and other expenses in connection 
with adversary adjudications before 
FHFA. However, if a court reviews the 
underlying decision of the adversary 
adjudication, an award for fees and 

other expenses may be made only pur-
suant to 28 U.S.C. 2412(d)(3). 

§ 1203.2 Definitions. 
As used in this part: 
Adjudicative officer means the official 

who presided at the underlying adver-
sary adjudication, without regard to 
whether the official is designated as a 
hearing examiner, administrative law 
judge, administrative judge, or other-
wise. 

Adversary adjudication means an ad-
ministrative proceeding conducted by 
FHFA under 5 U.S.C. 554 in which the 
position of FHFA or any other agency 
of the United States is represented by 
counsel or otherwise, including but not 
limited to an adjudication conducted 
under the Safety and Soundness Act, as 
amended, and any implementing regu-
lations. Any issue as to whether an ad-
ministrative proceeding is an adver-
sary adjudication for purposes of this 
part will be an issue for resolution in 
the proceeding on the application for 
award. 

Affiliate means an individual, cor-
poration, or other entity that directly 
or indirectly controls or owns a major-
ity of the voting shares or other inter-
ests of the party, or any corporation or 
other entity of which the party di-
rectly or indirectly owns or controls a 
majority of the voting shares or other 
interest, unless the adjudicative officer 
determines that it would be unjust and 
contrary to the purpose of the Equal 
Access to Justice Act in light of the ac-
tual relationship between the affiliated 
entities to consider them to be affili-
ates for purposes of this part. 

Agency counsel means the attorney or 
attorneys designated by the General 
Counsel of FHFA to represent FHFA in 
an adversary adjudication covered by 
this part. 

Demand of FHFA means the express 
demand of FHFA that led to the adver-
sary adjudication, but does not include 
a recitation by FHFA of the maximum 
statutory penalty when accompanied 
by an express demand for a lesser 
amount. 

Director means the Director of the 
Federal Housing Finance Agency. 

Fees and other expenses means reason-
able attorney or agent fees, the reason-
able expenses of expert witnesses, and 
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the reasonable cost of any study, anal-
ysis, engineering report, or test, which 
the agency finds necessary for the 
preparation of the eligible party’s case. 

FHFA means the Federal Housing Fi-
nance Agency. 

Final disposition date means the date 
on which a decision or order disposing 
of the merits of the adversary adjudica-
tion or any other complete resolution 
of the adversary adjudication, such as 
a settlement or voluntary dismissal, 
becomes final and unappealable, both 
within the agency and to the courts. 

Party means an individual, partner-
ship, corporation, association, or pub-
lic or private organization that is 
named or admitted as a party, that is 
admitted as a party for limited pur-
poses, or that is properly seeking and 
entitled as of right to be admitted as a 
party in an adversary adjudication. 

Position of FHFA means the position 
taken by FHFA in the adversary adju-
dication, including the action or fail-
ure to act by FHFA upon which the ad-
versary adjudication was based. 

§ 1203.3 Eligible parties. 

(a) To be eligible for an award of fees 
and other expenses under the Equal Ac-
cess to Justice Act, the applicant must 
show that it meets all conditions of eli-
gibility set out in this paragraph and 
has complied with all the requirements 
in Subpart B of this part. The appli-
cant must also be a party to the adver-
sary adjudication for which it seeks an 
award. 

(b) To be eligible for an award of fees 
and other expenses for prevailing par-
ties, a party must be one of the fol-
lowing: 

(1) An individual who has a net worth 
of not more than $2 million; 

(2) The sole owner of an unincor-
porated business who has a net worth 
of not more than $7 million, including 
both personal and business interest, 
and not more than 500 employees; how-
ever, a party who owns an unincor-
porated business will be considered to 
be an ‘‘individual’’ rather than the 
‘‘sole owner of an unincorporated busi-
ness’’ if the issues on which the party 
prevails are related primarily to per-
sonal interests rather than to business 
interests; 

(3) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code, 
26 U.S.C. 501(c)(3), with not more than 
500 employees; 

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act, 12 U.S.C. 1141j(a), 
with not more than 500 employees; 

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization that has a net 
worth of not more than $7 million and 
not more than 500 employees; or 

(6) For the purposes of an application 
filed pursuant to 5 U.S.C. 504(a)(4), a 
small entity as defined in 5 U.S.C. 601. 

(c) For purposes of eligibility under 
this section: 

(1) The employees of a party must in-
clude all persons who regularly per-
form services for remuneration for the 
party, under the party’s direction and 
control. Part-time employees must be 
included on a proportional basis. 

(2) The net worth and number of em-
ployees of the party and its affiliates 
must be aggregated to determine eligi-
bility. 

(3) The net worth and number of em-
ployees of a party will be determined 
as of the date the underlying adversary 
adjudication was initiated. 

(4) A party that participates in an ad-
versary adjudication primarily on be-
half of one or more entities that would 
be ineligible for an award is not itself 
eligible for an award. 

§ 1203.4 Standards for awards. 
(a) An eligible party that files an ap-

plication for award of fees and other 
expenses in accordance with this part 
will receive an award of fees and other 
expenses related to defending against a 
demand of FHFA if the demand was in 
excess of the decision in the underlying 
adversary adjudication and was unrea-
sonable when compared with the deci-
sion under the facts and circumstances 
of the case, unless the party has com-
mitted a willful violation of law or oth-
erwise acted in bad faith, or unless spe-
cial circumstances make an award un-
just. The burden of proof that the de-
mand of FHFA was substantially in ex-
cess of the decision and is unreasonable 
when compared with the decision is on 
the eligible party. 
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(b) An eligible party that submits an 
application for award in accordance 
with this part will receive an award of 
fees and other expenses incurred in 
connection with an adversary adjudica-
tion in which it prevailed or in a sig-
nificant and discrete substantive por-
tion of the adversary adjudication in 
which it prevailed, unless the position 
of FHFA in the adversary adjudication 
was substantially justified or special 
circumstances make an award unjust. 
FHFA has the burden of proof to show 
that its position was substantially jus-
tified and may do so by showing that 
its position was reasonable in law and 
in fact. 

§ 1203.5 Allowable fees and expenses. 
(a) Awards of fees and other expenses 

will be based on rates customarily 
charged by persons engaged in the busi-
ness of acting as attorneys, agents, and 
expert witnesses, even if the services 
were made available without charge or 
at a reduced rate to the party. How-
ever, except as provided in § 1203.6, an 
award for the fee of an attorney or 
agent may not exceed $125 per hour and 
an award to compensate an expert wit-
ness may not exceed the highest rate 
at which FHFA pays expert witnesses. 
However, an award may also include 
the reasonable expenses of the attor-
ney, agent, or expert witness as a sepa-
rate item if he or she ordinarily 
charges clients separately for such ex-
penses. 

(b) In determining the reasonableness 
of the fee sought for an attorney, 
agent, or expert witness, the adjudica-
tive officer will consider the following: 

(1) If the attorney, agent, or expert 
witness is in private practice, his or 
her customary fees for similar services; 
or, if the attorney, agent, or expert 
witness is an employee of the eligible 
party, the fully allocated costs of the 
services; 

(2) The prevailing rate for similar 
services in the community in which the 
attorney, agent, or expert witness ordi-
narily performs services; 

(3) The time actually spent in the 
representation of the eligible party; 

(4) The time reasonably spent in light 
of the difficulty or complexity of the 
issues in the adversary adjudication; 
and 

(5) Such other factors as may bear on 
the value of the services provided. 

(c) In determining the reasonable 
cost of any study, analysis, engineering 
report, test, project, or similar matter 
prepared on behalf of a party, the adju-
dicative officer will consider the pre-
vailing rate for similar services in the 
community in which the services were 
performed. 

(d) Fees and other expenses incurred 
before the date on which an adversary 
adjudication was initiated will be 
awarded only if the eligible party can 
demonstrate that they were reasonably 
incurred in preparation for the adver-
sary adjudication. 

§ 1203.6 Rulemaking on maximum rate 
for fees. 

If warranted by an increase in the 
cost of living or by special cir-
cumstances, FHFA may adopt regula-
tions providing for an award of attor-
ney or agent fees at a rate higher than 
$125 per hour in adversary adjudica-
tions covered by this part. Special cir-
cumstances include the limited avail-
ability of attorneys or agents who are 
qualified to handle certain types of ad-
versary adjudications. FHFA will con-
duct any rulemaking proceedings for 
this purpose under the informal rule-
making procedures of the Administra-
tive Procedure Act, 5 U.S.C. 553. 

§ 1203.7 Awards against other agen-
cies. 

If another agency of the United 
States participates in an adversary ad-
judication before FHFA and takes a po-
sition that was not substantially justi-
fied, the award or appropriate portion 
of the award to an eligible party that 
prevailed over that agency will be 
made against that agency. 

§§ 1203.8–1203.9 [Reserved] 

Subpart B—Information Required 
From Applicants 

§ 1203.10 Contents of the application 
for award. 

(a) An application for award of fees 
and other expenses under either 
§ 1203.4(a) and § 1203.4(b) must: 
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(1) Identify the applicant and the ad-
versary adjudication for which an 
award is sought; 

(2) State the amount of fees and 
other expenses for which an award is 
sought; 

(3) Provide the statements and docu-
mentation required by paragraph (b) or 
(c) of this section and § 1203.12 and any 
additional information required by the 
adjudicative officer; and 

(4) Be signed by the applicant or an 
authorized officer or attorney of the 
applicant and contain or be accom-
panied by a written verification under 
oath or under penalty of perjury that 
the information provided in the appli-
cation is true and correct. 

(b) An application for award under 
§ 1203.4(a) must show that the demand 
of FHFA was substantially in excess of, 
and was unreasonable when compared 
to, the decision in the underlying ad-
versary adjudication under the facts 
and circumstances of the case. It must 
also show that the applicant is a small 
entity as defined in 5 U.S.C. 601. 

(c) An application for award under 
§ 1203.4(b) must: 

(1) Show that the applicant has pre-
vailed in a significant and discrete sub-
stantive portion of the underlying ad-
versary adjudication and identify the 
position of FHFA in the adversary ad-
judication that the applicant alleges 
was not substantially justified; 

(2) State the number of employees of 
the applicant and describe briefly the 
type and purposes of its organization 
or business (if the applicant is not an 
individual); 

(3) State that the net worth of the 
applicant does not exceed $2 million, if 
the applicant is an individual; or for all 
other applicants, state that the net 
worth of the applicant and its affili-
ates, if any, does not exceed $7 million; 
and 

(4) Include one of the following: 
(i) A detailed exhibit showing the net 

worth (net worth exhibit) of the appli-
cant and its affiliates, if any, when the 
underlying adversary adjudication was 
initiated. The net worth exhibit may 
be in any form convenient to the appli-
cant as long as the net worth exhibit 
provides full disclosure of the assets 
and liabilities of the applicant and its 

affiliates, if any, and is sufficient to 
determine whether the applicant quali-
fies as an eligible party; 

(ii) A copy of a ruling by the Internal 
Revenue Service that shows that the 
applicant qualifies as an organization 
described in section 501(c)(3) of the In-
ternal Revenue Code, 26 U.S.C. 501(c)(3); 
or in the case of a tax-exempt organiza-
tion not required to obtain a ruling 
from the Internal Revenue Service on 
its exempt status, a statement that de-
scribes the basis for the belief that the 
applicant qualifies under such section; 
or 

(iii) A statement that the applicant 
is a cooperative association as defined 
in section 15(a) of the Agricultural 
Marketing Act, 12 U.S.C. 1141j(a). 

§ 1203.11 Confidentiality of net worth 
exhibit. 

Unless otherwise ordered by the Di-
rector, or required by law, the state-
ment of net worth will be for the con-
fidential use of the adjudicative officer, 
the Director, and agency counsel. 

§ 1203.12 Documentation for fees and 
expenses. 

(a) The application for award must be 
accompanied by full and itemized docu-
mentation of the fees and other ex-
penses for which an award is sought. 
The adjudicative officer may require 
the applicant to provide vouchers, re-
ceipts, logs, or other documentation 
for any fees or expenses claimed. 

(b) A separate itemized statement 
must be submitted for each entity or 
individual whose services are covered 
by the application. Each itemized 
statement must include: 

(1) The hours spent by each entity or 
individual; 

(2) A description of the specific serv-
ices performed and the rates at which 
each fee has been computed; and 

(3) Any expenses for which reim-
bursement is sought, the total amount 
claimed, and the total amount paid or 
payable by the applicant or by any 
other person or entity. 
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§§ 1203.13–1203.19 [Reserved] 

Subpart C—Procedures for Filing 
and Consideration of the Ap-
plication for Award 

§ 1203.20 Filing and service of the ap-
plication for award and related pa-
pers. 

(a) An application for an award of 
fees and other expenses must be filed 
no later than 30 days after the final 
disposition of the underlying adversary 
adjudication. 

(b) An application for award and 
other papers related to the proceedings 
on the application for award must be 
filed and served on all parties in the 
same manner as papers are filed and 
served in the underlying adversary ad-
judication, except as otherwise pro-
vided in this part. 

(c) The computation of time for filing 
and service of the application of award 
and other papers must be computed in 
the same manner as in the underlying 
adversary adjudication. 

§ 1203.21 Response to the application 
for award. 

(a) Agency counsel must file a re-
sponse within 30 days after service of 
an application for award of fees and 
other expenses except as provided in 
paragraphs (b) and (c) of this section. 
In the response, agency counsel must 
explain any objections to the award re-
quested and identify the facts relied 
upon to support the objections. If any 
of the alleged facts are not already in 
the record of the underlying adversary 
adjudication, agency counsel must in-
clude with the response either sup-
porting affidavits or a request for fur-
ther proceedings under § 1203.25. 

(b) If agency counsel and the appli-
cant believe that the issues in the ap-
plication for award can be settled, they 
may jointly file a statement of their 
intent to negotiate a settlement. The 
filing of this statement will extend the 
time for filing a response for an addi-
tional 30 days. Upon request by agency 
counsel and the applicant, the adju-
dicative officer may grant for good 
cause further time extensions. 

(c) Agency counsel may request that 
the adjudicative officer extend the 
time period for filing a response. If 

agency counsel does not respond or 
otherwise does not contest or settle the 
application for award within the 30-day 
period or the extended time period, the 
adjudicative officer may make an 
award of fees and other expenses upon 
a satisfactory showing of entitlement 
by the applicant. 

§ 1203.22 Reply to the response. 

Within 15 days after service of a re-
sponse, the applicant may file a reply. 
If the reply is based on any alleged 
facts not already in the record of the 
underlying adversary adjudication, the 
applicant must include with the reply 
either supporting affidavits or a re-
quest for further proceedings under 
§ 1203.25. 

§ 1203.23 Comments by other parties. 

Any party to the underlying adver-
sary adjudication other than the appli-
cant and agency counsel may file com-
ments on an application for award 
within 30 calendar days after it is 
served, or on a response within 15 cal-
endar days after it is served. A com-
menting party may not participate fur-
ther in proceedings on the application 
unless the adjudicative officer deter-
mines that the public interest requires 
such participation in order to permit 
full exploration of matters raised in 
the comments. 

§ 1203.24 Settlement. 

The applicant and agency counsel 
may agree on a proposed settlement of 
an award before the final decision on 
the application for award is made, ei-
ther in connection with a settlement of 
the underlying adversary adjudication 
or after the underlying adversary adju-
dication has been concluded. If the eli-
gible party and agency counsel agree 
on a proposed settlement of an award 
before an application for award has 
been filed, the application must be 
filed with the proposed settlement. 

§ 1203.25 Further proceedings on the 
application for award. 

(a) On request of either the applicant 
or agency counsel, on the adjudicative 
officer’s own initiative, or as requested 
by the Director under § 1203.27, the ad-
judicative officer may order further 
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proceedings, such as an informal con-
ference, oral argument, additional 
written submissions, or, as to issues 
other than substantial justification 
(such as the applicant’s eligibility or 
substantiation of fees and expenses), 
pertinent discovery or an evidential 
hearing. Such further proceedings will 
be held only when necessary for full 
and fair resolution of the issues arising 
from the application for award and will 
be conducted as promptly as possible. 
The issue as to whether the position of 
FHFA in the underlying adversary ad-
judication was substantially justified 
will be determined on the basis of the 
whole administrative record that was 
made in the underlying adversary adju-
dication. 

(b) A request that the adjudicative 
officer order further proceedings under 
this section must specifically identify 
the information sought on the disputed 
issues and must explain why the addi-
tional proceedings are necessary to re-
solve the issues. 

§ 1203.26 Decision of the adjudicative 
officer. 

(a) The adjudicative officer must 
make the initial decision on the basis 
of the written record, except if further 
proceedings are ordered under § 1203.25. 

(b) The adjudicative officer must 
issue a written initial decision on the 
application for award within 30 days 
after completion of proceedings on the 
application. The initial decision will 
become the final decision of FHFA 
after 30 days from the day it was 
issued, unless review is ordered under 
§ 1203.27. 

(c) In all initial decisions, the adju-
dicative officer must include findings 
and conclusions with respect to the ap-
plicant’s eligibility and an explanation 
of the reasons for any difference be-
tween the amount requested by the ap-
plicant and the amount awarded. If the 
applicant has sought an award against 
more than one agency, the adjudicative 
officer must also include findings and 
conclusions with respect to the alloca-
tion of payment of any award made. 

(d) In initial decisions on applica-
tions filed pursuant to § 1203.4(a), the 
adjudicative officer must include find-
ings and conclusions as to whether 
FHFA made a demand that was sub-

stantially in excess of the decision in 
the underlying adversary adjudication 
and that was unreasonable when com-
pared with that decision; and, if at 
issue, whether the applicant has com-
mitted a willful violation of the law or 
otherwise acted in bad faith, or wheth-
er special circumstances would make 
the award unjust. 

(e) In decisions on applications filed 
pursuant to § 1203.4(b), the adjudicative 
officer must include written findings 
and conclusions as to whether the ap-
plicant is a prevailing party and 
whether the position of FHFA was sub-
stantially justified; and, if at issue, 
whether the applicant unduly pro-
tracted or delayed the underlying ad-
versary adjudication or whether special 
circumstance make the award unjust. 

§ 1203.27 Review by FHFA. 
Within 30 days after the adjudicative 

officer issues an initial decision under 
§ 1203.26, either the applicant or agency 
counsel may request the Director to re-
view the initial decision of the adju-
dicative officer. The Director may also 
decide, at his or her discretion, to re-
view the initial decision. If review is 
ordered, the Director must issue a final 
decision on the application for award 
or remand the application for award to 
the adjudicative officer for further pro-
ceedings under § 1203.25. 

§ 1203.28 Judicial review. 
Any party, other than the United 

States, that is dissatisfied with the 
final decision on an application for 
award of fees and expenses under this 
part may seek judicial review as pro-
vided in 5 U.S.C. 504(c)(2). 

§ 1203.29 Payment of award. 
To receive payment of an award of 

fees and other expenses granted under 
this part, the applicant must submit a 
copy of the final decision that grants 
the award and a certification that the 
applicant will not seek review of the 
decision in the United States courts to 
the Director, Federal Housing Finance 
Agency, 1700 G Street, NW., Wash-
ington, DC 20552. FHFA must pay the 
amount awarded to the applicant with-
in 60 days of receipt of the submission 
of the copy of the final decision and the 
certification, unless judicial review of 
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the award has been sought by any 
party to the proceedings. 

PART 1204—PRIVACY ACT 
IMPLEMENTATION 

Sec. 
1204.1 Why did FHFA issue this part? 
1204.2 What do the terms in this part mean? 
1204.3 How do I make a Privacy Act re-

quest? 
1204.4 How will FHFA or FHFA–OIG respond 

to my Privacy Act request? 
1204.5 What if I am dissatisfied with the re-

sponse to my Privacy Act request? 
1204.6 What does it cost to get records under 

the Privacy Act? 
1204.7 Are there any exemptions from the 

Privacy Act? 
1204.8 How are records secured? 
1204.9 Does FHFA or FHFA–OIG collect and 

use Social Security numbers? 
1204.10 What are FHFA and FHFA–OIG em-

ployee responsibilities under the Privacy 
Act? 

1204.11 May FHFA–OIG obtain Privacy Act 
records from other Federal agencies for 
law enforcement purposes? 

AUTHORITY: 5 U.S.C. 552a. 

SOURCE: 76 FR 51871, Aug. 19, 2011, unless 
otherwise noted. 

§ 1204.1 Why did FHFA issue this part? 
The Federal Housing Finance Agency 

(FHFA) issued this part to— 
(a) Implement the Privacy Act, a 

Federal law that helps protect private 
information about individuals that 
Federal agencies collect or maintain. 
You should read this part together 
with the Privacy Act, which provides 
additional information about records 
maintained on individuals; 

(b) Establish rules that apply to all 
FHFA and FHFA Office of Inspector 
General (FHFA–OIG) maintained sys-
tems of records retrievable by an indi-
vidual’s name or other personal identi-
fier; 

(c) Describe procedures through 
which you may request access to 
records, request amendment or correc-
tion of those records, or request an ac-
counting of disclosures of those records 
by FHFA or FHFA–OIG; 

(d) Inform you, that when it is appro-
priate to do so, FHFA or FHFA–OIG 
automatically processes a Privacy Act 
request for access to records under 
both the Privacy Act and FOIA, fol-
lowing the rules contained in this part 

and in FHFA’s Freedom of Information 
Act regulation at part 1202 of this title 
so that you will receive the maximum 
amount of information available to you 
by law; 

(e) Notify you that this part does not 
entitle you to any service or to the dis-
closure of any record to which you are 
not entitled under the Privacy Act. It 
also does not, and may not be relied 
upon, to create any substantive or pro-
cedural right or benefit enforceable 
against FHFA or FHFA–OIG; and 

(f) Notify you that this part applies 
to both FHFA and FHFA–OIG. 

§ 1204.2 What do the terms in this part 
mean? 

The following definitions apply to 
the terms used in this part— 

Access means making a record avail-
able to a subject individual. 

Amendment means any correction of, 
addition to, or deletion from a record. 

Court means any entity conducting a 
legal proceeding. 

Days, unless stated as ‘‘calendar 
days,’’ are working days and do not in-
clude Saturdays, Sundays, and federal 
holidays. If the last day of any period 
prescribed herein falls on a Saturday, 
Sunday, or federal holiday, the last day 
of the period will be the next working 
day that is not a Saturday, Sunday, or 
federal holiday. 

FHFA means the Federal Housing Fi-
nance Agency and includes its prede-
cessor agencies, the Office of Federal 
Housing Enterprise Oversight (OFHEO) 
and the Federal Housing Finance Board 
(FHFB). 

FHFA–OIG means the Office of In-
spector General for FHFA. 

FOIA means the Freedom of Informa-
tion Act, as amended (5 U.S.C. 552). 

Individual means a natural person 
who is either a citizen of the United 
States of America or an alien lawfully 
admitted for permanent residence. 

Maintain includes collect, use, dis-
seminate, or control. 

Privacy Act means the Privacy Act of 
1974, as amended (5 U.S.C. 552a). 

Privacy Act Appeals Officer means a 
person designated by the FHFA Direc-
tor to process appeals of denials of re-
quests for or seeking amendment of 
records maintained by FHFA under the 
Privacy Act. For appeals pertaining to 
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records maintained by FHFA–OIG, Pri-
vacy Act Appeals Officer means a person 
designated by the FHFA Inspector Gen-
eral to process appeals of denials of re-
quests for or seeking amendment of 
records maintained by FHFA–OIG 
under the Privacy Act. 

Privacy Act Officer means a person 
designated by the FHFA Director who 
has primary responsibility for privacy 
and data protection policy and is au-
thorized to process requests for or 
amendment of records maintained by 
FHFA under the Privacy Act. For re-
quests pertaining to records main-
tained by FHFA–OIG, Privacy Act Offi-
cer means a person designated by the 
FHFA Inspector General to process re-
quests for or amendment of records 
maintained by FHFA–OIG under the 
Privacy Act. 

Record means any item, collection, or 
grouping of information about an indi-
vidual that FHFA or FHFA–OIG main-
tains within a system of records, in-
cluding, but not limited to, the individ-
ual’s name, an identifying number, 
symbol, or other identifying particular 
assigned to the individual, such as a 
finger or voice print, or photograph. 

Routine use means the purposes for 
which records and information con-
tained in a system of records may be 
disclosed by FHFA or FHFA–OIG with-
out the consent of the subject of the 
record. Routine uses for records are 
identified in each system of records no-
tice. Routine use does not include dis-
closure that subsection (b) of the Pri-
vacy Act (5 U.S.C. 552a(b)) otherwise 
permits. 

Senior Agency Official for Privacy 
means a person designated by the 
FHFA Director who has the authority 
and responsibility to oversee and su-
pervise the FHFA privacy program and 
implementation of the Privacy Act. 

System of Records means a group of 
records FHFA or FHFA–OIG maintains 
or controls from which information is 
retrieved by the name of an individual 
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual. Single records 
or groups of records that are not re-
trieved by a personal identifier are not 
part of a system of records. 

System of Records Notice means a no-
tice published in the FEDERAL REG-

ISTER which announces the creation, 
deletion, or amendment of one or more 
system of records. System of records 
notices are also used to identify a sys-
tem of records’ routine uses. 

§ 1204.3 How do I make a Privacy Act 
request? 

(a) What is a valid request? In general, 
a Privacy Act request can be made on 
your own behalf for records or informa-
tion about you. You can make a Pri-
vacy Act request on behalf of another 
individual as the parent or guardian of 
a minor, or as the guardian of someone 
determined by a court to be incom-
petent. You also may request access to 
another individual’s record or informa-
tion if you have that individual’s writ-
ten consent, unless other conditions of 
disclosure apply. 

(b) How and where do I make a request? 
Your request must be in writing. Re-
gardless of whether your request seeks 
records from FHFA, FHFA–OIG, or 
both, you may appear in person to sub-
mit your written request to the FHFA 
Privacy Act Officer, or send your writ-
ten request to the FHFA Privacy Act 
Officer by electronic mail, mail, deliv-
ery service, or facsimile. The elec-
tronic mail address is: 
privacy@fhfa.gov. For mail or delivery 
service, the address is: FHFA Privacy 
Act Officer, Federal Housing Finance 
Agency, 1700 G Street, NW., Wash-
ington, DC 20552. The facsimile number 
is (202) 414–6425. Requests for FHFA– 
OIG maintained records will be for-
warded to FHFA–OIG for processing 
and direct response. You can help 
FHFA and FHFA–OIG process your re-
quest by marking electronic mail, let-
ters, or facsimiles and the subject line, 
envelope, or facsimile cover sheet with 
‘‘Privacy Act Request.’’ FHFA’s ‘‘Pri-
vacy Act Reference Guide,’’ which is 
available on FHFA’s Web site, http:// 
www.fhfa.gov, provides additional in-
formation to assist you in making your 
request. 

(c) What must the request include? You 
must describe the record that you want 
in enough detail to enable either the 
FHFA or FHFA–OIG Privacy Act Offi-
cer to locate the system of records con-
taining it with a reasonable amount of 
effort. Include specific information 
about each record sought, such as the 
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time period in which you believe it was 
compiled, the name or identifying 
number of each system of records in 
which you believe it is kept, and the 
date, title or name, author, recipient, 
or subject matter of the record. As a 
general rule, the more specific you are 
about the record that you want, the 
more likely FHFA or FHFA–OIG will 
be able to locate it in response to your 
request. 

(d) How do I request amendment or cor-
rection of a record? If you are requesting 
an amendment or correction of any 
FHFA or FHFA–OIG record, identify 
each particular record in question and 
the system of records in which the 
record is located, describe the amend-
ment or correction that you want, and 
state why you believe that the record 
is not accurate, relevant, timely, or 
complete. You may submit any docu-
mentation that you think would be 
helpful, including an annotated copy of 
the record. 

(e) How do I request for an accounting 
of disclosures? If you are requesting an 
accounting of disclosures by FHFA or 
FHFA–OIG of a record to another per-
son, organization, or Federal agency, 
you must identify each particular 
record in question. An accounting gen-
erally includes the date, nature, and 
purpose of each disclosure, as well as 
the name and address of the person, or-
ganization, or Federal agency to which 
the disclosure was made, subject to 
§ 1204.7. 

(f) Must I verify my identity? Yes. 
When making requests under the Pri-
vacy Act, your request must verify 
your identity to protect your privacy 
or the privacy of the individual on 
whose behalf you are acting. If you 
make a Privacy Act request and you do 
not follow these identity verification 
procedures, FHFA or FHFA–OIG can-
not and will not process your request. 

(1) How do I verify my identity? To 
verify your identity, you must state 
your full name, current address, and 
date and place of birth. In order to help 
identify and locate the records you re-
quest, you also may, at your option, in-
clude your Social Security number. If 
you make your request in person and 
your identity is not known to either 
the FHFA or FHFA–OIG Privacy Act 
Officer, you must provide either two 

forms of unexpired identification with 
photographs issued by a federal, state, 
or local government agency or entity 
(i.e. passport, passport card, driver’s li-
cense, ID card, etc.), or one form of un-
expired identification with a photo-
graph issued by a federal, state, or 
local government agency or entity (i.e. 
passport, passport card, driver’s li-
cense, ID card, etc.) and a properly au-
thenticated birth certificate. If you 
make your request by mail, your signa-
ture either must be notarized or sub-
mitted under 28 U.S.C. 1746, a law that 
permits statements to be made under 
penalty of perjury as a substitute for 
notarization. You may fulfill this re-
quirement by having your signature on 
your request letter witnessed by a no-
tary or by including the following 
statement just before the signature on 
your request letter: ‘‘I declare (or cer-
tify, verify, or state) under penalty of 
perjury that the foregoing is true and 
correct. Executed on [date]. [Signa-
ture].’’ 

(2) How do I verify parentage or guard-
ianship? If you make a Privacy Act re-
quest as the parent or guardian of a 
minor, or as the guardian of someone 
determined by a court to be incom-
petent, with respect to records or infor-
mation about that individual, you 
must establish— 

(i) The identity of the individual who 
is the subject of the record, by stating 
the individual’s name, current address, 
date and place of birth, and, at your 
option, the Social Security number of 
the individual; 

(ii) Your own identity, as required in 
paragraph (f)(1) of this section; 

(iii) That you are the parent or 
guardian of the individual, which you 
may prove by providing a properly au-
thenticated copy of the individual’s 
birth certificate showing your parent-
age or a properly authenticated court 
order establishing your guardianship; 
and 

(iv) That you are acting on behalf of 
the individual in making the request. 

§ 1204.4 How will FHFA or FHFA–OIG 
respond to my Privacy Act request? 

(a) How will FHFA or FHFA–OIG lo-
cate the requested records? FHFA or 
FHFA–OIG will search to determine if 
requested records exist in the system 
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of records it owns or controls. You can 
find FHFA and FHFA–OIG system of 
records notices on our Web site at 
http://www.fhfa.gov. You can also find 
descriptions of OFHEO and FHFB sys-
tem of records that have not yet been 
superseded on the FHFA Web site. A 
description of the system of records 
also is available in the ‘‘Privacy Act 
Issuances’’ compilation published by 
the Office of the Federal Register of 
the National Archives and Records Ad-
ministration. You can access the ‘‘Pri-
vacy Act Issuances’’ compilation in 
most large reference and university li-
braries or electronically at the Govern-
ment Printing Office Web site at: http:// 
www.gpoaccess.gov/privacyact/index.html. 
You also can request a copy of FHFA 
or FHFA–OIG system of records from 
the Privacy Act Officer. 

(b) How long does FHFA or FHFA–OIG 
have to respond? Either the FHFA or 
FHFA–OIG Privacy Act Officer gen-
erally will respond to your request in 
writing within 20 days after receiving 
it, if it meets the § 1204.3 requirements. 
For requests to amend a record, either 
the FHFA or FHFA–OIG Privacy Act 
Officer will respond within 10 days 
after receipt of the request to amend. 
FHFA or FHFA–OIG may extend the 
response time in unusual cir-
cumstances, such as when consultation 
is needed with another Federal agency 
(if that agency is subject to the Pri-
vacy Act) about a record or to retrieve 
a record shipped offsite for storage. If 
you submit your written request in 
person, either the FHFA or FHFA–OIG 
Privacy Act Officer may disclose 
records or information to you directly 
and create a written record of the 
grant of the request. If you are to be 
accompanied by another person when 
accessing your record or any informa-
tion pertaining to you, FHFA or 
FHFA–OIG may require your written 
authorization before permitting access 
or discussing the record in the presence 
of the other person. 

(c) What will the FHFA or FHFA–OIG 
response include? The written response 
will include a determination to grant 
or deny your request in whole or in 
part, a brief explanation of the reasons 
for the determination, and the amount 
of the fee charged, if any, under § 1204.6. 
If you are granted a request to access a 

record, FHFA or FHFA–OIG will make 
the record available to you. If you are 
granted a request to amend or correct 
a record, the response will describe any 
amendments or corrections made and 
advise you of your right to obtain a 
copy of the amended or corrected 
record. 

(d) What is an adverse determination? 
An adverse determination is a deter-
mination on a Privacy Act request 
that— 

(1) Withholds any requested record in 
whole or in part; 

(2) Denies a request for an amend-
ment or correction of a record in whole 
or in part; 

(3) Declines to provide a requested 
accounting of disclosures; 

(4) Advises that a requested record 
does not exist or cannot be located; or 

(5) Finds what has been requested is 
not a record subject to the Privacy 
Act. 

(e) What will be stated in a response 
that includes an adverse determination? If 
an adverse determination is made with 
respect to your request, either the 
FHFA or FHFA–OIG Privacy Act Offi-
cer’s written response under this sec-
tion will identify the person respon-
sible for the adverse determination, 
state that the adverse determination is 
not a final action of FHFA or FHFA– 
OIG, and state that you may appeal the 
adverse determination under § 1204.5. 

§ 1204.5 What if I am dissatisfied with 
the response to my Privacy Act re-
quest? 

(a) May I appeal the response? You 
may appeal any adverse determination 
made in response to your Privacy Act 
request. If you wish to seek review by 
a court of any adverse determination 
or denial of a request, you must first 
appeal it under this section. 

(b) How do I appeal the response?—(1) 
You may appeal by submitting in writ-
ing, a statement of the reasons you be-
lieve the adverse determination should 
be overturned. FHFA or FHFA–OIG 
must receive your written appeal with-
in 30 calendar days of the date of the 
adverse determination under § 1204.4. 
Your written appeal may include as 
much or as little related information 
as you wish, as long as it clearly iden-
tifies the determination (including the 
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request number, if known) that you are 
appealing. 

(2) If FHFA or FHFA–OIG denied 
your request in whole or in part, you 
may appeal the denial by writing di-
rectly to the FHFA Privacy Act Ap-
peals Officer through electronic mail, 
mail, delivery service, or facsimile. 
The electronic mail address is: 
privacy@fhfa.gov. For mail or express 
mail, the address is: FHFA Privacy Act 
Appeals Officer, Federal Housing Fi-
nance Agency, 1700 G Street, NW., 
Washington, DC 20552. The facsimile 
number is: (202) 414–8917. For appeals of 
FHFA–OIG denials, whether in whole 
or in part, the appeal must be clearly 
marked by adding ‘‘FHFA–OIG’’ after 
‘‘Privacy Act Appeal.’’ All appeals 
from denials, in whole or part, made by 
FHFA–OIG will be forwarded to the 
FHFA–OIG Privacy Act Appeals Officer 
for processing and direct response. You 
can help FHFA and FHFA–OIG process 
your appeal by marking electronic 
mail, letters, or facsimiles and the sub-
ject line, envelope, or facsimile cover 
sheet with ‘‘Privacy Act Appeal.’’ 
FHFA’s ‘‘Privacy Act Reference 
Guide,’’ which is available on FHFA’s 
Web site, http://www.fhfa.gov, provides 
additional information to assist you in 
making your appeal. FHFA or FHFA– 
OIG ordinarily will not act on an ap-
peal if the Privacy Act request be-
comes a matter of litigation. 

(3) If you need more time to file your 
appeal, you may request an extension 
of time of no more than ten (10) cal-
endar days in which to file your appeal, 
but only if your request is made within 
the original 30-calendar day time pe-
riod for filing the appeal. Granting an 
extension is in the sole discretion of ei-
ther the FHFA or FHFA–OIG Privacy 
Act Appeals Officer. 

(c) Who has the authority to grant or 
deny appeals? For appeals from the 
FHFA Privacy Act Officer, the FHFA 
Privacy Act Appeals Officer is author-
ized to act on your appeal. For appeals 
from the FHFA–OIG Privacy Act Offi-
cer, the FHFA–OIG Privacy Act Ap-
peals Officer is authorized to act on 
your appeal. 

(d) When will FHFA or FHFA–OIG re-
spond to my appeal? FHFA or FHFA– 
OIG generally will respond to you in 
writing within 30 days of receipt of an 

appeal that meets the requirements of 
paragraph (b) of this section, unless for 
good cause shown, the FHFA or FHFA– 
OIG Privacy Act Appeals Officer ex-
tends the response time. 

(e) What will the FHFA or FHFA–OIG 
response include? The written response 
will include the determination of ei-
ther the FHFA or FHFA–OIG Privacy 
Act Appeals Officer, whether to grant 
or deny your appeal in whole or in 
part, a brief explanation of the reasons 
for the determination, and information 
about the Privacy Act provisions for 
court review of the determination. 

(1) If your appeal concerns a request 
for access to records or information 
and the appeal determination grants 
your access, the records or informa-
tion, if any, will be made available to 
you. 

(2)(i) If your appeal concerns an 
amendment or correction of a record 
and the appeal determination grants 
your request for an amendment or cor-
rection, the response will describe any 
amendment or correction made to the 
record and advise you of your right to 
obtain a copy of the amended or cor-
rected record under this part. FHFA or 
FHFA–OIG will notify all persons, or-
ganizations, or Federal agencies to 
which it previously disclosed the 
record, if an accounting of that disclo-
sure was made, that the record has 
been amended or corrected. Whenever 
the record is subsequently disclosed, 
the record will be disclosed as amended 
or corrected. 

(ii) If the response to your appeal de-
nies your request for an amendment or 
correction to a record, the response 
will advise you of your right to file a 
Statement of Disagreement under 
paragraph (f) of this section. 

(f) What is a Statement of Disagree-
ment?—(1) A Statement of Disagree-
ment is a concise written statement in 
which you clearly identify each part of 
any record that you dispute and ex-
plain your reason(s) for disagreeing 
with either the FHFA or FHFA–OIG 
Privacy Act Appeals Officer’s denial, in 
whole or in part, of your appeal re-
questing amendment or correction. 
Your Statement of Disagreement must 
be received by either the FHFA or 
FHFA–OIG Privacy Act Officer within 
30 calendar days of either the FHFA or 
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FHFA–OIG Privacy Act Appeals Offi-
cer’s denial, in whole or in part, of 
your appeal concerning amendment or 
correction of a record. FHFA and 
FHFA–OIG will place your Statement 
of Disagreement in the system of 
records in which the disputed record is 
maintained. FHFA and FHFA–OIG may 
also append a concise statement of its 
reason(s) for denying the request for an 
amendment or correction of the record. 

(2) FHFA and FHFA–OIG will notify 
all persons, organizations, and Federal 
agencies to which it previously dis-
closed the disputed record, if an ac-
counting of that disclosure was made, 
that the record is disputed and provide 
your Statement of Disagreement and 
the FHFA or FHFA–OIG concise state-
ment, if any. Whenever the disputed 
record is subsequently disclosed, a copy 
of your Statement of Disagreement and 
the FHFA or FHFA–OIG concise state-
ment, if any, will also be disclosed. 

§ 1204.6 What does it cost to get 
records under the Privacy Act? 

(a) Must I agree to pay fees? Your Pri-
vacy Act request is your agreement to 
pay all applicable fees, unless you 
specify a limit on the amount of fees 
you agree to pay. FHFA or FHFA–OIG 
will not exceed the specified limit 
without your written agreement. 

(b) How does FHFA or FHFA–OIG cal-
culate fees? FHFA and FHFA–OIG will 
charge a fee for duplication of a record 
under the Privacy Act in the same way 
it charges for duplication of records 
under FOIA in 12 CFR 1202.11. There are 
no fees to search for or review records. 

§ 1204.7 Are there any exemptions 
from the Privacy Act? 

(a) What is a Privacy Act exemption? 
The Privacy Act authorizes the Direc-
tor and the FHFA Inspector General to 
exempt records or information in a sys-
tem of records from some of the Pri-
vacy Act requirements, if the Director 
or the FHFA Inspector General, as ap-
propriate, determines that the exemp-
tion is necessary. 

(b) How do I know if the records or in-
formation I want are exempt?—(1) Each 
system of records notice will advise 
you if the Director or the FHFA In-
spector General has determined records 
or information in records are exempt 

from Privacy Act requirements. If the 
Director or the FHFA Inspector Gen-
eral has claimed an exemption for a 
system of records, the system of 
records notice will identify the exemp-
tion and the provisions of the Privacy 
Act from which the system is exempt. 

(2) Until superseded by FHFA or 
FHFA–OIG systems of records, the fol-
lowing OFHEO and FHFB systems of 
records are, under 5 U.S.C. 552a(k)(2) or 
(k)(5), exempt from the Privacy Act re-
quirements of 5 U.S.C. 552a(c)(3), (d), 
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(I), and 
(f)— 

(i) OFHEO–11 Litigation and Enforce-
ment Information System; and 

(ii) FHFB–5 Agency Personnel Inves-
tigative Records. 

(c) What exemptions potentially apply 
to FHFA–OIG records? Unless the FHFA 
Inspector General, his or her designee, 
or a statute specifically authorizes dis-
closure, FHFA–OIG will not release 
records of matters that are subject to 
the following exemptions— 

(1) To the extent that the systems of 
records entitled ‘‘FHFA–OIG Audit 
Files Database,’’ ‘‘FHFA–OIG Inves-
tigative & Evaluative Files Database,’’ 
‘‘FHFA–OIG Investigative & Evalua-
tive MIS Database,’’ ‘‘FHFA–OIG Hot-
line Database,’’ and ‘‘FHFA–OIG Cor-
respondence Database’’ contain any in-
formation compiled by FHFA–OIG for 
the purpose of criminal law enforce-
ment investigations, such information 
falls within the scope of exemption 
(j)(2) of the Privacy Act, 5 U.S.C. 
552a(j)(2), and therefore these systems 
of records are exempt from the require-
ments of the following subsections of 
the Privacy Act to that extent, for the 
reasons stated in paragraphs (1)(i) 
through (vi) of this section. 

(i) From 5 U.S.C. 552a(c)(3), because 
release of an accounting of disclosures 
to an individual who is the subject of 
an investigation or evaluation could 
reveal the nature and scope of the in-
vestigation or evaluation and could re-
sult in the altering or destruction of 
evidence, improper influencing of wit-
nesses, and other evasive actions that 
could impede or compromise the inves-
tigation or evaluation. 

(ii) From 5 U.S.C. 552a(d)(1), because 
release of investigative or evaluative 
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records to an individual who is the sub-
ject of an investigation or evaluation 
could interfere with pending or pro-
spective law enforcement proceedings, 
constitute an unwarranted invasion of 
the personal privacy of third parties, 
reveal the identity of confidential 
sources, or reveal sensitive investiga-
tive or evaluative techniques and pro-
cedures. 

(iii) From 5 U.S.C. 552a(d)(2), because 
amendment or correction of investiga-
tive or evaluative records could inter-
fere with pending or prospective law 
enforcement proceedings, or could im-
pose an impossible administrative and 
investigative or evaluative burden by 
requiring FHFA–OIG to continuously 
retrograde its investigations or evalua-
tions attempting to resolve questions 
of accuracy, relevance, timeliness, and 
completeness. 

(iv) From 5 U.S.C. 552a(e)(1), because 
it is often impossible to determine rel-
evance or necessity of information in 
the early stages of an investigation or 
evaluation. The value of such informa-
tion is a question of judgment and tim-
ing; what appears relevant and nec-
essary when collected may ultimately 
be evaluated and viewed as irrelevant 
and unnecessary to an investigation or 
evaluation. In addition, FHFA–OIG 
may obtain information concerning the 
violation of laws other than those 
within the scope of its jurisdiction. In 
the interest of effective law enforce-
ment, FHFA–OIG should retain this in-
formation because it may aid in estab-
lishing patterns of unlawful activity 
and provide leads for other law enforce-
ment agencies. Further, in obtaining 
evidence during an investigation or 
evaluation, information may be pro-
vided to FHFA–OIG that relates to 
matters incidental to the main purpose 
of the investigation or evaluation, but 
which may be pertinent to the inves-
tigative or evaluative jurisdiction of 
another agency. Such information can-
not readily be identified. 

(v) From 5 U.S.C. 552a(e)(2), because 
in a law enforcement investigation or 
an evaluation it is usually counter-
productive to collect information to 
the greatest extent practicable directly 
from the subject thereof. It is not al-
ways feasible to rely upon the subject 
of an investigation or evaluation as a 

source for information which may im-
plicate him or her in illegal activities. 
In addition, collecting information di-
rectly from the subject could seriously 
compromise an investigation or eval-
uation by prematurely revealing its na-
ture and scope, or could provide the 
subject with an opportunity to conceal 
criminal activities, or intimidate po-
tential sources, in order to avoid appre-
hension. 

(vi) From 5 U.S.C. 552a(e)(3), because 
providing such notice to the subject of 
an investigation or evaluation, or to 
other individual sources, could seri-
ously compromise the investigation or 
evaluation by prematurely revealing 
its nature and scope, or could inhibit 
cooperation, permit the subject to 
evade apprehension, or cause inter-
ference with undercover activities. 

(2) To the extent that the systems of 
records entitled ‘‘FHFA–OIG Audit 
Files Database,’’ ‘‘FHFA–OIG Inves-
tigative & Evaluative Files Database,’’ 
‘‘FHFA–OIG Investigative & Evalua-
tive MIS Database,’’ ‘‘FHFA–OIG Hot-
line Database,’’ and ‘‘FHFA–OIG Cor-
respondence Database,’’ contain infor-
mation compiled by FHFA–OIG for the 
purpose of criminal law enforcement 
investigations, such information falls 
within the scope of exemption (k)(2) of 
the Privacy Act, 5 U.S.C. 552a(k)(2), 
and therefore these systems of records 
are exempt from the requirements of 
the following subsections of the Pri-
vacy Act to that extent, for the reasons 
stated in paragraphs (c)(2)(i) through 
(iv) of this section. 

(i) From 5 U.S.C. 552a(c)(3), because 
release of an accounting of disclosures 
to an individual who is the subject of 
an investigation or evaluation could 
reveal the nature and scope of the in-
vestigation or evaluation and could re-
sult in the altering or destruction of 
evidence, improper influencing of wit-
nesses, and other evasive actions that 
could impede or compromise the inves-
tigation or evaluation. 

(ii) From 5 U.S.C. 552a(d)(1), because 
release of investigative or evaluative 
records to an individual who is the sub-
ject of an investigation or evaluation 
could interfere with pending or pro-
spective law enforcement proceedings, 
constitute an unwarranted invasion of 
the personal privacy of third parties, 
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reveal the identity of confidential 
sources, or reveal sensitive investiga-
tive or evaluative techniques and pro-
cedures. 

(iii) From 5 U.S.C. 552a(d)(2), because 
amendment or correction of investiga-
tive or evaluative records could inter-
fere with pending or prospective law 
enforcement proceedings, or could im-
pose an impossible administrative and 
investigative or evaluative burden by 
requiring FHFA–OIG to continuously 
retrograde its investigations or evalua-
tions attempting to resolve questions 
of accuracy, relevance, timeliness, and 
completeness. 

(iv) From 5 U.S.C. 552a(e)(1), because 
it is often impossible to determine rel-
evance or necessity of information in 
the early stages of an investigation or 
evaluation. The value of such informa-
tion is a question of judgment and tim-
ing; what appears relevant and nec-
essary when collected may ultimately 
be evaluated and viewed as irrelevant 
and unnecessary to an investigation or 
evaluation. In addition, FHFA–OIG 
may obtain information concerning the 
violation of laws other than those 
within the scope of its jurisdiction. In 
the interest of effective law enforce-
ment, FHFA–OIG should retain this in-
formation because it may aid in estab-
lishing patterns of unlawful activity 
and provide leads for other law enforce-
ment agencies. Further, in obtaining 
evidence during an investigation or 
evaluation, information may be pro-
vided to FHFA–OIG that relates to 
matters incidental to the main purpose 
of the investigation or evaluation but 
which may be pertinent to the inves-
tigative or evaluative jurisdiction of 
another agency. Such information can-
not readily be identified. 

(3) To the extent that the systems of 
records entitled ‘‘FHFA–OIG Audit 
Files Database,’’ ‘‘FHFA–OIG Inves-
tigative & Evaluative Files Database,’’ 
‘‘FHFA–OIG Investigative & Evalua-
tive MIS Database,’’ ‘‘FHFA–OIG Hot-
line Database,’’ and ‘‘FHFA–OIG Cor-
respondence Database’’ contain any in-
vestigatory material compiled by 
FHFA–OIG for the purpose of deter-
mining suitability, eligibility, or quali-
fications for Federal civilian employ-
ment or Federal contracts, the release 
of which would reveal the identity of a 

source who furnished information to 
the Government under an express 
promise that the identity of the source 
would be held in confidence, such infor-
mation falls within the scope of exemp-
tion (k)(5) of the Privacy Act, 5 U.S.C. 
552a(k)(5), and therefore these systems 
of records are exempt from the require-
ments of subsection (d)(1) of the Pri-
vacy Act to that extent, because re-
lease would reveal the identity of a 
source who furnished information to 
the Government under an express 
promise of confidentiality. Revealing 
the identity of a confidential source 
could impede future cooperation by 
sources, and could result in harassment 
or harm to such sources. 

§ 1204.8 How are records secured? 
(a) What controls must FHFA and 

FHFA–OIG have in place? FHFA and 
FHFA–OIG must establish administra-
tive and physical controls to prevent 
unauthorized access to their systems of 
records, unauthorized or inadvertent 
disclosure of records, and physical 
damage to or destruction of records. 
The stringency of these controls cor-
responds to the sensitivity of the 
records that the controls protect. At a 
minimum, the administrative and 
physical controls must ensure that— 

(1) Records are protected from public 
view; 

(2) The area in which records are 
kept is supervised during business 
hours to prevent unauthorized persons 
from having access to them; 

(3) Records are inaccessible to unau-
thorized persons outside of business 
hours; and 

(4) Records are not disclosed to unau-
thorized persons or under unauthorized 
circumstances in either oral or written 
form. 

(b) Is access to records restricted? Ac-
cess to records is restricted to author-
ized employees who require access in 
order to perform their official duties. 

§ 1204.9 Does FHFA or FHFA–OIG col-
lect and use Social Security num-
bers? 

FHFA and FHFA–OIG collect Social 
Security numbers only when it is nec-
essary and authorized. At least annu-
ally, the FHFA Privacy Act Officer or 
the Senior Agency Official for Privacy 
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will inform employees who are author-
ized to collect information that— 

(a) Individuals may not be denied any 
right, benefit, or privilege as a result of 
refusing to provide their Social Secu-
rity numbers, unless the collection is 
authorized either by a statute or by a 
regulation issued prior to 1975; and 

(b) They must inform individuals who 
are asked to provide their Social Secu-
rity numbers— 

(1) If providing a Social Security 
number is mandatory or voluntary; 

(2) If any statutory or regulatory au-
thority authorizes collection of a So-
cial Security number; and 

(3) The uses that will be made of the 
Social Security number. 

§ 1204.10 What are FHFA and FHFA– 
OIG employee responsibilities 
under the Privacy Act? 

At least annually, the FHFA Privacy 
Act Officer or the Senior Agency Offi-
cial for Privacy will inform employees 
about the provisions of the Privacy 
Act, including the Privacy Act’s civil 
liability and criminal penalty provi-
sions. Unless otherwise permitted by 
law, an authorized FHFA or FHFA–OIG 
employee shall— 

(a) Collect from individuals only in-
formation that is relevant and nec-
essary to discharge FHFA or FHFA– 
OIG responsibilities; 

(b) Collect information about an indi-
vidual directly from that individual 
whenever practicable; 

(c) Inform each individual from 
whom information is collected of— 

(1) The legal authority to collect the 
information and whether providing it 
is mandatory or voluntary; 

(2) The principal purpose for which 
FHFA or FHFA–OIG intends to use the 
information; 

(3) The routine uses FHFA or FHFA– 
OIG may make of the information; and 

(4) The effects on the individual, if 
any, of not providing the information. 

(d) Ensure that the employee’s office 
does not maintain a system of records 
without public notice and notify appro-
priate officials of the existence or de-
velopment of any system of records 
that is not the subject of a current or 
planned public notice; 

(e) Maintain all records that are used 
in making any determination about an 

individual with such accuracy, rel-
evance, timeliness, and completeness 
as is reasonably necessary to ensure 
fairness to the individual in the deter-
mination; 

(f) Except for disclosures made under 
FOIA, make reasonable efforts, prior to 
disseminating any record about an in-
dividual, to ensure that the record is 
accurate, relevant, timely, and com-
plete; 

(g) When required by the Privacy 
Act, maintain an accounting in the 
specified form of all disclosures of 
records by FHFA or FHFA–OIG to per-
sons, organizations, or Federal agen-
cies; 

(h) Maintain and use records with 
care to prevent the unauthorized or in-
advertent disclosure of a record to any-
one; and 

(i) Notify the appropriate official of 
any record that contains information 
that the Privacy Act does not permit 
FHFA or FHFA–OIG to maintain. 

§ 1204.11 May FHFA–OIG obtain Pri-
vacy Act records from other Fed-
eral agencies for law enforcement 
purposes? 

(a) The FHFA Inspector General is 
authorized under the Inspector General 
Act of 1978, as amended, to make writ-
ten requests under 5 U.S.C. 552a(b)(7) 
for transfer of records maintained by 
other Federal agencies which are nec-
essary to carry out an authorized law 
enforcement activity under the Inspec-
tor General Act of 1978, as amended. 

(b) The FHFA Inspector General dele-
gates the authority under paragraph 
(a) of this section to the following 
FHFA–OIG officials— 

(1) Principal Deputy Inspector Gen-
eral; 

(2) Deputy Inspector General for Au-
dits; 

(3) Deputy Inspector General for In-
vestigations; 

(4) Deputy Inspector General for 
Evaluations; and 

(5) Deputy Inspector General for Ad-
ministration. 

(c) The officials listed in paragraph 
(b) of this section may not further dele-
gate or re-delegate the authority de-
scribed in paragraph (a) of this section. 
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PART 1206—ASSESSMENTS 

Sec. 
1206.1 Purpose. 
1206.2 Definitions. 
1206.3 Annual assessments. 
1206.4 Increased costs of regulation. 
1206.5 Working capital fund. 
1206.6 Notice and review. 
1206.7 Delinquent payment. 
1206.8 Enforcement of payment. 

AUTHORITY: 12 U.S.C. 4516. 

SOURCE: 73 FR 56713, Sept. 30, 2008, unless 
otherwise noted. 

§ 1206.1 Purpose. 
This part sets forth the policy and 

procedures of the FHFA with respect to 
the establishment and collection of the 
assessments of the Regulated Entities 
under 12 U.S.C. 4516. 

§ 1206.2 Definitions. 
As used in this part: 
Act means the Federal Housing Fi-

nance Regulatory Reform Act of 2008. 
Adequately capitalized means the ade-

quately capitalized capital classifica-
tion under 12 U.S.C. 1364 and related 
regulations. 

Director means the Director of the 
Federal Housing Finance Agency or his 
or her designee. 

Enterprise means the Federal Na-
tional Mortgage Association or the 
Federal Home Loan Mortgage Corpora-
tion; and ‘‘Enterprises’’ means, collec-
tively, the Federal National Mortgage 
Association and the Federal Home 
Loan Mortgage Corporation. 

Federal Home Loan Bank, or Bank, 
means a Federal Home Loan Bank es-
tablished under section 12 of the Fed-
eral Home Loan Bank Act (12 U.S.C. 
1432). 

FHFA means the Federal Housing Fi-
nance Agency. 

Minimum required regulatory capital 
means the highest amount of capital 
necessary for a Bank to comply with 
any of the capital requirements estab-
lished by the Director and applicable to 
it. 

Regulated Entity means the Federal 
National Mortgage Association, the 
Federal Home Loan Mortgage Corpora-
tion, or any of the Federal Home Loan 
Banks. 

Surplus funds means any amounts 
that are not obligated as of September 
30 of the fiscal year for which the as-
sessment was made. 

Total exposure means the sum, as of 
the most recent June quarterly min-
imum capital report of the Enterprise, 
of the amounts of the following assets 
and off-balance sheet obligations that 
are used to calculate the quarterly 
minimum capital requirement of the 
Enterprise under 12 CFR part 1750: 

(1) On-balance sheet assets; 
(2) Guaranteed mortgage-backed se-

curities; and 
(3) Other off-balance sheet obliga-

tions as determined by the Director. 
Working capital fund means an ac-

count for amounts collected from the 
Regulated Entities to establish an op-
erating reserve that is intended to pro-
vide for the payment of large or 
multiyear capital and operating ex-
penditures, as well as unanticipated ex-
penses. 

§ 1206.3 Annual assessments. 

(a) Establishing assessments. The Di-
rector shall establish annual assess-
ments on the Regulated Entities in an 
amount sufficient to maintain a work-
ing capital fund and provide for the 
payment of the FHFA’s costs and ex-
penses, including, but not limited to: 

(1) Expenses of any examinations 
under 12 U.S.C. 4517 and section 20 of 
the Federal Home Loan Bank Act (12 
U.S.C. 1440); 

(2) Expenses of obtaining any reviews 
and credit assessments under 12 U.S.C. 
4519; 

(3) Expenses of any enforcement ac-
tivities under 12 U.S.C. 3645; 

(4) Expenses of other FHFA litigation 
under 12 U.S.C. 4513; 

(5) Expenses relating to the mainte-
nance of the FHFA records relating to 
examinations and other reviews of the 
Regulated Entities; 

(6) Such amounts in excess of actual 
expenses for any given year deemed 
necessary to maintain a working cap-
ital fund; 

(7) Expenses relating to monitoring 
and ensuring compliance with housing 
goals; 

(8) Expenses relating to conducting 
reviews of new products; 
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(9) Expenses related to affordable 
housing and community programs; 

(10) Other administrative expenses of 
the FHFA; 

(11) Expenses related to preparing re-
ports and studies; 

(12) Expenses relating to the collec-
tion of data and development of sys-
tems to calculate the House Price 
Index (HPI) and the conforming loan 
limit; 

(13) Amounts deemed necessary by 
the Director to wind up the affairs of 
the Office of Federal Housing Enter-
prise Oversight and the Federal Hous-
ing Finance Board; and 

(14) Expenses relating to other re-
sponsibilities of the FHFA under the 
Safety and Soundness Act, the Federal 
Home Loan Bank Act and the Act. 

(b) Allocating assessments. The Direc-
tor shall allocate the annual assess-
ments as follows: 

(1) Enterprises. Assessments collected 
from the Enterprises shall not exceed 
amounts sufficient to provide for pay-
ment of the costs and expenses relating 
to the Enterprises as determined by 
the Director. Each Enterprise shall pay 
a proportional share that bears the 
same ratio to the total portion of the 
annual assessment allocated to the En-
terprises that the total exposure of 
each Enterprise bears to the total ex-
posure of both Enterprises. 

(2) Federal Home Loan Banks. Assess-
ments collected from the Banks shall 
not exceed amounts sufficient to pro-
vide for payment of the costs and ex-
penses relating to the Banks as deter-
mined by the Director. Each Bank 
shall pay a pro rata share of the annual 
assessments based on the ratio between 
its minimum required regulatory cap-
ital and the aggregate minimum re-
quired regulatory capital of every 
Bank. 

(c) Timing and amount of semiannual 
payment. Each Regulated Entity shall 
pay on or before October 1 and April 1 
an amount equal to one-half of its an-
nual assessment. 

(d) Surplus funds. Surplus funds shall 
be credited to the annual assessment 
by reducing the amount collected in 
the following semiannual period by the 
amount of the surplus funds. Surplus 
funds shall be allocated to all Regu-
lated Entities in the same proportion 

in which they were collected, except as 
determined by the Director. 

§ 1206.4 Increased costs of regulation. 
(a) Increase for inadequate capitaliza-

tion. The Director may, at his or her 
discretion, increase the amount of a 
semiannual payment allocated to a 
Regulated Entity that is not classified 
as adequately capitalized to pay addi-
tional estimated costs of regulation of 
that Regulated Entity. 

(b) Increase for enforcement activities. 
The Director may, at his or her discre-
tion, adjust the amount of a semi-
annual payment allocated to a Regu-
lated Entity to ensure that the Regu-
lated Entity bears the estimated costs 
of enforcement activities under the Act 
related to that Regulated Entity. 

(c) Additional assessment for defi-
ciencies. At any time, the Director may 
make and collect from any Regulated 
Entity an assessment, payable imme-
diately or through increased semi-
annual payments, to cover the esti-
mated amount of any deficiency for the 
semiannual period as a result of in-
creased costs of regulation of a Regu-
lated Entity due to its classification as 
other than adequately capitalized, or 
as a result of enforcement activities re-
lated to that Regulated Entity. Any 
amount remaining from such addi-
tional assessment and the semiannual 
payments at the end of any semiannual 
period during which such an additional 
assessment is made shall be deducted 
pro rata (based upon the amount of the 
additional assessments) from the as-
sessment for the following semiannual 
period for that Regulated Entity. 

§ 1206.5 Working capital fund. 
(a) Assessments. The Director shall es-

tablish and collect from the Regulated 
Entities such assessments he or she 
deems necessary to maintain a working 
capital fund. 

(b) Purposes. Assessments collected to 
maintain the working capital fund 
shall be used to establish an operating 
reserve and to provide for the payment 
of large or multiyear capital and oper-
ating expenditures as well as unantici-
pated expenses. 

(c) Remittance of excess assessed funds. 
At the end of each year for which an 
assessment under this section is made, 
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the Director shall remit to each Regu-
lated Entity any amount of assessed 
and collected funds in excess of the 
amount the Director deems necessary 
to maintain a working capital fund in 
the same proportions as paid under the 
most recent annual assessment. 

§ 1206.6 Notice and review. 
(a) Written notice of budget. The Direc-

tor shall provide to each Regulated En-
tity written notice of the projected 
budget for the Agency for the upcom-
ing fiscal year. Such notice shall be 
provided at least 30 days before the be-
ginning of the applicable fiscal year. 

(b) Written notice of assessments. The 
Director shall provide each Regulated 
Entity with written notice of assess-
ments as follows: 

(1) Annual assessments. The Director 
shall provide each Regulated Entity 
with written notice of the annual as-
sessment and the semiannual payments 
to be collected under this part. Notice 
of the annual assessment and semi-
annual payments shall be provided be-
fore the start of the new fiscal year. 

(2) Immediate assessments. The Direc-
tor shall provide each Regulated Enti-
ty with written notice of any imme-
diate assessments to be collected under 
§ 1206.4 of this chapter. Notice of any 
immediate assessment and the required 
payments shall be provided at such rea-
sonable time as determined by the Di-
rector. 

(3) Changes to assessments. The Direc-
tor shall provide each Regulated Enti-
ty with written notice of any changes 
in the assessment procedures that the 
Director, in his or her sole discretion, 
deems necessary under the cir-
cumstances. 

(c) Request for review. At the written 
request of a Regulated Entity, the Di-
rector, in his or her discretion, may re-
view the calculation of the propor-
tional share of the annual assessment, 
the semiannual payments, and any par-
tial payments to be collected under 
this part. The determination of the Di-
rector upon such review is final. Except 
as provided by the Director, review by 
the Director does not suspend the re-
quirement that the Regulated Entity 
make the semiannual payment or par-
tial payment on or before the date it is 
due. Any adjustments determined ap-

propriate shall be credited or otherwise 
addressed by the following year’s as-
sessment for that entity. 

§ 1206.7 Delinquent payment. 
The Director may assess interest and 

penalties on any delinquent semi-
annual payment or other payment as-
sessed under this part in accordance 
with 31 U.S.C. 3717 (interest and pen-
alty on claims) and part 1704 of this 
title (debt collection). 

§ 1206.8 Enforcement of payment. 
The Director may enforce the pay-

ment of any assessment under 12 U.S.C. 
4631 (cease-and-desist proceedings), 12 
U.S.C. 4632 (temporary cease-and-desist 
orders), and 12 U.S.C. 4626 (civil money 
penalties). 

PART 1207—MINORITY AND 
WOMEN INCLUSION 

Subpart A—General 

Sec. 
1207.1 Definitions. 
1207.2 Policy, purpose, and scope. 
1207.3 Limitations. 
1207.4–1207.9 [Reserved] 

Subpart B—Minority and Women Inclusion 
and Diversity at the Federal Housing 
Finance Agency 

1207.10–1207.19 [Reserved] 

Subpart C—Minority and Women Inclusion 
and Diversity at Regulated Entities and 
the Office of Finance 

1207.20 Office of Minority and Women Inclu-
sion. 

1207.21 Equal opportunity in employment 
and contracting. 

1207.22 Regulated entity and Office of Fi-
nance Reports. 

1207.23 Annual reports—format and con-
tents. 

1207.24 Enforcement. 

AUTHORITY: 12 U.S.C. 4520 and 4526; 12 
U.S.C. 1833e; E.O. 11478. 

SOURCE: 75 FR 81402, Dec. 28, 2010, unless 
otherwise noted. 

Subpart A—General 

§ 1207.1 Definitions. 
The following definitions apply to 

the terms used in this part: 



69 

Federal Housing Finance Agency § 1207.2 

Business and activities means oper-
ational, commercial, and economic en-
deavors of any kind, whether for profit 
or not for profit and whether regularly 
or irregularly engaged in by a regu-
lated entity or the Office of Finance, 
and includes, but is not limited to, 
management of the regulated entity or 
the Office of Finance, employment, 
procurement, insurance, and all types 
of contracts, including contracts for 
the issuance or guarantee of any debt, 
equity, or mortgage-related securities, 
the management of mortgage and secu-
rities portfolios, the making of equity 
investments, the purchase, sale and 
servicing of single- and multi-family 
mortgage loans, and the implementa-
tion of affordable housing or commu-
nity investment programs and initia-
tives. 

Director means the Director of FHFA 
or his or her designee. 

Disability has the same meaning as 
defined in 29 CFR 1630.2(g) and 1630.3 
and Appendix to Part 1630—Interpre-
tive Guidance on Title I of the Ameri-
cans with Disabilities Act. 

Disabled-owned business means a busi-
ness, and includes financial institu-
tions, mortgage banking firms, invest-
ment banking firms, investment con-
sultants or advisors, financial services 
entities, asset management entities, 
underwriters, accountants, brokers, 
brokers-dealers, and providers of legal 
services— 

(1) Qualified as a Service-Disabled 
Veteran-Owned Small Business Con-
cern as defined in 13 CFR 125.8 through 
125.13; or 

(2) More than fifty percent (50%) of 
the ownership or control of which is 
held by one or more persons with a dis-
ability; and 

(3) More than fifty percent (50%) of 
the net profit or loss of which accrues 
to one or more persons with a dis-
ability. 

FHFA means the Federal Housing Fi-
nance Agency. 

Minority means any Black (or Afri-
can) American, Native American (or 
American Indian), Hispanic (or Latino) 
American, or Asian American. 

Minority-owned business means a busi-
ness, and includes financial institu-
tions, mortgage banking firms, invest-
ment banking firms, investment con-

sultants or advisors, financial services 
entities, asset management entities, 
underwriters, accountants, brokers, 
brokers-dealers and providers of legal 
services— 

(1) More than fifty percent (50%) of 
the ownership or control of which is 
held by one or more minority individ-
uals; and 

(2) More than fifty percent (50%) of 
the net profit or loss of which accrues 
to one or more minority individuals. 

Office of Finance means the Office of 
Finance of the Federal Home Loan 
Bank System. 

Reasonable accommodation has the 
same meaning as defined in 29 CFR 
1630.2(o) and Appendix to Part 1630—In-
terpretive Guidance on Title I of the 
Americans with Disabilities Act. 

Regulated entity means the Federal 
Home Loan Mortgage Corporation, the 
Federal National Mortgage Associa-
tion, any Federal Home Loan Bank 
and/or any affiliate thereof that is sub-
ject to the regulatory authority of 
FHFA. The term ‘‘regulated entities’’ 
means (collectively) the Federal Home 
Loan Mortgage Corporation, the Fed-
eral National Mortgage Association, 
and/or any affiliate Federal Home Loan 
Bank and/or any affiliate thereof that 
is subject to the regulatory authority 
of FHFA. 

Women-owned business means a busi-
ness, and includes financial institu-
tions, mortgage banking firms, invest-
ment banking firms, investment con-
sultants or advisors, financial services 
entities, asset management entities, 
underwriters, accountants, brokers, 
brokers-dealers and providers of legal 
services— 

(1) More than fifty percent (50%) of 
the ownership or control of which is 
held by one or more women; 

(2) More than fifty percent (50%) of 
the net profit or loss of which accrues 
to one or more women; and 

(3) A significant percentage of senior 
management positions of which are 
held by women. 

§ 1207.2 Policy, purpose, and scope. 
(a) General policy. FHFA’s policy is to 

promote non-discrimination, diversity 
and, at a minimum, the inclusion of 
women, minorities, and individuals 
with disabilities in its own activities 
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and in the business and activities of 
the regulated entities and the Office of 
Finance. 

(b) Purpose. This part establishes 
minimum standards and requirements 
for the regulated entities and the Of-
fice of Finance to promote diversity 
and ensure, to the maximum extent 
possible in balance with financially 
safe and sound business practices, the 
inclusion and utilization of minorities, 
women, individuals with disabilities, 
and minority-, women-, and disabled- 
owned businesses at all levels, in man-
agement and employment, in all busi-
ness and activities, and in all contracts 
for services of any kind, including serv-
ices that require the services of invest-
ment banking, asset management enti-
ties, broker-dealers, financial services 
entities, underwriters, accountants, in-
vestment consultants, and providers of 
legal services. 

(c) Scope. This part applies to each 
regulated entity’s and the Office of Fi-
nance’s implementation of and adher-
ence to diversity, inclusion and non- 
discrimination policies, practices and 
principles. 

§ 1207.3 Limitations. 

(a) Except as expressly provided here-
in for enforcement by FHFA, the regu-
lations in this part do not, are not in-
tended to, and should not be construed 
to create any right or benefit, sub-
stantive or procedural, enforceable at 
law, in equity, or through administra-
tive proceeding, by any party against 
the United States, its departments, 
agencies, or entities, its officers, em-
ployees, or agents, a regulated entity 
or the Office of Finance, their officers, 
employees or agents, or any other per-
son. 

(b) The contract clause required by 
section 1207.21(b)(6) and the itemized 
data reporting on numbers of contracts 
and amounts involved required under 
§§ 1207.22 and 1207.23(b)(11) through 
§ 1207.23(b)(13) apply only to contracts 
for services in any amount and to con-
tracts for goods that equal or exceed 
$10,000 in annual value, whether in a 
single contract, multiple contracts, a 
series of contracts or renewals of con-
tracts, with a single vendor. 

§§ 1207.4 through 1207.9 [Reserved] 

Subpart B—Minority and Women 
Inclusion and Diversity at the 
Federal Housing Finance 
Agency 

§ 1207.10 through 1207.19 [Reserved] 

Subpart C—Minority and Women 
Inclusion and Diversity at Reg-
ulated Entities and the Office 
of Finance 

§ 1207.20 Office of Minority and 
Women Inclusion. 

(a) Establishment. Each regulated en-
tity and the Office of Finance shall es-
tablish and maintain an Office of Mi-
nority and Women Inclusion, or des-
ignate and maintain an office to per-
form the responsibilities of this part, 
under the direction of an officer of the 
regulated entity or the Office of Fi-
nance who reports directly to either 
the Chief Executive Officer or the Chief 
Operating Officer, or the equivalent. 
Each regulated entity and the Office of 
Finance shall notify the Director with-
in thirty (30) days after any change in 
the designation of the office per-
forming the responsibilities of this 
part. 

(b) Adequate resources. Each regulated 
entity and the Office of Finance will 
ensure that its Office of Minority and 
Women Inclusion, or the office des-
ignated to perform the responsibilities 
of this part, is provided human, techno-
logical, and financial resources suffi-
cient to fulfill the requirements of this 
part. 

(c) Responsibilities. Each Office of Mi-
nority and Women Inclusion, or the of-
fice designated to perform the respon-
sibilities of this part, is responsible for 
fulfilling the requirements of this part, 
12 U.S.C. 1833e(b) and 4520, and such 
standards and requirements as the Di-
rector may issue hereunder. 

§ 1207.21 Equal opportunity in employ-
ment and contracting. 

(a) Equal opportunity notice. Each reg-
ulated entity and the Office of Finance 
shall publish a statement, endorsed by 
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its Chief Executive Officer and ap-
proved by its Board of Directors, con-
firming its commitment to the prin-
ciples of equal opportunity in employ-
ment and in contracting, at a min-
imum regardless of color, national ori-
gin, sex, religion, age, disability status, 
or genetic information. The notice also 
shall confirm commitment against re-
taliation or reprisal. Publication shall 
include, at a minimum, conspicuous 
posting in all regulated entity and Of-
fice of Finance physical facilities, in-
cluding through alternative media for-
mats, as necessary, and accessible post-
ing on the regulated entity’s and the 
Office of Finance’s Web site. The notice 
shall be updated and re-published, re- 
endorsed by the Chief Executive Officer 
and re-approved by the Board of Direc-
tors annually. 

(b) Policies and procedures. Each regu-
lated entity and the Office of Finance 
shall develop, implement, and main-
tain policies and procedures to ensure, 
to the maximum extent possible in bal-
ance with financially safe and sound 
business practices, the inclusion and 
utilization of minorities, women, indi-
viduals with disabilities, and minority- 
, women-, and disabled-owned busi-
nesses in all business and activities and 
at all levels of the regulated entity and 
the Office of Finance, including in 
management, employment, procure-
ment, insurance, and all types of con-
tracts. The policies and procedures of 
each regulated entity and the Office of 
Finance at a minimum shall: 

(1) Confirm its adherence to the prin-
ciples of equal opportunity and non- 
discrimination in employment and in 
contracting; 

(2) Describe its policy against dis-
crimination in employment and con-
tracting; 

(3) Establish internal procedures to 
receive and attempt to resolve com-
plaints of discrimination in employ-
ment and in contracting. Publication 
will include at a minimum making the 
procedure conspicuously accessible to 
employees and applicants through 
print, electronic, or alternative media 
formats, as necessary, and through the 
regulated entity’s or the Office of Fi-
nance’s Web site; 

(4) Establish an effective procedure 
for accepting, reviewing and granting 

or denying requests for reasonable ac-
commodations of disabilities from em-
ployees or applicants for employment; 

(5) Encourage the consideration of di-
versity in nominating or soliciting 
nominees for positions on boards of di-
rectors and engage in recruiting and 
outreach directed at encouraging indi-
viduals who are minorities, women and 
individuals with disabilities to seek or 
apply for employment with the regu-
lated entity or the Office of Finance; 

(6) Except as limited by § 1207.3(b), re-
quire that each contract it enters con-
tains a material clause committing the 
contractor to practice the principles of 
equal employment opportunity and 
non-discrimination in all its business 
activities and requiring each such con-
tractor to include the clause in each 
subcontract it enters for services or 
goods provided to the regulated entity 
or the Office of Finance; 

(7) Identify the types of contracts the 
regulated entity considers exempt 
under § 1207.3(b) and any commercially 
reasonable thresholds, exceptions, and 
limitations the regulated entity estab-
lishes for the implementation of 
§ 1207.21(c)(2). The policies and proce-
dures must address the rationale and 
need for implementing the thresholds, 
exceptions, or limitations; 

(8) Be published and accessible to em-
ployees, applicants for employment, 
contractors, potential contractors, and 
members of the public through print, 
electronic, or alternative media for-
mats, as necessary, and through the 
regulated entity’s or the Office of Fi-
nance’s Web site; and 

(9) Be reviewed at the direction of the 
officer immediately responsible for di-
recting the Office of Minority and 
Women Inclusion, or other office des-
ignated to perform the responsibilities 
of this part, at least annually to assess 
their effectiveness and to incorporate 
appropriate changes. 

(c) Outreach for contracting. Each reg-
ulated entity and the Office of Finance 
shall establish a program for outreach 
designed to ensure to the maximum ex-
tent possible the inclusion in con-
tracting opportunities of minorities, 
women, individuals with disabilities, 
and minority-, women-, and disabled- 
owned businesses. The program at a 
minimum shall: 
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(1) Apply to all contracts entered 
into by the regulated entity or the Of-
fice of Finance, including contracts 
with financial institutions, investment 
banking firms, investment consultants 
or advisors, financial services entities, 
mortgage banking firms, asset manage-
ment entities, underwriters, account-
ants, brokers, brokers-dealers, and pro-
viders of legal services; 

(2) Establish policies, procedures and 
standards requiring the publication of 
contracting opportunities designed to 
encourage contractors that are minori-
ties, women, individuals with disabil-
ities, and minority-, women-, and dis-
abled-owned businesses to submit of-
fers or bid for the award of such con-
tracts; and 

(3) Ensure the consideration of the 
diversity of a contractor when the reg-
ulated entity or the Office of Finance 
reviews and evaluates offers from con-
tractors. 

§ 1207.22 Regulated entity and Office 
of Finance reports. 

(a) General. Each regulated entity 
and the Office of Finance, through its 
Office of Minority and Women Inclu-
sion, or other office designated to per-
form the responsibilities of this part, 
shall report in writing, in such format 
as the Director may require, to the Di-
rector describing its efforts to promote 
diversity and ensure the inclusion and 
utilization of minorities, women, indi-
viduals with disabilities, and minority- 
, women-, and disabled-owned busi-
nesses at all levels, in management and 
employment, in all business and activi-
ties, and in all contracts for services 
and the results of such efforts. 

(1) Within 180 days after the effective 
date of this regulation each regulated 
entity and the Office of Finance shall 
submit to the Director or his or her 
designee a preliminary status report 
describing actions taken, plans for and 
progress toward implementing the pro-
visions of 12 U.S.C. 4520 and this part; 
and including to the extent available 
the data and information required by 
this part to be included in an annual 
report. 

(2) FHFA intends to use the prelimi-
nary status report solely for the pur-
pose of examining the submitting regu-
lated entity or the Office of Finance 

and reporting to the institution on its 
operations and the condition of its pro-
gram. 

(b) FHFA use of reports. The data and 
information reported to FHFA under 
this part (except for the initial report 
under paragraph (a)(1) of this section) 
are intended to be used for any permis-
sible supervisory and regulatory pur-
pose, including examinations, enforce-
ment actions, identification of matters 
requiring attention, and production of 
FHFA examination, operating and con-
dition reports related to one or more of 
the regulated entities and the Office of 
Finance. FHFA may use the informa-
tion and data submitted to issue aggre-
gate reports and data summaries that 
each regulated entity and the Office of 
Finance may use to assess its own 
progress and accomplishments, or to 
the public as it deems necessary. FHFA 
is not requiring, and does not desire, 
that reports under this part contain 
personally identifiable information. 

(c) Frequency of reports. Each regu-
lated entity and the Office of Finance 
shall submit an annual report on or be-
fore March 1 of each year, beginning in 
2012, reporting on the period of Janu-
ary 1 through December 31 of the pre-
ceding year, and such other reports as 
the Director may require. If the date 
for submission falls on a Saturday, 
Sunday, or Federal holiday, the report 
is due no later than the next day that 
is not a Saturday, Sunday, or Federal 
holiday. 

(d) Annual summary. Each regulated 
entity and the Office of Finance shall 
include in its annual report to the Di-
rector (pursuant to 12 U.S.C. 1723a(k), 
1456(c), or 1440, with respect to the reg-
ulated entities) a summary of its ac-
tivities under this part during the pre-
vious year, including at a minimum, 
detailed information describing the ac-
tions taken by the regulated entity or 
the Office of Finance pursuant to 12 
U.S.C. 4520 and a statement of the total 
amounts paid by the regulated entity 
or the Office of Finance to contractors 
during the previous year and the per-
centage of such amounts paid to con-
tractors that are minorities or minor-
ity-owned businesses, women or 
women-owned businesses, and individ-
uals with disabilities and disabled- 
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owned businesses respectively, as lim-
ited by § 1207.3(b). 

§ 1207.23 Annual reports—format and 
contents. 

(a) Format. Each annual report shall 
consist of a detailed summary of the 
regulated entity’s or the Office of Fi-
nance’s activities during the reporting 
year to carry out the requirements of 
this part, which report may also be 
made a part of the regulated entity’s or 
the Office of Finance’s annual report to 
the Director. The report shall contain 
a table of contents and conclude with a 
certification by the regulated entity’s 
or the Office of Finance’s officer re-
sponsible for the annual report that 
the data and information presented in 
the report are accurate, and are ap-
proved for submission. 

(b) Contents. The annual report shall 
contain the information provided in 
the regulated entity’s or the Office of 
Finance’s annual summary pursuant to 
§ 1207.22(d) and, in addition to any other 
information or data the Director may 
require, shall include: 

(1) The EEO–1 Employer Information 
Report (Form EEO–1 used by the Equal 
Employment Opportunity Commission 
(EEOC) and the Office of Federal Con-
tract Compliance Programs (OFCCP) 
to collect certain demographic infor-
mation) or similar reports filed by the 
regulated entity or the Office of Fi-
nance during the reporting year. If the 
regulated entity or the Office of Fi-
nance does not file Form EEO–1 or 
similar reports, the regulated entity or 
the Office of Finance shall submit to 
FHFA a completed Form EEO–1; 

(2) All other reports or plans the reg-
ulated entity or the Office of Finance 
submitted to the EEOC, the Depart-
ment of Labor, OFCCP or Congress 
(‘‘reports or plans’’ is not intended to 
include separate complaints or charges 
of discrimination or responses thereto) 
during the reporting year; 

(3) Data showing by minority and 
gender the number of individuals ap-
plying for employment with the regu-
lated entity or the Office of Finance in 
each occupational or job category iden-
tified on the Form EEO–1 during the 
reporting year; 

(4) Data showing by minority and 
gender the number of individuals hired 

for employment with the regulated en-
tity or the Office of Finance in each oc-
cupational or job category identified 
on the Form EEO–1 during the report-
ing year; 

(5) Data showing by minority, gender 
and disability classification, and cat-
egorized as voluntary or involuntary, 
the number of separations from em-
ployment with the regulated entity or 
the Office of Finance in each occupa-
tional or job category identified on the 
Form EEO–1 during the reporting year; 

(6) Data showing the number of re-
quests for reasonable accommodation 
received from employees and appli-
cants for employment, the number of 
requests granted, and the disabilities 
accommodated and the types of accom-
modation granted during the reporting 
year; 

(7) Data showing for the reporting 
year by minority, gender, and dis-
ability classification the number of in-
dividuals applying for promotion at the 
regulated entity or the Office of Fi-
nance— 

(i) Within each occupational or job 
category identified on the Form EEO–1; 
and 

(ii) From one such occupational or 
job category to another; 

(8) Data showing by minority, gen-
der, and disability classification the 
number of individuals— 

(i) Promoted at the regulated entity 
or the Office of Finance within each oc-
cupational or job category identified 
on the Form EEO–1, after applying for 
such a promotion; 

(ii) Promoted at the regulated entity 
or the Office of Finance within each oc-
cupational or job category identified 
on the Form EEO–1, without applying 
for such a promotion; and 

(iii) Promoted at the regulated entity 
or the Office of Finance from one occu-
pational or job category identified on 
the Form EEO–1 to another such cat-
egory, after applying for such a pro-
motion; 

(9) A comparison of the data reported 
under paragraphs (b)(1) through (b)(8) 
of this section to such data as reported 
in the previous year together with a 
narrative analysis; 
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(10) Descriptions of all regulated en-
tity or Office of Finance outreach ac-
tivity during the reporting year to re-
cruit individuals who are minorities, 
women, or persons with disabilities for 
employment, to solicit or advertise for 
minority or minority-owned, women or 
women-owned, and disabled-owned con-
tractors or contractors who are indi-
viduals with disabilities to offer pro-
posals or bids to enter into business 
with the regulated entity or Office of 
Finance, or to inform such contractors 
of the regulated entity’s or Office of Fi-
nance’s contracting process, including 
the identification of any partners, or-
ganizations, or government offices with 
which the regulated entity or the Of-
fice of Finance participated in such 
outreach activity; 

(11) Cumulative data separately 
showing the number of contracts en-
tered with minorities or minority- 
owned businesses, women or women- 
owned businesses and individuals with 
disabilities or disabled-owned busi-
nesses during the reporting year; 

(12) Cumulative data separately 
showing for the reporting year the 
total amount the regulated entity or 
the Office of Finance paid to contrac-
tors that are minorities or minority- 
owned businesses, women or women- 
owned and individuals with disabilities 
or disabled-owned businesses; 

(13) The annual total of amounts paid 
to contractors and the percentage of 
which was paid separately to minori-
ties or minority-owned businesses, 
women or women-owned businesses and 
individuals with disabilities or dis-
abled-owned businesses during the re-
porting year; 

(14) Certification of compliance with 
§§ 1207.20 and 1207.21, together with suf-
ficient documentation to verify com-
pliance; 

(15) Data for the reporting year show-
ing, separately, the number of equal 
opportunity complaints (including ad-
ministrative agency charges or com-
plaints, arbitral or judicial claims) 
against the regulated entity or the Of-
fice of Finance that— 

(i) Claim employment discrimina-
tion, by basis or kind of the alleged dis-
crimination (race, sex, disability, etc.) 
and by result (settlement, favorable, or 
unfavorable outcome); 

(ii) Claim discrimination in any as-
pect of the contracting process or ad-
ministration of contracts, by basis of 
the alleged discrimination and by re-
sult; and 

(iii) Were resolved through the regu-
lated entity’s or the Office of Finance’s 
internal processes; 

(16) Data showing for the reporting 
year amounts paid to claimants by the 
regulated entity or the Office of Fi-
nance for settlements or judgments on 
discrimination complaints— 

(i) In employment, by basis of the al-
leged discrimination; and 

(ii) In any aspect of the contracting 
process or in the administration of con-
tracts, by basis of the alleged discrimi-
nation; 

(17) A comparison of the data re-
ported under paragraphs (b)(12) and 
(b)(13) of this section with the same in-
formation reported for the previous 
year; 

(18) A narrative identification and 
analysis of the reporting year’s activi-
ties the regulated entity or the Office 
of Finance considers successful and un-
successful in achieving the purpose and 
policy of regulations in this part and a 
description of progress made from the 
previous year; and 

(19) A narrative identification and 
analysis of business activities, levels, 
and areas in which the regulated enti-
ty’s or the Office of Finance’s efforts 
need to improve with respect to achiev-
ing the purpose and policy of regula-
tions in this part, together with a de-
scription of anticipated efforts and re-
sults the regulated entity or the Office 
of Finance expects in the succeeding 
year. 

§ 1207.24 Enforcement. 

The Director may enforce this regu-
lation and standards issued under it in 
any manner and through any means 
within his or her authority, including 
through identifying matters requiring 
attention, corrective action orders, di-
rectives, or enforcement actions under 
12 U.S.C. 4513b and 4514. The Director 
may conduct examinations of a regu-
lated entity’s or the Office of Finance’s 
activities under and in compliance 
with this part pursuant to 12 U.S.C. 
4517. 
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PART 1208—DEBT COLLECTION 

Subpart A—General 

Sec. 
1208.1 Authority and scope. 
1208.2 Definitions. 
1208.3 Referrals to the Department of the 

Treasury, collection services, and use of 
credit bureaus. 

1208.4 Reporting delinquent debts to credit 
bureaus. 

1208.5–1208.19 [Reserved] 

Subpart B—Salary Offset 

1208.20 Authority and scope. 
1208.21 Notice requirements before salary 

offset where FHFA is the creditor agen-
cy. 

1208.22 Review of FHFA records related to 
the debt. 

1208.23 Opportunity for a hearing where 
FHFA is the creditor agency. 

1208.24 Certification where FHFA is the 
creditor agency. 

1208.25 Voluntary repayment agreements as 
alternative to salary offset where FHFA 
is the creditor agency. 

1208.26 Special review where FHFA is the 
creditor agency. 

1208.27 Notice of salary offset where FHFA 
is the paying agency. 

1208.28 Procedures for salary offset where 
FHFA is the paying agency. 

1208.29 Coordinating salary offset with 
other agencies. 

1208.30 Interest, penalties, and administra-
tive costs. 

1208.31 Refunds. 
1208.32 Request from a creditor agency for 

the services of a hearing official. 
1208.33 Non-waiver of rights by payments. 

Subpart C—Administrative Offset 

1208.40 Authority and scope. 
1208.41 Collection. 
1208.42 Administrative offset prior to com-

pletion of procedures. 
1208.43 Procedures. 
1208.44 Interest, penalties, and administra-

tive costs. 
1208.45 Refunds. 
1208.46 No requirement for duplicate notice. 
1208.47 Requests for administrative offset to 

other Federal agencies. 
1208.48 Requests for administrative offset 

from other Federal agencies. 
1208.49 Administrative offset against 

amounts payable from Civil Service Re-
tirement and Disability Fund. 

Subpart D—Tax Refund Offset 

1208.50 Authority and scope. 
1208.51 Definitions. 

1208.52 Procedures. 
1208.53 No requirement for duplicate notice. 
1208.54–1208.59 [Reserved] 

Subpart E—Administrative Wage 
Garnishment 

1208.60 Scope and purpose. 
1208.61 Notice. 
1208.62 Debtor’s rights. 
1208.63 Form of hearing. 
1208.64 Effect of timely request. 
1208.65 Failure to timely request a hearing. 
1208.66 Hearing official. 
1208.67 Procedure. 
1208.68 Format of hearing. 
1208.69 Date of decision. 
1208.70 Content of decision. 
1208.71 Finality of agency action. 
1208.72 Failure to appear. 
1208.73 Wage garnishment order. 
1208.74 Certification by employer. 
1208.75 Amounts withheld. 
1208.76 Exclusions from garnishment. 
1208.77 Financial hardship. 
1208.78 Ending garnishment. 
1208.79 Prohibited actions by employer. 
1208.80 Refunds. 
1208.81 Right of action. 

AUTHORITY: 5 U.S.C. 5514; 12 U.S.C. 4526; 26 
U.S.C. 6402(d); 31 U.S.C. 3701–3720D; 31 CFR 
285.2; 31 CFR Chapter IX. 

Subpart A—General 

SOURCE: 75 FR 68958, Nov. 10, 2010, unless 
otherwise noted. 

§ 1208.1 Authority and scope. 
(a) Authority. FHFA issues this part 

1208 under the authority of 5 U.S.C. 5514 
and 31 U.S.C. 3701–3720D, and in con-
formity with the Federal Claims Col-
lection Standards (FCCS) at 31 CFR 
chapter IX; the regulations on salary 
offset issued by the Office of Personnel 
Management (OPM) at 5 CFR part 550, 
subpart K; the regulations on tax re-
fund offset issued by the United States 
Department of the Treasury (Treasury) 
at 31 CFR 285.2; and the regulations on 
administrative wage garnishment 
issued by Treasury at 31 CFR 285.11. 

(b) Scope.—(1) This part applies to 
debts that are owed to the Federal 
Government by Federal employees; 
other persons, organizations, or enti-
ties that are indebted to FHFA; and by 
Federal employees of FHFA who are in-
debted to other agencies, except for 
those debts listed in paragraph (b)(2) of 
this section. 
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(2) Subparts B and C of this part 1208 
do not apply to— 

(i) Debts or claims arising under the 
Internal Revenue Code (26 U.S.C. 1 et 
seq.), the Social Security Act (42 U.S.C. 
301 et seq.) or the tariff laws of the 
United States; 

(ii) Any case to which the Contract 
Disputes Act (41 U.S.C. 601 et seq.) ap-
plies; 

(iii) Any case where collection of a 
debt is explicitly provided for or pro-
vided by another statute, e.g. travel ad-
vances under 5 U.S.C. 5705 and em-
ployee training expenses under 5 U.S.C. 
4108, or, as provided for by title 11 of 
the United States Code, when the 
claims involve bankruptcy; 

(iv) Any debt based in whole or in 
part on conduct in violation of the 
antitrust laws or involving fraud, the 
presentation of a false claim, or mis-
representation on the part of the debt-
or or any party having an interest in 
the claim, unless the Department of 
Justice authorizes FHFA to handle the 
collection; or 

(v) Claims between agencies. 
(3) Nothing in this part precludes the 

compromise, suspension, or termi-
nation of collection actions, where ap-
propriate, under standards imple-
menting the Debt Collection Improve-
ment Act (DCIA) (31 U.S.C. 3701 et seq.), 
the FCCS (31 CFR chapter IX) or the 
use of alternative dispute resolution 
methods if they are not inconsistent 
with applicable law and regulations. 

(4) Nothing in this part precludes an 
employee from requesting waiver of an 
erroneous payment under 5 U.S.C. 5584, 
10 U.S.C. 2774, or 32 U.S.C. 716, or from 
questioning the amount or validity of a 
debt, in the manner set forth in this 
part. 

§ 1208.2 Definitions. 

The following terms apply to this 
part, unless defined otherwise else-
where– 

Administrative offset means an action, 
pursuant to 31 U.S.C. 3716, in which the 
Federal Government withholds funds 
payable to, or held by the Federal Gov-
ernment for a person, organization, or 
other entity in order to collect a debt 
from that person, organization, or 
other entity. Such funds include funds 

payable by the Federal Government on 
behalf of a State Government. 

Agency means an executive depart-
ment or agency; a military depart-
ment; the United States Postal Serv-
ice; the Postal Regulatory Commis-
sion; any nonappropriated fund instru-
mentality described in 5 U.S.C. 2105(c); 
the United States Senate; the United 
States House of Representatives; any 
court, court administrative office, or 
instrumentality in the judicial or leg-
islative branches of the Government; 
or a Government corporation. If an 
agency under this definition is a com-
ponent of an agency, the broader defi-
nition of agency may be used in apply-
ing the provisions of 5 U.S.C. 5514(b) 
(concerning the authority to prescribe 
regulations). 

Centralized administrative offset means 
the mandatory referral to the Sec-
retary of the Treasury by a creditor 
agency of a past due debt which is 
more than 180 days delinquent, for the 
purpose of collection under the Treas-
ury’s centralized offset program. 

Certification means a written state-
ment received by a paying agency from 
a creditor agency that requests the 
paying agency to institute salary offset 
of an employee, to the Financial Man-
agement Service (FMS) for offset or to 
the Secretary of the Treasury for cen-
tralized administrative offset, and 
specifies that required procedural pro-
tections have been afforded the debtor. 
Where the debtor requests a hearing on 
a claimed debt, the decision by a hear-
ing official or administrative law judge 
constitutes a certification. 

Claim or debt (used interchangeably in 
this part) means any amount of funds 
or property that has been determined 
by an agency official to be due the Fed-
eral Government by a person, organiza-
tion, or entity, except another agency. 
It also means any amount of money, 
funds, or property owed by a person to 
a State, the District of Columbia, 
American Samoa, Guam, the United 
States Virgin Islands, the Common-
wealth of the Northern Mariana Is-
lands, or the Commonwealth of Puerto 
Rico. For purposes of this part, a debt 
owed to FHFA constitutes a debt owed 
to the Federal Government. A claim or 
debt includes: 
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(1) Funds owed on account of loans 
made, insured, or guaranteed by the 
Federal Government, including any de-
ficiency or any difference between the 
price obtained by the Federal Govern-
ment in the sale of a property and the 
amount owed to the Federal Govern-
ment on a mortgage on the property; 

(2) Unauthorized expenditures of 
agency funds; 

(3) Overpayments, including pay-
ments disallowed by audits performed 
by the Inspector General of the agency 
administering the program; 

(4) Any amount the Federal Govern-
ment is authorized by statute to col-
lect for the benefit of any person; 

(5) The unpaid share of any non-Fed-
eral partner in a program involving a 
Federal payment, and a matching or 
cost-sharing payment by the non-Fed-
eral partner; 

(6) Any fine or penalty assessed by an 
agency; and 

(7) Other amounts of money or prop-
erty owed to the Federal Government. 

Compromise means the settlement or 
forgiveness of a debt under 31 U.S.C. 
3711, in accordance with standards set 
forth in the FCCS and applicable Fed-
eral law. 

Creditor agency means the agency to 
which the debt is owed, including a 
debt collection center when acting on 
behalf of a creditor agency in matters 
pertaining to the collection of a debt. 

Debt See the definition of the terms 
‘‘Claim or debt’’ of this section. 

Debt collection center means the De-
partment of the Treasury or any other 
agency or division designated by the 
Secretary of the Treasury with author-
ity to collect debts on behalf of cred-
itor agencies in accordance with 31 
U.S.C. 3711(g). 

Debtor means the person, organiza-
tion, or entity owing money to the 
Federal Government. 

Delinquent debt means a debt that has 
not been paid by the date specified in 
the agency’s initial written demand for 
payment or applicable agreement or in-
strument (including a post-delinquency 
payment agreement) unless other satis-
factory payment arrangements have 
been made. 

Director means the Director of FHFA 
or Director’s designee. 

Disposable pay means that part of 
current basic pay, special pay, incen-
tive pay, retired pay, or retainer pay 
(or in the case of an employee not enti-
tled to basic pay, other authorized pay) 
remaining after the deduction of any 
amount required by law to be withheld 
(other than deductions to execute gar-
nishment orders in accordance with 5 
CFR parts 581 and 582). FHFA will 
apply the order of precedence con-
tained in OPM guidance (PPM–2008–01; 
Order Of Precedence When Gross Pay Is 
Not Sufficient To Permit All Deduc-
tions), as follows— 

(1) Retirement deductions for defined 
benefit plan (including Civil Service 
Retirement System, Federal Employ-
ees Retirement System, or other simi-
lar defined benefit plan); 

(2) Social security (OASDI) tax; 
(3) Medicare tax; 
(4) Federal income tax; 
(5) Basic health insurance premium 

(including Federal Employees Health 
Benefits premium, pre-tax or post-tax, 
or premium for similar benefit under 
another authority but not including 
amounts deducted for supplementary 
coverage); 

(6) Basic life insurance premium (in-
cluding Federal Employees’ Group Life 
Insurance—FEGLI—Basic premium or 
premium for similar benefit under an-
other authority); 

(7) State income tax; 
(8) Local income tax; 
(9) Collection of debts owed to the 

U.S. Government (e.g., tax debt, salary 
overpayment, failure to withhold prop-
er amount of deductions, advance of 
salary or travel expenses, etc.; debts 
which may or may not be delinquent; 
debts which may be collected through 
the Treasury’s Financial Management 
Services Treasury Offset Program, an 
automated centralized debt collection 
program for collecting Federal debt 
from Federal payments): 

(i) Continuous levy under the Federal 
Payment Levy Program (tax debt); and 

(ii) Salary offsets (whether involun-
tary under 5 U.S.C. 5514 or similar au-
thority or required by a voluntarily 
signed written agreement; if multiple 
debts are subject to salary offset, the 
order is based on when each offset com-
menced—with earliest commencing off-
set at the top of the order—unless 
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there are special circumstances, as de-
termined by the paying agency). 

(10) Court-Ordered collection/debt: 
(i) Child support (may include attor-

ney and other fees as provided for in 5 
CFR 581.102(d)). If there are multiple 
child support orders, the priority of or-
ders is governed by 42 U.S.C. 666(b) and 
implementing regulations, as required 
by 42 U.S.C. 659(d)(2); 

(ii) Alimony (may include attorney 
and other fees as provided for in 5 CFR 
581.102(d)). If there are multiple ali-
mony orders, they are prioritized on a 
first-come, first-served basis, as re-
quired by 42 U.S.C. 659(d)(3); 

(iii) Bankruptcy; and 
(iv) Commercial garnishments. 
(11) Optional benefits: 
(i) Health care/limited-expense 

health care flexible spending accounts 
(pre-tax benefit under FedFlex or 
equivalent cafeteria plan); 

(ii) Dental (pre-tax benefit under 
FedFlex or equivalent cafeteria plan); 

(iii) Vision (pre-tax benefit under 
FedFlex or equivalent cafeteria plan); 

(iv) Health Savings Account (pre-tax 
benefit under FedFlex or equivalent 
cafeteria plan); 

(v) Optional life insurance premiums 
(FEGLI optional benefits or similar 
benefits under other authority); 

(vi) Long-term care insurance pre-
miums; 

(vii) Dependent-care flexible spending 
accounts (pre-tax benefit under 
FedFlex or equivalent cafeteria plan); 

(viii) Thrift Savings Plan (TSP): 
(A) Loan payments; 
(B) Basic contributions; and 
(C) Catch-up contributions; and 
(ix) Other optional benefits. 
(12) Other voluntary deductions/allot-

ments: 
(i) Military service deposits; 
(ii) Professional associations; 
(iii) Union dues; 
(iv) Charities; 
(v) Bonds; 
(vi) Personal account allotments 

(e.g., to savings or checking account); 
and 

(vii) Additional voluntary deductions 
(on first-come, first-served basis); and 

(13) IRS paper levies. 
Employee means a current employee 

of FHFA or other agency, including a 
current member of the Armed Forces 

or a Reserve of the Armed Forces of 
the United States. 

Federal Claims Collection Standards 
(FCCS) means standards published at 31 
CFR chapter IX. 

FHFA means the Federal Housing Fi-
nance Agency. 

Garnishment means the process of 
withholding amounts from the dispos-
able pay of a person employed outside 
the Federal Government, and the pay-
ing of those amounts to a creditor in 
satisfaction of a withholding order. 

Hearing official means an individual 
who is responsible for conducting any 
hearing with respect to the existence 
or amount of a debt claimed and for 
rendering a final decision on the basis 
of such hearing. A hearing official may 
not be under the supervision or control 
of the Director of FHFA when FHFA is 
the creditor agency but may be an ad-
ministrative law judge. 

Notice of intent means a written no-
tice of a creditor agency to a debtor 
that states that the debtor owes a debt 
to the creditor agency and apprises the 
debtor of the applicable procedural 
rights. 

Notice of salary offset means a written 
notice from the paying agency to an 
employee after a certification has been 
issued by a creditor agency that in-
forms the employee that salary offset 
will begin at the next officially estab-
lished pay interval. 

Paying agency means an agency of 
the Federal Government that employs 
the individual who owes a debt to an 
agency of the Federal Government and 
transmits payment requests in the 
form of certified payment vouchers, or 
other similar forms, to a disbursing of-
ficial for disbursement. The same agen-
cy may be both the creditor agency and 
the paying agency. 

Salary offset means an administrative 
offset to collect a debt under 5 U.S.C. 
5514 by deductions at one or more offi-
cially established pay intervals from 
the current pay account of an em-
ployee without his or her consent. 

Waiver means the cancellation, re-
mission, forgiveness, or non-recovery 
of a debt allegedly owed by an em-
ployee to FHFA or another agency as 
permitted or required by 5 U.S.C. 5584 
or 8346(b), 10 U.S.C. 2774, 32 U.S.C. 716, 
or any other law. 
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Withholding order means any order for 
withholding or garnishment of pay 
issued by an agency, or judicial, or ad-
ministrative body. For purposes of ad-
ministrative wage garnishment, the 
terms ‘‘wage garnishment order’’ and 
‘‘garnishment order’’ have the same 
meaning as ‘‘withholding order.’’ 

§ 1208.3 Referrals to the Department of 
the Treasury, collection services, 
and use of credit bureaus. 

(a) Referral of delinquent debts.—(1) 
FHFA shall transfer to the Secretary 
of the Department of the Treasury any 
past due, legally enforceable nontax 
debt that has been delinquent for a pe-
riod of 180 days or more so that the 
Secretary may take appropriate action 
to collect the debt or terminate collec-
tion action in accordance with 31 
U.S.C. 3716, 5 U.S.C. 5514, 5 CFR 
550.1108, 31 CFR part 285, and the FCCS. 

(2) FHFA may transfer any past due, 
legally enforceable nontax debt that 
has been delinquent for less than a pe-
riod of 180 days to a debt collection 
center for collection in accordance 
with 31 U.S.C. 3716, 5 U.S.C. 5514, 5 CFR 
550.1108, 31 CFR part 285, and the FCCS. 

(b) Collection Services. Section 13 of 
the Debt Collection Act (31 U.S.C. 3718) 
authorizes agencies to enter into con-
tracts for collection services to recover 
debts owed the Federal Government. 
The Debt Collection Act requires that 
certain provisions be contained in such 
contracts, including: 

(1) The agency retains the authority 
to resolve a dispute, including the au-
thority to terminate a collection ac-
tion or refer the matter to the Attor-
ney General for civil remedies; and 

(2) The contractor is subject to the 
Privacy Act of 1974, as it applies to pri-
vate contractors, as well as subject to 
State and Federal laws governing debt 
collection practices. 

(c) Referrals to collection agencies.—(1) 
FHFA has authority to contract for 
collection services to recover delin-
quent debts in accordance with 31 
U.S.C. 3718(a) and the FCCS (31 CFR 
901.5). 

(2) FHFA may use private collection 
agencies where it determines that their 
use is in the best interest of the Fed-
eral Government. Where FHFA deter-
mines that there is a need to contract 

for collection services, the contract 
will provide that: 

(i) The authority to resolve disputes, 
compromise claims, suspend or termi-
nate collection action, or refer the 
matter to the Department of Justice 
for litigation or to take any other ac-
tion under this part will be retained by 
FHFA; 

(ii) Contractors are subject to the 
Privacy Act of 1974, as amended, to the 
extent specified in 5 U.S.C. 552a(m) and 
to applicable Federal and State laws 
and regulations pertaining to debt col-
lection practices, such as the Fair Debt 
Collection Practices Act, 15 U.S.C. 1692; 

(iii) The contractor is required to 
strictly account for all amounts col-
lected; 

(iv) The contractor must agree that 
uncollectible accounts shall be re-
turned with appropriate documenta-
tion to enable FHFA to determine 
whether to pursue collection through 
litigation or to terminate collection; 
and 

(v) The contractor must agree to pro-
vide any data in its files requested by 
FHFA upon returning the account to 
FHFA for subsequent referral to the 
Department of Justice for litigation. 

§ 1208.4 Reporting delinquent debts to 
credit bureaus. 

(a) FHFA may report delinquent 
debts to consumer reporting agencies 
(31 U.S.C. 3701(a)(3), 3711). Sixty cal-
endar days prior to release of informa-
tion to a consumer reporting agency, 
the debtor shall be notified, in writing, 
of the intent to disclose the existence 
of the debt to a consumer reporting 
agency. Such notice of intent may be a 
separate correspondence or included in 
correspondence demanding direct pay-
ment. The notice shall be in conform-
ance with 31 U.S.C. 3711(e) and the 
FCCS. In the notice, FHFA shall pro-
vide the debtor with: 

(1) An opportunity to inspect and 
copy agency records pertaining to the 
debt; 

(2) An opportunity for an administra-
tive review of the legal enforceability 
or past due status of the debt; 

(3) An opportunity to enter into a re-
payment agreement on terms satisfac-
tory to FHFA to prevent FHFA from 



80 

12 CFR Ch. XII (1–1–12 Edition) §§ 1208.5–1208.19 

reporting the debt as overdue to con-
sumer reporting agencies, and provide 
deadlines and method for requesting 
this relief; 

(4) An explanation of the rate of in-
terest that will accrue on the debt, 
that all costs incurred to collect the 
debt will be charged to the debtor, the 
authority for assessing these costs, and 
the manner in which FHFA will cal-
culate the amount of these costs; 

(5) An explanation that FHFA will 
report the debt to the consumer report-
ing agencies to the detriment of the 
debtor’s credit rating; and 

(6) A description of the collection ac-
tions that the agency may take in the 
future if those presently proposed ac-
tions do not result in repayment of the 
debt, including the filing of a lawsuit 
against the borrower by the agency and 
assignment of the debt for collection 
by offset against Federal income tax 
refunds or the filing of a lawsuit 
against the debtor by the Federal Gov-
ernment. 

(b) The information that may be dis-
closed to the consumer reporting agen-
cy is limited to: 

(1) The debtor’s name, address, social 
security number or taxpayer identi-
fication number, and any other infor-
mation necessary to establish the iden-
tity of the individual; 

(2) The amount, status, and history 
of the claim; and 

(3) FHFA program or activity under 
which the claim arose. 

(c) Subsequent reports. FHFA may up-
date its report to the credit bureau 
whenever it has knowledge of events 
that substantially change the status of 
the amount of liability. 

(d) Subsequent reports of delinquent 
debts. Pursuant to 31 CFR 901.4, FHFA 
will report delinquent debt to the De-
partment of Housing and Urban Devel-
opment’s Credit Alert Interactive 
Voice Response System (CAIVRS). 

(e) Privacy Act considerations. A delin-
quent debt may not be reported under 
this section unless a notice issued pur-
suant to the Privacy Act, 5 U.S.C. 
552a(e)(4), authorizes the disclosure of 
information about the debtor to a cred-
it bureau or CAIVRS. 

§§ 1208.5–1208.19 [Reserved] 

Subpart B—Salary Offset 
§ 1208.20 Authority and scope. 

(a) Authority. FHFA may collect 
debts owed by employees to the Fed-
eral Government by means of salary 
offset under the authority of 5 U.S.C. 
5514; 5 CFR part 550, subpart K; and 
this subpart B. 

(b) Scope.—(1) The procedures set 
forth in this subpart B apply to situa-
tions where FHFA is attempting to col-
lect a debt by salary offset that is owed 
to it by an individual employed by 
FHFA or by another agency; or where 
FHFA employs an individual who owes 
a debt to another agency. 

(2) The procedures set forth in this 
subpart B do not apply to: 

(i) Any routine intra-agency adjust-
ment of pay that is attributable to 
clerical or administrative error or 
delay in processing pay documents that 
have occurred within the four pay peri-
ods preceding the adjustment, or any 
adjustment to collect a debt amount-
ing to $50 or less. However, at the time 
of any such adjustment, or as soon 
thereafter as possible, FHFA or its des-
ignated payroll agent shall provide the 
employee with a written notice of the 
nature and the amount of the adjust-
ment and a point of contact for con-
testing such adjustment. 

(ii) Any negative adjustment to pay 
that arises from an employee’s election 
of coverage or a change in coverage 
under a Federal benefits program that 
requires periodic deductions from pay, 
if the amount to be recovered was ac-
cumulated over four pay periods or 
less. However, at the time such adjust-
ment is made, FHFA or its payroll 
agent shall provide in the employee’s 
earnings statement a clear and concise 
statement that informs the employee 
of the previous overpayment. 

§ 1208.21 Notice requirements before 
salary offset where FHFA is the 
creditor agency. 

(a) Notice of Intent. Deductions from 
an employee’s salary may not be made 
unless FHFA provides the employee 
with a Notice of Intent at least 30 cal-
endar days before the salary offset is 
initiated. 
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(b) Contents of Notice of Intent. The 
Notice of Intent shall advise the em-
ployee of the following: 

(1) That FHFA has reviewed the 
records relating to the claim and has 
determined that the employee owes the 
debt; 

(2) That FHFA intends to collect the 
debt by deductions from the employee’s 
current disposable pay account; 

(3) The amount of the debt and the 
facts giving rise to the debt; 

(4) The frequency and amount of the 
intended deduction (stated as a fixed 
dollar amount or as a percentage of 
pay not to exceed 15 percent of dispos-
able pay), and the intention to con-
tinue the deductions until the debt and 
all accumulated interest are paid in 
full or otherwise resolved; 

(5) The name, address, and telephone 
number of the person to whom the em-
ployee may propose a written alter-
native schedule for voluntary repay-
ment, in lieu of salary offset. The em-
ployee shall include a justification for 
the alternative schedule in his or her 
proposal. If the terms of the alter-
native schedule are agreed upon by the 
employee and FHFA, the alternative 
written schedule shall be signed by 
both the employee and FHFA; 

(6) An explanation of FHFA’s policy 
concerning interest, penalties, and ad-
ministrative costs, the date by which 
payment should be made to avoid such 
costs, and a statement that such as-
sessments must be made unless excused 
in accordance with the FCCS; 

(7) The employee’s right to inspect 
and copy all records of FHFA per-
taining to his or her debt that are not 
exempt from disclosure or to receive 
copies of such records if he or she is un-
able personally to inspect the records 
as the result of geographical or other 
constraints; 

(8) The name, address, and telephone 
number of the FHFA employee to 
whom requests for access to records re-
lating to the debt must be sent; 

(9) The employee’s right to a hearing 
conducted by an impartial hearing offi-
cial with respect to the existence and 
amount of the debt claimed or the re-
payment schedule i.e., the percentage 
of disposable pay to be deducted each 
pay period, so long as a request is filed 
by the employee as prescribed in 

§ 1208.23; the name and address of the 
office to which the request for a hear-
ing should be sent; and the name, ad-
dress, and telephone number of a per-
son whom the employee may contact 
concerning procedures for requesting a 
hearing; 

(10) The filing of a request for a hear-
ing on or before the 30th calendar day 
following receipt of the Notice of In-
tent will stay the commencement of 
collection proceedings and a final deci-
sion on whether a hearing will be held 
(if a hearing is requested) or will be 
issued at the earliest practical date, 
but not later than 60 calendar days 
after the request for the hearing; 

(11) FHFA shall initiate certification 
procedures to implement a salary off-
set unless the employee files a request 
for a hearing on or before the 30th cal-
endar day following receipt of the No-
tice of Intent; 

(12) Any knowingly false or frivolous 
statement, representations, or evidence 
may subject the employee to: 

(i) Disciplinary procedures appro-
priate under 5 U.S.C. chapter 75, 5 CFR 
part 752, or any other applicable stat-
utes or regulations; 

(ii) Penalties under the False Claims 
Act, 31 U.S.C. 3729 through 3731, or 
under any other applicable statutory 
authority; or 

(iii) Criminal penalties under 18 
U.S.C. 286, 287, 1001, and 1002, or under 
any other applicable statutory author-
ity; 

(13) That the employee also has the 
right to request waiver of overpayment 
pursuant to 5 U.S.C. 5584 and may exer-
cise any other rights and remedies 
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being 
made; 

(14) Unless there are applicable con-
tractual or statutory provisions to the 
contrary, amounts paid on or deducted 
from debts that are later waived or 
found not to be owed to the Federal 
Government shall be promptly re-
funded to the employee; and 

(15) Proceedings with respect to the 
debt are governed by 5 U.S.C. 5514. 
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§ 1208.22 Review of FHFA records re-
lated to the debt. 

(a) Request for review. An employee 
who desires to inspect or copy FHFA 
records related to a debt owed by the 
employee to FHFA must send a letter 
to the individual designated in the No-
tice of Intent requesting access to the 
relevant records. The letter must be re-
ceived in the office of that individual 
within 15 calendar days after the em-
ployee’s receipt of the Notice of Intent. 

(b) Review location and time. In re-
sponse to a timely request submitted 
by the employee, the employee shall be 
notified of the location and time when 
the employee may inspect and copy 
records related to his or her debt that 
are not exempt from disclosure. If the 
employee is unable personally to in-
spect such records as the result of geo-
graphical or other constraints, FHFA 
shall arrange to send copies of such 
records to the employee. The debtor 
shall pay copying costs unless they are 
waived by FHFA. Copying costs shall 
be assessed pursuant to FHFA’s Free-
dom of Information Act Regulation, 12 
CFR part 1202. 

§ 1208.23 Opportunity for a hearing 
where FHFA is the creditor agency. 

(a) Request for a hearing.—(1) Time-pe-
riod for submission. An employee who 
requests a hearing on the existence or 
amount of the debt held by FHFA or on 
the salary-offset schedule proposed by 
FHFA, must send a written request to 
FHFA. The request for a hearing must 
be received by FHFA on or before the 
30th calendar day following receipt by 
the employee of the Notice of Intent. 

(2) Failure to submit timely. If the em-
ployee files a request for a hearing 
after the expiration of the 30th cal-
endar day, the employee shall not be 
entitled to a hearing. However, FHFA 
may accept the request if the employee 
can show that the delay was the result 
of circumstances beyond his or her con-
trol or that he or she failed to receive 
actual notice of the filing deadline. 

(3) Contents of request. The request for 
a hearing must be signed by the em-
ployee and must fully identify and ex-
plain with reasonable specificity all 
the facts, evidence, and witnesses, if 
any, that the employee believes sup-
port his or her position. The employee 

must also specify whether he or she re-
quests an oral hearing. If an oral hear-
ing is requested, the employee should 
explain why a hearing by examination 
of the documents without an oral hear-
ing would not resolve the matter. 

(4) Failure to request a hearing. The 
failure of an employee to request a 
hearing will be considered an admis-
sion by the employee that the debt ex-
ists in the amount specified in the No-
tice of Intent that was provided to the 
employee under § 1208.21(b). 

(b) Obtaining the services of a hearing 
official.—(1) Debtor is not an FHFA em-
ployee. When the debtor is not an FHFA 
employee and FHFA cannot provide a 
prompt and appropriate hearing before 
an administrative law judge or other 
hearing official, FHFA may request a 
hearing official from an agent of the 
paying agency, as designated in 5 CFR 
part 581, appendix A, or as otherwise 
designated by the paying agency. The 
paying agency must cooperate with 
FHFA to provide a hearing official, as 
required by the FCCS. 

(2) Debtor is an FHFA employee. When 
the debtor is an FHFA employee, 
FHFA may contact any agent of an-
other agency, as designated in 5 CFR 
part 581, appendix A, or as otherwise 
designated by the agency, to request a 
hearing official. 

(c) Procedure.—(1) Notice of hearing. 
After the employee requests a hearing, 
the hearing official shall notify the 
employee of the form of the hearing to 
be provided. If the hearing will be oral, 
the notice shall set forth the date, 
time, and location of the hearing, 
which must occur no more than 30 cal-
endar days after the request is re-
ceived, unless the employee requests 
that the hearing be delayed. If the 
hearing will be conducted by an exam-
ination of documents, the employee 
shall be notified within 30 calendar 
days that he or she should submit evi-
dence and arguments in writing to the 
hearing official within 30 calendar 
days. 

(2) Oral hearing.—(i) An employee 
who requests an oral hearing shall be 
provided an oral hearing if the hearing 
official determines that the matter 
cannot be resolved by an examination 
of the documents alone, as for example, 
when an issue of credibility or veracity 
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is involved. The oral hearing need not 
be an adversarial adjudication; and 
rules of evidence need not apply. Wit-
nesses who testify in an oral hearing 
shall do so under oath or affirmation. 

(ii) Oral hearings may take the form 
of, but are not limited to: 

(A) Informal conferences with the 
hearing official in which the employee 
and agency representative are given 
full opportunity to present evidence, 
witnesses, and argument; 

(B) Informal meetings in which the 
hearing examiner interviews the em-
ployee; or 

(C) Formal written submissions fol-
lowed by an opportunity for oral pres-
entation. 

(3) Hearing by examination of docu-
ments. If the hearing official deter-
mines that an oral hearing is not nec-
essary, he or she shall make the deter-
mination based upon an examination of 
the documents. 

(d) Record. The hearing official shall 
maintain a summary record of any 
hearing conducted under this section. 

(e) Decision.—(1) The hearing official 
shall issue a written opinion stating 
his or her decision, based upon all evi-
dence and information developed dur-
ing the hearing, as soon as practicable 
after the hearing, but not later than 60 
calendar days after the date on which 
the request was received by FHFA, un-
less the hearing was delayed at the re-
quest of the employee, in which case 
the 60-day decision period shall be ex-
tended by the number of days by which 
the hearing was postponed. 

(2) The decision of the hearing offi-
cial shall be final and is considered to 
be an official certification regarding 
the existence and the amount of the 
debt for purposes of executing salary 
offset under 5 U.S.C. 5514. If the hear-
ing official determines that a debt may 
not be collected by salary offset, but 
FHFA finds that the debt is still valid, 
FHFA may seek collection of the debt 
through other means in accordance 
with applicable law and regulations. 

(f) Content of decision. The written de-
cision shall include: 

(1) A summary of the facts con-
cerning the origin, nature, and amount 
of the debt; 

(2) The hearing official’s findings, 
analysis, and conclusions; and 

(3) The terms of any repayment 
schedules, if applicable. 

(g) Failure to appear. If, in the ab-
sence of good cause shown, such as ill-
ness, the employee or the representa-
tive of FHFA fails to appear, the hear-
ing official shall proceed with the hear-
ing as scheduled, and make his or her 
decision based upon the oral testimony 
presented and the documentation sub-
mitted by both parties. At the request 
of both parties, the hearing official 
may schedule a new hearing date. Both 
parties shall be given reasonable notice 
of the time and place of the new hear-
ing. 

§ 1208.24 Certification where FHFA is 
the creditor agency. 

(a) Issuance. FHFA shall issue a cer-
tification in all cases where the hear-
ing official determines that a debt ex-
ists or the employee admits the exist-
ence and amount of the debt, as for ex-
ample, by failing to request a hearing. 

(b) Contents. The certification must 
be in writing and state: 

(1) That the employee owes the debt; 
(2) The amount and basis of the debt; 
(3) The date the Federal Govern-

ment’s right to collect the debt first 
accrued; 

(4) The date the employee was noti-
fied of the debt, the action(s) taken 
pursuant to FHFA’s regulations, and 
the dates such actions were taken; 

(5) If the collection is to be made by 
lump-sum payment, the amount and 
date such payment will be collected; 

(6) If the collection is to be made in 
installments through salary offset, the 
amount or percentage of disposable pay 
to be collected in each installment and, 
if FHFA wishes, the desired com-
mencing date of the first installment, 
if a date other than the next officially 
established pay period; and 

(7) A statement that FHFA’s regula-
tion on salary offset has been approved 
by OPM pursuant to 5 CFR part 550, 
subpart K. 

§ 1208.25 Voluntary repayment agree-
ments as alternative to salary offset 
where FHFA is the creditor agency. 

(a) Proposed repayment schedule. In re-
sponse to a Notice of Intent, an em-
ployee may propose to repay the debt 
voluntarily in lieu of salary offset by 
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submitting a written proposed repay-
ment schedule to FHFA. Any proposal 
under this section must be received by 
FHFA within 30 calendar days after re-
ceipt of the Notice of Intent. 

(b) Notification of decision. In response 
to a timely proposal by the employee, 
FHFA shall notify the employee 
whether the employee’s proposed re-
payment schedule is acceptable. FHFA 
has the discretion to accept, reject, or 
propose to the employee a modification 
of the proposed repayment schedule. 

(1) If FHFA decides that the proposed 
repayment schedule is unacceptable, 
the employee shall have 30 calendar 
days from the date he or she received 
notice of the decision in which to file a 
request for a hearing. 

(2) If FHFA decides that the proposed 
repayment schedule is acceptable or 
the employee agrees to a modification 
proposed by FHFA, an agreement shall 
be put in writing and signed by both 
the employee and FHFA. 

§ 1208.26 Special review where FHFA 
is the creditor agency. 

(a) Request for review.—(1) An em-
ployee subject to salary offset or a vol-
untary repayment agreement may, at 
any time, request a special review by 
FHFA of the amount of the salary off-
set or voluntary repayment, based on 
materially changed circumstances, in-
cluding, but not limited to, cata-
strophic illness, divorce, death, or dis-
ability. 

(2) The request for special review 
must include an alternative proposed 
offset or payment schedule and a de-
tailed statement, with supporting doc-
uments, that shows why the current 
salary offset or payments result in ex-
treme financial hardship to the em-
ployee and his or her spouse and de-
pendents. The detailed statement must 
indicate: 

(i) Income from all sources; 
(ii) Assets; 
(iii) Liabilities; 
(iv) Number of dependents; 
(v) Expenses for food, housing, cloth-

ing, and transportation; 
(vi) Medical expenses; and 
(vii) Exceptional expenses, if any. 
(b) Evaluation of request. FHFA shall 

evaluate the statement and supporting 
documents and determine whether the 

original offset or repayment schedule 
imposes extreme financial hardship on 
the employee, for example, by pre-
venting the employee from meeting es-
sential subsistence expenses such as 
food, housing, clothing, transportation, 
and medical care. FHFA shall notify 
the employee in writing within 30 cal-
endar days of such determination, in-
cluding, if appropriate, a revised offset 
or payment schedule. If the special re-
view results in a revised offset or re-
payment schedule, FHFA shall provide 
a new certification to the paying agen-
cy. 

§ 1208.27 Notice of salary offset where 
FHFA is the paying agency. 

(a) Notice. Upon issuance of a proper 
certification by FHFA (for debts owed 
to FHFA) or upon receipt of a proper 
certification from another creditor 
agency, FHFA shall send the employee 
a written notice of salary offset. 

(b) Content of notice. Such written no-
tice of salary offset shall advise the 
employee of the: 

(1) Certification that has been issued 
by FHFA or received from another 
creditor agency; 

(2) Amount of the debt and of the de-
ductions to be made; and 

(3) Date and pay period when the sal-
ary offset will begin. 

(c) If FHFA is not the creditor agen-
cy, FHFA shall provide a copy of the 
notice of salary offset to the creditor 
agency and advise the creditor agency 
of the dollar amount to be offset and 
the pay period when the offset will 
begin. 

§ 1208.28 Procedures for salary offset 
where FHFA is the paying agency. 

(a) Generally. FHFA shall coordinate 
salary deductions under this section 
and shall determine the amount of an 
employee’s disposable pay and the 
amount of the salary offset subject to 
the requirements in this section. De-
ductions shall begin the pay period fol-
lowing the issuance of the certification 
by FHFA or the receipt by FHFA of the 
certification from another agency, or 
as soon thereafter as possible. 

(b) Upon issuance of a proper certifi-
cation by FHFA for debts owed to 
FHFA, or upon receipt of a proper cer-
tification from a creditor agency, 
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FHFA shall send the employee a writ-
ten notice of salary offset. Such notice 
shall advise the employee: 

(1) That certification has been issued 
by FHFA or received from another 
creditor agency; 

(2) Of the amount of the debt and of 
the deductions to be made; and pro-
vided for in the certification, and 

(3) Of the initiation of salary offset 
at the next officially established pay 
interval or as otherwise provided for in 
the certification. 

(c) Where appropriate, FHFA shall 
provide a copy of the notice to the 
creditor agency and advise such agency 
of the dollar amount to be offset and 
the pay period when the offset will 
begin. 

(d) Types of collection.—(1) Lump-sum 
payment. If the amount of the debt is 
equal to or less than 15 percent of the 
employee’s disposable pay, such debt 
ordinarily will be collected in one 
lump-sum payment. 

(2) Installment deductions. Installment 
deductions will be made over a period 
not greater than the anticipated period 
of employment. The size and frequency 
of installment deductions will bear a 
reasonable relation to the size of the 
debt and the employee’s ability to pay. 
However, the amount deducted for any 
pay period will not exceed 15 percent of 
the disposable pay from which the de-
duction is made unless the employee 
has agreed in writing to the deduction 
of a greater amount. The installment 
payment should normally be sufficient 
in size and frequency to liquidate the 
debt in no more than three years. In-
stallment payments of less than $50 
should be accepted only in the most 
unusual circumstances. 

(3) Lump-sum deductions from final 
check. In order to liquidate a debt, a 
lump-sum deduction exceeding 15 per-
cent of disposable pay may be made 
pursuant to 31 U.S.C. 3716 from any 
final salary payment due a former em-
ployee, whether the former employee 
was separated voluntarily or involun-
tarily. 

(4) Lump-sum deductions from other 
sources. Whenever an employee subject 
to salary offset is separated from 
FHFA, and the balance of the debt can-
not be liquidated by offset of the final 
salary check, FHFA may offset any 

later payments of any kind to the 
former employee to collect the balance 
of the debt pursuant to 31 U.S.C. 3716. 

(e) Multiple debts.—(1) Where two or 
more creditor agencies are seeking sal-
ary offset, or where two or more debts 
are owed to a single creditor agency, 
FHFA may, at its discretion, deter-
mine whether one or more debts should 
be offset simultaneously within the 15 
percent limitation. 

(2) In the event that a debt owed 
FHFA is certified while an employee is 
subject to salary offset to repay an-
other agency, FHFA may, at its discre-
tion, determine whether the debt to 
FHFA should be repaid before the debt 
to the other agency is repaid, repaid si-
multaneously with the other debt, or 
repaid after the debt to the other agen-
cy. 

(3) A levy pursuant to the Internal 
Revenue Code of 1986 shall take prece-
dence over other deductions under this 
section, as provided in 5 U.S.C. 5514(d). 

§ 1208.29 Coordinating salary offset 
with other agencies. 

(a) Responsibility of FHFA as the cred-
itor agency.—(1) FHFA shall be respon-
sible for: 

(i) Arranging for a hearing upon 
proper request by a Federal employee; 

(ii) Preparing the Notice of Intent 
consistent with the requirements of 
§ 1208.21; 

(iii) Obtaining hearing officials from 
other agencies pursuant to § 1208.23(b); 
and 

(iv) Ensuring that each certification 
of debt pursuant to § 1208.24(b) is sent 
to a paying agency. 

(2) Upon completion of the proce-
dures set forth in §§ 1208.24 through 
1208.26, FHFA shall submit to the em-
ployee’s paying agency, if applicable, a 
certified debt claim and an installment 
agreement or other instruction on the 
payment schedule. 

(i) If the employee is in the process of 
separating from the Federal Govern-
ment, FHFA shall submit its debt 
claim to the employee’s paying agency 
for collection by lump-sum deduction 
from the employee’s final check. The 
paying agency shall certify the total 
amount of its collection and furnish a 
copy of the certification to FHFA and 
to the employee. 
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(ii) If the employee is already sepa-
rated and all payments due from his or 
her former paying agency have been 
paid, FHFA may, unless otherwise pro-
hibited, request that money due and 
payable to the employee from the Fed-
eral Government, including payments 
from the Civil Service Retirement and 
Disability Fund (5 CFR 831.1801) or 
other similar funds, be administra-
tively offset to collect the debt. 

(iii) When an employee transfers to 
another paying agency, FHFA shall not 
repeat the procedures described in 
§§ 1208.24 through 1208.26. Upon receiv-
ing notice of the employee’s transfer, 
FHFA shall review the debt to ensure 
that collection is resumed by the new 
paying agency. 

(b) Responsibility of FHFA as the pay-
ing agency.—(1) Complete claim. When 
FHFA receives a certified claim from a 
creditor agency, the employee shall be 
given written notice of the certifi-
cation, the date salary offset will 
begin, and the amount of the periodic 
deductions. Deductions shall be sched-
uled to begin at the next officially es-
tablished pay interval or as otherwise 
provided for in the certification. 

(2) Incomplete claim. When FHFA re-
ceives an incomplete certification of 
debt from a creditor agency, FHFA 
shall return the claim with notice that 
procedures under 5 U.S.C. 5514 and 5 
CFR 550.1104 must be followed, and that 
a properly certified claim must be re-
ceived before FHFA will take action to 
collect the debt from the employee’s 
current pay account. 

(3) Review. FHFA is not authorized to 
review the merits of the creditor agen-
cy’s determination with respect to the 
amount or validity of the debt certified 
by the creditor agency. 

(4) Employees who transfer from one 
paying agency to another agency. If, 
after the creditor agency has sub-
mitted the debt claim to FHFA, the 
employee transfers to another agency 
before the debt is collected in full, 
FHFA must certify the total amount 
collected on the debt as required by 5 
CFR 550.1109. One copy of the certifi-
cation shall be furnished to the em-
ployee and one copy shall be sent to 
the creditor agency along with notice 
of the employee’s transfer. If FHFA is 
aware that the employee is entitled to 

payments from the Civil Service Re-
tirement and Disability Fund or other 
similar payments, it must provide 
written notification to the agency re-
sponsible for making such payments 
that the debtor owes a debt (including 
the amount) and that the requirements 
set forth herein and in 5 CFR part 550, 
subpart K, have been met. FHFA must 
submit a properly certified claim to 
the new payment agency before a col-
lection can be made. 

§ 1208.30 Interest, penalties, and ad-
ministrative costs. 

Where FHFA is the creditor agency, 
FHFA shall assess interest, penalties, 
and administrative costs pursuant to 31 
U.S.C. 3717 and the FCCS, 31 CFR chap-
ter IX. 

§ 1208.31 Refunds. 

(a) Where FHFA is the creditor agen-
cy, FHFA shall promptly refund any 
amount deducted under the authority 
of 5 U.S.C. 5514 when: 

(1) FHFA receives notice that the 
debt has been waived or otherwise 
found not to be owing to the Federal 
Government; or 

(2) An administrative or judicial 
order directs FHFA to make a refund. 

(b) Unless required by law or con-
tract, refunds under this section shall 
not bear interest. 

§ 1208.32 Request from a creditor 
agency for the services of a hearing 
official. 

(a) FHFA may provide qualified per-
sonnel to serve as hearing officials 
upon request of a creditor agency 
when: 

(1) The debtor is employed by FHFA 
and the creditor agency cannot provide 
a prompt and appropriate hearing be-
fore a hearing official furnished pursu-
ant to another lawful arrangement; or 

(2) The debtor is employed by the 
creditor agency and that agency can-
not arrange for a hearing official. 

(b) Services provided by FHFA to 
creditor agencies under this section 
shall be provided on a fully reimburs-
able basis pursuant to 31 U.S.C. 1535, or 
other applicable authority. 
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§ 1208.33 Non-waiver of rights by pay-
ments. 

A debtor’s payment, whether vol-
untary or involuntary, of all or any 
portion of a debt being collected pursu-
ant to this subpart B shall not be con-
strued as a waiver of any rights that 
the debtor may have under any stat-
ute, regulation, or contract, except as 
otherwise provided by law or contract. 

Subpart C—Administrative Offset 

§ 1208.40 Authority and scope. 
(a) The provisions of this subpart C 

apply to the collection of debts owed to 
the Federal Government arising from 
transactions with FHFA. Administra-
tive offset is authorized under the Debt 
Collection Improvement Act of 1996 
(DCIA). This subpart C is consistent 
with the Federal Claims Collection 
Standards (FCCS) on administrative 
offset issued by the Department of Jus-
tice. 

(b) FHFA may collect a debt owed to 
the Federal Government from a person, 
organization, or other entity by admin-
istrative offset, pursuant to 31 U.S.C. 
3716, where: 

(1) The debt is certain in amount; 
(2) Administrative offset is feasible, 

desirable, and not otherwise prohib-
ited; 

(3) The applicable statute of limita-
tions has not expired; and 

(4) Administrative offset is in the 
best interest of the Federal Govern-
ment. 

§ 1208.41 Collection. 
(a) FHFA may collect a claim from a 

person, organization, or other entity 
by administrative offset of monies pay-
able by the Federal Government only 
after: 

(1) Providing the debtor with due 
process required under this part; and 

(2) Providing the paying agency with 
written certification that the debtor 
owes the debt in the amount stated and 
that FHFA, as creditor agency, has 
complied with this part. 

(b) Prior to initiating collection by 
administrative offset, FHFA should de-
termine that the proposed offset is 
within the scope of this remedy, as set 
forth in 31 CFR 901.3(a). Administrative 

offset under 31 U.S.C. 3716 may not be 
used to collect debts more than 10 
years after the Federal Government’s 
right to collect the debt first accrued, 
except as otherwise provided by law. In 
addition, administrative offset may not 
be used when a statute explicitly pro-
hibits its use to collect the claim or 
type of claim involved. 

(c) Unless otherwise provided, debts 
or payments not subject to administra-
tive offset under 31 U.S.C. 3716 may be 
collected by administrative offset 
under common law, or any other appli-
cable statutory authority. 

§ 1208.42 Administrative offset prior to 
completion of procedures. 

FHFA shall not be required to follow 
the procedures described in § 1208.43 
where: 

(a) Prior to the completion of the 
procedures described in § 1208.43, FHFA 
may effect administrative offset if fail-
ure to offset would substantially preju-
dice its ability to collect the debt, and 
if the time before the payment is to be 
made does not reasonably permit com-
pletion of the procedures described in 
§ 1208.43. Such prior administrative off-
set shall be followed promptly by the 
completion of the procedures described 
in § 1208.43. Amounts recovered by ad-
ministrative offset but later found not 
to be owed to FHFA shall be promptly 
refunded. This section applies only to 
administrative offset pursuant to 31 
CFR 901.3(c), and does not apply when 
debts are referred to the Department of 
the Treasury for mandatory central-
ized administrative offset under 31 CFR 
901.3(b)(1). 

(b) The administrative offset is in the 
nature of a recoupment (i.e., FHFA 
may offset a payment due to the debtor 
when both the payment due to the 
debtor and the debt owed to FHFA 
arose from the same transaction); or 

(c) In the case of non-centralized ad-
ministrative offsets, FHFA first learns 
of the existence of a debt due when 
there would be insufficient time to af-
ford the debtor due process under these 
procedures before the paying agency 
makes payment to the debtor; in such 
cases, the Director shall give the debt-
or notice and an opportunity for review 
as soon as practical and shall refund 
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any money ultimately found not to be 
due to the Federal Government. 

§ 1208.43 Procedures. 

Unless the procedures described in 
§ 1208.42 are used, prior to collecting 
any debt by administrative offset or re-
ferring such claim to another agency 
for collection through administrative 
offset, FHFA shall provide the debtor 
with the following: 

(a) Written notification of the nature 
and amount of the debt, the intention 
of FHFA to collect the debt through 
administrative offset, and a statement 
of the rights of the debtor under this 
section; 

(b) An opportunity to inspect and 
copy the records of FHFA related to 
the debt that are not exempt from dis-
closure; 

(c) An opportunity for review within 
FHFA of the determination of indebt-
edness. Any request for review by the 
debtor shall be in writing and shall be 
submitted to FHFA within 30 calendar 
days of the date of the notice of the off-
set. FHFA may waive the time limits 
for requesting review for good cause 
shown by the debtor. FHFA shall pro-
vide the debtor with a reasonable op-
portunity for an oral hearing when: 

(1) An applicable statute authorizes 
or requires FHFA to consider waiver of 
the indebtedness involved, the debtor 
requests waiver of the indebtedness, 
and the waiver determination turns on 
an issue of credibility or veracity; or 

(2) The debtor requests reconsider-
ation of the debt and FHFA determines 
that the question of the indebtedness 
cannot be resolved by review of the 
documentary evidence, as for example, 
when the validity of the debt turns on 
an issue of credibility or veracity. Un-
less otherwise required by law, an oral 
hearing under this subpart C is not re-
quired to be a formal evidentiary hear-
ing, although FHFA shall document all 
significant matters discussed at the 
hearing. In those cases where an oral 
hearing is not required by this subpart 
C, FHFA shall make its determination 
on the request for waiver or reconsider-
ation based upon a review of the writ-
ten record; and 

(d) An opportunity to enter into a 
written agreement for the voluntary 

repayment of the amount of the claim 
at the discretion of FHFA. 

§ 1208.44 Interest, penalties, and ad-
ministrative costs. 

FHFA shall assess interest, penalties, 
and administrative costs on debts owed 
to the Federal Government, in accord-
ance with 31 U.S.C. 3717 and the FCCS. 
FHFA may also assess interest and re-
lated charges on debts that are not 
subject to 31 U.S.C. 3717 and the FCCS 
to the extent authorized under the 
common law or other applicable statu-
tory authority. 

§ 1208.45 Refunds. 
FHFA shall refund promptly those 

amounts recovered by administrative 
offset but later found not to be owed to 
the Federal Government. Unless re-
quired by law or contract, such refunds 
shall not bear interest. 

§ 1208.46 No requirement for duplicate 
notice. 

Where FHFA has previously given a 
debtor any of the required notice and 
review opportunities with respect to a 
particular debt, FHFA is not required 
to duplicate such notice and review op-
portunities prior to initiating adminis-
trative offset. 

§ 1208.47 Requests for administrative 
offset to other Federal agencies. 

(a) FHFA may request that a debt 
owed to FHFA be collected by adminis-
trative offset against funds due and 
payable to a debtor by another agency. 

(b) In requesting administrative off-
set, FHFA, as creditor, shall certify in 
writing to the agency holding funds of 
the debtor: 

(1) That the debtor owes the debt; 
(2) The amount and basis of the debt; 

and 
(3) That FHFA has complied with the 

requirements of its own administrative 
offset regulations and the applicable 
provisions of the FCCS with respect to 
providing the debtor with due process, 
unless otherwise provided. 

§ 1208.48 Requests for administrative 
offset from other Federal agencies. 

(a) Any agency may request that 
funds due and payable to a debtor by 
FHFA be administratively offset in 
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order to collect a debt owed to such 
agency by the debtor. 

(b) FHFA shall initiate the requested 
administrative offset only upon: 

(1) Receipt of written certification 
from the creditor agency that: 

(i) The debtor owes the debt, includ-
ing the amount and basis of the debt; 

(ii) The agency has prescribed regula-
tions for the exercise of administrative 
offset; and 

(iii) The agency has complied with 
its own administrative offset regula-
tions and with the applicable provi-
sions of the FCCS, including providing 
any required hearing or review. 

(2) A determination by FHFA that 
collection by administrative offset 
against funds payable by FHFA would 
be in the best interest of the Federal 
Government as determined by the facts 
and circumstances of the particular 
case and that such administrative off-
set would not otherwise be contrary to 
law. 

§ 1208.49 Administrative offset against 
amounts payable from Civil Service 
Retirement and Disability Fund. 

(a) Request for administrative offset. 
Unless otherwise prohibited by law, 
FHFA may request that monies that 
are due and payable to a debtor from 
the Civil Service Retirement and Dis-
ability Fund (Fund) be offset adminis-
tratively in reasonable amounts in 
order to collect in one full payment or 
in a minimal number of payments debt 
owed to FHFA by the debtor. Such re-
quests shall be made to the appropriate 
officials of OPM in accordance with 
such regulations as may be prescribed 
by FHFA or OPM. 

(b) Contents of certification. When 
making a request for administrative 
offset under paragraph (a) of this sec-
tion, FHFA shall provide OPM with a 
written certification that: 

(1) The debtor owes FHFA a debt, in-
cluding the amount of the debt; 

(2) FHFA has complied with the ap-
plicable statutes, regulations, and pro-
cedures of OPM; and 

(3) FHFA has complied with the re-
quirements of the FCCS, including any 
required hearing or review. 

(c) If FHFA decides to request admin-
istrative offset under paragraph (a) of 
this section, it shall make the request 

as soon as practicable after completion 
of the applicable procedures. This will 
satisfy any requirement that adminis-
trative offset be initiated prior to the 
expiration of the applicable statute of 
limitations. At such time as the debtor 
makes a claim for payments from the 
Fund, if at least one year has elapsed 
since the administrative offset request 
was originally made, the debtor shall 
be permitted to offer a satisfactory re-
payment plan in lieu of administrative 
offset if he or she establishes that 
changed financial circumstances would 
render the administrative offset un-
just. 

(d) If FHFA collects part or all of the 
debt by other means before deductions 
are made or completed pursuant to 
paragraph (a) of this section, FHFA 
shall act promptly to modify or termi-
nate its request for administrative off-
set under paragraph (a) of this section. 

Subpart D—Tax Refund Offset 

§ 1208.50 Authority and scope. 

The provisions of 26 U.S.C. 6402(d) 
and 31 U.S.C. 3720A authorize the Sec-
retary of the Treasury to offset a delin-
quent debt owed the Federal Govern-
ment from the tax refund due a tax-
payer when other collection efforts 
have failed to recover the amount due. 
In addition, FHFA is authorized to col-
lect debts by means of administrative 
offset under 31 U.S.C. 3716 and, as part 
of the debt collection process, to notify 
the United States Department of 
Treasury’s Financial Management 
Service of the amount of such debt for 
collection by tax refund offset. 

§ 1208.51 Definitions. 

The following terms apply to this 
subpart D— 

Debt or claim means an amount of 
money, funds or property which has 
been determined by FHFA to be due to 
the Federal Government from any per-
son, organization, or entity, except an-
other Federal agency. 

(1) A debt becomes eligible for tax re-
fund offset procedures if: 

(i) It cannot currently be collected 
pursuant to the salary offset proce-
dures of 5 U.S.C. 5514(a)(1); 
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(ii) The debt is ineligible for adminis-
trative offset or cannot be collected 
currently by administrative offset; and 

(iii) The requirements of this section 
are otherwise satisfied. 

(2) All judgment debts are past due 
for purposes of this subpart D. Judg-
ment debts remain past due until paid 
in full. 

Debtor means a person who owes a 
debt or a claim. The term ‘‘person’’ in-
cludes any individual, organization or 
entity, except another Federal agency. 

Dispute means a written statement 
supported by documentation or other 
evidence that all or part of an alleged 
debt is not past due or legally enforce-
able, that the amount is not the 
amount currently owed, that the out-
standing debt has been satisfied, or in 
the case of a debt reduced to judgment, 
that the judgment has been satisfied or 
stayed. 

Notice means the information sent to 
the debtor pursuant to § 1208.53. The 
date of the notice is that date shown 
on the notice letter as its date of 
issuance. 

Tax refund offset means withholding 
or reducing a tax refund payment by an 
amount necessary to satisfy a debt 
owed by the payee(s) of a tax refund 
payment. 

Tax refund payment means any over-
payment of Federal taxes to be re-
funded to the person making the over-
payment after the Internal Revenue 
Service (IRS) makes the appropriate 
credits. 

§ 1208.52 Procedures. 
(a) Referral to the Department of the 

Treasury.—(1) FHFA may refer any past 
due, legally enforceable nonjudgment 
debt of an individual, organization, or 
entity to the Department of the Treas-
ury for tax refund offset if FHFA’s or 
the referring agency’s rights of action 
accrued more than three months but 
less than 10 years before the offset is 
made. 

(2) Debts reduced to judgment may be 
referred at any time. 

(3) Debts in amounts lower than $25 
are not subject to referral. 

(4) In the event that more than one 
debt is owed, the tax refund offset pro-
cedures shall be applied in the order in 
which the debts became past due. 

(5) FHFA shall notify the Depart-
ment of the Treasury of any change in 
the amount due promptly after receipt 
of payment or notice of other reduc-
tions. 

(b) Notice. FHFA shall provide the 
debtor with written notice of its intent 
to offset before initiating the offset. 
Notice shall be mailed to the debtor at 
the current address of the debtor, as 
determined from information obtained 
from the Internal Revenue Service pur-
suant to 26 U.S.C. 6103(m)(2), (4), (5) or 
maintained by FHFA. The notice sent 
to the debtor shall state the amount of 
the debt and inform the debtor that: 

(1) The debt is past due; 
(2) FHFA intends to refer the debt to 

the Department of the Treasury for off-
set from tax refunds that may be due 
to the taxpayer; 

(3) FHFA intends to provide informa-
tion concerning the delinquent debt ex-
ceeding $100 to a consumer reporting 
bureau unless such debt has already 
been disclosed; and 

(4) Before the debt is reported to a 
consumer reporting agency, if applica-
ble, and referred to the Department of 
the Treasury for offset from tax re-
funds, the debtor has 65 calendar days 
from the date of notice to request a re-
view under paragraph (d) of this sec-
tion. 

(c) Report to consumer reporting agen-
cy. If the debtor neither pays the 
amount due nor presents evidence that 
the amount is not past due or is satis-
fied or stayed, FHFA will report the 
debt to a consumer reporting agency at 
the end of the notice period, if applica-
ble, and refer the debt to the Depart-
ment of the Treasury for offset from 
the taxpayer’s Federal tax refund. 
FHFA shall certify to the Department 
of the Treasury that reasonable efforts 
have been made by FHFA to obtain 
payment of such debt. 

(d) Request for review. A debtor may 
request a review by FHFA if he or she 
believes that all or part of the debt is 
not past due or is not legally enforce-
able, or in the case of a judgment debt, 
that the debt has been stayed or the 
amount satisfied, as follows: 

(1) The debtor must send a written 
request for review to FHFA at the ad-
dress provided in the notice. 
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(2) The request must state the 
amount disputed and reasons why the 
debtor believes that the debt is not 
past due, is not legally enforceable, has 
been satisfied, or if a judgment debt, 
has been satisfied or stayed. 

(3) The request must include any doc-
uments that the debtor wishes to be 
considered or state that additional in-
formation will be submitted within the 
time permitted. 

(4) If the debtor wishes to inspect 
records establishing the nature and 
amount of the debt, the debtor must 
make a written request to FHFA for an 
opportunity for such an inspection. 
The office holding the relevant records 
not exempt from disclosure shall make 
them available for inspection during 
normal business hours within one week 
from the date of receipt of the request. 

(5) The request for review and any ad-
ditional information submitted pursu-
ant to the request must be received by 
FHFA at the address stated in the no-
tice within 65 calendar days of the date 
of issuance of the notice. 

(6) In reaching its decision, FHFA 
shall review the dispute and shall con-
sider its records and any documenta-
tion and arguments submitted by the 
debtor. FHFA shall send a written no-
tice of its decision to the debtor. There 
is no administrative appeal of this de-
cision. 

(7) If the evidence presented by the 
debtor is considered by a non-FHFA 
agent or other entities or persons act-
ing on behalf of FHFA, the debtor shall 
be accorded at least 30 calendar days 
from the date the agent or other entity 
or person determines that all or part of 
the debt is past due and legally en-
forceable to request review by FHFA of 
any unresolved dispute. 

(8) Any debt that previously has been 
reviewed pursuant to this section or 
any other section of this part, or that 
has been reduced to a judgment, may 
not be disputed except on the grounds 
of payments made or events occurring 
subsequent to the previous review or 
judgment. 

(9) To the extent that a debt owed 
has not been established by judicial or 
administrative order, a debtor may dis-
pute the existence or amount of the 
debt or the terms of repayment. With 
respect to debts established by a judi-

cial or administrative order, FHFA re-
view will be limited to issues con-
cerning the payment or other discharge 
of the debt. 

§ 1208.53 No requirement for duplicate 
notice. 

Where FHFA has previously given a 
debtor any of the required notice and 
review opportunities with respect to a 
particular debt, FHFA is not required 
to duplicate such notice and review op-
portunities prior to initiating tax re-
fund offset. 

§ 1208.54–1208.59 [Reserved] 

Subpart E—Administrative Wage 
Garnishment 

§ 1208.60 Scope and purpose. 

These administrative wage garnish-
ment procedures are issued in compli-
ance with 31 U.S.C. 3720D and 31 CFR 
285.11(f). This subpart E provides proce-
dures for FHFA to collect money from 
a debtor’s disposable pay by means of 
administrative wage garnishment. The 
receipt of payments pursuant to this 
subpart E does not preclude FHFA 
from pursuing other debt collection 
remedies, including the offset of Fed-
eral payments. FHFA may pursue such 
debt collection remedies separately or 
in conjunction with administrative 
wage garnishment. This subpart E does 
not apply to the collection of delin-
quent debts from the wages of Federal 
employees from their Federal employ-
ment. Federal pay is subject to the 
Federal salary offset procedures set 
forth in 5 U.S.C. 5514 and other applica-
ble laws. 

§ 1208.61 Notice. 

At least 30 days before the initiation 
of garnishment proceedings, FHFA will 
send, by first class mail to the debtor’s 
last known address, a written notice 
informing the debtor of: 

(a) The nature and amount of the 
debt; 

(b) FHFA’s intention to initiate pro-
ceedings to collect the debt through de-
ductions from the debtor’s pay until 
the debt and all accumulated interest 
penalties and administrative costs are 
paid in full; 
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(c) An explanation of the debtor’s 
rights as set forth in § 1208.62(c); and 

(d) The time frame within which the 
debtor may exercise these rights. 
FHFA shall retain a stamped copy of 
the notice indicating the date the no-
tice was mailed. 

§ 1208.62 Debtor’s rights. 
FHFA shall afford the debtor the op-

portunity: 
(a) To inspect and copy records re-

lated to the debt; 
(b) To enter into a written repay-

ment agreement with FHFA, under 
terms agreeable to FHFA; and 

(c) To the extent that a debt owed 
has not been established by judicial or 
administrative order, to request a 
hearing concerning the existence or 
amount of the debt or the terms of the 
repayment schedule. With respect to 
debts established by a judicial or ad-
ministrative order, a debtor may re-
quest a hearing concerning the pay-
ment or other discharge of the debt. 
The debtor is not entitled to a hearing 
concerning the terms of the proposed 
repayment schedule if these terms have 
been established by written agreement. 

§ 1208.63 Form of hearing. 
(a) If the debtor submits a timely 

written request for a hearing as pro-
vided in § 1208.62(c), FHFA will afford 
the debtor a hearing, which at FHFA’s 
option may be oral or written. FHFA 
will provide the debtor with a reason-
able opportunity for an oral hearing 
when FHFA determines that the issues 
in dispute cannot be resolved by review 
of the documentary evidence, for exam-
ple, when the validity of the claim 
turns on the issue of credibility or ve-
racity. 

(b) If FHFA determines that an oral 
hearing is appropriate, the time and lo-
cation of the hearing shall be estab-
lished by FHFA. An oral hearing may, 
at the debtor’s option, be conducted ei-
ther in person or by telephone con-
ference. All travel expenses incurred by 
the debtor in connection with an in- 
person hearing will be borne by the 
debtor. All telephonic charges incurred 
during the hearing will be the responsi-
bility of the agency. 

(c) In cases when it is determined 
that an oral hearing is not required by 

this section, FHFA will accord the 
debtor a ‘‘paper hearing,’’ that is, 
FHFA will decide the issues in dispute 
based upon a review of the written 
record. 

§ 1208.64 Effect of timely request. 

If FHFA receives a debtor’s written 
request for a hearing within 15 business 
days of the date FHFA mailed its no-
tice of intent to seek garnishment, 
FHFA shall not issue a withholding 
order until the debtor has been pro-
vided the requested hearing, and a deci-
sion in accordance with § 1208.68 and 
§ 1208.69 has been rendered. 

§ 1208.65 Failure to timely request a 
hearing. 

If FHFA receives a debtor’s written 
request for a hearing after 15 business 
days of the date FHFA mailed its no-
tice of intent to seek garnishment, 
FHFA shall provide a hearing to the 
debtor. However, FHFA will not delay 
issuance of a withholding order unless 
it determines that the untimely filing 
of the request was caused by factors 
over which the debtor had no control, 
or FHFA receives information that 
FHFA believes justifies a delay or can-
cellation of the withholding order. 

§ 1208.66 Hearing official. 

A hearing official may be any quali-
fied individual, as determined by 
FHFA, including an administrative law 
judge. 

§ 1208.67 Procedure. 

After the debtor requests a hearing, 
the hearing official shall notify the 
debtor of: 

(a) The date and time of a telephonic 
hearing; 

(b) The date, time, and location of an 
in-person oral hearing; or 

(c) The deadline for the submission of 
evidence for a written hearing. 

§ 1208.68 Format of hearing. 
FHFA will have the burden of proof 

to establish the existence or amount of 
the debt. Thereafter, if the debtor dis-
putes the existence or amount of the 
debt, the debtor must prove by a pre-
ponderance of the evidence that no 
debt exists, or that the amount of the 
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debt is incorrect. In addition, the debt-
or may present evidence that the terms 
of the repayment schedule are unlaw-
ful, would cause a financial hardship to 
the debtor, or that collection of the 
debt may not be pursued due to oper-
ation of law. The hearing official shall 
maintain a record of any hearing held 
under this section. Hearings are not re-
quired to be formal, and evidence may 
be offered without regard to formal 
rules of evidence. Witnesses who testify 
in oral hearings shall do so under oath 
or affirmation. 

§ 1208.69 Date of decision. 

The hearing official shall issue a 
written opinion stating his or her deci-
sion as soon as practicable, but not 
later than 60 days after the date on 
which the request for such hearing was 
received by FHFA. If FHFA is unable 
to provide the debtor with a hearing 
and decision within 60 days after the 
receipt of the request for such hearing: 

(a) FHFA may not issue a with-
holding order until the hearing is held 
and a decision rendered; or 

(b) If FHFA had previously issued a 
withholding order to the debtor’s em-
ployer, the withholding order will be 
suspended beginning on the 61st day 
after the date FHFA received the hear-
ing request and continuing until a 
hearing is held and a decision is ren-
dered. 

§ 1208.70 Content of decision. 

The written decision shall include: 
(a) A summary of the facts presented; 
(b) The hearing official’s findings, 

analysis and conclusions; and 
(c) The terms of any repayment 

schedule, if applicable. 

§ 1208.71 Finality of agency action. 

A decision by a hearing official shall 
become the final decision of FHFA for 
the purpose of judicial review under 
the Administrative Procedure Act. 

§ 1208.72 Failure to appear. 

In the absence of good cause shown, a 
debtor who fails to appear at a sched-
uled hearing will be deemed as not hav-
ing timely filed a request for a hearing. 

§ 1208.73 Wage garnishment order. 
(a) Unless FHFA receives informa-

tion that it believes justifies a delay or 
cancellation of the withholding order, 
FHFA will send by first class mail a 
withholding order to the debtor’s em-
ployer within 30 calendar days after 
the debtor fails to make a timely re-
quest for a hearing (i.e., within 15 busi-
ness days after the mailing of the no-
tice of FHFA’s intent to seek garnish-
ment) or, if a timely request for a hear-
ing is made by the debtor, within 30 
calendar days after a decision to issue 
a withholding order becomes final. 

(b) The withholding order sent to the 
employer will be in the form prescribed 
by the Secretary of the Treasury, on 
FHFA’s letterhead, and signed by the 
head of the agency or delegate. The 
order will contain all information nec-
essary for the employer to comply with 
the withholding order, including the 
debtor’s name, address, and social secu-
rity number, as well as instructions for 
withholding and information as to 
where payments should be sent. 

(c) FHFA will keep a stamped copy of 
the order indicating the date it was 
mailed. 

§ 1208.74 Certification by employer. 
Along with the withholding order, 

FHFA will send to the employer a cer-
tification in a form prescribed by the 
Secretary of the Treasury. The em-
ployer shall complete and return the 
certification to FHFA within the time 
frame prescribed in the instructions to 
the form. The certification will address 
matters such as information about the 
debtor’s employment status and dispos-
able pay available for withholding. 

§ 1208.75 Amounts withheld. 
(a) Upon receipt of the garnishment 

order issued under this section, the em-
ployer shall deduct from all disposable 
pay paid to the debtor during each pay 
period the amount of garnishment de-
scribed in paragraphs (b) through (d) of 
this section. 

(b) Subject to the provisions of para-
graphs (c) and (d) of this section, the 
amount of garnishment shall be the 
lesser of: 

(1) The amount indicated on the gar-
nishment order up to 15 percent of the 
debtor’s disposable pay; or 
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(2) The amount set forth in 15 U.S.C. 
1673(a)(2). The amount set forth at 15 
U.S.C. 1673(a)(2) is the amount by 
which the debtor’s disposable pay ex-
ceeds an amount equivalent to thirty 
times the minimum wage. 

(c) When a debtor’s pay is subject to 
withholding orders with priority, the 
following shall apply: 

(1) Unless otherwise provided by Fed-
eral law, withholding orders issued 
under this section shall be paid in the 
amounts set forth under paragraph (b) 
of this section and shall have priority 
over other withholding orders which 
are served later in time. However, 
withholding orders for family support 
shall have priority over withholding 
orders issued under this section. 

(2) If amounts are being withheld 
from a debtor’s pay pursuant to a with-
holding order served on an employer 
before a withholding order issued pur-
suant to this section, or if a with-
holding order for family support is 
served on an employer at any time, the 
amounts withheld pursuant to the 
withholding order issued under this 
section shall be the lesser of: 

(i) The amount calculated under 
paragraph (b) of this section; or 

(ii) An amount equal to 25 percent of 
the debtor’s disposable pay less the 
amount(s) withheld under the with-
holding order(s) with priority. 

(3) If a debtor owes more than one 
debt to FHFA, FHFA may issue mul-
tiple withholding orders. The total 
amount garnished from the debtor’s 
pay for such orders will not exceed the 
amount set forth in paragraph (b) of 
this section. 

(d) An amount greater than that set 
forth in paragraphs (b) and (c) of this 
section may be withheld upon the writ-
ten consent of the debtor. 

(e) The employer shall promptly pay 
to FHFA all amounts withheld in ac-
cordance with the withholding order 
issued pursuant to this section. 

(f) An employer shall not be required 
to vary its normal pay and disburse-
ment cycles in order to comply with 
the withholding order. 

(g) Any assignment or allotment by 
the employee of the employee’s earn-
ings shall be void to the extent it inter-
feres with or prohibits execution of the 
withholding order under this section, 

except for any assignment or allotment 
made pursuant to a family support 
judgment or order. 

(h) The employer shall withhold the 
appropriate amount from the debtor’s 
wages for each pay period until the em-
ployer receives notification from 
FHFA to discontinue wage with-
holding. The garnishment order shall 
indicate a reasonable period of time 
within which the employer is required 
to commence wage withholding. 

§ 1208.76 Exclusions from garnish-
ment. 

FHFA will not garnish the wages of a 
debtor it knows has been involuntarily 
separated from employment until the 
debtor has been re-employed continu-
ously for at least 12 months. The debt-
or has the burden of informing FHFA 
of the circumstances surrounding an 
involuntary separation from employ-
ment. 

§ 1208.77 Financial hardship. 

(a) A debtor whose wages are subject 
to a wage withholding order under this 
section, may, at any time, request a re-
view by FHFA of the amount gar-
nished, based on materially changed 
circumstances such as disability, di-
vorce, or catastrophic illness which re-
sult in financial hardship. 

(b) A debtor requesting a review 
under this section shall submit the 
basis for claiming that the current 
amount of garnishment results in a fi-
nancial hardship to the debtor, along 
with supporting documentation. 

(c) If a financial hardship is found, 
FHFA will downwardly adjust, by an 
amount and for a period of time agree-
able to FHFA, the amount garnished to 
reflect the debtor’s financial condition. 
FHFA will notify the employer of any 
adjustments to the amounts to be 
withheld. 

§ 1208.78 Ending garnishment. 

(a) Once FHFA has fully recovered 
the amounts owed by the debtor, in-
cluding interest, penalties, and admin-
istrative costs consistent with the Fed-
eral Claims Collection Standards, 
FHFA will send the debtor’s employer 
notification to discontinue wage with-
holding. 
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(b) At least annually, FHFA will re-
view its debtors’ accounts to ensure 
that garnishment has been terminated 
for accounts that have been paid in 
full. 

§ 1208.79 Prohibited actions by em-
ployer. 

The Debt Collection Improvement 
Act of 1996 prohibits an employer from 
discharging, refusing to employ, or 
taking disciplinary action against the 
debtor due to the issuance of a with-
holding order under this subpart E. 

§ 1208.80 Refunds. 

(a) If a hearing official determines 
that a debt is not legally due and 
owing to the United States, FHFA 
shall promptly refund any amount col-
lected by means of administrative 
wage garnishment. 

(b) Unless required by Federal law or 
contract, refunds under this section 
shall not bear interest. 

§ 1208.81 Right of action. 

FHFA may sue any employer for any 
amount that the employer fails to 
withhold from wages owed and payable 
to its employee in accordance with this 
subpart E. However, a suit will not be 
filed before the termination of the col-
lection action involving a particular 
debtor, unless earlier filing is nec-
essary to avoid expiration of any appli-
cable statute of limitations. For pur-
poses of this subpart E, ‘‘termination 
of the collection action’’ occurs when 
the agency has terminated collection 
action in accordance with the FCCS or 
other applicable standards. In any 
event, termination of the collection ac-
tion will have been deemed to occur if 
FHFA has not received any payments 
to satisfy the debt from the particular 
debtor whose wages were subject to 
garnishment, in whole or in part, for a 
period of one (1) year. 

PART 1209—RULES OF PRACTICE 
AND PROCEDURE 

Subpart A—Scope and Authority 

Sec. 
1209.1 Scope. 
1209.2 Rules of construction. 

1209.3 Definitions. 

Subpart B—Enforcement Proceedings 
Under Sections 1371 Through 1379D of 
the Safety and Soundness Act 

1209.4 Scope and authority. 
1209.5 Cease and desist proceedings. 
1209.6 Temporary cease and desist orders. 
1209.7 Civil money penalties. 
1209.8 Removal and prohibition proceedings. 
1209.9 Supervisory actions not affected. 

Subpart C—Rules of Practice and 
Procedure 

1209.10 Authority of the Director. 
1209.11 Authority of the Presiding Officer. 
1209.12 Public hearings; closed hearings. 
1209.13 Good faith certification. 
1209.14 Ex parte communications. 
1209.15 Filing of papers. 
1209.16 Service of papers. 
1209.17 Time computations. 
1209.18 Change of time limits. 
1209.19 Witness fees and expenses. 
1209.20 Opportunity for informal settle-

ment. 
1209.21 Conduct of examination. 
1209.22 Collateral attacks on adjudicatory 

proceeding. 
1209.23 Commencement of proceeding and 

contents of notice of charges. 
1209.24 Answer. 
1209.25 Amended pleadings. 
1209.26 Failure to appear. 
1209.27 Consolidation and severance of ac-

tions. 
1209.28 Motions. 
1209.29 Discovery. 
1209.30 Request for document discovery 

from parties. 
1209.31 Document discovery subpoenas to 

non-parties. 
1209.32 Deposition of witness unavailable for 

hearing. 
1209.33 Interlocutory review. 
1209.34 Summary disposition. 
1209.35 Partial summary disposition. 
1209.36 Scheduling and pre-hearing con-

ferences. 
1209.37 Pre-hearing submissions. 
1209.38 Hearing subpoenas. 
1209.39–1209.49 [Reserved] 
1209.50 Conduct of hearings. 
1209.51 Evidence. 
1209.52 Post-hearing filings. 
1209.53 Recommended decision and filing of 

record. 
1209.54 Exceptions to recommended deci-

sion. 
1209.55 Review by Director. 
1209.56 Exhaustion of administrative rem-

edies. 
1209.57 Judicial review; no automatic stay. 
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1 As used in this part, the ‘‘Safety and 
Soundness Act’’ means the Federal Housing 
Enterprise Financial Safety and Soundness 
Act of 1992, as amended. See § 1209.3. The 
Safety and Soundness Act was amended by 
the Housing and Economic Recovery Act of 
2008, Public Law No. 110–289, sections 1101 et 
seq., 122 Stat. 2654 (July 30, 2008) (HERA). 

Specifically, sections 1151 through 1158 of 
HERA amended sections 1371 through 1379D 
of the Safety and Soundness Act, (codified at 
12 U.S.C. 4631 through 4641) (hereafter, ‘‘En-
forcement Proceedings’’). 

1209.58–1209.69 [Reserved] 

Subpart D—Parties and Representational 
Practice Before the Federal Housing Fi-
nance Agency; Standards of Conduct 

1209.70 Scope. 
1209.71 Definitions. 
1209.72 Appearance and practice in adjudica-

tory proceedings. 
1209.73 Conflicts of interest. 
1209.74 Sanctions. 
1209.75 Censure, suspension, disbarment, 

and reinstatement. 
1209.76–1209.79 [Reserved] 

Subpart E—Civil Money Penalty Inflation 
Adjustments 

1209.80 Inflation adjustments. 
1209.81 Applicability. 
1209.82–1209.99 [Reserved] 

Subpart F—Suspension or Removal of an 
Entity-Affiliated Party Charged With Felony 

1209.100 Scope. 
1209.101 Suspension, removal, or prohibi-

tion. 
1209.102 Hearing on removal or suspension. 
1209.103 Recommended and final decisions. 

AUTHORITY: 5 U.S.C. 554, 556, 557, and 701 et 
seq.; 12 U.S.C. 4501, 4503, 4511, 4513, 4513b, 4517, 
4526, 4531, 4535, 4536, 4581, 4585, 4631–4641; and 
28 U.S.C. 2461 note. 

SOURCE: 76 FR 53607, Aug. 26, 2011, unless 
otherwise noted. 

Subpart A—Scope and Authority 

§ 1209.1 Scope. 
(a) Authority. This part sets forth the 

Rules of Practice and Procedure for 
hearings on the record in administra-
tive enforcement proceedings in ac-
cordance with the Federal Housing En-
terprises Financial Safety and Sound-
ness Act of 1992, Title XIII of the Hous-
ing and Community Development Act 
of 1992, Public Law 102–550, sections 
1301 et seq., codified at 12 U.S.C. 4501 et 
seq., as amended (the ‘‘Safety and 
Soundness Act’’), as stated in § 1209.4 of 
this part.1 

(b) Enforcement Proceedings. Subpart 
B of this part (Enforcement Pro-
ceedings Under sections 1371 through 
1379D of the Safety and Soundness Act) 
sets forth the statutory authority for 
enforcement proceedings under sec-
tions 1371 through 1379D of the Safety 
and Soundness Act (12 U.S.C. 4631 
through 4641) (Enforcement Pro-
ceedings). 

(c) Rules of Practice and Procedure. 
Subpart C of this part (Rules of Prac-
tice and Procedure) prescribes the gen-
eral rules of practice and procedure ap-
plicable to adjudicatory proceedings 
that the Director is required by statute 
to conduct on the record after oppor-
tunity for a hearing under the Admin-
istrative Procedure Act, 5 U.S.C. 554, 
556, and 557, under the following statu-
tory provisions: 

(1) Enforcement proceedings under 
sections 1371 through 1379D of the Safe-
ty and Soundness Act, as amended (12 
U.S.C. 4631 through 4641); 

(2) Removal, prohibition, and civil 
money penalty proceedings for viola-
tions of post-employment restrictions 
imposed by applicable law; and 

(3) Proceedings under section 102 of 
the Flood Disaster Protection Act of 
1973, as amended (42 U.S.C. 4012a) to as-
sess civil money penalties. 

(d) Representation and conduct. Sub-
part D of this part (Parties and Rep-
resentational Practice before the Fed-
eral Housing Finance Agency; Stand-
ards of Conduct) sets out the rules of 
representation and conduct that shall 
govern any appearance by any person, 
party, or representative of any person 
or party, before a presiding officer, the 
Director of FHFA, or a designated rep-
resentative of the Director or FHFA 
staff, in any proceeding or matter 
pending before the Director. 

(e) Civil money penalty inflation adjust-
ments. Subpart E of this part (Civil 
Money Penalty Inflation Adjustments) 
sets out the requirements for the peri-
odic adjustment of maximum civil 
money penalty amounts under the Fed-
eral Civil Penalties Inflation Adjust-
ment Act of 1990, as amended (Inflation 
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2 Public Law 101–410, 104 Stat. 890, as 
amended by the Debt Collection Improve-
ment Act of 1996, Public Law 104–134, Title 
III, sec. 31001(s)(1), Apr. 26, 1996, 110 Stat. 
1321–373; Public Law 105–362, Title XIII, sec. 
1301(a), Nov. 10, 1998, 112 Stat. 3293 (28 U.S.C. 
2461 note). 

Adjustment Act) on a recurring four- 
year cycle.2 

(f) Informal proceedings. Subpart F of 
this part (Suspension or Removal of an 
Entity-Affiliated Party Charged with 
Felony) sets out the scope and proce-
dures for the suspension or removal of 
an entity-affiliated party charged with 
a felony under section 1377(h) of the 
Safety and Soundness Act (12 U.S.C. 
4636a(h)), which provides for an infor-
mal hearing before the Director. 

§ 1209.2 Rules of construction. 
For purposes of this part: 
(a) Any term in the singular includes 

the plural and the plural includes the 
singular, if such use would be appro-
priate; 

(b) Any use of a masculine, feminine, 
or neuter gender encompasses all three, 
if such use would be appropriate; and 

(c) Unless the context requires other-
wise, a party’s representative of record, 
if any, on behalf of that party, may 
take any action required to be taken 
by the party. 

§ 1209.3 Definitions. 
For purposes of this part, unless ex-

plicitly stated to the contrary: 
Adjudicatory proceeding means a pro-

ceeding conducted pursuant to these 
rules, on the record, and leading to the 
formulation of a final order other than 
a regulation. 

Agency has the meaning defined in 
section 1303(2) of the Safety and Sound-
ness Act (12 U.S.C. 4502(2)). 

Associated with the regulated entity 
means, for purposes of section 1379 of 
the Safety and Soundness Act (12 
U.S.C. 4637), any direct or indirect in-
volvement or participation in the con-
duct of operations or business affairs of 
a regulated entity, including engaging 
in activities related to the operations 
or management of, providing advice or 
services to, consulting or contracting 
with, serving as agent for, or in any 
other way affecting the operations or 
business affairs of a regulated entity— 

with or without regard to—any direct 
or indirect payment, promise to make 
payment, or receipt of any compensa-
tion or thing of value, such as money, 
notes, stock, stock options, or other se-
curities, or other benefit or remunera-
tion of any kind, by or on behalf of the 
regulated entity, except any payment 
made pursuant to a retirement plan or 
deferred compensation plan, which is 
determined by the Director to be per-
missible under section 1318(e) of the 
Safety and Soundness Act (12 U.S.C. 
4518(e)), or by reason of the death or 
disability of the party, in the form and 
manner commonly paid or provided to 
retirees of the regulated entity, unless 
such payment, compensation, or such 
benefit is promised or provided to or 
for the benefit of said party for the pro-
vision of services or other benefit to 
the regulated entity. 

Authorizing statutes has the meaning 
defined in section 1303(3) of the Safety 
and Soundness Act (12 U.S.C. 4502(3)). 

Bank Act means the Federal Home 
Loan Bank Act, as amended (12 U.S.C. 
1421 et seq.). 

Board or Board of Directors means the 
board of directors of any Enterprise or 
Federal Home Loan Bank (Bank), as 
provided for in the respective author-
izing statutes. 

Decisional employee means any mem-
ber of the Director’s or the presiding 
officer’s staff who has not engaged in 
an investigative or prosecutorial role 
in a proceeding and who may assist the 
Director or the presiding officer, re-
spectively, in preparing orders, rec-
ommended decisions, decisions, and 
other documents under subpart C of 
this part. 

Director has the meaning defined in 
section 1303(9) of the Safety and Sound-
ness Act (12 U.S.C. 4502(9)); except, as 
the context requires in this part, ‘‘di-
rector’’ may refer to a member of the 
Board of Directors or any Board com-
mittee of an Enterprise, a Federal 
Home Loan Bank, or the Office of Fi-
nance. 

Enterprise has the meaning defined in 
section 1303(10) of the Safety and 
Soundness Act (12 U.S.C. 4502(10)). 

Entity-affiliated party has the mean-
ing defined in section 1303(11) of the 
Safety and Soundness Act (12 U.S.C. 
4502(11)), and may include an executive 
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officer, any director, or management of 
the Office of Finance, as applicable 
under relevant provisions of the Safety 
and Soundness Act or FHFA regula-
tions. 

Executive officer has the meaning de-
fined in section 1303(12) of the Safety 
and Soundness Act (12 U.S.C. 4502(12)), 
and may include an executive officer of 
the Office of Finance, as applicable 
under relevant provisions of the Safety 
and Soundness Act or FHFA regula-
tions. 

FHFA means the Federal Housing Fi-
nance Agency as defined in section 
1303(2) of the Safety and Soundness Act 
(12 U.S.C. 4502(2)). 

Notice of charges means the charging 
document served by FHFA to com-
mence an enforcement proceeding 
under this part for the issuance of a 
cease and desist order; removal, sus-
pension, or prohibition order; or an 
order to assess a civil money penalty, 
under 12 U.S.C. 4631 through 4641 and 
§ 1209.23. A ‘‘notice of charges,’’ as used 
or referred to as such in this part, is 
not an ‘‘effective notice’’ under section 
1375(a) of the Safety and Soundness Act 
(12 U.S.C. 4635(a)). 

Office of Finance has the meaning de-
fined in section 1303(19) of the Safety 
and Soundness Act (12 U.S.C. 4502(19)). 

Party means any person named as a 
respondent in any notice of charges, or 
FHFA, as the context requires in this 
part. 

Person means an individual, sole pro-
prietor, partnership, corporation, unin-
corporated association, trust, joint 
venture, pool, syndicate, organization, 
regulated entity, entity-affiliated 
party, or other entity. 

Presiding officer means an administra-
tive law judge or any other person ap-
pointed by or at the request of the Di-
rector under applicable law to conduct 
an adjudicatory proceeding under this 
part. 

Regulated entity has the meaning de-
fined in section 1303(20) of the Safety 
and Soundness Act (12 U.S.C. 4502(20)). 

Representative of record means an in-
dividual who is authorized to represent 
a person or is representing himself and 
who has filed a notice of appearance 
and otherwise has complied with the 
requirements under § 1209.72. FHFA’s 
representative of record may be re-

ferred to as FHFA counsel of record, 
agency counsel or enforcement coun-
sel. 

Respondent means any party that is 
the subject of a notice of charges under 
this part. 

Safety and Soundness Act means Title 
XIII of the Housing and Community 
Development Act of 1992, Public Law 
102–550, known as the Federal Housing 
Enterprises Financial Safety and 
Soundness Act of 1992, as amended (12 
U.S.C. 4501 et seq.) 

Violation has the meaning defined in 
section 1303(25) of the Safety and 
Soundness Act (12 U.S.C. 4502(25)). 

Subpart B—Enforcement Pro-
ceedings Under Sections 1371 
Through 1379D of the Safety 
and Soundness Act 

§ 1209.4 Scope and authority. 
The rules of practice and procedure 

set forth in Subpart C (Rules of Prac-
tice and Procedure) of this part shall 
be applicable to any hearing on the 
record conducted by FHFA in accord-
ance with sections 1371 through 1379D 
of the Safety and Soundness Act (12 
U.S.C. 4631 through 4641), as follows: 

(a) Cease-and-desist proceedings 
under sections 1371 and 1373 of the Safe-
ty and Soundness Act, (12 U.S.C. 4631, 
4633); 

(b) Civil money penalty assessment 
proceedings under sections 1373 and 
1376 of the Safety and Soundness Act, 
(12 U.S.C. 4633, 4636); and 

(c) Removal and prohibition pro-
ceedings under sections 1373 and 1377 of 
the Safety and Soundness Act, (12 
U.S.C. 4633, 4636a), except removal pro-
ceedings under section 1377(h) of the 
Safety and Soundness Act, (12 U.S.C. 
4636a(h)). 

§ 1209.5 Cease and desist proceedings. 
(a) Cease and desist proceedings—(1) 

Authority—(i) In general. As prescribed 
by section 1371(a) of the Safety and 
Soundness Act (12 U.S.C. 4631(a)), if in 
the opinion of the Director, a regulated 
entity or any entity-affiliated party is 
engaging or has engaged, or the Direc-
tor has reasonable cause to believe 
that the regulated entity or any enti-
ty-affiliated party is about to engage, 
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in an unsafe or unsound practice in 
conducting the business of the regu-
lated entity or the Office of Finance, or 
is violating or has violated, or the Di-
rector has reasonable cause to believe 
is about to violate, a law, rule, regula-
tion, or order, or any condition im-
posed in writing by the Director in con-
nection with the granting of any appli-
cation or other request by the regu-
lated entity or the Office of Finance or 
any written agreement entered into 
with the Director, the Director may 
issue and serve upon the regulated en-
tity or entity-affiliated party a notice 
of charges (as described in § 1209.23) to 
institute cease and desist proceedings, 
except with regard to the enforcement 
of any housing goal that must be ad-
dressed under sections 1341 and 1345 of 
the Safety and Soundness Act (12 
U.S.C. 4581, 4585). 

(ii) Hearing on the record. In accord-
ance with section 1373 of the Safety 
and Soundness Act (12 U.S.C. 4633), a 
hearing on the record shall be held in 
the District of Columbia. Subpart C of 
this part shall govern the hearing pro-
cedures. 

(iii) Consent to order. Unless the party 
served with a notice of charges shall 
appear at the hearing personally or 
through an authorized representative 
of record, the party shall be deemed to 
have consented to the issuance of the 
cease and desist order. 

(2) Unsatisfactory rating. In accord-
ance with section 1371(b) of the Safety 
and Soundness Act (12 U.S.C. 4631(b)), if 
a regulated entity receives, in its most 
recent report of examination, a less- 
than-satisfactory rating for asset qual-
ity, management, earnings, or liquid-
ity, the Director may deem the regu-
lated entity to be engaging in an un-
safe or unsound practice within the 
meaning of section 1371(a) of the Safety 
and Soundness Act (12 U.S.C. 4631(a)), if 
any such deficiency has not been cor-
rected. 

(3) Order. As provided by section 
1371(c)(2) of the Safety and Soundness 
Act (12 U.S.C. 4631(c)(2)), if the Director 
finds on the record made at a hearing 
in accordance with section 1373 of the 
Safety and Soundness Act (12 U.S.C. 
4633) that any practice or violation 
specified in the notice of charges has 
been established (or the regulated enti-

ty or entity-affiliated party consents 
pursuant to section 1373(a)(4) of the 
Safety and Soundness Act (12 U.S.C. 
4633(a)(4)), the Director may issue and 
serve upon the regulated entity, execu-
tive officer, director, or entity-affili-
ated party, an order (as set forth in 
§ 1209.55) requiring such party to cease 
and desist from any such practice or 
violation and to take affirmative ac-
tion to correct or remedy the condi-
tions resulting from any such practice 
or violation. 

(b) Affirmative action to correct condi-
tions resulting from violations or activi-
ties. The authority to issue a cease and 
desist order or a temporary cease and 
desist order requiring a regulated enti-
ty, executive officer, director, or enti-
ty-affiliated party to take affirmative 
action to correct or remedy any condi-
tion resulting from any practice or vio-
lation with respect to which such cease 
and desist order or temporary cease 
and desist order is set forth in section 
1371(a), (c)(2), and (d) of the Safety and 
Soundness Act (12 U.S.C. 4631(a), (c)(2), 
and (d)), and includes the authority to: 

(1) Require the regulated entity or 
entity-affiliated party to make restitu-
tion, or to provide reimbursement, in-
demnification, or guarantee against 
loss, if— 

(i) Such entity or party or finance fa-
cility was unjustly enriched in connec-
tion with such practice or violation, or 

(ii) The violation or practice involved 
a reckless disregard for the law or any 
applicable regulations, or prior order of 
the Director; 

(2) Require the regulated entity to 
seek restitution, or to obtain reim-
bursement, indemnification, or guar-
antee against loss; as 

(3) Restrict asset or liability growth 
of the regulated entity; 

(4) Require the regulated entity to 
obtain new capital; 

(5) Require the regulated entity to 
dispose of any loan or asset involved; 

(6) Require the regulated entity to 
rescind agreements or contracts; 

(7) Require the regulated entity to 
employ qualified officers or employees 
(who may be subject to approval by the 
Director at the direction of the Direc-
tor); and 

(8) Require the regulated entity to 
take such other action, as the Director 
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determines appropriate, including lim-
iting activities. 

(c) Authority to limit activities. As pro-
vided by section 1371(e) of the Safety 
and Soundness Act (12 U.S.C. 4631(e)), 
the authority of the Director to issue a 
cease and desist order under section 
1371 of the Safety and Soundness Act 
(12 U.S.C. 4631) or a temporary cease 
and desist order under section 1372 of 
the Safety and Soundness Act (12 
U.S.C. 4632), includes the authority to 
place limitations on the activities or 
functions of the regulated entity or en-
tity-affiliated party or any executive 
officer or director of the regulated en-
tity or entity-affiliated party. 

(d) Effective date of order; judicial re-
view—(1) Effective date. The effective 
date of an order is as set forth in sec-
tion 1371(f) of the Safety and Soundness 
Act (12 U.S.C. 4631(f)). 

(2) Judicial review. Judicial review is 
governed by section 1374 of the Safety 
and Soundness Act (12 U.S.C. 4634). 

§ 1209.6 Temporary cease and desist 
orders. 

(a) Temporary cease and desist orders— 
(1) Grounds for issuance. The grounds 
for issuance of a temporary cease and 
desist order are set forth in section 
1372(a) of the Safety and Soundness Act 
(12 U.S.C. 4632(a)). In accordance with 
section 1372(a) of the Safety and Sound-
ness Act (12 U.S.C. 4632(a)), the Direc-
tor may: 

(i) Issue a temporary order requiring 
that regulated entity or entity-affili-
ated party to cease and desist from any 
violation or practice specified in the 
notice of charges; and 

(ii) Require that regulated entity or 
entity-affiliated party to take affirma-
tive action to prevent or remedy any 
insolvency, dissipation, condition, or 
prejudice, pending completion of the 
proceedings. 

(2) Additional requirements. As pro-
vided by section 1372(a)(2) of the Safety 
and Soundness Act (12 U.S.C. 
4632(a)(2)), an order issued under sec-
tion 1372(a)(1) of the Safety and Sound-
ness Act (12 U.S.C. 4632(a)(1)) may in-
clude any requirement authorized 
under section 1371(d) of the Safety and 
Soundness Act (12 U.S.C. 4631(d)). 

(b) Effective date of temporary order. 
The effective date of a temporary order 

is as provided by section 1372(b) of the 
Safety and Soundness Act (12 U.S.C. 
4632(b)). And, unless set aside, limited, 
or suspended by a court in proceedings 
pursuant to the judicial review provi-
sions of section 1372(d) of the Safety 
and Soundness Act (12 U.S.C. 4632(d)), 
shall remain in effect and enforceable 
pending the completion of the pro-
ceedings pursuant to such notice of 
charges, and shall remain effective 
until the Director dismisses the 
charges specified in the notice or until 
superseded by a cease-and-desist order 
issued pursuant to section 1371 of the 
Safety and Soundness Act (12 U.S.C. 
4631). 

(c) Incomplete or inaccurate records— 
(1) Temporary order. As provided by sec-
tion 1372(c) of the Safety and Sound-
ness Act (12 U.S.C. 4632(c)), if a notice 
of charges served under section 1371(a) 
or (b) of the Safety and Soundness Act 
(12 U.S.C. 4631(a), (b)), specifies on the 
basis of particular facts and cir-
cumstances that the books and records 
of the regulated entity served are so in-
complete or inaccurate that the Direc-
tor is unable, through the normal su-
pervisory process, to determine the fi-
nancial condition of the regulated enti-
ty or the details or the purpose of any 
transaction or transactions that may 
have a material effect on the financial 
condition of that regulated entity, the 
Director may issue a temporary order 
requiring: 

(i) The cessation of any activity or 
practice that gave rise, whether in 
whole or in part, to the incomplete or 
inaccurate state of the books or 
records; or 

(ii) Affirmative action to restore the 
books or records to a complete and ac-
curate state. 

(2) Effective period. Any temporary 
order issued under section 1372(c)(1) of 
the Safety and Soundness Act (12 
U.S.C. 4632(c)(1)) shall become effective 
upon service, and remain in effect and 
enforceable unless set aside, limited, or 
suspended in accordance with section 
1372(d) of the Safety and Soundness Act 
(12 U.S.C. 4632(d)), as provided by sec-
tion 1372(c)(2) of the Safety and Sound-
ness Act (12 U.S.C. 4632(c)(2)). 

(d) Judicial review. Section 1372(d) of 
the Safety and Soundness Act (12 
U.S.C. 4632(d)), authorizes a regulated 
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entity, executive officer, director, or 
entity-affiliated party that has been 
served with a temporary order pursu-
ant to section 1372(a) or (b) of the Safe-
ty and Soundness Act (12 U.S.C. 4632(a), 
(b)) to apply to the United States Dis-
trict Court for the District of Columbia 
within 10 days after service of the tem-
porary order for an injunction setting 
aside, limiting, or suspending the en-
forcement, operation, or effectiveness 
of the temporary order, pending the 
completion of the administrative en-
forcement proceeding. The district 
court has jurisdiction to issue such in-
junction. 

(e) Enforcement of temporary order. As 
provided by section 1372(e) of the Safe-
ty and Soundness Act (12 U.S.C. 
4632(e)), in the case of any violation, 
threatened violation, or failure to obey 
a temporary order issued pursuant to 
this section, the Director may bring an 
action in the United States District 
Court for the District of Columbia for 
an injunction to enforce a temporary 
order, and the district court is to issue 
such injunction upon a finding made in 
accordance with section 1372(e) of the 
Safety and Soundness Act (12 U.S.C. 
4632(e)). 

§ 1209.7 Civil money penalties. 
(a) Civil money penalty proceedings—(1) 

In general. Section 1376 of the Safety 
and Soundness Act (12 U.S.C. 4636) gov-
erns the imposition of civil money pen-
alties. Upon written notice, which shall 
conform to the requirements of § 1209.23 
of this part, and a hearing on the 
record to be conducted in accordance 
with subpart C of this part, the Direc-
tor may impose a civil money penalty 
on any regulated entity or any entity- 
affiliated party as provided by section 
1376 of the Safety and Soundness Act 
for any violation, practice, or breach 
addressed under sections 1371, 1372, or 
1376 of the Safety and Soundness Act 
(12 U.S.C. 4631, 4632, 4636), except with 
regard to the enforcement of housing 
goals that are addressed separately 
under sections 1341 and 1345 of the Safe-
ty and Soundness Act (12 U.S.C. 4581, 
4585). 

(2) Amount of penalty—(i) First Tier. 
Section 1376(b)(1) of the Safety and 
Soundness Act (12 U.S.C. 4636(b)(1)) pre-
scribes the civil penalty for violations 

as stated therein, in the amount of 
$10,000 for each day during which a vio-
lation continues. 

(ii) Second Tier. Section 1376(b)(2) of 
the Safety and Soundness Act (12 
U.S.C. 4636(b)(2)) provides that notwith-
standing paragraph (b)(1) thereof, a 
regulated entity or entity-affiliated 
party shall forfeit and pay a civil pen-
alty of not more than $50,000 for each 
day during which a violation, practice, 
or breach continues, if the regulated 
entity or entity-affiliated party com-
mits any violation described in (b)(1) 
thereof, recklessly engages in an un-
safe or unsound practice, or breaches 
any fiduciary duty, and the violation, 
practice, or breach is part of a pattern 
of misconduct; causes or is likely to 
cause more than a minimal loss to the 
regulated entity; or results in pecu-
niary gain or other benefit to such 
party. 

(iii) Third Tier. Section 1376(b)(3) of 
the Safety and Soundness Act (12 
U.S.C. 4636(b)(3)) provides that, not-
withstanding paragraphs (b)(1) and 
(b)(2) thereof, any regulated entity or 
entity-affiliated party shall forfeit and 
pay a civil penalty, in accordance with 
section 1376(b)(4) of the Safety and 
Soundness Act (12 U.S.C. 4636(b)(4)), for 
each day during which such violation, 
practice, or breach continues, if such 
regulated entity or entity-affiliated 
party: 

(A) Knowingly— 
(1) Commits any violation described 

in any subparagraph of section 
1376(b)(1) of the Safety and Soundness 
Act; 

(2) Engages in any unsafe or unsound 
practice in conducting the affairs of 
the regulated entity; or 

(3) Breaches any fiduciary duty; and 
(B) Knowingly or recklessly causes a 

substantial loss to the regulated entity 
or a substantial pecuniary gain or 
other benefit to such party by reason 
of such violation, practice, or breach. 

(b) Maximum amounts—(1) Maximum 
daily penalty. Section 1376(b)(4) of the 
Safety and Soundness Act (12 U.S.C. 
4636(b)(4)), prescribes the maximum 
daily amount of a civil penalty that 
may be assessed for any violation, 
practice, or breach pursuant to section 
1376(b)(3) of the Safety and Soundness 
Act (12 U.S.C. 4636(b)(3)), in the case of 
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any entity-affiliated party (not to ex-
ceed $2,000,000.00), and in the case of 
any regulated entity ($2,000,000.00). 

(2) Inflation Adjustment Act. The max-
imum civil penalty amounts are sub-
ject to periodic adjustment under the 
Federal Civil Penalties Inflation Ad-
justment Act of 1990, as amended (28 
U.S.C. 2461 note), as provided in sub-
part E of this part. 

(c) Factors in determining amount of 
penalty. In accordance with section 
1376(c)(2) of the Safety and Soundness 
Act (12 U.S.C. 4636(c)(2)), in assessing 
civil money penalties on a regulated 
entity or an entity-affiliated party in 
amounts as provided in section 1376(b) 
of the Safety and Soundness Act (12 
U.S.C. 4636(b)), the Director shall give 
consideration to such factors as: 

(1) The gravity of the violation, prac-
tice, or breach; 

(2) Any history of prior violations or 
supervisory actions, or any attempts at 
concealment; 

(3) The effect of the penalty on the 
safety and soundness of the regulated 
entity or the Office of Finance; 

(4) Any loss or risk of loss to the reg-
ulated entity or to the Office of Fi-
nance; 

(5) Any benefits received or derived, 
whether directly or indirectly, by the 
respondent(s); 

(6) Any injury to the public; 
(7) Any deterrent effect on future vio-

lations, practices, or breaches; 
(8) The financial capacity of the re-

spondent(s), or any unusual cir-
cumstance(s) of hardship upon an exec-
utive officer, director, or other indi-
vidual; 

(9) The promptness, cost, and effec-
tiveness of any effort to remedy or 
ameliorate the consequences of the vio-
lation, practice, or breach; 

(10) The candor and cooperation, if 
any, of the respondent(s); and 

(11) Any other factors the Director 
may determine by regulation to be ap-
propriate. 

(d) Review of imposition of penalty. 
Section 1376(c)(3) of the Safety and 
Soundness Act (12 U.S.C. 4636(c)(3)) 
governs judicial review of a penalty 
order under section 1374 of the Safety 
and Soundness Act (12 U.S.C. 4634). 

§ 1209.8 Removal and prohibition pro-
ceedings. 

(a) Removal and prohibition pro-
ceedings—(1) Authority to issue order. As 
provided by section 1377(a)(1) of the 
Safety and Soundness Act (12 U.S.C. 
4636a(a)(1)), the Director may serve 
upon a party described in paragraph 
(a)(2) of this section, or any officer, di-
rector, or management of the Office of 
Finance, a notice of the intention of 
the Director to suspend or remove such 
party from office, or to prohibit any 
further participation by such party in 
any manner in the conduct of the af-
fairs of the regulated entity or the Of-
fice of Finance. 

(2) Applicability. As provided by sec-
tion 1377(a)(2) of the Safety and Sound-
ness Act (12 U.S.C. 4636a(a)(2)), a party 
described in this paragraph is an enti-
ty-affiliated party or any officer, direc-
tor, or management of the Office of Fi-
nance, if the Director determines that: 

(i) That party, officer, or director 
has, directly or indirectly— 

(A) Violated— 
(1) Any law or regulation; 
(2) Any cease and desist order that 

has become final; 
(3) Any condition imposed in writing 

by the Director in connection with an 
application, notice, or other request by 
a regulated entity; or 

(4) Any written agreement between 
such regulated entity and the Director; 

(B) Engaged or participated in any 
unsafe or unsound practice in connec-
tion with any regulated entity or busi-
ness institution; or 

(C) Committed or engaged in any act, 
omission, or practice which constitutes 
a breach of such party’s fiduciary duty; 

(ii) By reason of such violation, prac-
tice, or breach— 

(A) Such regulated entity or business 
institution has suffered or likely will 
suffer financial loss or other damage; 
or 

(B) Such party directly or indirectly 
received financial gain or other ben-
efit; and 

(iii) The violation, practice, or 
breach described in subparagraph (i) of 
this section— 

(A) Involves personal dishonesty on 
the part of such party; or 

(B) Demonstrates willful or con-
tinuing disregard by such party for the 
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safety or soundness of such regulated 
entity or business institution. 

(3) Applicability to business entities. 
Under section 1377(f) of the Safety and 
Soundness Act (12 U.S.C. 4636a(f)), this 
remedy applies only to a person who is 
an individual, unless the Director spe-
cifically finds that it should apply to a 
corporation, firm, or other business en-
tity. 

(b) Suspension order—(1) Suspension or 
prohibition authorized. If the Director 
serves written notice under section 
1377(a) of the Safety and Soundness Act 
(12 U.S.C. 4636a(a)) upon a party subject 
to that section, the Director may, by 
order, suspend or remove such party 
from office, or prohibit such party from 
further participation in any manner in 
the conduct of the affairs of the regu-
lated entity or the Office of Finance, if 
the Director: 

(i) Determines that such action is 
necessary for the protection of the reg-
ulated entity or the Office of Finance; 
and 

(ii) Serves such party with written 
notice of the order. 

(2) Effective period. The effective pe-
riod of any order under section 
1377(b)(1) of the Safety and Soundness 
Act (12 U.S.C. 4636a(b)(1)) is specified in 
section 1377(b)(2) of the Safety and 
Soundness Act (12 U.S.C. 4636a(b)(2)). 
An order of suspension shall become ef-
fective upon service and, absent a 
court-ordered stay, remains effective 
and enforceable until the date the Di-
rector dismisses the charges or the ef-
fective date of an order issued by the 
Director under section 1377(c)(4) of the 
Safety and Soundness Act (12 U.S.C. 
4636a(c)(4),(5)). 

(3) Copy of order to be served on regu-
lated entity. In accordance with section 
1377(b)(3) of the Safety and Soundness 
Act (12 U.S.C. 4636a(b)(3)), the Director 
will serve a copy of any order to sus-
pend, remove, or prohibit participation 
in the conduct of the affairs on the Of-
fice of Finance or any regulated entity 
with which such party is affiliated at 
the time such order is issued. 

(c) Notice; hearing and order—(1) Writ-
ten notice. A notice of the intention of 
the Director to issue an order under 
sections 1377(a) and (c) of the Safety 
and Soundness Act, (12 U.S.C. 4636a(a), 
(c)), shall conform with § 1209.23, and 

may include any such additional infor-
mation as the Director may require. 

(2) Hearing. A hearing on the record 
shall be held in the District of Colum-
bia in accordance with sections 
1373(a)(1) and 1377(c)(2) of the Safety 
and Soundness Act. See 12 U.S.C. 
4633(a)(1), 4636a(c)(2). 

(3) Consent. As provided by section 
1377(c)(3) of the Safety and Soundness 
Act (12 U.S.C. 4636a(c)(3)), unless the 
party that is the subject of a notice de-
livered under paragraph (a) of this sec-
tion appears in person or by a duly au-
thorized representative of record, in 
the adjudicatory proceeding, such 
party shall be deemed to have con-
sented to the issuance of an order 
under this section. 

(4) Issuance of order of suspension or 
removal. As provided by section 
1377(c)(4) of the Safety and Soundness 
Act (12 U.S.C. 4636a(c)(4)), the Director 
may issue an order under this part, as 
the Director may deem appropriate, if: 

(i) A party is deemed to have con-
sented to the issuance of an order 
under paragraph (d); or 

(ii) Upon the record made at the 
hearing, the Director finds that any of 
the grounds specified in the notice 
have been established. 

(5) Effectiveness of order. As provided 
by section 1377(c)(5) of the Safety and 
Soundness Act (12 U.S.C. 4636a(c)(5)), 
any order issued and served upon a 
party in accordance with this section 
shall become effective at the expira-
tion of 30 days after the date of service 
upon such party and any regulated en-
tity or entity-affiliated party. An order 
issued upon consent under paragraph 
(c)(3) of this section, however, shall be-
come effective at the time specified 
therein. Any such order shall remain 
effective and enforceable except to 
such extent as it is stayed, modified, 
terminated, or set aside by action of 
the Director or a reviewing court. 

(d) Prohibition of certain activities and 
industry-wide prohibition—(1) Prohibition 
of certain activities. As provided by sec-
tion 1377(d) of the Safety and Sound-
ness Act (12 U.S.C. 4636a(d)), any person 
subject to an order issued under sub-
part B of this part shall not— 

(i) Participate in any manner in the 
conduct of the affairs of any regulated 
entity or the Office of Finance; 
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(ii) Solicit, procure, transfer, at-
tempt to transfer, vote, or attempt to 
vote any proxy, consent, or authoriza-
tion with respect to any voting rights 
in any regulated entity; 

(iii) Violate any voting agreement 
previously approved by the Director; or 

(iv) Vote for a director, or serve or 
act as an entity-affiliated party of a 
regulated entity or as an officer or di-
rector of the Office of Finance. 

(2) Industry-wide prohibition. As pro-
vided by section 1377(e)(1) of the Safety 
and Soundness Act (12 U.S.C. 
4636a(e)(1)), except as provided in sec-
tion 1377(e)(2) of the Safety and Sound-
ness Act (12 U.S.C. 4636a(e)(2)), any per-
son who, pursuant to an order issued 
under section 1377 of the Safety and 
Soundness Act (12 U.S.C. 4636a), has 
been removed or suspended from office 
in a regulated entity or the Office of 
Finance, or prohibited from partici-
pating in the conduct of the affairs of 
a regulated entity or the Office of Fi-
nance, may not, while such order is in 
effect, continue or commence to hold 
any office in, or participate in any 
manner in the conduct of the affairs of, 
any regulated entity or the Office of 
Finance. 

(3) Relief from industry-wide prohibi-
tion at the discretion of the Director—(i) 
Relief from order. As provided by section 
1377(e)(2) of the Safety and Soundness 
Act (12 U.S.C. 4636a(e)(2)), if, on or after 
the date on which an order has been 
issued under section 1377 of the Safety 
and Soundness Act (12 U.S.C. 4636a) 
that removes or suspends from office 
any party, or prohibits such party from 
participating in the conduct of the af-
fairs of a regulated entity or the Office 
of Finance, such party receives the 
written consent of the Director, the 
order shall cease to apply to such party 
with respect to the regulated entity or 
the Office of Finance to the extent de-
scribed in the written consent. Such 
written consent shall be on such terms 
and conditions as the Director therein 
may specify in his discretion. Any such 
consent shall be publicly disclosed. 

(ii) No private right of action; no final 
agency action. Nothing in this para-
graph shall be construed to require the 
Director to entertain or to provide 
such written consent, or to confer any 
rights to such consideration or consent 

upon any party, regulated entity, enti-
ty-affiliated party, or the Office of Fi-
nance. Additionally, whether the Di-
rector consents to relief from an out-
standing order under this part is com-
mitted wholly to the discretion of the 
Director, and such determination shall 
not be a final agency action for pur-
poses of seeking judicial review. 

(4) Violation of industry-wide prohibi-
tion. As provided by section 1377(e)(3) of 
the Safety and Soundness Act (12 
U.S.C. 4636a(e)(3)), any violation of sec-
tion 1377(e)(1) of the Safety and Sound-
ness Act (12 U.S.C. 4636a(e)(1)) by any 
person who is subject to an order 
issued under section 1377(h) of the Safe-
ty and Soundness Act (12 U.S.C. 
4636a(h)) (suspension or removal of en-
tity-affiliated party charged with fel-
ony) shall be treated as a violation of 
the order. 

(e) Stay of suspension or prohibition of 
entity-affiliated party. As provided by 
section 1377(g) of the Safety and Sound-
ness Act (12 U.S.C. 4636a(g)), not later 
than 10 days after the date on which 
any entity-affiliated party has been 
suspended from office or prohibited 
from participation in the conduct of 
the affairs of a regulated entity, such 
party may apply to the United States 
District Court for the District of Co-
lumbia, or the United States district 
court for the judicial district in which 
the headquarters of the regulated enti-
ty is located, for a stay of such suspen-
sion or prohibition pending the comple-
tion of the administrative enforcement 
proceeding pursuant to section 1377(c) 
of the Safety and Soundness Act (12 
U.S.C. 4636a(c)). The court shall have 
jurisdiction to stay such suspension or 
prohibition, but such jurisdiction does 
not extend to the administrative en-
forcement proceeding. 

§ 1209.9 Supervisory actions not af-
fected. 

As provided by section 1311(c) of the 
Safety and Soundness Act (12 U.S.C. 
4511(c)), the authority of the Director 
to take action under subtitle A of the 
Safety and Soundness Act (12 U.S.C. 
4611 et seq.) (e.g., the appointment of a 
conservator or receiver for a regulated 
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entity; entering into a written agree-
ment or pursuing an informal agree-
ment with a regulated entity as the Di-
rector deems appropriate; and under-
taking other such actions as may be 
applicable to undercapitalized, signifi-
cantly undercapitalized or critically 
undercapitalized regulated entities), or 
to initiate enforcement proceedings 
under subtitle C of the Safety and 
Soundness Act (12 U.S.C. 4631 et seq.), 
shall not in any way limit the general 
supervisory or regulatory authority 
granted the Director under section 
1311(b) of the Safety and Soundness Act 
(12 U.S.C. 4511(b)). The selection and 
form of regulatory or supervisory ac-
tion under the Safety and Soundness 
Act is committed to the discretion of 
the Director, and the selection of one 
form of action or a combination of ac-
tions does not foreclose the Director 
from pursuing any other supervisory 
action authorized by law. 

Subpart C—Rules of Practice and 
Procedure 

§ 1209.10 Authority of the Director. 
The Director may, at any time dur-

ing the pendency of a proceeding, per-
form, direct the performance of, or 
waive performance of any act that 
could be done or ordered by the pre-
siding officer. 

§ 1209.11 Authority of the Presiding 
Officer. 

(a) General rule. All proceedings gov-
erned by subpart C of this part shall be 
conducted consistent with the provi-
sions of chapter 5 of Title 5 of the 
United States Code. The presiding offi-
cer shall have complete charge of the 
adjudicative proceeding, conduct a fair 
and impartial hearing, avoid unneces-
sary delay, and assure that a complete 
record of the proceeding is made. 

(b) Powers. The presiding officer shall 
have all powers necessary to conduct 
the proceeding in accordance with 
paragraph (a) of this section and 5 
U.S.C. 556(c). The presiding officer is 
authorized to: 

(1) Control the proceedings. (i) Upon 
reasonable notice to the parties, not 
earlier than 30 days or later than 60 
days after service of a notice of charges 
under the Safety and Soundness Act, 

set a date, time, and place for an evi-
dentiary hearing on the record, within 
the District of Columbia, as provided in 
section 1373 of the Safety and Sound-
ness Act (12 U.S.C. 4633), in a sched-
uling order that may be issued in con-
junction with the initial scheduling 
conference set under § 1209.36, or other-
wise as the presiding officer finds in 
the best interest of justice, in accord-
ance with this part; and 

(ii) Upon reasonable notice to the 
parties, reset or change the date, time, 
or place (within the District of Colum-
bia) of an evidentiary hearing; 

(2) Continue or recess the hearing in 
whole or in part for a reasonable period 
of time; 

(3) Hold conferences to address legal 
or factual issues, or evidentiary mat-
ters materially relevant to the charges 
or allowable defenses; to regulate the 
timing and scope of discovery and rule 
on discovery plans; or otherwise to 
consider matters that may facilitate 
an effective, fair, and expeditious dis-
position of the proceeding; 

(4) Administer oaths and affirma-
tions; 

(5) Issue and enforce subpoenas, sub-
poenas duces tecum, discovery and pro-
tective orders, as authorized by this 
part, and to revoke, quash, or modify 
such subpoenas issued by the presiding 
officer; 

(6) Take and preserve testimony 
under oath; 

(7) Rule on motions and other proce-
dural matters appropriate in an adju-
dicatory proceeding, except that only 
the Director shall have the power to 
grant summary disposition or any mo-
tion to dismiss the proceeding or to 
make a final determination of the mer-
its of the proceeding; 

(8) Take all actions authorized under 
this part to regulate the scope, timing, 
and completion of discovery of any 
non-privileged documents that are ma-
terially relevant to the charges or al-
lowable defenses; 

(9) Regulate the course of the hearing 
and the conduct of representatives and 
parties; 

(10) Examine witnesses; 
(11) Receive materially relevant evi-

dence, and rule upon the admissibility 
of evidence or exclude, limit, or other-
wise rule on offers of proof; 
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(12) Upon motion of a party, take of-
ficial notice of facts; 

(13) Recuse himself upon his own mo-
tion or upon motion made by a party; 

(14) Prepare and present to the Direc-
tor a recommended decision as pro-
vided in this part; 

(15) Establish time, place, and man-
ner limitations on the attendance of 
the public and the media for any public 
hearing; and 

(16) Do all other things necessary or 
appropriate to discharge the duties of a 
presiding officer. 

§ 1209.12 Public hearings; closed hear-
ings. 

(a) General rule. As provided in sec-
tion 1379B(b) of the Safety and Sound-
ness Act (12 U.S.C. 4639(b)), all hearings 
shall be open to the public, except that 
the Director, in his discretion, may de-
termine that holding an open hearing 
would be contrary to the public inter-
est. The Director may make such de-
termination sua sponte at any time by 
written notice to all parties, or as pro-
vided in paragraphs (b) and (c) of this 
section. 

(b) Motion for closed hearing. Within 
20 days of service of the notice of 
charges, any party may file with the 
presiding officer a motion for a private 
hearing and any party may file a plead-
ing in reply to the motion. The pre-
siding officer shall forward the motion 
and any reply, together with a rec-
ommended decision on the motion, to 
the Director, who shall make a final 
determination. Such motions and re-
plies are governed by § 1209.28 of this 
part. A determination under this sec-
tion is committed to the discretion of 
the Director and is not a reviewable 
final agency action. 

(c) Filing documents under seal. FHFA 
counsel of record, in his discretion, 
may file or require the filing of any 
document or part of a document under 
seal, if such counsel makes a written 
determination that disclosure of the 
document would be contrary to the 
public interest. The presiding officer 
shall issue an order to govern confiden-
tial information, and take all appro-
priate steps to preserve the confiden-
tiality of such documents in whole or 
in part, including closing any portion 
of a hearing to the public or issuing a 

protective order under such terms as 
may be acceptable to FHFA counsel of 
record. 

(d) Procedures for closed hearing. An 
evidentiary hearing, or any part there-
of, that is closed for the purpose of of-
fering into evidence testimony or docu-
ments filed under seal as provided in 
paragraph (c) of this section shall be 
conducted under procedures that may 
include: prior notification to the sub-
mitter of confidential information; 
provisions for sealing portions of the 
record, briefs, and decisions; in camera 
arguments, offers of proof, and testi-
mony; and limitations on representa-
tives of record or other participants, as 
the presiding officer may designate. 
Additionally, at such proceedings the 
presiding officer may make an opening 
statement as to the confidentiality and 
limitations and deliver an oath to the 
parties, representatives of record, or 
other approved participants as to the 
confidentiality of the proceedings. 

§ 1209.13 Good faith certification. 

(a) General requirement. Every filing 
or submission of record following the 
issuance of a notice of charges by the 
Director shall be signed by at least one 
representative of record in his indi-
vidual name and shall state that rep-
resentative’s business contact informa-
tion, which shall include his address, 
electronic mail address, and telephone 
number; and the names, addresses and 
telephone numbers of all other rep-
resentatives of record for the person 
making the filing or submission. 

(b) Effect of signature. (1) By signing a 
document, a representative of record or 
party appearing pro se certifies that: 

(i) The representative of record or 
party has read the filing or submission 
of record; 

(ii) To the best of his knowledge, in-
formation and belief formed after rea-
sonable inquiry, the filing or submis-
sion of record is well-grounded in fact 
and is warranted by existing law or a 
good faith, non-frivolous argument for 
the extension, modification, or reversal 
of existing law, regulation, or FHFA 
order or policy; and 

(iii) The filing or submission of 
record is not made for any improper 
purpose, such as to harass or to cause 
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unnecessary delay or needless increase 
in the cost of litigation. 

(2) If a filing or submission of record 
is not signed, the presiding officer shall 
strike the filing or submission of 
record, unless it is signed promptly 
after the omission is called to the at-
tention of the pleader or movant. 

(c) Effect of making oral motion or ar-
gument. The act of making any oral 
motion or oral argument by any rep-
resentative or party shall constitute a 
certification that to the best of his 
knowledge, information, and belief, 
formed after reasonable inquiry, his 
statements are well-grounded in fact 
and are warranted by existing law or a 
good faith, non-frivolous argument for 
the extension, modification, or reversal 
of existing law, regulation, or FHFA 
order or policy, and are not made for 
any improper purpose, such as to har-
ass or to cause unnecessary delay or to 
needlessly increase litigation-related 
costs. 

§ 1209.14 Ex parte communications. 
(a) Definition. (1) Ex parte commu-

nication means any material oral or 
written communication relevant to an 
adjudication of the merits of any pro-
ceeding under this subpart that was 
neither on the record nor on reasonable 
prior notice to all parties that takes 
place between: 

(i) An interested person outside 
FHFA (including the person’s rep-
resentative of record); and 

(ii) The presiding officer handling 
that proceeding, the Director, a 
decisional employee assigned to that 
proceeding, or any other person who is 
or may be reasonably expected to be in-
volved in the decisional process. 

(2) A communication that is proce-
dural in that it does not concern the 
merits of an adjudicatory proceeding, 
such as a request for status of the pro-
ceeding, does not constitute an ex parte 
communication. 

(b) Prohibition of ex parte communica-
tions. From the time a notice of 
charges commencing a proceeding 
under this part is issued by the Direc-
tor until the date that the Director 
issues his final decision pursuant to 
§ 1209.55 of this part, no person referred 
to in paragraph (a)(1)(i) of this section 
shall knowingly make or cause to be 

made an ex parte communication with 
the Director or the presiding officer. 
The Director, presiding officer, or a 
decisional employee shall not know-
ingly make or cause to be made an ex 
parte communication. 

(c) Procedure upon occurrence of ex 
parte communication. If an ex parte com-
munication is received by any person 
identified in paragraph (a) of this sec-
tion, that person shall cause all such 
written communications (or, if the 
communication is oral, a memorandum 
stating the substance of the commu-
nication) to be placed on the record of 
the proceeding and served on all par-
ties. All parties to the proceeding shall 
have an opportunity within 10 days of 
receipt of service of the ex parte com-
munication to file responses thereto, 
and to recommend sanctions that they 
believe to be appropriate under the cir-
cumstances, in accordance with para-
graph (d) of this section. 

(d) Sanctions. Any party or represent-
ative for a party who makes an ex parte 
communication, or who encourages or 
solicits another to make an ex parte 
communication, may be subject to any 
appropriate sanction or sanctions im-
posed by the Director or the presiding 
officer, including, but not limited to, 
exclusion from the proceedings, an ad-
verse ruling on the issue that is the 
subject of the prohibited communica-
tion, or other appropriate and commen-
surate action(s). 

(e) Consultations by presiding officer. 
Except to the extent required for the 
disposition of ex parte matters as au-
thorized by law, the presiding officer 
may not consult a person or party on 
any matter relevant to the merits of 
the adjudication, unless upon notice to 
and opportunity for all parties to par-
ticipate. 

(f) Separation of functions. An em-
ployee or agent engaged in the per-
formance of any investigative or pros-
ecuting function for FHFA in a case 
may not, in that or in a factually re-
lated case, participate or advise in the 
recommended decision, the Director’s 
review under § 1209.55 of the rec-
ommended decision, or the Director’s 
final determination on the merits 
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based upon his review of the rec-
ommended decision, except as a wit-
ness or counsel in the adjudicatory pro-
ceedings. This section shall not pro-
hibit FHFA counsel of record from pro-
viding necessary and appropriate legal 
advice to the Director on supervisory 
(including information or legal advice 
as to settlement issues) or regulatory 
matters. 

§ 1209.15 Filing of papers. 
(a) Filing. All pleadings, motions, 

memoranda, and any other submissions 
or papers required to be filed in the 
proceeding shall be addressed to the 
presiding officer and filed with FHFA, 
1700 G Street, NW., Fourth Floor, 
Washington, DC 20552, in accordance 
with paragraphs (b) and (c) of this sec-
tion. 

(b) Manner of filing. Unless otherwise 
specified by the Director or the pre-
siding officer, filing shall be accom-
plished by: 

(1) Overnight delivery. Overnight U.S. 
Postal Service delivery or delivery by a 
reliable commercial delivery service 
for same day or overnight delivery to 
the address stated above; or 

(2) U.S. Mail. First class, registered, 
or certified mail via the U.S. Postal 
Service; and 

(3) Electronic media. Transmission by 
electronic media shall be required by 
and upon any conditions specified by 
the Director or the presiding officer. 
FHFA shall provide a designated site 
for the electronic filing of all papers in 
a proceeding in accordance with any 
conditions specified by the presiding 
officer. All papers filed by electronic 
media shall be filed concurrently in a 
manner set out above and in accord-
ance with paragraph (c) of this section. 

(c) Formal requirements as to papers 
filed—(1) Form. To be filed, all papers 
must set forth the name, address, tele-
phone number, and electronic mail ad-
dress of the representative or party 
seeking to make the filing. Addition-
ally, all such papers must be accom-
panied by a certification setting forth 
when and how service has been made 
on all other parties. All papers filed 
must be double-spaced on 81⁄2 x 11-inch 
paper and must be clear, legible, and 
formatted as required by paragraph 
(c)(5) of this section. 

(2) Signature. All papers filed must be 
dated and signed as provided in 
§ 1209.13. 

(3) Caption. All papers filed must in-
clude at the head thereof, or on a title 
page, the FHFA caption, title and 
docket number of the proceeding, the 
name of the filing party, and the sub-
ject of the particular paper. 

(4) Number of copies. Unless otherwise 
specified by the Director or the pre-
siding officer, an original and one copy 
of all pleadings, motions and memo-
randa, or other such papers shall be 
filed, except that only one copy of 
transcripts of testimony and exhibits 
shall be filed. 

(5) Content format. All papers filed 
shall be formatted in such program(s) 
(e.g., MS WORD©, MS Excel©, or Word-
Perfect©) as the presiding officer or Di-
rector shall specify. 

§ 1209.16 Service of papers. 

(a) Except as otherwise provided, a 
party filing papers or serving a sub-
poena shall serve a copy upon the rep-
resentative of record for each party to 
the proceeding so represented, and 
upon any party who is not so rep-
resented, in accordance with the re-
quirements of this section. 

(b) Except as provided in paragraphs 
(c)(2) and (d) of this section, a serving 
party shall use one or more of the fol-
lowing methods of service: 

(1) Personal service; 
(2) Overnight U.S. Postal Service de-

livery or delivery by a reliable com-
mercial delivery service for same day 
or overnight delivery to the parties’ re-
spective street addresses; or 

(3) First class, registered, or certified 
mail via the U.S. Postal Service; and 

(4) For transmission by electronic 
media, each party shall promptly pro-
vide the presiding officer and all par-
ties, in writing, an active electronic 
mail address where service will be ac-
cepted on behalf of such party. Any 
document transmitted via electronic 
mail for service on a party shall com-
ply in all respects with the require-
ments of § 1209.15(c). 

(5) Service of pleadings or other pa-
pers made by facsimile may not exceed 
a total page count of 30 pages. Any 
paper served by facsimile transmission 
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shall meet the requirements of 
§ 1209.15(c). 

(6) Any party serving a pleading or 
other paper by electronic media under 
paragraph (4) of this section also shall 
concurrently serve that pleading or 
paper by one of the methods specified 
in paragraphs (1) through (5) of this 
section. 

(c) By the Director or the presiding offi-
cer. (1) All papers required to be served 
by the Director or the presiding officer 
upon a party who has appeared in the 
proceeding in accordance with § 1209.72 
shall be served by the means specified 
in paragraph (b) of this section. 

(2) If a notice of appearance has not 
been filed in the proceeding for a party 
in accordance with § 1209.72, the Direc-
tor or the presiding officer shall make 
service upon the party by any of the 
following methods: 

(i) By personal service; 
(ii) If the person to be served is an in-

dividual, by delivery to a person of 
suitable age and discretion at the phys-
ical location where the individual re-
sides or works; 

(iii) If the person to be served is a 
corporation or other association, by de-
livery to an officer, managing or gen-
eral agent, or to any other agent au-
thorized by appointment or by law to 
receive service and, if the agent is one 
authorized by statute to receive service 
and the statute so requires, by also 
mailing a copy to the party; 

(iv) By registered or certified mail 
addressed to the person’s last known 
address; or 

(v) By any other method reasonably 
calculated to give actual notice. 

(d) Subpoenas. Service of a subpoena 
may be made: 

(1) By personal service; 
(2) If the person to be served is an in-

dividual, by delivery to a person of 
suitable age and discretion at the phys-
ical location where the individual re-
sides or works; 

(3) If the person to be served is a cor-
poration or other association, by deliv-
ery to an officer, managing or general 
agent, or to any other agent authorized 
by appointment or by law to receive 
service and, if the agent is one author-
ized by statute to receive service and 
the statute so requires, by also mailing 
a copy to the party; 

(4) By registered or certified mail ad-
dressed to the person’s last known ad-
dress; or 

(5) By any other method reasonably 
calculated to give actual notice. 

(e) Area of service. Service in any 
State or the District of Columbia, or 
any commonwealth, possession, terri-
tory or other place subject to the juris-
diction of the United States, or on any 
person doing business in any State or 
the District of Columbia, or any com-
monwealth, possession, territory or 
other place subject to the jurisdiction 
of the United States, or on any person 
as otherwise permitted by law, is effec-
tive without regard to the place where 
the hearing is held. 

(f) Proof of service. Proof of service of 
papers filed by a party shall be filed be-
fore action is taken thereon. The proof 
of service, which shall serve as prima 
facie evidence of the fact and date of 
service, shall show the date and man-
ner of service and may be by written 
acknowledgment of service, by declara-
tion of the person making service, or 
by certificate of a representative of 
record. However, failure to file proof of 
service contemporaneously with the 
papers shall not affect the validity of 
actual service. The presiding officer 
may allow the proof to be amended or 
supplied, unless to do so would result 
in material prejudice to a party. 

§ 1209.17 Time computations. 
(a) General rule. In computing any pe-

riod of time prescribed or allowed 
under this part, the date of the act or 
event that commences the designated 
period of time is not included. Com-
putations shall include the last day of 
the time period, unless the day falls on 
a Saturday, Sunday, or Federal holi-
day. When the last day is a Saturday, 
Sunday or Federal holiday, the period 
of time shall run until the end of the 
next day that is not a Saturday, Sun-
day, or Federal holiday. Intermediate 
Saturdays, Sundays and Federal holi-
days are included in the computation 
of time. However, when the time period 
within which an act is to be performed 
is 10 days or less, not including any ad-
ditional time allowed for in paragraph 
(c) of this section, intermediate Satur-
days, Sundays and Federal holidays are 
not included. 
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(b) When papers are deemed to be filed 
or served. (1) Filing or service are 
deemed to be effective: 

(i) In the case of personal service or 
same day reliable commercial delivery 
service, upon actual service; 

(ii) In the case of U.S. Postal Service 
or reliable commercial overnight deliv-
ery service, or first class, registered, or 
certified mail, upon deposit in or deliv-
ery to an appropriate point of collec-
tion; 

(iii) In the case of transmission by 
electronic media, as specified by the 
authority receiving the filing, in the 
case of filing; or 

(iv) In the case of transmission by 
electronic media or facsimile, when the 
device through which the document 
was sent provides a reliable indicator 
that the document has been received 
by the opposing party, in the case of 
service. 

(2) The effective filing and service 
dates specified in paragraph (b)(1) of 
this section may be modified by the Di-
rector or the presiding officer, or by 
agreement of the parties in the case of 
service. 

(c) Calculation of time for service and 
filing of responsive papers. Whenever a 
time limit is measured by a prescribed 
period from the service of any notice, 
pleading or paper, the applicable time 
limits shall be calculated as follows: 

(1) If service was made by delivery to 
the U.S. Postal Service for longer than 
overnight delivery service by first 
class, registered, or certified mail, add 
three calendar days to the prescribed 
period for the responsive pleading or 
other filing. 

(2) If service was personal, or was 
made by delivery to the U.S. Postal 
Service or any reliable commercial de-
livery service for overnight delivery, 
add one calendar-day to the prescribed 
period for the responsive pleading or 
other filing. 

(3) If service was made by electronic 
media transmission or facsimile, add 
one calendar-day to the prescribed pe-
riod for the responsive pleading or 
other filing—unless otherwise deter-
mined by the Director or the presiding 
officer sua sponte, or upon motion of a 
party in the case of filing or by prior 
agreement among the parties in the 
case of service. 

§ 1209.18 Change of time limits. 
Except as otherwise by law required, 

the presiding officer may extend any 
time limit that is prescribed above or 
in any notice or order issued in the 
proceedings. After the referral of the 
case to the Director pursuant to 
§ 1209.53, the Director may grant exten-
sions of the time limits for good cause 
shown. Extensions may be granted on 
the motion of a party after notice and 
opportunity to respond is afforded all 
nonmoving parties, or on the Director’s 
or the presiding officer’s own motion. 

§ 1209.19 Witness fees and expenses. 
Witnesses (other than parties) sub-

poenaed for testimony (or for a deposi-
tion in lieu of personal appearance at a 
hearing) shall be paid the same fees for 
attendance and mileage as are paid in 
the United States district courts in 
proceedings in which the United States 
is a party, provided that, in the case of 
a discovery subpoena addressed to a 
party, no witness fees or mileage shall 
be paid. Fees for witnesses shall be ten-
dered in advance by the party request-
ing the subpoena, except that fees and 
mileage need not be tendered in ad-
vance where FHFA is the party re-
questing the subpoena. FHFA shall not 
be required to pay any fees to or ex-
penses of any witness who was not sub-
poenaed by FHFA. 

§ 1209.20 Opportunity for informal set-
tlement. 

Any respondent may, at any time in 
the proceeding, unilaterally submit to 
FHFA’s counsel of record written offers 
or proposals for settlement of a pro-
ceeding without prejudice to the rights 
of any of the parties. No such offer or 
proposal shall be made to any FHFA 
representative other than FHFA coun-
sel of record. Submission of a written 
settlement offer does not provide a 
basis for adjourning, deferring or oth-
erwise delaying all or any portion of a 
proceeding under this part. No settle-
ment offer or proposal, or any subse-
quent negotiation or resolution, is ad-
missible as evidence in any proceeding. 

§ 1209.21 Conduct of examination. 
Nothing in this part limits or con-

strains in any manner any duty, au-
thority, or right of FHFA to conduct or 
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to continue any examination, inves-
tigation, inspection, or visitation of 
any regulated entity or entity-affili-
ated party. 

§ 1209.22 Collateral attacks on adju-
dicatory proceeding. 

If an interlocutory appeal or collat-
eral attack is brought in any court 
concerning all or any part of an adju-
dicatory proceeding, the challenged ad-
judicatory proceeding shall continue 
without regard to the pendency of that 
court proceeding. No default or other 
failure to act as directed in the adju-
dicatory proceeding within the times 
prescribed in subpart C of this part 
shall be excused based on the pendency 
before any court of any interlocutory 
appeal or collateral attack. 

§ 1209.23 Commencement of pro-
ceeding and contents of notice of 
charges. 

Proceedings under subpart C of this 
part are commenced by the Director by 
the issuance of a notice of charges, as 
defined in § 1209.3(p), that must be 
served upon a respondent. A notice of 
charges shall state all of the following: 

(a) The legal authority for the pro-
ceeding and for FHFA’s jurisdiction 
over the proceeding; 

(b) A statement of the matters of fact 
or law showing that FHFA is entitled 
to relief; 

(c) A proposed order or prayer for an 
order granting the requested relief; 

(d) Information concerning the na-
ture of the proceeding and pertinent 
procedural matters, including: the re-
quirement that the hearing shall be 
held in the District of Columbia; the 
presiding officer will set the date and 
location for an evidentiary hearing in a 
scheduling order to be issued not less 
than 30 days or more than 60 days after 
service of the notice of charges; con-
tact information for FHFA enforce-
ment counsel and the presiding officer, 
if known; submission information for 
filings and appearances, the time with-
in which to request a hearing, and cita-
tion to FHFA Rules of Practice and 
Procedure; and 

(e) Information concerning proper fil-
ing of the answer, including the time 
within which to file the answer as re-
quired by law or regulation, a state-

ment that the answer shall be filed 
with the presiding officer or with 
FHFA as specified therein, and the ad-
dress for filing the answer (and request 
for a hearing, if applicable). 

§ 1209.24 Answer. 

(a) Filing deadline. Unless otherwise 
specified by the Director in the notice, 
respondent shall file an answer within 
20 days of service of the notice of 
charges initiating the enforcement ac-
tion. 

(b) Content of answer. An answer must 
respond specifically to each paragraph 
or allegation of fact contained in the 
notice of charges and must admit, 
deny, or state that the party lacks suf-
ficient information to admit or deny 
each allegation of fact. A statement of 
lack of information has the effect of a 
denial. Denials must fairly meet the 
substance of each allegation of fact de-
nied; general denials are not permitted. 
When a respondent denies part of an al-
legation, that part must be denied and 
the remainder specifically admitted. 
Any allegation of fact in the notice 
that is not denied in the answer is 
deemed admitted for purposes of the 
proceeding. A respondent is not re-
quired to respond to the portion of a 
notice that constitutes the prayer for 
relief or proposed order. The answer 
must set forth affirmative defenses, if 
any, asserted by the respondent. 

(c) Default. Failure of a respondent to 
file an answer required by this section 
within the time provided constitutes a 
waiver of such respondent’s right to ap-
pear and contest the allegations in the 
notice. If no timely answer is filed, 
FHFA counsel of record may file a mo-
tion for entry of an order of default. 
Upon a finding that no good cause has 
been shown for the failure to file a 
timely answer, the presiding officer 
shall file with the Director a rec-
ommended decision containing the 
findings and the relief sought in the 
notice. Any final order issued by the 
Director based upon a respondent’s 
failure to answer is deemed to be an 
order issued upon consent. 

§ 1209.25 Amended pleadings. 

(a) Amendments. The notice or answer 
may be amended or supplemented at 
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any stage of the proceeding. The re-
spondent must answer an amended no-
tice within the time remaining for the 
respondent’s answer to the original no-
tice, or within 10 days after service of 
the amended notice, whichever period 
is longer, unless the Director or pre-
siding officer orders otherwise for good 
cause shown. 

(b) Amendments to conform to the evi-
dence. When issues not raised in the no-
tice or answer are tried at the hearing 
by express or implied consent of the 
parties, or as the presiding officer may 
allow for good cause shown, such issues 
will be treated in all respects as if they 
had been raised in the notice or an-
swer, and no formal amendments are 
required. If evidence is objected to at 
the hearing on the ground that it is not 
within the issues raised by the notice 
or answer, the presiding officer may 
admit the evidence when admission is 
likely to assist in adjudicating the 
merits of the action. The presiding offi-
cer will do so freely when the deter-
mination of the merits of the action is 
served thereby and the objecting party 
fails to satisfy the presiding officer 
that the admission of such evidence 
would unfairly prejudice that party’s 
action or defense upon the merits. The 
presiding officer may grant a continu-
ance to enable the objecting party to 
meet such evidence. 

§ 1209.26 Failure to appear. 
Failure of a respondent to appear in 

person at the hearing or by a duly au-
thorized representative of record con-
stitutes a waiver of respondent’s right 
to a hearing and is deemed an admis-
sion of the facts as alleged and consent 
to the relief sought in the notice. With-
out further proceedings or notice to 
the respondent, the presiding officer 
shall file with the Director a rec-
ommended decision containing the 
Agency’s findings and the relief sought 
in the notice. 

§ 1209.27 Consolidation and severance 
of actions. 

(a) Consolidation. On the motion of 
any party, or on the presiding officer’s 
own motion, the presiding officer may 
consolidate, for some or all purposes, 
any two or more proceedings, if each 
such proceeding involves or arises out 

of the same transaction, occurrence or 
series of transactions or occurrences, 
or involves at least one common re-
spondent or a material common ques-
tion of law or fact, unless such consoli-
dation would cause unreasonable delay 
or injustice. In the event of consolida-
tion under this section, appropriate ad-
justment to the pre-hearing schedule 
must be made to avoid unnecessary ex-
pense, inconvenience, or delay. 

(b) Severance. The presiding officer 
may, upon the motion of any party, 
sever the proceeding for separate reso-
lution of the matter as to any respond-
ent only if the presiding officer finds 
that undue prejudice or injustice to the 
moving party would result from not 
severing the proceeding and such undue 
prejudice or injustice would outweigh 
the interests of judicial economy and 
expedition in the complete and final 
resolution of the proceeding. 

§ 1209.28 Motions. 

(a) In writing. (1) Except as otherwise 
provided herein, an application or re-
quest for an order or ruling must be 
made by written motion. 

(2) All written motions must state 
with particularity the relief sought and 
must be accompanied by a proposed 
order. 

(3) No oral argument may be held on 
written motions except as otherwise di-
rected by the presiding officer. Written 
memoranda, briefs, affidavits, or other 
relevant material or documents may be 
filed in support of or in opposition to a 
motion. 

(b) Oral motions. A motion may be 
made orally on the record, unless the 
presiding officer directs that such mo-
tion be reduced to writing, in which 
case the motion will be subject to the 
requirements of this section. 

(c) Filing of motions. Motions must be 
filed with the presiding officer and 
served on all parties; except that fol-
lowing the filing of a recommended de-
cision, motions must be filed with the 
Director. Motions for pre-trial relief 
such as motions in limine or objections 
to offers of proof or experts shall be 
filed not less than 10 days prior to the 
date of the evidentiary hearing, except 
as provided with the consent of the pre-
siding officer for good cause shown. 
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(d) Responses and replies. (1) Except as 
otherwise provided herein, any party 
may file a written response to a non- 
dispositive motion within 10 days after 
service of any written motion, or with-
in such other period of time as may be 
established by the presiding officer or 
the Director; and the moving party 
may file a written reply to a written 
response to a non-dispositive motion 
within five days after the service of the 
response, unless some other period is 
ordered by the presiding officer or the 
Director. The presiding officer shall 
not rule on any oral or written motion 
before each party with an interest in 
the motion has had an opportunity to 
respond as provided in this section. 

(2) The failure of a party to oppose a 
written motion or an oral motion made 
on the record is deemed as consent by 
that party to the entry of an order sub-
stantially in the form of the order ac-
companying the motion. 

(e) Dilatory motions. Frivolous, dila-
tory, or substantively repetitive mo-
tions are prohibited. The filing of such 
motions may form the basis for sanc-
tions. 

(f) Dispositive motions. Dispositive mo-
tions are governed by §§ 1209.34 and 
1209.35 of this part. 

§ 1209.29 Discovery. 
(a) General rule—(1) Limits on dis-

covery. Subject to the limitations set 
out in paragraphs (a)(2), (b), (d), and (e) 
of this section, a party to a proceeding 
under this part may obtain document 
discovery by serving upon any other 
party in the proceeding a written re-
quest to produce documents. For pur-
poses of such requests, the term ‘‘doc-
uments’’ may be defined to include 
records, drawings, graphs, charts, pho-
tographs, recordings, or data stored in 
electronic form or other data compila-
tions from which information can be 
obtained or translated, if necessary, by 
the parties through detection devices 
into reasonably usable form (e.g., elec-
tronically stored information), as well 
as written material of all kinds. 

(2) Discovery plan. (i) In the initial 
scheduling conference held in accord-
ance with § 1209.36, or otherwise at the 
earliest practicable time, the presiding 
officer shall require the parties to con-
fer in good faith to develop and submit 

a joint discovery plan for the timely, 
cost-effective management of docu-
ment discovery (including, if applica-
ble, electronically stored information). 
The discovery plan should provide for 
the coordination of similar discovery 
requests by multiple parties, if any, 
and specify how costs are to be appor-
tioned among those parties. The dis-
covery plan shall specify the form of 
electronic productions, if any. Docu-
ments are to be produced in accordance 
with the technical specifications de-
scribed in the discovery plan. 

(ii) Discovery in the proceeding may 
commence upon the approval of the 
discovery plan by the presiding officer. 
Thereafter, the presiding officer may 
interpret or modify the discovery plan 
for good cause shown or in his or her 
discretion due to changed cir-
cumstances. 

(iii) Nothing in paragraph (a)(2) of 
this section shall be interpreted or 
deemed to require the production of 
documents that are privileged or not 
reasonably accessible because of undue 
burden or cost, or to require any docu-
ment production otherwise incon-
sistent with the limitations on dis-
covery set forth in this part. 

(b) Relevance and scope. (1) A party 
may obtain document discovery re-
garding any matter not privileged that 
is materially relevant to the charges or 
allowable defenses raised in the pend-
ing proceeding. 

(2) The scope of available discovery 
shall be limited in accordance with 
subpart C of this part. Any request for 
the production of documents that seeks 
to obtain privileged information or 
documents not materially relevant 
under paragraph (b)(1) of this section, 
or that is unreasonable, oppressive, ex-
cessive in scope, unduly burdensome, 
cumulative, or repetitive of any prior 
discovery requests, shall be denied or 
modified. 

(3) A request for document discovery 
is unreasonable, oppressive, excessive 
in scope, or unduly burdensome—and 
shall be denied or modified—if, among 
other things, the request: 

(i) Fails to specify justifiable limita-
tions on the relevant subject matter, 
time period covered, search param-
eters, or the geographic location(s) or 
data repositories to be searched; 
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(ii) Fails to identify documents with 
sufficient specificity; 

(iii) Seeks material that is duplica-
tive, cumulative, or obtainable from 
another source that is more accessible, 
cost-effective, or less burdensome; 

(iv) Calls for the production of docu-
ments to be delivered to the requesting 
party or his or her designee and fails to 
provide a written agreement by the re-
questor to pay in advance for the costs 
of production in accordance with 
§ 1209.30, or otherwise fails to take into 
account costs associated with proc-
essing electronically stored informa-
tion or any cost-sharing agreements 
between the parties; 

(v) Fails to afford the responding 
party adequate time to respond; or 

(vi) Fails to take into account reten-
tion policies or security protocols with 
respect to Federal information sys-
tems. 

(c) Forms of discovery. Discovery shall 
be limited to requests for production of 
documents for inspection and copying. 
No other form of discovery shall be al-
lowed. Discovery by use of interrog-
atories is not permitted. This para-
graph shall not be interpreted to re-
quire the creation of a document. 

(d) Privileged matter—(1) Privileged 
documents are not discoverable. (i) Privi-
leges include the attorney-client privi-
lege, work-product privilege, any gov-
ernment’s or government agency’s de-
liberative process privilege, and any 
other privileges provided by the Con-
stitution, any applicable act of Con-
gress, or the principles of common law. 

(ii) The parties may enter into a 
written agreement to permit a pro-
ducing party to assert applicable privi-
leges of a document even after its pro-
duction and to request the return or 
destruction of privileged matter (claw 
back agreement). The parties shall file 
the claw back agreement with the pre-
siding officer. To ensure the enforce-
ability of the terms of any such claw 
back agreement, the presiding officer 
shall enter an order. Any party may 
petition the presiding officer for an 
order specifying claw back procedures 
for good cause shown. 

(2) No effect on examination authority. 
The limitations on discoverable matter 
provided for in this part are not in-
tended and shall not be construed to 

limit or otherwise affect the examina-
tion, regulatory or supervisory author-
ity of FHFA. 

(e) Time limits. All discovery matters, 
including all responses to discovery re-
quests, shall be completed at least 20 
days prior to the date scheduled for the 
commencement of the testimonial 
phase of the hearing. No exception to 
this discovery time limit shall be per-
mitted, unless the presiding officer 
finds on the record that good cause ex-
ists for waiving the 20-day requirement 
of this paragraph. 

(f) Production. Documents must be 
produced as they are kept in the usual 
course of business, or labeled and orga-
nized to correspond with the categories 
in the request, or otherwise produced 
in a manner determined by mutual 
agreement between the requesting 
party and the party or non-party to 
whom the request is directed in accord-
ance with this part. 

§ 1209.30 Request for document dis-
covery from parties. 

(a) General rule. Each request for the 
production of documents must conform 
to the requirements of this part. 

(1) Limitations. Subject to applicable 
limitations on discovery in this part, a 
party may serve (requesting party) a 
request on another party (responding 
party) for the production of any non- 
privileged, discoverable documents in 
the possession, custody, or control of 
the responding party. A requesting 
party shall serve a copy of any such 
document request on all other parties. 
Each request for the production of doc-
uments must, with reasonable particu-
larity, identify or describe the docu-
ments to be produced, either by indi-
vidual item or by category, with suffi-
cient specificity to enable the respond-
ing party to respond consistent with 
the requirements of this part. 

(2) Discovery plan. Document dis-
covery under subpart C of this part 
shall be consistent with any discovery 
plan approved by the presiding officer 
under § 1209.29. 

(b) Production and costs—(1) General 
rule. Subject to the applicable limita-
tions on discovery in this part and the 
discovery plan, the requesting party 
shall specify a reasonable time, place, 
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and manner for the production of docu-
ments and the performance of any re-
lated acts. The responding party shall 
produce documents to the requesting 
party in a manner consistent with the 
discovery plan. 

(2) Costs. All costs associated with 
document productions—including, 
without limitation, photocopying (as 
specified in paragraph (b)(4) of this sec-
tion) or electronic processing (as speci-
fied in paragraph (b)(5) of this sec-
tion)—shall be born by the requesting 
party, or otherwise in accordance with 
any discovery plan approved by the 
presiding officer that may require such 
costs be apportioned between parties, 
or as otherwise ordered by the pre-
siding officer. If consistent with the 
discovery plan approved by the pre-
siding officer, the responding party 
may require receipt of payment of any 
such document production costs in ad-
vance before any such production of re-
sponsive documents. 

(3) Organization. Unless otherwise 
provided for in any discovery plan ap-
proved by the presiding officer under 
§ 1209.29 of this part, or by order of the 
presiding officer, documents must be 
produced as they are kept in the usual 
course of business or they shall be la-
beled and organized to correspond with 
the categories in the document re-
quest. 

(4) Photocopying charges. 
Photocopying charges are to be set at 
the current rate per page imposed by 
FHFA under the fee schedule pursuant 
to § 1202.11(c) of this part for requests 
for documents filed under the Freedom 
of Information Act, 5 U.S.C. 552. 

(5) Electronic processing. In the event 
that any party seeks the production of 
electronically stored information (i.e., 
information created, stored, commu-
nicated, or used in digital format re-
quiring the use of computer hardware 
and software), the parties shall confer 
in good faith to resolve common dis-
covery issues related to electronically 
stored information, such as preserva-
tion, search methodology, collection, 
and need for such information; the 
suitability of alternative means to ob-
tain it; and the format of production. 
Consistent with the discovery plan ap-
proved by the presiding officer under 
§ 1209.29, costs associated with the proc-

essing of such electronic information 
(i.e., imaging; scanning; conversion of 
‘‘native’’ files to images that are 
viewable and searchable; indexing; cod-
ing; database or Web-based hosting; 
searches; branding of endorsements, 
such as ‘‘confidential’’ or document 
control numbering; privilege reviews; 
and copies of production discs) and de-
livery of any such document produc-
tion, shall be born by the requesting 
party, apportioned among the parties, 
or as otherwise ordered by the pre-
siding officer. Nothing in this part 
shall be deemed to require FHFA to 
produce privileged documents or any 
electronic records in violation of appli-
cable Federal law or security protocols. 

(c) Obligation to update responses. A 
party who has responded to a discovery 
request is not required to supplement 
the response, unless: 

(1) The responding party learns that 
in some material respect the informa-
tion disclosed is incomplete or incor-
rect, and 

(2) The additional or corrective infor-
mation has not otherwise been made 
known to the other parties during the 
discovery process or in writing. 

(d) Motions to strike or limit discovery 
requests. (1) Any party served with a 
document discovery request may object 
within 30 days of service of the request 
by filing a motion to strike or limit 
the request in accordance with the pro-
visions of § 1209.28 of this part. No other 
party may file an objection. If an ob-
jection is made only to a portion of an 
item or category in a request, the ob-
jection shall specify that portion. Any 
objections not made in accordance with 
this paragraph and § 1209.28 are waived. 

(2) The party who served the request 
that is the subject of a motion to 
strike or limit may file a written re-
sponse in accordance with the provi-
sions of § 1209.28. A reply by the moving 
party, if any, shall be governed by 
§ 1209.28. No other party may file a re-
sponse. 

(e) Privilege. At the time other docu-
ments are produced, all documents 
withheld on a claim of privilege must 
be reasonably identified, together with 
a statement of the basis for the asser-
tion of privilege on a privilege log. 
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When similar documents that are pro-
tected by the government’s delibera-
tive process, investigative or examina-
tion privilege, the attorney work-prod-
uct doctrine, or the attorney-client 
privilege are voluminous, such docu-
ments may be identified on the log by 
category instead of by individual docu-
ment. The presiding officer has discre-
tion to permit submission of a privi-
lege log subsequent to the document 
production(s), which may occur on a 
rolling basis if agreed to by the parties 
in the discovery plan, and to determine 
whether an identification by category 
is sufficient to provide notice of with-
held documents. 

(f) Motions to compel production. (1) If 
a party withholds any document as 
privileged or fails to comply fully with 
a document discovery request, the re-
questing party may, within 10 days of 
the assertion of privilege or of the time 
the failure to comply becomes known 
to the requesting party, file a motion 
in accordance with the provisions of 
§ 1209.28 for the issuance of a subpoena 
compelling the production of any such 
document. 

(2) The party who asserted the privi-
lege or failed to comply with the re-
quest may, within five days of service 
of a motion for the issuance of a sub-
poena compelling production, file a 
written response to the motion. No 
other party may file a response. 

(g) Ruling on motions—(1) Appropriate 
protective orders. After the time for fil-
ing a response to a motion to compel 
pursuant to this section has expired, 
the presiding officer shall rule prompt-
ly on any such motion. The presiding 
officer may deny, grant in part, or oth-
erwise modify any request for the pro-
duction of documents, if he determines 
that a discovery request, or any one or 
more of its terms, seeks to obtain the 
production of documents that are privi-
leged or otherwise not within the scope 
of permissible discovery under 
§ 1209.29(b), and may issue appropriate 
protective orders, upon such conditions 
as justice may require. 

(2) No stay. The pendency of a motion 
to strike or limit discovery, or to com-
pel the production of any document, 
shall not stay or continue the pro-
ceeding, unless otherwise ordered by 
the presiding officer. Notwithstanding 

any other provision in this part, the 
presiding officer may not release, or 
order any party to produce, any docu-
ment withheld on the basis of privilege, 
if the withholding party has stated to 
the presiding officer its intention to 
file with the Director a timely motion 
for interlocutory review of the pre-
siding officer’s privilege determination 
or order to produce the documents, 
until the Director has rendered a deci-
sion on the motion for interlocutory 
review. 

(3) Interlocutory review by the Director. 
Interlocutory review of a privilege de-
termination or document discovery 
subpoena of the presiding officer shall 
be in accordance with § 1209.33. To the 
extent necessary to rule promptly on 
such matters, the Director may request 
that the presiding officer provide addi-
tional information from the record. As 
provided by § 1209.33 of this part, a 
pending interlocutory review of a privi-
lege determination or document dis-
covery subpoena shall not stay the pro-
ceedings, unless otherwise ordered by 
the presiding officer or the Director. 

(h) Enforcement of document discovery 
subpoenas—(1) Authority. If the pre-
siding officer or Director issues a sub-
poena compelling production of docu-
ments by a party in a proceeding under 
this part, in the event of noncompli-
ance with the subpoena and to the ex-
tent authorized by section 1379D(c)(1) 
of the Safety and Soundness Act (12 
U.S.C. 4641(c)(1)), the Director or the 
subpoenaing party may apply to the 
appropriate United States district 
court for an order requiring compliance 
with the subpoena. 

(2) United States district court jurisdic-
tion. As provided by section 1379D(c)(2) 
of the Safety and Soundness Act (12 
U.S.C. 4641(c)(2)), the appropriate 
United States district court has the ju-
risdiction and power to order and to re-
quire compliance with any discovery 
subpoena issued under this part. 

(3) No stay; sanctions. The judicial en-
forcement of a discovery subpoena 
shall not operate as a stay of the pro-
ceedings, unless the presiding officer or 
the Director orders a stay of such dura-
tion as the presiding officer or Director 
may find reasonable and in the best in-
terest of the parties or as justice may 
require. A party’s right to seek judicial 
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enforcement of a subpoena shall not in 
any manner limit the sanctions that 
may be imposed by the presiding offi-
cer or Director against a party who 
fails to produce or induces another to 
fail to produce subpoenaed documents. 

§ 1209.31 Document discovery sub-
poenas to non-parties. 

(a) General rules—(1) Application for 
subpoena. As provided under this part, 
any party may apply to the presiding 
officer for the issuance of a document 
discovery subpoena addressed to any 
person who is not a party to the pro-
ceeding. The application must contain 
the proposed document subpoena, and a 
brief statement of facts demonstrating 
that the documents are materially rel-
evant to the charges and issues pre-
sented in the proceeding and the rea-
sonableness of the scope of the docu-
ment request. The subpoenaing party 
shall specify a reasonable time, place, 
and manner for production in response 
to the subpoena, and state its un-
equivocal intention to pay for the pro-
duction of the documents as provided 
in this part. 

(2) Service of subpoena. A party shall 
apply for a document subpoena under 
this section only within the time pe-
riod during which such party could 
serve a discovery request under § 1209.30 
of this part. The party obtaining the 
document subpoena is responsible for 
serving it on the subpoenaed person 
and for serving copies on all other par-
ties. Document subpoenas may be 
served in the District of Columbia, or 
any State, Territory, possession, or 
other place subject to the jurisdiction 
of the United States, or as otherwise 
provided by law. 

(3) Presiding officer’s discretion. The 
presiding officer shall issue promptly 
any document subpoena applied for 
under this section subject to the appli-
cation conditions set forth in this sec-
tion and his or her discretion. If the 
presiding officer determines that the 
application does not set forth a valid 
basis for the issuance of the requested 
document subpoena, or that any of its 
terms are unreasonable, oppressive, ex-
cessive in scope, unduly burdensome, 
or otherwise objectionable under 
§ 1209.29(b), he may refuse to issue the 
requested document subpoena or may 

issue it in a modified form upon such 
additional conditions as may be deter-
mined by the presiding officer. 

(b) Motion to quash or modify—(1) Lim-
ited appearance. Any non-party to a 
pending proceeding to whom a docu-
ment subpoena is directed may enter a 
limited appearance, through a rep-
resentative or on his or her own behalf, 
before the presiding officer to file with 
the presiding officer a motion to quash 
or modify such subpoena, accompanied 
by a statement of the basis for quash-
ing or modifying the subpoena. 

(2) Objections. Any motion to quash or 
modify a document subpoena must be 
filed on the same basis, including the 
assertion of any privileges, upon which 
a party could object to a discovery doc-
ument request under § 1209.30 and dur-
ing the same time limits during which 
such an objection could be filed. 

(3) Responses and replies. The party 
who obtained the subpoena may re-
spond to such motion within 10 days of 
service of the motion; the response 
shall be served on the non-party in ac-
cordance with this part. Absent express 
leave of the presiding officer, no other 
party may respond to the non-party’s 
motion. The non-party may file a reply 
within five days of service of a re-
sponse. 

(4) No stay. A non-party’s right to 
seek to quash or modify a document 
subpoena shall not stay the proceeding, 
or limit in any manner the sanctions 
that may be imposed by the presiding 
officer against a party who induces an-
other to fail to produce any such sub-
poenaed documents. No party may rely 
upon the pendency of a non-party’s mo-
tion to quash or modify a document 
subpoena to excuse performance of any 
action required of that party under 
this part. 

(c) Enforcing document subpoenas to 
non-parties—(1) Application for enforce-
ment of subpoena. If a non-party fails to 
comply with any subpoena issued pur-
suant to this section or with any order 
of the presiding officer that directs 
compliance with all or any portion of a 
document subpoena issued pursuant to 
this section, the subpoenaing party or 
any other aggrieved party to the pro-
ceeding may, to the extent authorized 
by section 1379D(c) of the Safety and 
Soundness Act (12 U.S.C. 4641(c)), apply 
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to an appropriate United States dis-
trict court for an order requiring com-
pliance with the subpoena. 

(2) No stay. A party’s right to seek 
district court enforcement of a non- 
party document production subpoena 
under this section shall not automati-
cally stay an enforcement proceeding 
under of the Safety and Soundness Act. 

(3) Sanctions. A party’s right to seek 
district court enforcement of a non- 
party document subpoena shall in no 
way limit the sanctions that may be 
imposed by the presiding officer on a 
party who induces another to fail to 
comply with any subpoena issued under 
this section. 

§ 1209.32 Deposition of witness un-
available for hearing. 

(a) General rules. (1) If a witness will 
not be available for the hearing, a 
party desiring to preserve that 
witness’s testimony for the record may 
apply to the presiding officer in accord-
ance with the procedures set forth in 
paragraph (a)(2) of this section for the 
issuance of a subpoena or subpoena 
duces tecum requiring attendance of the 
witness at a deposition for the purpose 
of preserving that witness’s testimony. 
The presiding officer may issue a depo-
sition subpoena under this section 
upon a showing that: 

(i) The witness will be unable to at-
tend or may be prevented from attend-
ing the testimonial phase of the hear-
ing because of age, sickness, or infir-
mity, or will be otherwise unavailable; 

(ii) The subpoenaing party did not 
cause or contribute to the unavail-
ability of the witness for the hearing; 

(iii) The witness has personal knowl-
edge and the testimony is reasonably 
expected to be materially relevant to 
claims, defenses, or matters deter-
mined to be at issue in the proceeding; 
and 

(iv) Taking the deposition will not 
result in any undue burden to any 
other party and will not cause undue 
delay of the proceeding. 

(2) The application must contain a 
proposed deposition subpoena and a 
brief statement of the reasons for the 
issuance of the subpoena. The subpoena 
must name the witness whose deposi-
tion is to be taken and specify the time 
and place for taking the deposition. A 

deposition subpoena may require the 
witness to be deposed anywhere within 
the United States, or its Territories 
and possessions, in which that witness 
resides or has a regular place of em-
ployment or such other convenient 
place as the presiding officer shall fix. 

(3) Subpoenas must be issued prompt-
ly upon request, unless the presiding 
officer determines that the request 
fails to set forth a valid basis under 
this section for its issuance. Before 
making a determination that there is 
no valid basis for issuing the subpoena, 
the presiding officer shall require a 
written response from the party re-
questing the subpoena or require at-
tendance at a conference to determine 
whether there is a valid basis upon 
which to issue the requested subpoena. 

(4) The party obtaining a deposition 
subpoena is responsible for serving it 
on the witness and for serving copies 
on all parties. Unless the presiding offi-
cer orders otherwise, no deposition 
under this section shall be taken on 
fewer than 10 days’ notice to the wit-
ness and all parties. Deposition sub-
poenas may be served anywhere within 
the United States or its Territories and 
possessions, or on any person doing 
business anywhere within the United 
States or its Territories and posses-
sions, or as otherwise permitted by 
law. 

(b) Objections to deposition subpoenas. 
(1) The witness and any party who has 
not had an opportunity to oppose a 
deposition subpoena issued under this 
section may file a motion with the pre-
siding officer under § 1209.28 of this part 
to quash or modify the subpoena prior 
to the time for compliance specified in 
the subpoena, but not more than 10 
days after service of the subpoena. 

(2) A statement of the basis for the 
motion to quash or modify a subpoena 
issued under this section must accom-
pany the motion. The motion must be 
served on all parties. 

(c) Procedure upon deposition. (1) Each 
witness testifying pursuant to a deposi-
tion subpoena must be duly sworn and 
each party shall have the right to ex-
amine the witness. Objections to ques-
tions or documents must be in short 
form, stating the grounds for the objec-
tion. Failure to object to questions or 
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documents is not deemed a waiver ex-
cept where the ground for objection 
might have been avoided if the objec-
tion had been presented timely. All 
questions, answers, and objections 
must be recorded and transcribed. 
Videotaped depositions must be tran-
scribed for the record; copies and tran-
scriptions must be supplied to each 
party. 

(2) Any party may move before the 
presiding officer for an order compel-
ling the witness to answer any ques-
tions the witness has refused to answer 
or submit any evidence that, during 
the deposition, the witness has refused 
to submit. 

(3) The deposition transcript must be 
subscribed by the witness, unless the 
parties and the witness, by stipulation, 
have waived the signing, or the witness 
is ill, cannot be found, or has refused to 
sign. If the deposition is not subscribed 
by the witness, the court reporter tak-
ing the deposition shall certify that 
the transcript is a true and complete 
transcript of the deposition. 

(d) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any 
subpoena issued pursuant to this sec-
tion or with any order of the presiding 
officer made upon motion under para-
graph (c)(2) of this section, the sub-
poenaing party or other aggrieved 
party may, to the extent authorized by 
section 1379D(c) of the Safety and 
Soundness Act (12 U.S.C. 4641(c)), apply 
to an appropriate United States dis-
trict court for an order requiring com-
pliance with the portions of the sub-
poena that the presiding officer has or-
dered enforced. A party’s right to seek 
court enforcement of a deposition sub-
poena in no way limits the sanctions 
that may be imposed by the presiding 
officer on a party who fails to comply 
with or induces a failure to comply 
with a subpoena issued under this sec-
tion. 

§ 1209.33 Interlocutory review. 

(a) General rule. The Director may re-
view a ruling of the presiding officer 
prior to the certification of the record 
to the Director only in accordance with 
the procedures set forth in this section. 

(b) Scope of review. The Director may 
exercise interlocutory review of a rul-

ing of the presiding officer if the Direc-
tor finds that: 

(1) The ruling involves a controlling 
question of law or policy as to which 
substantial grounds exist for a dif-
ference of opinion; 

(2) Immediate review of the ruling 
may materially advance the ultimate 
termination of the proceeding; 

(3) Subsequent modification of the 
ruling at the conclusion of the pro-
ceeding would be an inadequate rem-
edy; or 

(4) Subsequent modification of the 
ruling would cause unusual delay or ex-
pense. 

(c) Procedure. Any motion for inter-
locutory review shall be filed by a 
party with the presiding officer within 
10 days of his or her ruling. Upon the 
expiration of the time for filing all re-
sponses, the presiding officer shall 
refer the matter to the Director for 
final disposition. In referring the mat-
ter to the Director, the presiding offi-
cer may indicate agreement or dis-
agreement with the asserted grounds 
for interlocutory review of the ruling 
in question. 

(d) Suspension of proceeding. Neither a 
request for interlocutory review nor 
any disposition of such a request by 
the Director under this section sus-
pends or stays the proceeding unless 
otherwise ordered by the presiding offi-
cer or the Director. 

§ 1209.34 Summary disposition. 

(a) In general. The presiding officer 
shall recommend that the Director 
issue a final order granting a motion 
for summary disposition if the undis-
puted pleaded facts, admissions, affida-
vits, stipulations, documentary evi-
dence, matters as to which official no-
tice may be taken, and any other evi-
dentiary materials properly submitted 
in connection with a motion for sum-
mary disposition show that: 

(1) There is no genuine issue as to 
any material fact; and 

(2) The movant is entitled to a deci-
sion in its favor as a matter of law. 

(b) Filing of motions and responses. (1) 
Any party who believes there is no gen-
uine issue of material fact to be deter-
mined and that such party is entitled 
to a decision as a matter of law may 
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move at any time for summary disposi-
tion in its favor of all or any part of 
the proceeding. Any party, within 30 
days after service of such motion or 
within such time period as allowed by 
the presiding officer, may file a re-
sponse to such motion. 

(2) A motion for summary disposition 
must be accompanied by a statement of 
material facts as to which the movant 
contends there is no genuine issue. 
Such motion must be supported by doc-
umentary evidence, which may take 
the form of admissions in pleadings, 
stipulations, depositions, investigatory 
depositions, transcripts, affidavits, and 
any other evidentiary materials that 
the movant contends support its posi-
tion. The motion must also be accom-
panied by a brief containing the points 
and authorities in support of the con-
tention of the movant. Any party op-
posing a motion for summary disposi-
tion must file a statement setting 
forth those material facts as to which 
the party contends a genuine dispute 
exists. Such opposition must be sup-
ported by evidence of the same type as 
that submitted with the motion for 
summary disposition and a brief con-
taining the points and authorities in 
support of the contention that sum-
mary disposition would be inappro-
priate. 

(c) Hearing on motion. At the request 
of any party or on his or her own mo-
tion, the presiding officer may hear 
oral argument on the motion for sum-
mary disposition. 

(d) Decision on motion. Following re-
ceipt of a motion for summary disposi-
tion and all responses thereto, the pre-
siding officer shall determine whether 
the movant is entitled to summary dis-
position. If the presiding officer deter-
mines that summary disposition is 
warranted, the presiding officer shall 
submit a recommended decision to that 
effect to the Director, under § 1209.53. If 
the presiding officer finds that the 
moving party is not entitled to sum-
mary disposition, the presiding officer 
shall make a ruling denying the mo-
tion. 

§ 1209.35 Partial summary disposition. 
If the presiding officer determines 

that a party is entitled to summary 
disposition as to certain claims only, 

he shall defer submitting a rec-
ommended decision to the Director as 
to those claims. A hearing on the re-
maining issues must be ordered. Those 
claims for which the presiding officer 
has determined that summary disposi-
tion is warranted will be addressed in 
the recommended decision filed at the 
conclusion of the hearing. 

§ 1209.36 Scheduling and pre-hearing 
conferences. 

(a) Scheduling conference. After serv-
ice of a notice of charges commencing 
a proceeding under this part, the pre-
siding officer shall order the represent-
ative(s) of record for each party, and 
any party not so represented who is ap-
pearing pro se, to meet in person or to 
confer by telephone at a specified time 
within 30 days of service of such notice 
for the purpose of setting the time and 
place of the testimonial hearing on the 
record to be held within the District of 
Columbia and scheduling the course 
and conduct of the proceeding (the 
‘‘scheduling conference’’). The identi-
fication of potential witnesses, the 
time for and manner of discovery, and 
the exchange of any pre-hearing mate-
rials including witness lists, state-
ments of issues, stipulations, exhibits, 
and any other materials also may be 
determined at the scheduling con-
ference. 

(b) Pre-hearing conferences. The pre-
siding officer may, in addition to the 
scheduling conference, on his or her 
own motion or at the request of any 
party, direct representatives for the 
parties to meet with (in person or by 
telephone) at a pre-hearing conference 
to address any or all of the following: 

(1) Simplification and clarification of 
the issues; 

(2) Stipulations, admissions of fact 
and the contents, authenticity and ad-
missibility into evidence of documents; 

(3) Matters of which official notice 
may be taken; 

(4) Limitation of the number of wit-
nesses; 

(5) Summary disposition of any or all 
issues; 

(6) Resolution of discovery issues or 
disputes; 

(7) Amendments to pleadings; and 
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(8) Such other matters as may aid in 
the orderly disposition of the pro-
ceeding. 

(c) Transcript. The presiding officer, 
in his or her discretion, may require 
that a scheduling or pre-hearing con-
ference be recorded by a court reporter. 
Any transcript of the conference and 
any materials filed, including orders, 
become part of the record of the pro-
ceeding. A party may obtain a copy of 
a transcript at such party’s expense. 

(d) Scheduling or pre-hearing orders. 
Within a reasonable time following the 
conclusion of the scheduling con-
ference or any pre-hearing conference, 
the presiding officer shall serve on 
each party an order setting forth any 
agreements reached and any procedural 
determinations made. 

§ 1209.37 Pre-hearing submissions. 
(a) General. Within the time set by 

the presiding officer, but in no case 
later than 10 days before the start of 
the hearing, each party shall serve on 
every other party the serving party’s: 

(1) Pre-hearing statement; 
(2) Final list of witnesses to be called 

to testify at the hearing, including 
name and address of each witness, and 
a short summary of the expected testi-
mony of each witness; 

(3) List of the exhibits to be intro-
duced at the hearing along with a copy 
of each exhibit; and 

(4) Stipulations of fact, if any. 
(b) Effect of failure to comply. No wit-

ness may testify and no exhibit may be 
introduced at the hearing that is not 
listed in the pre-hearing submissions 
pursuant to paragraph (a) of this sec-
tion, except for good cause shown. 

§ 1209.38 Hearing subpoenas. 
(a) Issuance. (1) Upon application of a 

party to the presiding officer showing 
relevance and reasonableness of scope 
of the testimony or other evidence 
sought, the presiding officer may issue 
a subpoena or a subpoena duces tecum 
requiring the attendance of a witness 
at the hearing or the production of doc-
umentary or physical evidence at such 
hearing. The application for a hearing 
subpoena must also contain a proposed 
subpoena specifying the attendance of 
a witness or the production of evidence 
from any place within the United 

States or its territories and posses-
sions, or as otherwise provided by law, 
at the designated place where the hear-
ing is being conducted. The party mak-
ing the application shall serve a copy 
of the application and the proposed 
subpoena on every other party. 

(2) A party may apply for a hearing 
subpoena at any time before the com-
mencement of or during a hearing. 
During a hearing, a party may make an 
application for a subpoena orally on 
the record before the presiding officer. 

(3) The presiding officer shall 
promptly issue any hearing subpoena 
applied for under this section; except 
that, if the presiding officer determines 
that the application does not set forth 
a valid basis for the issuance of the 
subpoena, or that any of its terms are 
unreasonable, oppressive, excessive in 
scope, or unduly burdensome, he may 
refuse to issue the subpoena or may 
issue the subpoena in a modified form 
upon any conditions consistent with 
subpart C of this part. Upon issuance 
by the presiding officer, the party mak-
ing the application shall serve the sub-
poena on the person named in the sub-
poena and on each party. 

(b) Motion to quash or modify. (1) Any 
person to whom a hearing subpoena is 
directed or any party may file a mo-
tion to quash or modify such subpoena, 
accompanied by a statement of the 
basis for quashing or modifying the 
subpoena. The movant must serve the 
motion on each party and on the per-
son named in the subpoena. Any party 
may respond to the motion within 10 
days of service of the motion. 

(2) Any motion to quash or modify a 
hearing subpoena must be filed prior to 
the time specified in the subpoena for 
compliance, but no more than 10 days 
after the date of service of the sub-
poena upon the movant. 

(c) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any 
subpoena issued pursuant to this sec-
tion or any order of the presiding offi-
cer that directs compliance with all or 
any portion of a hearing subpoena, the 
subpoenaing party or any other ag-
grieved party may seek enforcement of 
the subpoena pursuant to § 1209.31. A 
party’s right to seek court enforcement 
of a hearing subpoena shall in no way 
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limit the sanctions that may be im-
posed by the presiding officer on a 
party who induces a failure to comply 
with subpoenas issued under this sec-
tion. 

§§ 1209.39—1209.49 [Reserved] 

§ 1209.50 Conduct of hearings. 

(a) General rules—(1) Conduct. Hear-
ings shall be conducted in accordance 
with chapter 5 of Title 5 and other ap-
plicable law and so as to provide a fair 
and expeditious presentation of the rel-
evant disputed issues. Except as lim-
ited by this subpart, each party has the 
right to present its case or defense by 
oral and documentary evidence and to 
conduct such cross examination as may 
be required for full disclosure of the 
facts. 

(2) Order of hearing. FHFA counsel of 
record shall present its case-in-chief 
first, unless otherwise ordered by the 
presiding officer or unless otherwise 
expressly specified by law or regula-
tion. FHFA counsel of record shall be 
the first party to present an opening 
statement and a closing statement and 
may make a rebuttal statement after 
the respondent’s closing statement. If 
there are multiple respondents, re-
spondents may agree among them-
selves as to the order of presentation of 
their cases, but if they do not agree, 
the presiding officer shall fix the order. 

(3) Examination of witnesses. Only one 
representative for each party may con-
duct an examination of a witness, ex-
cept that in the case of extensive direct 
examination, the presiding officer may 
permit more than one representative 
for the party presenting the witness to 
conduct the examination. A party may 
have one representative conduct the di-
rect examination and another rep-
resentative conduct re-direct examina-
tion of a witness, or may have one rep-
resentative conduct the cross examina-
tion of a witness and another rep-
resentative conduct the re-cross exam-
ination of a witness. 

(4) Stipulations. Unless the presiding 
officer directs otherwise, all documents 
that the parties have stipulated as ad-
missible shall be admitted into evi-
dence upon commencement of the hear-
ing. 

(b) Transcript. The hearing shall be 
recorded and transcribed. The tran-
script shall be made available to any 
party upon payment of the cost there-
of. The presiding officer shall have au-
thority to order the record corrected, 
either upon motion to correct, upon 
stipulation of the parties, or following 
notice to the parties upon the presiding 
officer’s own motion. 

§ 1209.51 Evidence. 

(a) Admissibility. (1) Except as is oth-
erwise set forth in this section, rel-
evant, material, and reliable evidence 
that is not unduly repetitive is admis-
sible to the fullest extent authorized 
by the Administrative Procedure Act (5 
U.S.C. 552 et seq.) and other applicable 
law. 

(2) Evidence that would be admissible 
under the Federal Rules of Evidence is 
admissible in a proceeding conducted 
pursuant to subpart C of this part. 

(3) Evidence that would be inadmis-
sible under the Federal Rules of Evi-
dence may not be deemed or ruled to be 
inadmissible in a proceeding conducted 
pursuant to subpart C of this part if 
such evidence is relevant, material, 
probative and reliable, and not unduly 
repetitive. 

(b) Official notice. (1) Official notice 
may be taken of any material fact that 
may be judicially noticed by a United 
States district court and of any mate-
rially relevant information in the offi-
cial public records of any Federal or 
State government agency. 

(2) All matters officially noticed by 
the presiding officer or the Director 
shall appear on the record. 

(3) If official notice is requested of 
any material fact, the parties, upon 
timely request, shall be afforded an op-
portunity to object. 

(c) Documents. (1) A duplicate copy of 
a document is admissible to the same 
extent as the original, unless a genuine 
issue is raised as to whether the copy is 
in some material respect not a true and 
legible copy of the original. 

(2) Subject to the requirements of 
paragraph (a)(1) of this section, any 
document, including a report of exam-
ination, oversight activity, inspection, 
or visitation prepared by FHFA or by 
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another Federal or State financial in-
stitution’s regulatory agency, is admis-
sible either with or without a spon-
soring witness. 

(3) Witnesses may use existing or 
newly created charts, exhibits, cal-
endars, calculations, outlines, or other 
graphic material to summarize, illus-
trate, or simplify the presentation of 
testimony. Such materials may, sub-
ject to the presiding officer’s discre-
tion, be used with or without being ad-
mitted into evidence. 

(d) Objections. (1) Objections to the 
admissibility of evidence must be time-
ly made and rulings on all objections 
must appear in the record. 

(2) When an objection to a question 
or line of questioning is sustained, the 
examining representative of record 
may make a specific proffer on the 
record of what he or she expected to 
prove by the expected testimony of the 
witness. The proffer may be by rep-
resentation of the representative or by 
direct interrogation of the witness. 

(3) The presiding officer shall retain 
rejected exhibits, adequately marked 
for identification, for the record and 
transmit such exhibits to the Director. 

(4) Failure to object to admission of 
evidence or to any ruling constitutes a 
waiver of the objection. 

(e) Stipulations. The parties may stip-
ulate as to any relevant matters of fact 
or the authentication of any document 
to be admitted into evidence. Such 
stipulations must be received in evi-
dence at a hearing, are binding on the 
parties with respect to the matters 
stipulated, and shall be made part of 
the record. 

(f) Depositions of unavailable witnesses. 
(1) If a witness is unavailable to testify 
at a hearing and that witness has testi-
fied in a deposition in accordance with 
§ 1209.32, a party may offer as evidence 
all or any part of the transcript of the 
deposition, including deposition exhib-
its, if any. 

(2) Such deposition transcript is ad-
missible to the same extent that testi-
mony would have been admissible had 
that person testified at the hearing, 
provided that if a witness refused to 
answer proper questions during the 
deposition the presiding officer may, 
on that basis, limit the admissibility of 

the deposition in any manner that jus-
tice requires. 

(3) Only those portions of a deposi-
tion or related exhibits received in evi-
dence at the hearing in accordance 
with this section shall constitute a 
part of the record. 

§ 1209.52 Post-hearing filings. 

(a) Proposed findings and conclusions 
and supporting briefs. (1) Using the same 
method of service for each party, the 
presiding officer shall serve notice 
upon each party that the certified 
transcript, together with all hearing 
exhibits and exhibits introduced but 
not admitted into evidence at the hear-
ing, has been filed with the presiding 
officer. Any party may file with the 
presiding officer proposed findings of 
fact, proposed conclusions of law, and a 
proposed order within 30 days after the 
parties have received notice that the 
transcript has been filed with the pre-
siding officer, unless otherwise ordered 
by the presiding officer. 

(2) Proposed findings and conclusions 
must be supported by citation to any 
relevant authorities and by page and 
line references to any relevant portions 
of the record. A post-hearing brief may 
be filed in support of proposed findings 
and conclusions, either as part of the 
same document or in a separate docu-
ment. 

(3) A party is deemed to have waived 
any issue not raised in proposed find-
ings or conclusions timely filed by that 
party. 

(b) Reply briefs. Reply briefs may be 
filed within 15 days after the date on 
which the parties’ proposed findings 
and conclusions and proposed order are 
due. Reply briefs shall be limited 
strictly to responding to new matters, 
issues, or arguments raised by another 
party in papers filed in the proceeding. 
A party who has not filed proposed 
findings of fact and conclusions of law 
or a post-hearing brief may not file a 
reply brief. 

(c) Simultaneous filing required. The 
presiding officer shall not order the fil-
ing by any party of any brief or reply 
brief supporting proposed findings and 
conclusions in advance of the other 
party’s filing of its brief. 
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§ 1209.53 Recommended decision and 
filing of record. 

(a) Filing of recommended decision and 
record. Within 45 days after expiration 
of the time allowed for filing reply 
briefs under § 1209.52(b), the presiding 
officer shall file with and certify to the 
Director, for decision, the record of the 
proceeding. The record must include 
the presiding officer’s recommended 
decision, recommended findings of fact 
and conclusions of law, and proposed 
order; all pre-hearing and hearing tran-
scripts, exhibits and rulings; and the 
motions, briefs, memoranda, and other 
supporting papers filed in connection 
with the hearing. The presiding officer 
shall serve upon each party the rec-
ommended decision, recommended 
findings and conclusions, and proposed 
order. 

(b) Filing of index. At the same time 
the presiding officer files with and cer-
tifies to the Director, for final deter-
mination, the record of the proceeding, 
the presiding officer shall furnish to 
the Director a certified index of the en-
tire record of the proceeding. The cer-
tified index shall include, at a min-
imum, an entry for each paper, docu-
ment or motion filed with the presiding 
officer in the proceeding, the date of 
the filing, and the identity of the filer. 
The certified index shall also include 
an exhibit index containing, at a min-
imum, an entry consisting of exhibit 
number and title or description for: 
each exhibit introduced and admitted 
into evidence at the hearing; each ex-
hibit introduced but not admitted into 
evidence at the hearing; each exhibit 
introduced and admitted into evidence 
after the completion of the hearing; 
and each exhibit introduced but not ad-
mitted into evidence after the comple-
tion of the hearing. 

§ 1209.54 Exceptions to recommended 
decision. 

(a) Filing exceptions. Within 30 days 
after service of the recommended deci-
sion, recommended findings and con-
clusions, and proposed order under 
§ 1209.53, a party may file with the Di-
rector written exceptions to the pre-
siding officer’s recommended decision, 
recommended findings and conclusions, 
and proposed order; to the admission or 
exclusion of evidence; or to the failure 

of the presiding officer to make a rul-
ing proposed by a party. A supporting 
brief may be filed at the time the ex-
ceptions are filed, either as part of the 
same document or in a separate docu-
ment. 

(b) Effect of failure to file or raise ex-
ceptions. (1) Failure of a party to file 
exceptions to those matters specified 
in paragraph (a) of this section within 
the time prescribed is deemed a waiver 
of objection thereto. 

(2) No exception need be considered 
by the Director if the party taking ex-
ception had an opportunity to raise the 
same objection, issue, or argument be-
fore the presiding officer and failed to 
do so. 

(c) Contents. (1) All exceptions and 
briefs in support of such exceptions 
must be confined to the particular 
matters in or omissions from the pre-
siding officer’s recommendations to 
which that party takes exception. 

(2) All exceptions and briefs in sup-
port of exceptions must set forth page 
or paragraph references to the specific 
parts of the presiding officer’s rec-
ommendations to which exception is 
taken, the page or paragraph ref-
erences to those portions of the record 
relied upon to support each exception, 
and the legal authority relied upon to 
support each exception. Exceptions and 
briefs in support shall not exceed a 
total of 30 pages, except by leave of the 
Director on motion. 

(3) One reply brief may be submitted 
by each party opposing the exceptions 
within 10 days of service of exceptions 
and briefs in support of exceptions. 
Reply briefs shall not exceed 15 pages, 
except by leave of the Director on mo-
tion. 

§ 1209.55 Review by Director. 
(a) Notice of submission to the Director. 

When the Director determines that the 
record in the proceeding is complete, 
the Director shall serve notice upon 
the parties that the case has been sub-
mitted to the Director for final deci-
sion. 

(b) Oral argument before the Director. 
Upon the initiative of the Director or 
on the written request of any party 
filed with the Director within the time 
for filing exceptions, the Director may 
order and hear oral argument on the 
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recommended findings, conclusions, de-
cision and order of the presiding offi-
cer. A written request by a party must 
show good cause for oral argument and 
state reasons why arguments cannot be 
presented adequately in writing. A de-
nial of a request for oral argument may 
be set forth in the Director’s final deci-
sion. Oral argument before the Direc-
tor must be transcribed. 

(c) Director’s final decision and order. 
(1) Decisional employees may advise 
and assist the Director in the consider-
ation and disposition of the case. The 
final decision of the Director will be 
based upon review of the entire record 
of the proceeding, except that the Di-
rector may limit the issues to be re-
viewed to those findings and conclu-
sions to which opposing arguments or 
exceptions have been filed by the par-
ties. 

(2) The Director shall render a final 
decision and issue an appropriate order 
within 90 days after notification to the 
parties that the case has been sub-
mitted for final decision, unless the Di-
rector orders that the action or any as-
pect thereof be remanded to the pre-
siding officer for further proceedings. 
Copies of the final decision including 
findings of fact and an appropriate 
order of the Director shall be served 
upon each party to the proceeding and 
as otherwise required by statute. 

(3) The Director may modify, termi-
nate, or set aside an order in accord-
ance with section 1373(b)(2) of the Safe-
ty and Soundness Act (12 U.S.C. 
4633(b)(2)). 

§ 1209.56 Exhaustion of administrative 
remedies. 

To exhaust administrative remedies 
as to any issue on which a party dis-
agrees with the presiding officer’s rec-
ommendations, a party must file ex-
ceptions with the Director under 
§ 1209.54 of this part. A party must ex-
haust administrative remedies as a pre-
condition to seeking judicial review of 
any final decision and order issued 
under this part. 

§ 1209.57 Judicial review; no auto-
matic stay. 

(a) Judicial review. Judicial review of 
any final order of the Director shall be 
exclusively as provided by section 1374 

of the Safety and Soundness Act (12 
U.S.C. 4634). 

(b) No automatic stay. Commencement 
of proceedings for judicial review of a 
final decision and order of the Director 
may not, unless specifically ordered by 
the Director or a reviewing court, oper-
ate as a stay of any order issued by the 
Director. The Director may, in his or 
her discretion and on such terms as he 
finds just, stay the effectiveness of all 
or any part of an order of the Director 
pending a final decision on a petition 
for review of that order. 

§§ 1209.58—1209.69 [Reserved] 

Subpart D—Parties and Represen-
tational Practice Before the 
Federal Housing Finance 
Agency; Standards of Con-
duct 

§ 1209.70 Scope. 
Subpart D of this part contains rules 

governing practice by parties or their 
representatives before FHFA. This sub-
part addresses the imposition of sanc-
tions by the presiding officer or the Di-
rector against parties or their rep-
resentatives in an adjudicatory pro-
ceeding under this part. This subpart 
also covers other disciplinary sanc-
tions—censure, suspension, or disbar-
ment—against individuals who appear 
before FHFA in a representational ca-
pacity either in an adjudicatory pro-
ceeding under this part or in any other 
matters connected with presentations 
to FHFA relating to a client’s or other 
principal’s rights, privileges, or liabil-
ities. This representation includes, but 
is not limited to, the practice of attor-
neys and accountants. Employees of 
FHFA are not subject to disciplinary 
proceedings under this subpart. 

§ 1209.71 Definitions. 
Practice before FHFA for the purposes 

of subpart D of this part, includes, but 
is not limited to, transacting any busi-
ness with FHFA as counsel of record, 
representative, or agent for any other 
person, unless the Director orders oth-
erwise. Practice before FHFA also in-
cludes the preparation of any state-
ment, opinion, or other paper by a 
counsel, representative or agent that is 
filed with FHFA in any certification, 
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notification, application, report, or 
other document, with the consent of 
such counsel, representative, or agent. 
Practice before FHFA does not include 
work prepared for a regulated entity or 
entity-affiliated party solely at the re-
quest of such party for use in the ordi-
nary course of its business. 

§ 1209.72 Appearance and practice in 
adjudicatory proceedings. 

(a) Appearance before FHFA or a pre-
siding officer—(1) By attorneys. A party 
may be represented by an attorney who 
is a member in good standing of the bar 
of the highest court of any State, com-
monwealth, possession or territory of 
the United States, or the District of 
Columbia, and who is not currently 
suspended or disbarred from practice 
before FHFA. 

(2) By non-attorneys. An individual 
may appear on his or her own behalf, 
pro se. A member of a partnership may 
represent the partnership and a duly 
authorized officer, director, employee, 
or other agent of any corporation or 
other entity not specifically listed 
herein may represent such corporation 
or other entity; provided that such offi-
cer, director, employee, or other agent 
is not currently suspended or disbarred 
from practice before FHFA. A duly au-
thorized officer or employee of any 
Government unit, agency, or authority 
may represent that unit, agency, or au-
thority. 

(b) Notice of appearance. Any person 
appearing in a representative capacity 
on behalf of a party, including FHFA, 
shall execute and file a notice of ap-
pearance with the presiding officer at 
or before the time such person submits 
papers or otherwise appears on behalf 
of a party in the adjudicatory pro-
ceeding. Such notice of appearance 
shall include a written declaration that 
the individual is currently qualified as 
provided in paragraph (a)(1) or (a)(2) of 
this section and is authorized to rep-
resent the particular party. By filing a 
notice of appearance on behalf of a 
party in an adjudicatory proceeding, 
the representative thereby agrees and 
represents that he is authorized to ac-
cept service on behalf of the rep-
resented party and that, in the event of 
withdrawal from representation, he or 
she will, if required by the presiding of-

ficer, continue to accept service until a 
new representative has filed a notice of 
appearance or until the represented 
party indicates that he or she will pro-
ceed on a pro se basis. Unless the rep-
resentative filing the notice is an at-
torney, the notice of appearance shall 
also be executed by the person rep-
resented or, if the person is not an indi-
vidual, by the chief executive officer, 
or duly authorized officer of that per-
son. 

§ 1209.73 Conflicts of interest. 

(a) Conflict of interest in representa-
tion. No representative shall represent 
another person in an adjudicatory pro-
ceeding if it reasonably appears that 
such representation may be limited 
materially by that representative’s re-
sponsibilities to a third person or by 
that representative’s own interests. 
The presiding officer may take correc-
tive measures at any stage of a pro-
ceeding to cure a conflict of interest in 
representation, including the issuance 
of an order limiting the scope of rep-
resentation or disqualifying an indi-
vidual from appearing in a representa-
tive capacity for the duration of the 
proceeding. 

(b) Certification and waiver. If any per-
son appearing as counsel or other rep-
resentative represents two or more par-
ties to an adjudicatory proceeding, or 
also represents a non-party on a mat-
ter relevant to an issue in the pro-
ceeding, that representative must cer-
tify in writing at the time of filing the 
notice of appearance required by 
§ 1209.72 of this part as follows: 

(1) That the representative has per-
sonally and fully discussed the possi-
bility of conflicts of interest with each 
affected party and non-party; and 

(2) That each affected party and non- 
party waives any right it might other-
wise have had to assert any known con-
flicts of interest or to assert any non- 
material conflicts of interest during 
the course of the proceeding. 

§ 1209.74 Sanctions. 

(a) General rule. Appropriate sanc-
tions may be imposed during the 
course of any proceeding when any 
party or representative of record has 
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acted or failed to act in a manner re-
quired by applicable statute, regula-
tion, or order, and that act or failure 
to act: 

(1) Constitutes contemptuous con-
duct, which includes dilatory, obstruc-
tionist, egregious, contumacious, un-
ethical, or other improper conduct at 
any phase of any proceeding, hearing, 
or appearance before a presiding officer 
or the Director; 

(2) Has caused some other party ma-
terial and substantive injury, includ-
ing, but not limited to, incurring ex-
penses including attorney’s fees or ex-
periencing prejudicial delay; 

(3) Is a clear and unexcused violation 
of an applicable statute, regulation, or 
order; or 

(4) Has delayed the proceeding un-
duly. 

(b) Sanctions. Sanctions that may be 
imposed include, but are not limited 
to, any one or more of the following: 

(1) Issuing an order against a party; 
(2) Rejecting or striking any testi-

mony or documentary evidence offered, 
or other papers filed, by the party; 

(3) Precluding the party from con-
testing specific issues or findings; 

(4) Precluding the party from offering 
certain evidence or from challenging or 
contesting certain evidence offered by 
another party; 

(5) Precluding the party from making 
a late filing or conditioning a late fil-
ing on any terms that may be just; or 

(6) Assessing reasonable expenses, in-
cluding attorney’s fees, incurred by 
any other party as a result of the im-
proper action or failure to act. 

(c) Procedure for imposition of sanc-
tions. (1) The presiding officer, on the 
motion of any party, or on his or her 
own motion, and after such notice and 
responses as may be directed by the 
presiding officer, may impose any sanc-
tion authorized by this section. The 
presiding officer shall submit to the 
Director for final ruling any sanction 
that would result in a final order that 
terminates the case on the merits or is 
otherwise dispositive of the case. 

(2) Except as provided in paragraph 
(d) of this section, no sanction author-
ized by this section, other than refus-
ing to accept late papers, shall be im-
posed without prior notice to all par-
ties and an opportunity for any rep-

resentative or party against whom 
sanctions may be imposed to be heard. 
The presiding officer shall determine 
and direct the appropriate notice and 
form for such opportunity to be heard. 
The opportunity to be heard may be 
limited to an opportunity to respond 
verbally immediately after the act or 
inaction in question is noted by the 
presiding officer. 

(3) For purposes of interlocutory re-
view, motions for the imposition of 
sanctions by any party and the imposi-
tion of sanctions shall be treated the 
same as motions for any other ruling 
by the presiding officer. 

(4) Nothing in this section shall be 
read to preclude the presiding officer 
or the Director from taking any other 
action or imposing any other restric-
tion or sanction authorized by any ap-
plicable statute or regulation. 

(d) Sanctions for contemptuous conduct. 
If, during the course of any proceeding, 
a presiding officer finds any represent-
ative or any individual representing 
themself to have engaged in contemp-
tuous conduct, the presiding officer 
may summarily suspend that indi-
vidual from participating in that or 
any related proceeding or impose any 
other appropriate sanction. 

§ 1209.75 Censure, suspension, disbar-
ment, and reinstatement. 

(a) Discretionary censure, suspension, 
and disbarment. (1) The Director may 
censure any individual who practices 
or attempts to practice before FHFA or 
suspend or revoke the privilege to ap-
pear or practice before FHFA of such 
individual if, after notice of and oppor-
tunity for hearing in the matter, that 
individual is found by the Director— 

(i) Not to possess the requisite quali-
fications or competence to represent 
others; 

(ii) To be seriously lacking in char-
acter or integrity or to have engaged in 
material unethical or improper profes-
sional conduct; 

(iii) To have caused unfair and mate-
rial injury or prejudice to another 
party, such as prejudicial delay or un-
necessary expenses including attor-
ney’s fees; 

(iv) To have engaged in, or aided and 
abetted, a material and knowing viola-
tion of the Safety and Soundness Act, 
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the Federal Home Loan Mortgage Cor-
poration Act, the Federal National 
Mortgage Association Charter Act, or 
the rules or regulations issued under 
those statutes, or any other applicable 
law or regulation; 

(v) To have engaged in contemptuous 
conduct before FHFA; 

(vi) With intent to defraud in any 
manner, to have willfully and know-
ingly deceived, misled, or threatened 
any client or prospective client; or 

(vii) Within the last 10 years, to have 
been convicted of an offense involving 
moral turpitude, dishonesty, or breach 
of trust, if the conviction has not been 
reversed on appeal. A conviction within 
the meaning of this paragraph shall be 
deemed to have occurred when the con-
victing court enters its judgment or 
order, regardless of whether an appeal 
is pending or could be taken and in-
cludes a judgment or an order on a plea 
of nolo contendere or on consent, re-
gardless of whether a violation is ad-
mitted in the consent. 

(2) Suspension or revocation on the 
grounds set forth in paragraphs 
(a)(1)(ii) through (vii) of this section 
shall only be ordered upon a further 
finding that the individual’s conduct or 
character was sufficiently egregious as 
to justify suspension or revocation. 
Suspension or disbarment under this 
paragraph shall continue until the ap-
plicant has been reinstated by the Di-
rector for good cause shown or until, in 
the case of a suspension, the suspen-
sion period has expired. 

(3) If the final order against the re-
spondent is for censure, the individual 
may be permitted to practice before 
FHFA, but such individual’s future rep-
resentations may be subject to condi-
tions designed to promote high stand-
ards of conduct. If a written letter of 
censure is issued, a copy will be main-
tained in FHFA’s files. 

(b) Mandatory suspension and disbar-
ment. (1) Any counsel who has been and 
remains suspended or disbarred by a 
court of the United States or of any 
State, commonwealth, possession or 
territory of the United States, or the 
District of Columbia; any accountant 
or other licensed expert whose license 
to practice has been revoked in any 
State, commonwealth, possession or 
territory of the United States, or the 

District of Columbia; any person who 
has been and remains suspended or 
barred from practice by or before the 
Department of Housing and Urban De-
velopment, the Office of the Comp-
troller of the Currency, the Board of 
Governors of the Federal Reserve Sys-
tem, the Office of Thrift Supervision, 
the Federal Deposit Insurance Corpora-
tion, the National Credit Union Admin-
istration, the Federal Housing Finance 
Board, the Farm Credit Administra-
tion, the Securities and Exchange Com-
mission, or the Commodity Futures 
Trading Commission is also suspended 
automatically from appearing or prac-
ticing before FHFA. A disbarment or 
suspension within the meaning of this 
paragraph shall be deemed to have oc-
curred when the disbarring or sus-
pending agency or tribunal enters its 
judgment or order, regardless of wheth-
er an appeal is pending or could be 
taken and regardless of whether a vio-
lation is admitted in the consent. 

(2) A suspension or disbarment from 
practice before FHFA under paragraph 
(b)(1) of this section shall continue 
until the person suspended or disbarred 
is reinstated under paragraph (d)(2) of 
this section. 

(c) Notices to be filed. (1) Any indi-
vidual appearing or practicing before 
FHFA who is the subject of an order, 
judgment, decree, or finding of the 
types set forth in paragraph (b)(1) of 
this section shall file promptly with 
the Director a copy thereof, together 
with any related opinion or statement 
of the agency or tribunal involved. 

(2) Any individual appearing or prac-
ticing before FHFA who is or within 
the last 10 years has been convicted of 
a felony or of a misdemeanor that re-
sulted in a sentence of prison term or 
in a fine or restitution order totaling 
more than $5,000 promptly shall file a 
notice with the Director. The notice 
shall include a copy of the order impos-
ing the sentence or fine, together with 
any related opinion or statement of the 
court involved. 

(d) Reinstatement. (1) Unless otherwise 
ordered by the Director, an application 
for reinstatement for good cause may 
be made in writing by a person sus-
pended or disbarred under paragraph 
(a)(1) of this section at any time more 
than three years after the effective 
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date of the suspension or disbarment 
and, thereafter, at any time more than 
one year after the person’s most recent 
application for reinstatement. An ap-
plicant for reinstatement hereunder 
may, in the Director’s sole discretion, 
be afforded a hearing. 

(2) An application for reinstatement 
for good cause by any person suspended 
or disbarred under paragraph (b)(1) of 
this section may be filed at any time, 
but not less than one year after the ap-
plicant’s most recent application. An 
applicant for reinstatement for good 
cause hereunder may, in the Director’s 
sole discretion, be afforded a hearing. 
If, however, all the grounds for suspen-
sion or disbarment under paragraph 
(b)(1) of this section have been removed 
by a reversal of the order of suspension 
or disbarment or by termination of the 
underlying suspension or disbarment, 
any person suspended or disbarred 
under paragraph (b)(1) of this section 
may apply immediately for reinstate-
ment and shall be reinstated by FHFA 
upon written application notifying 
FHFA that the grounds have been re-
moved. 

(e) Conferences—(1) General rule. The 
FHFA counsel of record may confer 
with a proposed respondent concerning 
allegations of misconduct or other 
grounds for censure, disbarment, or 
suspension, regardless of whether a 
proceeding for censure, disbarment or 
suspension has been commenced. If a 
conference results in a stipulation in 
connection with a proceeding in which 
the individual is the respondent, the 
stipulation may be entered in the 
record at the request of either party to 
the proceeding. 

(2) Resignation or voluntary suspen-
sion. In order to avoid the institution 
of or a decision in a disbarment or sus-
pension proceeding, a person who prac-
tices before FHFA may consent to cen-
sure, suspension, or disbarment from 
practice. At the discretion of the Direc-
tor, the individual may be censured, 
suspended, or disbarred in accordance 
with the consent offered. 

(f) Hearings under this section. Hear-
ings conducted under this section shall 
be conducted in substantially the same 
manner as other hearings under this 
part, except that in proceedings to ter-
minate an existing FHFA suspension or 
disbarment order, the person seeking 
the termination of the order shall bear 
the burden of going forward with an ap-
plication and with proof and that the 
Director may, in the Director’s sole 
discretion, direct that any proceeding 
to terminate an existing suspension or 
disbarment by FHFA be limited to 
written submissions. All hearings held 
under this section shall be closed to 
the public unless the Director, on the 
Director’s own motion or upon the re-
quest of a party, otherwise directs. 

§§ 1209.76—1209.79 [Reserved] 

Subpart E—Civil Money Penalty 
Inflation Adjustments 

§ 1209.80 Inflation adjustments. 
The maximum amount of each civil 

money penalty within FHFA’s jurisdic-
tion, as set by the Safety and Sound-
ness Act and thereafter adjusted in ac-
cordance with the Inflation Adjust-
ment Act, on a recurring four-year 
cycle, is as follows: 

U.S. Code citation Description 
Adjusted 
maximum 

penalty amount 

12 U.S.C. 4636(b)(1) .................................................... First Tier ..................................................................... $10,000 
12 U.S.C. 4636(b)(2) .................................................... Second Tier ................................................................ 50,000 
12 U.S.C. 4636(b)(4) .................................................... Third Tier (Entity-Affiliated party) ............................... 2,000,000 
12 U.S.C. 4636(b)(4) .................................................... Third Tier (Regulated entity) ...................................... 2,000,000 

§ 1209.81 Applicability. 

The inflation adjustments set out in 
§ 1209.80 shall apply to civil money pen-
alties assessed in accordance with the 
provisions of the Safety and Soundness 
Act, 12 U.S.C. 4636, and subparts B and 

C of this part, for violations occurring 
after the effective date of July 30, 2008. 
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§§ 1209.82—1209.99 [Reserved] 

Subpart F—Suspension or Removal 
of an Entity-Affiliated Party 
Charged With Felony 

§ 1209.100 Scope. 
Subpart F of this part applies to in-

formal hearings afforded to any entity- 
affiliated party who has been sus-
pended, removed, or prohibited from 
further participation in the business 
affairs of a regulated entity by a notice 
or order issued by the Director under 
section 1377(h) of the Safety and 
Soundness Act (12 U.S.C. 4636a(h)). 

§ 1209.101 Suspension, removal, or pro-
hibition. 

(a) Notice of suspension or prohibition. 
(1) As provided by section 1377(h)(1) of 
the Safety and Soundness Act (12 
U.S.C. 4636a(h)(1)), if an entity-affili-
ated party is charged in any informa-
tion, indictment, or complaint, with 
the commission of or participation in a 
crime that involves dishonesty or 
breach of trust that is punishable by 
imprisonment for more than one year 
under State or Federal law, the Direc-
tor may, if continued service or par-
ticipation by such party may pose a 
threat to the regulated entity or im-
pair public confidence in the regulated 
entity, by written notice served upon 
such party, suspend such party from of-
fice or prohibit such party from further 
participation in any manner in the 
conduct of the affairs of any regulated 
entity. 

(2) In accordance with section 
1377(h)(1) of the Safety and Soundness 
Act (12 U.S.C. 4636a(h)(1)), the notice of 
suspension or prohibition is effective 
upon service. A copy of such notice will 
be served on the relevant regulated en-
tity. The notice will state the basis for 
the suspension and the right of the 
party to request an informal hearing as 
provided in § 1209.102. The suspension or 
prohibition is to remain in effect until 
the information, indictment, or com-
plaint is finally disposed of, or until 
terminated by the Director, or other-
wise as provided in paragraph (c) of 
this section. 

(b) Order of removal or prohibition. As 
provided by section 1377(h)(2) of the 
Safety and Soundness Act (12 U.S.C. 

4636a(h)(2)), at such time as a judgment 
of conviction is entered (or pretrial di-
version or other plea bargain is agreed 
to) in connection with a crime as re-
ferred to above in paragraph (a) (the 
‘‘conviction’’), and the conviction is no 
longer subject to appellate review, the 
Director may, if continued service or 
participation by such party may pose a 
threat to the regulated entity or im-
pair public confidence in the regulated 
entity, issue an order removing such 
party from office or prohibiting such 
party from further participation in any 
manner in the conduct of the affairs of 
the regulated entity without the prior 
written consent of the Director. A copy 
of such order will be served on the rel-
evant regulated entity, at which time 
the entity-affiliated party shall imme-
diately cease to be a director or officer 
of the regulated entity. The notice will 
state the basis for the removal or pro-
hibition and the right of the party to 
request a hearing as provided in 
§ 1209.102. 

(c) Effective period. Unless terminated 
by the Director, a notice of suspension 
or order of removal issued under sec-
tion 1377(h)(1) or (2) of the Safety and 
Soundness Act (12 U.S.C. 4636a(h)(1), 
(2)) shall remain effective and out-
standing until the completion of any 
informal hearing or appeal provided 
under section 1377(h)(4) of the Safety 
and Soundness Act (12 U.S.C. 
4636a(h)(4)). The pendency of an infor-
mal hearing, if any, does not stay any 
notice of suspension or prohibition or 
order of removal or prohibition under 
subpart F of this part. 

(d) Effect of acquittal. As provided by 
section 1377(h)(2)(B)(ii) of the Safety 
and Soundness Act (12 U.S.C. 
4636a(h)(2)(B)(ii)), a finding of not 
guilty or other disposition of the 
charge does not preclude the Director 
from instituting removal, suspension, 
or prohibition proceedings under sec-
tion 1377(a) or (b) of the Safety and 
Soundness Act (12 U.S.C. 4636a(a), (b)). 

(e) Preservation of authority. Action 
by the Director under section 1377(h) of 
the Safety and Soundness Act (12 
U.S.C. 4636a(h)), shall not be deemed as 
a predicate or a bar to any other regu-
latory, supervisory, or enforcement ac-
tion under the Safety and Soundness 
Act. 
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§ 1209.102 Hearing on removal or sus-
pension. 

(a) Hearing requests—(1) Deadline. An 
entity-affiliated party served with a 
notice of suspension or prohibition or 
an order of removal or prohibition, 
within 30 days of service of such notice 
or order, may submit to the Director a 
written request to appear before the 
Director to show that his or her contin-
ued service or participation in the af-
fairs of the regulated entity will not 
pose a threat to the interests of, or 
threaten to impair public confidence 
in, the Enterprises or the Banks. The 
request must be addressed to the Direc-
tor and sent to the Federal Housing Fi-
nance Agency at 1700 G Street, NW., 
Washington, DC 20552, by: 

(i) Overnight U.S. Postal Service de-
livery or delivery by a reliable com-
mercial delivery service for same day 
or overnight delivery to the address 
stated above; or 

(ii) First class, registered, or cer-
tified mail via the U.S. Postal Service. 

(2) Waiver of appearance. An entity-af-
filiated party may elect in writing to 
waive his or her right to appear to 
make a statement in person or through 
counsel and have the matter deter-
mined solely on the basis of his or her 
written submission. 

(b) Form and timing of hearing—(1) In-
formal hearing. Hearings under subpart 
F of this part are not subject to the 
formal adjudication provisions of the 
Administrative Procedure Act (5 U.S.C. 
554 through 557), and are not conducted 
under subpart C of this part. 

(2) Setting of the hearing. Upon receipt 
of a timely request for a hearing, the 
Director will give written notice and 
set a date within 30 days for the entity- 
affiliated party to appear, personally, 
or through counsel, before the Director 
or his or her designee(s) to submit 
written materials (or, at the discretion 
of the Director, oral testimony and 
oral argument) to make the necessary 
showing under paragraph (a) of this 
section. The entity-affiliated party 
may submit a written request for addi-
tional time for the hearing to com-
mence, without undue delay, and the 
Director may extend the hearing date 
for a specified time. 

(3) Oral testimony. The Director or his 
or her designee, in his or her discre-

tion, may deny, permit, or limit oral 
testimony in the hearing. 

(c) Conduct of the hearing—(1) Hearing 
officer. A hearing under this section 
may be presided over by the Director 
or one or more designated FHFA em-
ployees, except that an officer des-
ignated by the Director (hearing offi-
cer) to conduct the hearing may not 
have been involved in an underlying 
criminal proceeding, a factually re-
lated proceeding, or an enforcement 
proceeding in a prosecutorial or inves-
tigative role. This provision does not 
preclude the Director otherwise from 
seeking information on the matters at 
issue from appropriate FHFA staff on 
an as needed basis consistent with 
§ 1209.101(d)(2). 

(2) Submissions. All submissions of the 
requestor and FHFA’s counsel of record 
must be received by the Director or his 
or her designee no later than 10 days 
prior to the date set for the hearing. 
FHFA may respond in writing to the 
requestor’s submission and serve the 
requestor (and any other interested 
party such as the regulated entity) not 
later than the date fixed by the hearing 
officer for submissions or other time 
period as the hearing officer may re-
quire. 

(3) Procedures—(i) Fact finding author-
ity of the hearing officer. The hearing of-
ficer shall determine all procedural 
matters under subpart F of this part, 
permit or limit the appearance of wit-
nesses in accordance with paragraph 
(b)(3) of this section, and impose time 
limits as he or she deems reasonable. 
All oral statements, witness testi-
mony, if permitted, and documents 
submitted that are found by the hear-
ing officer to be materially relevant to 
the proceeding and not unduly repeti-
tious may be considered. The hearing 
officer may question any person ap-
pearing in the proceeding, and may 
make any ruling reasonably necessary 
to ensure the full and fair presentation 
of evidence and to facilitate the effi-
cient and effective operation of the 
proceeding. 

(ii) Statements to an officer. Any oral 
or written statement made to the Di-
rector, a hearing officer, or any FHFA 
employee under subpart F of this part 
is deemed to be a statement made to a 
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Federal officer or agency within the 
meaning of 18 U.S.C. 1006. 

(iii) Oral testimony. If either the re-
questor or FHFA counsel of record de-
sires to present oral testimony to sup-
plement the party’s written submission 
he or she must make a request in writ-
ing to the hearing officer not later 
than 10 days prior to the hearing, as 
provided in paragraph (c)(2) of this sec-
tion, or within a shorter time period as 
permitted by the hearing officer for 
good cause shown. The request should 
include the name of the individual(s), a 
statement generally descriptive of the 
expected testimony, and the reasons 
why such oral testimony is warranted. 
The hearing officer generally will not 
admit witnesses, absent a strong show-
ing of specific and compelling need. 
Witnesses, if admitted, shall be sworn. 

(iv) Written materials. Each party 
must file a copy of any affidavit, 
memorandum, or other written mate-
rial to be presented at the hearing with 
the hearing officer and serve copies on 
any other interested party (such as the 
affected regulated entity) not later 
than 10 days prior to commencement of 
the informal hearing, as provided in 
paragraph (c)(2), or within a shorter 
time period as permitted by the hear-
ing officer for good cause shown. 

(v) Relief. The purpose of the hearing 
is to determine whether the suspension 
or prohibition from participation in 
any manner in the conduct of the af-
fairs of the regulated entity will be 
continued, terminated, or otherwise 
modified, or whether the order remov-
ing such party from office or prohib-
iting the party from further participa-
tion in any manner in the conduct of 
the affairs of the regulated entity will 
be rescinded or otherwise modified. 

(vi) Ultimate question. In deciding on 
any request for relief from a notice of 
suspension or prohibition, the hearing 
officer shall not consider the ultimate 
question of guilt or innocence with re-
spect to the outstanding criminal 
charge(s). In deciding on a request for 
relief from a removal order, the hear-
ing officer shall not consider chal-
lenges to or efforts to impeach the va-
lidity of the conviction. In either case, 
the hearing officer may consider facts 
that show the nature of the events on 

which the conviction or charges were 
based. 

(4) Record. If warranted under the cir-
cumstances of the matter, the hearing 
officer may require that a transcript of 
the proceedings be prepared at the ex-
pense of the requesting party. The 
hearing officer may order the record be 
kept open for a reasonable time fol-
lowing the hearing, not to exceed five 
business days, to permit the filing of 
additional pertinent submissions for 
the record. Thereafter, no further sub-
missions are to be admitted to the 
record, absent good cause shown. 

§ 1209.103 Recommended and final de-
cisions. 

(a) Recommended decision—(1) Written 
recommended decision of the hearing offi-
cer. Not later than 20 days following 
the close of the hearing (or if the re-
questor waived a hearing, from the 
deadline for submission of the written 
materials), the hearing officer will 
serve a copy of the recommended deci-
sion on the parties to the proceeding. 
The recommended decision must in-
clude a summary of the findings, the 
parties’ respective arguments, and sup-
port for the determination. 

(2) Five-day comment period. Not later 
than five business days after receipt of 
the recommended decision, the parties 
shall submit written comments in re-
sponse to the recommended decision, if 
any, to the hearing officer. The hearing 
officer shall not grant any extension of 
the stated time for responses to a rec-
ommended decision. 

(3) Recommended decision to be trans-
mitted to the Director. The hearing offi-
cer shall promptly forward the rec-
ommended decision, and written com-
ments, if any, and the record to the Di-
rector for final determination. 

(b) Decision of the Director. Within 60 
days of the date of the hearing, or if 
the requestor waived a hearing the 
date fixed for the hearing, the Director 
will notify the entity-affiliated party 
in writing by registered mail of the dis-
position of his or her request for relief 
from the notice of suspension or prohi-
bition or the order of removal or prohi-
bition. The decision will state whether 
the suspension or prohibition will be 
continued, terminated, or otherwise 
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modified, or whether the order remov-
ing such party from any participation 
in the affairs of the regulated entity 
will be rescinded or otherwise modi-
fied. The decision will contain a brief 
statement of the basis for an adverse 
determination. The Director’s decision 
is a final and non-appealable order. 

(c) Effect of notice or order. A removal 
or prohibition by order shall remain in 
effect until terminated by the Director. 
A suspension or prohibition by notice 
remains in effect until the criminal 
charge is disposed of or until termi-
nated by the Director. 

(d) Reconsideration. A suspended or 
removed entity-affiliated party subse-
quently may petition the Director to 
reconsider the final decision any time 
after the expiration of a 12-month pe-
riod from the date of the decision, but 
no such request may be made within 12 
months of a previous petition for re-
consideration. An entity-affiliated 
party must submit a petition for recon-
sideration in writing; the petition shall 
state the specific grounds for relief 
from the notice of suspension or order 
or removal and be supported by a 
memorandum and any other docu-
mentation materially relevant to the 
request for reconsideration. No hearing 
will be held on a petition for reconsid-
eration, and the Director will inform 
the requestor of the disposition of the 
reconsideration request in a timely 
manner. A decision on a request for re-
consideration shall not constitute an 
appealable order. 

PART 1212—POST–EMPLOYMENT 
RESTRICTION FOR SENIOR EXAM-
INERS 

Subpart A [Reserved] 

Subpart B—Post–Employment Restriction for 
Senior Examiners 

Sec. 
1212.1 Purpose and scope. 
1212.2 Definitions. 
1212.3 Post-employment restriction for sen-

ior examiners. 
1212.4 Waiver. 
1212.5 Penalties. 

AUTHORITY: 12 U.S.C. 4526, 12 U.S.C. 4517(e). 

SOURCE: 74 FR 51075, Oct. 5, 2009, unless 
otherwise noted. 

Subpart A [Reserved] 

Subpart B—Post–Employment 
Restriction for Senior Examiners 

§ 1212.1 Purpose and scope. 

This subpart sets forth a one-year 
post-employment restriction applicable 
to senior examiners of the Federal 
Housing Finance Agency (FHFA). This 
restriction is in addition to the post- 
employment restriction applicable to 
employees of FHFA under 12 U.S.C. 
4523. 

§ 1212.2 Definitions. 

For purposes of subpart B of this 
part, the term: 

Consultant means a person who works 
directly on matters for, or on behalf of, 
a regulated entity or the Office of Fi-
nance. 

Director means the Director of FHFA 
or his or her designee. 

Employee means an officer or em-
ployee of FHFA, including a special 
Government employee. 

Federal Home Loan Bank or Bank 
means a Bank established under the 
Federal Home Loan Bank Act; the 
term ‘‘Federal Home Loan Banks’’ 
means, collectively, all the Federal 
Home Loan Banks. 

Office of Finance means the Office of 
Finance of the Federal Home Loan 
Bank System, or any successor there-
to. 

Regulated entity means the Federal 
National Mortgage Association and 
any affiliate thereof, the Federal Home 
Loan Mortgage Corporation and any af-
filiate thereof, any Federal Home Loan 
Bank; the term ‘‘regulated entities’’ 
means, collectively, the Federal Na-
tional Mortgage Association and any 
affiliate thereof, the Federal Home 
Loan Mortgage Corporation and any af-
filiate thereof, and the Federal Home 
Loan Banks. 

Safety and Soundness Act means the 
Federal Housing Enterprises Financial 
Safety and Soundness Act of 1992, as 
amended by the Federal Housing Fi-
nance Regulatory Reform Act of 2008, 
Division A of the Housing and Eco-
nomic Recovery Act of 2008, Public 
Law No. 110–289, 122 Stat. 2654 (2008). 
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Senior examiner means an employee of 
FHFA who has been: 

(1) Authorized by FHFA to conduct 
examinations or inspections on behalf 
of FHFA; 

(2) Assigned continuing, broad and 
lead responsibility for examining a reg-
ulated entity or the Office of Finance; 
and 

(3) Assigned responsibilities for ex-
amining, inspecting and supervising 
the regulated entity or the Office of Fi-
nance that— 

(i) Represents a substantial portion 
of the employee’s assigned responsibil-
ities; and 

(ii) Requires the employee to inter-
act routinely with officers or employ-
ees of the regulated entity or the Office 
of Finance. 

§ 1212.3 Post-employment restriction 
for senior examiners. 

(a) Prohibition. An employee of FHFA 
who serves as the senior examiner of a 
regulated entity or the Office of Fi-
nance for two or more months during 
the last 12 months of his or her em-
ployment with FHFA may not, within 
one year after leaving the employment 
of FHFA, knowingly accept compensa-
tion as an employee, officer, director, 
or consultant from a regulated entity 
or the Office of Finance unless the Di-
rector grants a waiver pursuant to 
§ 1212.4. 

(b) Effective date. The post-employ-
ment restriction in paragraph (a) of 
this section shall not apply to any offi-
cer or employee of FHFA or any former 
officer or employee of FHFA who 
ceased to be an officer or employee of 
FHFA before November 4, 2009. 

§ 1212.4 Waiver. 
At the written request of a senior ex-

aminer or former senior examiner, the 
Director may waive the post-employ-
ment restriction in § 1212.3 if he or she 
certifies, in writing, and on a case-by- 
case basis, that granting a waiver of 
such restriction does not affect the in-
tegrity of the supervisory program of 
FHFA. 

§ 1212.5 Penalties. 
(a) General. A senior examiner who, 

after leaving the employment of FHFA, 
violates the restriction set forth in 

§ 1212.3 shall be subject to one or both 
of the following penalties— 

(1) An order: 
(i) Removing the individual from of-

fice at the regulated entity or the Of-
fice of Finance or prohibiting the indi-
vidual from further participation in 
the affairs of the relevant regulated en-
tity or the Office of Finance for a pe-
riod of up to five years; and 

(ii) Prohibiting the individual from 
participating in the affairs of any regu-
lated entity or the Office of Finance for 
a period of up to five years; and/or 

(2) A civil money penalty of not more 
than $250,000. 

(b) Other penalties. The penalties set 
forth in paragraph (a) of this section 
are not exclusive, and a senior exam-
iner who violates the restrictions in 
§ 1212.3 also may be subject to other ad-
ministrative, civil, or criminal rem-
edies or penalties as provided in law. 

(c) Procedural rights. The procedures 
applicable to actions under paragraph 
(a) of this section are those provided in 
the Safety and Soundness Act under 
section 1376, in connection with the im-
position of a civil money penalty; 
under section 1377, in connection with 
a removal and prohibition order (12 
U.S.C. 4636 and 4636a, respectively); and 
under any regulations issued by FHFA 
implementing such procedures. 

PART 1213—OFFICE OF THE 
OMBUDSMAN 

Sec. 
1213.1 Purpose and scope. 
1213.2 Definitions. 
1213.3 Authorities and duties of the Om-

budsman. 
1213.4 Complaints and appeals from a regu-

lated entity or the Office of Finance. 
1213.5 Complaints from a person. 
1213.6 No retaliation. 
1213.7 Confidentiality. 

AUTHORITY: 12 U.S.C. 4511(b)(2), 4517(i), and 
4526. 

SOURCE: 76 FR 7481, Feb. 10, 2011, unless 
otherwise noted. 

§ 1213.1 Purpose and scope. 

(a) Purpose. The purpose of this part 
is to establish within FHFA the Office 
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of the Ombudsman (Office) under sec-
tion 1317(i) of the Federal Housing En-
terprises Financial Safety and Sound-
ness Act of 1992 (12 U.S.C. 4517(i)), as 
amended, and to set forth the authori-
ties and duties of the Ombudsman. 

(b) Scope. (1) This part applies to 
complaints and appeals from any regu-
lated entity and any person that has a 
business relationship with a regulated 
entity regarding any matter relating 
to the regulation and supervision of 
such regulated entity or the Office of 
Finance by FHFA. 

(2) The establishment of the Office 
does not alter or limit any other right 
or procedure associated with appeals, 
complaints, or administrative matters 
submitted by a person regarding any 
matter relating to the regulation and 
supervision of a regulated entity or the 
Office of Finance under any other law 
or regulation. 

§ 1213.2 Definitions. 

For purposes of this part, the term: 
Business relationship means any exist-

ing or potential interaction between a 
person and a regulated entity or the 
Office of Finance for the provision of 
goods or services. The term business re-
lationship does not include any inter-
action between a mortgagor and a reg-
ulated entity that directly or indi-
rectly owns, purchased, guarantees, or 
sold the mortgage. 

Director means the Director of FHFA 
or his or her designee. 

FHFA means the Federal Housing Fi-
nance Agency. 

Office of Finance means the Office of 
Finance of the Federal Home Loan 
Bank System. 

Person means an organization, busi-
ness entity, or individual that has a 
business relationship with a regulated 
entity or the Office of Finance, or that 
represents the interests of a person 
that has a business relationship with a 
regulated entity or the Office of Fi-
nance. The term person does not in-
clude an individual borrower. 

Regulated entity means the Federal 
National Mortgage Association and 
any affiliate, the Federal Home Loan 
Mortgage Corporation and any affil-
iate, and any Federal Home Loan 
Bank. 

§ 1213.3 Authorities and duties of the 
Ombudsman. 

(a) General. The Office shall be head-
ed by an Ombudsman, who shall con-
sider complaints and appeals from any 
regulated entity, the Office of Finance, 
and any person that has a business re-
lationship with a regulated entity or 
the Office of Finance regarding any 
matter relating to the regulation and 
supervision of such regulated entity or 
the Office of Finance by FHFA. In con-
sidering any complaint or appeal under 
this part, the Ombudsman shall: 

(1) Conduct inquiries and submit 
findings of fact and recommendations 
to the Director concerning resolution 
of the complaint or appeal, and 

(2) Act as a facilitator or mediator to 
advance the resolution of the com-
plaint or appeal. 

(b) Other duties. The Ombudsman 
shall: 

(1) Establish procedures for carrying 
out the functions of the Office, 

(2) Establish and publish procedures 
for receiving and considering com-
plaints and appeals, and 

(3) Report annually to the Director 
on the activities of the Office, or more 
frequently, as determined by the Direc-
tor. 

§ 1213.4 Complaints and appeals from 
a regulated entity or the Office of 
Finance. 

(a) Complaints—(1) General. Any regu-
lated entity or the Office of Finance 
may submit a complaint in accordance 
with procedures established by the Om-
budsman. 

(2) Matters subject to complaint. A reg-
ulated entity or the Office of Finance 
may submit a complaint regarding any 
matter relating to the regulation and 
supervision of a regulated entity or the 
Office of Finance by FHFA that is not 
subject to appeal or in litigation, arbi-
tration, or mediation. The Ombudsman 
may further define what matters are 
subject to complaint. 

(b) Appeals—(1) General. Any regu-
lated entity or the Office of Finance 
may submit an appeal in accordance 
with procedures established by the Om-
budsman. 

(2) Matters subject to appeal. A regu-
lated entity or the Office of Finance 
may submit an appeal regarding any 
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final, written regulatory or supervisory 
conclusion, decision, or examination 
rating by FHFA. The Ombudsman may 
further define what matters are subject 
to appeal. 

(3) Matters not subject to appeal. Mat-
ters for which there is an existing ave-
nue of appeal or for which there is an-
other forum for appeal; non-final deci-
sions or conclusions; and matters in 
ongoing litigation, arbitration, or me-
diation, unless there has been a break-
down in the process, may not be ap-
pealed. Matters not subject to appeal 
include, but are not limited to, ap-
pointments of conservators or receiv-
ers, preliminary examination conclu-
sions, formal enforcement decisions, 
formal and informal rulemakings, 
Freedom of Information Act appeals, 
final FHFA decisions subject to judi-
cial review, and matters within the ju-
risdiction of the FHFA Inspector Gen-
eral. The Ombudsman may further de-
fine what matters are not subject to 
appeal. 

(4) Effect of filing an appeal. An appeal 
under this section does not excuse a 
regulated entity or the Office of Fi-
nance from complying with any regu-
latory or supervisory decision while 
the appeal is pending. However, the Di-
rector, upon consideration of a written 
request, may waive compliance with a 
regulatory or supervisory decision dur-
ing the pendency of the appeal. 

§ 1213.5 Complaints from a person. 
(a) General. Any person that has a 

business relationship with a regulated 
entity or the Office of Finance may 
submit a complaint in accordance with 
procedures established by the Ombuds-
man. 

(b) Matters subject to complaint. A per-
son may submit a complaint regarding 

any matter relating to the regulation 
and supervision of a regulated entity or 
the Office of Finance by FHFA that is 
not a matter in litigation, arbitration, 
or mediation. The Ombudsman may 
further define what matters are subject 
to complaints. 

§ 1213.6 No retaliation. 
Neither FHFA nor any FHFA em-

ployee may retaliate against a regu-
lated entity, the Office of Finance, or a 
person for submitting a complaint or 
appeal under this part. The Ombuds-
man shall receive and address claims of 
retaliation. Upon receiving a com-
plaint, the Ombudsman, in coordina-
tion with the Inspector General, shall 
examine the basis of the alleged retal-
iation. Upon completion of the exam-
ination, the Ombudsman shall report 
the findings to the Director with rec-
ommendations, including a rec-
ommendation to take disciplinary ac-
tion against any FHFA employee found 
to have retaliated. 

§ 1213.7 Confidentiality. 
The Ombudsman shall ensure that 

safeguards exist to preserve confiden-
tiality. If a party requests that infor-
mation and materials remain confiden-
tial, the Ombudsman shall not disclose 
the information or materials, without 
approval of the party, except to appro-
priate reviewing or investigating offi-
cials, such as the Inspector General, or 
as required by law. However, the reso-
lution of certain complaints (such as 
complaints of retaliation against a reg-
ulated entity or the Office of Finance) 
may not be possible if the identity of 
the party remains confidential. In such 
cases, the Ombudsman shall discuss 
with the party the circumstances lim-
iting confidentiality. 
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