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§1225.1 Purpose.

FHFA is responsible for ensuring the
safe and sound operation of regulated
entities. In furtherance of that respon-
sibility, this part sets forth standards
and procedures FHFA will employ to
determine whether to require or re-
scind a temporary increase in the min-
imum capital levels for a regulated en-
tity or entities pursuant to 12 U.S.C.
4612(d).

§1225.2 Definitions.

For purposes of this part, the term:

Enterprise means the Federal Na-
tional Mortgage Association or the
Federal Home Loan Mortgage Corpora-
tion; and the term Enterprises means,
collectively, the Federal National
Mortgage Association and the Federal
Home Loan Mortgage Corporation.

Minimum capital level means the low-
est amount of capital meeting any reg-
ulation or orders issued pursuant to 12
U.S.C. 1426(a)(2) and 12 U.S.C. 4612, or
any similar requirement established
for a Federal Home Loan Bank by regu-
lation, order or other action.

Regulated entity means—

(1) The Federal National Mortgage
Association and any affiliate thereof;

(2) The Federal Home Loan Mortgage
Corporation and any affiliate thereof;
and

(3) Any Federal Home Loan Bank.

Rescission means a removal in whole
or in part of an increase in the tem-
porary minimum capital level.

§1225.3 Procedures.

(a) Information—(1) Information to the
regulated entity or entities. If the Direc-

tor determines, based on standards
enunciated in this part, that a tem-
porary increase in the minimum cap-
ital level is necessary, the Director
will provide notice to the affected reg-
ulated entity or entities 30 days in ad-
vance of the date that the temporary
minimum capital requirement becomes
effective, unless the Director deter-
mines that an exigency exists that does
not permit such notice or the Director
determines a longer time period would
be appropriate.

(2) Information to the Government. The
Director shall inform the Secretary of
the Treasury, the Secretary of Housing
and Urban Development, and the Chair-
man of the Securities and Exchange
Commission of a temporary increase in
the minimum capital level contem-
poraneously with informing the af-
fected regulated entity or entities.

(b) Comments. The affected regulated
entity or entities may provide com-
ments regarding or objections to the
temporary increase to FHFA within 15
days or such other period as the Direc-
tor determines appropriate under the
circumstances. The Director may de-
termine to modify, delay, or rescind
the announced temporary increase in
response to such comments or objec-
tion, but no further notice is required
for the temporary increase to become
effective upon the date originally de-
termined by the Director.

(c) Communication. The Director shall
transmit notice of a temporary in-
crease or rescission of a temporary in-
crease in the minimum capital level in
writing, using electronic or such other
means as appropriate. Such commu-
nication shall set forth, at a minimum,
the bases for the Director’s determina-
tion, the amount of increase or de-
crease in the minimum capital level,
the anticipated duration of such in-
crease, and a description of the proce-
dures for requesting a rescission of the
temporary increase in the minimum
capital level.

(d) Written plan. In making a finding
under this part, the Director may re-
quire a written plan to augment cap-
ital to be submitted on a timely basis
to address the methods by which such
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temporary increase may be attained
and the time period for reaching the
new temporary minimum capital level.

(e) Time frame for review of temporary
increase for purpose of rescission. (1) Ab-
sent an earlier determination to re-
scind in whole or in part a temporary
increase in the minimum capital level
for a regulated entity or entities, the
Director shall no less than every 12
months, consider the need to maintain,
modify, or rescind such increase.

(2) A regulated entity or regulated
entities may at any time request in
writing such review by the Director.

§1225.4 Standards and factors.

(a) Standard for imposing a temporary
increase. In making a determination to
increase temporarily a minimum cap-
ital requirement for a regulated entity
or entities, the Director will consider
the necessity and consistency of such
an increase with the prudential regula-
tion and the safe and sound operations
of a regulated entity. The Director
may impose a temporary minimum-
capital increase if consideration of one
or more of the following factors leads
the Director to the judgment that the
current minimum capital requirement
for a regulated entity is insufficient to
address the entity’s risks:

(1) Current or anticipated declines in
the value of assets held by a regulated
entity; the amounts of mortgage-
backed securities issued or guaranteed
by the regulated entity; and, its ability
to access liquidity and funding;

(2) Credit (including counterparty),
market, operational and other risks
facing a regulated entity, especially
where an increase in risks is foresee-
able and consequential;

(3) Current or projected declines in
the capital held by a regulated entity;

(4) A regulated entity’s material non-
compliance with regulations, written
orders, or agreements;

(6) Housing finance market condi-
tions;

(6) Level of reserves or retained earn-
ings;

(7) Initiatives, operations, products,
or practices that entail heightened
risk;

(8) With respect to a Bank, the ratio
of the market value of its equity to par

12 CFR Ch. XII (1-1-12 Edition)

value of its capital stock where the
market value of equity is the value cal-
culated and reported by the Bank as
“market value of total capital” under
12 CFR 932.5(a)(1)(ii)(A); or

(9) Other conditions as detailed by
the Director in the notice provided
under §1225.3.

(b) Standard for rescission of a tem-
porary increase. In making a determina-
tion to rescind a temporary increase in
the minimum capital level for a regu-
lated entity or entities, whether in full
or in part, the Director will consider
the consistency of such a rescission
with the prudential regulation and safe
and sound operations of a regulated en-
tity. The Director will rescind, in full
or in part, a temporary minimum cap-
ital increase if consideration of one or
more of the following factors leads the
Director to the judgment that rescis-
sion of a temporary minimum-capital
increase for a regulated entity is ap-
propriate considering the entity’s
risks:

(1) Changes to the circumstances or
facts that led to the imposition of a
temporary increase in the minimum
capital levels;

(2) The meeting of targets set for a
regulated entity in advance of any cap-
ital or capital-related plan agreed to
by the Director;

(3) Changed circumstances or facts
based on new developments occurring
since the imposition of the temporary
increase in the minimum capital level,
particularly where the original prob-
lems or concerns have been success-
fully addressed or alleviated in whole
or in part; or

(4) Such other standard as the Direc-
tor may consider as detailed by the Di-
rector in the notice provided under
§1225.3.

§1225.5 Guidances.

The Director may determine, from
time to time, issue guidance to elabo-
rate, to refine or to provide new infor-
mation regarding standards or proce-
dures contained herein.
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Subpart A—Federal Home Loan
Banks

§1229.1 Definitions.

For purposes of this subpart:

Bank written in title case, means a
Federal Home Loan Bank established
under section 12 of the Bank Act (12
U.S.C. 1432).

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 through 1449).

Capital distribution means any pay-
ment by the Bank, whether in cash or
stock, of a dividend, any return of cap-
ital or retained earnings by the Bank
to its shareholders, any transaction in
which the Bank redeems or repurchases
capital stock, or any transaction in
which the Bank redeems, repurchases
or retires any other instrument which
is included in the calculation of its
total capital.

Class A stock means capital stock
issued by a Bank, including subclasses,

§1229.1

that has the characteristics specified
in section 6(a)(4)(A)(i) of the Bank Act
(12 U.S.C. 1426(a)(4)(A)({1)) and related
regulations.

Class B stock means capital stock
issued by a Bank, including subclasses,
that has the characteristics specified
in section 6(a)(4)(A)(ii) of the Bank Act
(12 U.S.C. 1426(a)(4)(A)(ii)) and related
regulations.

Consolidated obligations means any
bond, debenture or note on which the
Banks are jointly and severally liable
and which was issued under section 11
of the Bank Act (12 U.S.C. 1431) and any
implementing regulations, whether or
not such instrument was originally
issued jointly by the Banks or by the
Federal Housing Finance Board on be-
half of the Banks.

Critical capital level for a Bank means
an amount equal to 2 percent of the
Bank’s total assets.

Director means the Director of the
Federal Housing Finance Agency or his
or her designee.

Ezxecutive officer means for a Bank
any of the following persons, provided
that the Director may from time to
time add or remove persons, positions,
or functions to or from the list (indi-
vidually for one or more Banks or
jointly for all the Banks) by commu-
nication to the affected Banks:

(1) Executive officers about whom the
Banks must publicly disclose detailed
compensation information under Regu-
lation S-K, 17 CFR part 229, issued by
the Securities and Exchange Commis-
sion;

(2) Any other executive who occupies
one of the following positions or is in
charge of one of the following subject
areas:

(i) Overall Bank operations, such as
the Chief Operating Officer or an equiv-
alent employee;

(ii) Chief Financial Officer or an
equivalent employee;

(iii) Chief Administrative Officer or
an equivalent employee;

(iv) Chief Risk Officer or an equiva-
lent employee;

(v) Asset and Liability Management
officer, or an equivalent employee;

(vi) Chief Accounting Officer or an
equivalent employee;

(vii) General Counsel or an equiva-
lent employee;
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(viii) Strategic Planning officer or an
equivalent employee;

(ix) Internal Audit officer or an
equivalent employee; or

(x) Chief Information Officer or an
equivalent employee; or

(3) Any other individual, without re-
gard to title:

(i) Who is in charge of a principal
business unit, division or function; or

(ii) Who reports directly to the
Bank’s chairman of the board of direc-
tors, vice chairman of the board of di-
rectors, president or chief operating of-
ficer.

FHFA means the Federal Housing Fi-
nance Agency.

Minimum capital requirement means
the leverage and total capital require-
ments established for a Bank under
section 6(a)(2) of the Bank Act (12
U.S.C. 1426(a)(2)) and related regula-
tions, as such requirements may be re-
vised by the Director, or any similar
requirement established for a Bank by
regulation, order, written agreement or
other action.

New business activity means any activ-
ity undertaken by a Bank that requires
approval from the FHFA under part 980
of this title.

Permanent capital means the retained
earnings of a Bank, determined in ac-
cordance with generally accepted ac-
counting principles in the TUnited
States (GAAP), plus the amount paid-
in for the Bank’s Class B stock.

Risk-based capital requirement means
any capital requirement established for
a Bank under section 6(a)(3) of the
Bank Act (12 U.S.C. 1426(a)(3)) and re-
lated regulations that ensures a Bank
will hold sufficient permanent capital
and reserves to support the risks that
arise from its operations.

Safety and Soundness Act means the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (12
U.S.C. 4501 et seq.) as amended.

Tangible equity means, for a Bank,
the paid-in value of its outstanding
capital stock plus its retained earnings
calculated in accordance with gen-
erally accepted accounting principles
in the United States (GAAP) less the
amount of any assets that would be in-
tangible assets under GAAP.

Total capital means the sum of the
Bank’s permanent capital, the amount

12 CFR Ch. XII (1-1-12 Edition)

paid-in for its Class A stock, the
amount of any general allowances for
losses, and the amount of any other in-
struments indentified in a Bank’s cap-
ital plan that the Director has deter-
mined to be available to absorb losses
incurred by such Bank. For a Bank
that has issued neither Class A nor
Class B stock, the Bank’s total capital
shall be the measure of capital used to
determine compliance with its min-
imum capital requirement.

§1229.2 Determination of a Bank’s
capital classification.

(a) Quarterly determination. The Di-
rector shall determine the capital clas-
sification for each Bank no less often
than once a quarter based on the cap-
ital classifications in §1229.3 of this
subpart. The Director may make a de-
termination with regard to a capital
classification for a Bank more often
than the minimum required under this
paragraph or make a determination for
one or more Banks without making a
determination for all the Banks.

(b) Notification to a Bank. Before fi-
nalizing any action to classify a Bank
under this section, the Director shall
provide a Bank written notice describ-
ing the proposed action and an oppor-
tunity to submit information that the
Bank considers relevant to the pro-
posed action in accordance with
§1229.12 of this subpart.

(c) Notification to the FHFA. A Bank
shall provide written notification with-
in ten calendar days of any event or de-
velopment that has caused or is likely
to cause its permanent or total capital
to fall below the level necessary to
maintain its capital classification at
the level assigned in the most recent
capital classification or reclassifica-
tion determination by the Director or
that is contained in the most recent
notice of a proposed capital classifica-
tion or reclassification provided under
§1229.12(a) of this subpart.

§1229.3 Criteria for a Bank’s capital
classification.

(a) Adequately capitalized. Except
where the Director has exercised au-
thority to reclassify a Bank, a Bank
shall be considered adequately capital-
ized if, at the time of the determina-
tion under §1229.2(a) of this subpart,
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the Bank has sufficient permanent and
total capital, as applicable, to meet or
exceed its risk-based and minimum
capital requirements.

(b) Undercapitalized. Except where the
Director has exercised authority to re-
classify a Bank, a Bank shall be consid-
ered undercapitalized if, at the time of
the determination under §1229.2(a) of
this subpart, the Bank does not have
sufficient permanent or total capital,
as applicable, to meet any one or more
of its risk-based or minimum capital
requirements but such deficiency is not
of a magnitude to classify the Bank as
significantly undercapitalized or criti-
cally undercapitalized.

(c) Significantly undercapitalized. Ex-
cept where the Director has exercised
authority to reclassify a Bank, a Bank
shall be considered significantly under-
capitalized if, at the time of the deter-
mination under §1229.2(a) of this sub-
part, the amount of permanent or total
capital held by the Bank is less than 75
percent of what is required to meet any
one of its risk-based or minimum cap-
ital requirements but the magnitude of
the Bank’s deficiency in total capital
is not sufficient to classify it as criti-
cally undercapitalized.

(d) Critically undercapitalized. Except
where the Director has exercised au-
thority to reclassify a Bank, a Bank
shall be considered critically under-
capitalized if, at the time of the deter-
mination under §1229.2(a) of this sub-
part, the total capital held by the Bank
is less than or equal to the critical cap-
ital level for a Bank as defined under
§1229.1 of this subpart.

§1229.4 Reclassification by the Direc-
tor.

(a) Discretionary reclassification.
Where the Director determines that
any of the grounds described in para-
graph (b) of this section exist, the Di-
rector may reclassify a Bank as:

(1) Undercapitalized, if it is otherwise
classified as adequately capitalized;

(2) Significantly undercapitalized, if
it is otherwise classified as under-
capitalized; or

(3) Critically undercapitalized if it is
otherwise classified as significantly
undercapitalized.

(b) Grounds for discretionary reclassi-
fication. Notwithstanding any other

§1229.4

provision of this subpart, the Director
may at any time reclassify a Bank
under this section if:

(1) The Director determines in writ-
ing that:

(i) The Bank is engaging in conduct
that could result in the rapid depletion
of permanent or total capital;

(ii) The value of collateral pledged to
the Bank has decreased significantly;
or

(iii) The value of property subject to
mortgages owned by the Bank has de-
creased significantly.

(2) The Director determines, after no-
tice to the Bank and opportunity for
an informal hearing before the Direc-
tor, that a Bank is in an unsafe and un-
sound condition; or

(3) The Director finds, under §1371(b)
of Safety and Soundness Act (12 U.S.C.
4631(b)), that the Bank is engaging in
an unsafe and unsound practice be-
cause the Bank’s asset quality, man-
agement, earnings or liquidity were
found to be less than satisfactory dur-
ing the most recent examination, and
any deficiency has not been corrected.

(c) Procedures. Before finalizing any
action to reclassify a Bank under this
section, the Director shall provide a
Bank written notice describing the pro-
posed action and an opportunity to
submit information that the Bank con-
siders relevant to the Director’s pro-
posed action in accordance with
§1229.12 of this subpart.

(d) Duration. Any condition, action or
inaction by a Bank that is the basis for
a decision to reclassify a Bank under
this section or under any other author-
ity provided the Director may be con-
sidered by the Director and form the
basis of further, subsequent actions to
reclassify the Bank until such time as
the Bank remedies such condition or
takes necessary action to correct such
situation to the satisfaction of the Di-
rector.

(e) Reservation of authority. Nothing
in this section shall prevent the Direc-
tor from exercising any other author-
ity under the Safety and Soundness
Act, the Bank Act or any regulation to
reclassify a Bank for reasons not set
forth in paragraph (b) of this section or
to take any other action against a
Bank.
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§1229.5 Capital distributions for ade-
quately capitalized Banks.

(a) Restriction. An adequately capital-
ized Bank may not make a capital dis-
tribution if after doing so the Bank’s
capital would be insufficient to main-
tain a classification of adequately cap-
italized. A Bank may not make a cap-
ital distribution if such distribution
would violate any restriction on the re-
demption or repurchase of capital
stock or the payment of a dividend set
forth in section 6 of the Bank Act (12
U.S.C. 1426) and any other applicable
regulation.

(b) Exception. Notwithstanding the
restriction in paragraph (a) of this sec-
tion, the Director may permit a Bank
to repurchase or redeem its shares of
stock if the transaction is made in con-
nection with the issuance of additional
Bank shares or obligations in at least
an equivalent amount to the shares
that are redeemed or repurchased and
will reduce the Bank’s financial obliga-
tions or otherwise improve its financial
condition. Any transaction under this
paragraph also must conform with any
restriction on the redemption or repur-
chase of Bank stock set forth in sec-
tion 6 of the Bank Act (12 U.S.C. 1426)
and in any other applicable regulation.

§1229.6 Mandatory actions applicable
to undercapitalized Banks.

(a) Mandatory Actions by the Bank. A
Bank that is classified as undercapital-
ized shall:

(1) Submit to the Director for ap-
proval a capital restoration plan that
complies with the the requirements
and procedures established by §1229.11
of this part and receive approval from
the Director for such plan;

(2) Fulfill all terms, conditions and
obligations contained in the capital
restoration plan as approved by the Di-
rector;

(3) Not make any capital distribution
that would result in the Bank being re-
classified as significantly undercapital-
ized or critically undercapitalized, nor
make a capital distribution if such dis-
tribution would violate any restriction
on the redemption or repurchase of
capital stock or the declaration or pay-
ment of a dividend set forth in section
6 of the Bank Act (12 U.S.C. 1426) or in
any other applicable regulation;

12 CFR Ch. XII (1-1-12 Edition)

(4) Not permit its average total as-
sets in any calendar quarter to exceed
its average total assets during the pre-
ceding calendar quarter, where such
average is calculated based on the total
amount of assets held by the Bank for
each day in a quarter, unless:

(i) The Director has approved the
Bank’s capital restoration plan; and

(ii) The Director determines that:

(A) The increase in total assets is
consistent with the approved capital
restoration plan; and

(B) The ratio of tangible equity to
the Bank’s total assets is increasing at
a rate sufficient to enable the Bank to
become adequately capitalized within a
reasonable time and consistent with
any schedule established in the capital
restoration plan; and

(6) Not acquire, directly or indi-
rectly, an equity interest in any oper-
ating entity (other than as necessary
to enforce a security interest granted
to the Bank) nor engage in any new
business activity unless:

(i) The Director has approved the
Bank’s capital restoration plan, the
Bank is implementing the capital res-
toration plan and the Director deter-
mines that proposed acquisition or ac-
tivity will further achievement of the
goals set forth in that plan; or

(ii) The Director determines that the
proposed acquisition or activity will be
consistent with the safe and sound op-
eration of the Bank and will further
the Bank’s compliance with its risk-
based and minimum capital require-
ments in a reasonable period of time.

(b) Mandatory reclassification by the
Director. The Director shall reclassify
an undercapitalized Bank as signifi-
cantly undercapitalized if:

(1) The Bank does not submit a cap-
ital restoration plan that is substan-
tially in compliance with §1229.11 of
this subpart and within the time frame
required.

(2) The Director does not approve the
capital restoration plan submitted by
the Bank; or

(3) The Director determines that the
Bank has failed in any material respect
to comply with its approved capital
restoration plan or fulfill any schedule
for action established by that plan.
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(c) Monitoring. The Director shall
monitor the condition of any under-
capitalized Bank and monitor the
Bank’s compliance with the capital
restoration plan and any restrictions
imposed under this section or §1229.7 of
this subpart. As part of this process,
the Director shall review the capital
restoration plan and any restrictions
or requirements imposed on the under-
capitalized Bank to determine whether
such plan, restrictions or requirements
are consistent with the safe and sound
operation of the Bank and will further
the Bank’s compliance with its risk-
based and minimum capital require-
ments in a reasonable period of time.

[74 FR 5604, Jan. 30, 2009, as amended at 74
FR 38513, Aug. 4, 2009]

§1229.7 Discretionary actions applica-
ble to undercapitalized Banks.

(a) Discretionary safeguards. The Di-
rector may take any action with re-
gard to an undercapitalized Bank that
may be taken with regard to a signifi-
cantly undercapitalized Bank under
section 1366 of the Safety and Sound-
ness Act (12 U.S.C. 4616) or §1229.7 or
§1229.8 of this subpart if the Director
determines that such action is nec-
essary to assure the safe and sound op-
eration of the Bank and the Bank’s
compliance with its risk-based and
minimum capital requirements in a
reasonable period of time.

(b) Procedures. Before finalizing any
action under this section, the Director
shall provide a Bank written notice de-
scribing the proposed action or actions
and an opportunity to submit informa-
tion that the Bank considers relevant
to the Director’s decision to take such
action in accordance with §1229.12 of
this subpart.

§1229.8 Mandatory actions applicable
to significantly undercapitalized
Banks.

A Bank that is classified as signifi-
cantly undercapitalized:

(a) Shall submit to the Director for
approval a capital restoration plan
that complies with the requirements
and procedures established by §1229.11
of this part and receive approval from
the Director for such plan;

(b) Fulfill all terms, conditions and
obligations contained in the capital

§1229.8

restoration plan once the plan is ap-
proved by the Director;

(c) Shall not make any capital dis-
tribution that would result in the Bank
being reclassified as critically under-
capitalized or that would violate any
restriction on the redemption or repur-
chase of capital stock or the payment
of a dividend set forth in section 6 of
the Bank Act (12 U.S.C. 1426) or any ap-
plicable regulation;

(d) Shall not make any capital dis-
tribution not otherwise prohibited
under paragraph (c) of this section ab-
sent the prior written approval of the
Director, provided that the Director
may approve such distribution only if
the Director determines that:

(1) The capital distribution will en-
hance the ability of the Bank to meet
its risk-based and minimum capital re-
quirements promptly;

(2) The capital distribution will con-
tribute to the long-term financial safe-
ty and soundness of the Bank; or

(3) The capital distribution is other-
wise in the public interest;

(e) Shall not without prior written
approval of the Director pay a bonus to
any executive officer, provided that for
purposes of this paragraph a bonus
shall include any amount paid or ac-
cruing to an executive officer under a
profit sharing arrangement;

(f) Shall not without the prior writ-
ten approval of the Director com-
pensate an executive officer at a rate
exceeding the average rate of com-
pensation of that officer during the 12
months preceding the calendar month
in which the Bank became signifi-
cantly undercapitalized, provided how-
ever, that for purposes of calculating
the executive officer’s average rate of
compensation, such compensation shall
not include any bonus or profit sharing
paid or accruing to the officer during
the 12 month period;

(g) Comply with §1229.6(a)(4) and
(a)(b) of this subpart; and

(h) Comply with any on-going restric-
tions or obligations that were imposed
on the Bank by the Director under
§1229.7 of this subpart.

[74 FR 5604, Jan. 30, 2009, as amended at 74
FR 38513, Aug. 4, 2009]
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§1229.9 Discretionary actions applica-
ble to significantly undercapital-
ized Banks.

(a) Actions by the Director. The Direc-
tor shall carry out this section by tak-
ing, at any time, one or more of the
following actions with respect to a sig-
nificantly undercapitalized Bank:

(1) Limit the increase in any obliga-
tions or class of obligations of the
Bank, including any off-balance sheet
obligations. Such limitation may be
stated in an absolute dollar amount, as
a percentage of current obligations or
in any other form chosen by the Direc-
tor;

(2) Reduce the amount of any obliga-
tions or class of obligations held by the
Bank, including any off-balance sheet
obligations. Such reduction may be
stated in an absolute dollar amount, as
a percentage of current obligations or
in any other form chosen by the Direc-
tor;

(3) Limit the increase in, or prohibit
the growth of any asset or class of as-
sets held by the Bank. Such limitation
may be stated in an absolute dollar
amount, as a percentage of current as-
sets or in any other form chosen by the
Director;

(4) Reduce the amount of any asset or
class of asset held by the Bank. Such
reduction may be stated in an absolute
dollar amount, as a percentage of cur-
rent obligations or in any other form
chosen by the Director;

(5) Acquire new capital in the form
and amount determined by the Direc-
tor, which specifically may include re-
quiring a Bank to increase its level of
retained earnings;

(6) Modify, limit or terminate any ac-
tivity of the Bank that the Director de-
termines creates excessive risk;

(7) Take steps to improve the man-
agement at the Bank by:

(i) Ordering a new election for the
Bank’s board of directors in accordance
with procedures established by the Di-
rector;

(ii) Dismissing particular directors or
executive officers, in accordance with
section 1366(b)(5)(B) of the Safety and
Soundness Act (12 U.S.C. 4616(b)(5)(B)),
who held office for more than 180 days
immediately prior to the date on which
the Bank became undercapitalized,
provided further that such dismissals
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shall not be considered removal pursu-
ant to an enforcement action under
section 1377 of the Safety and Sound-
ness Act (12 U.S.C. 4636a) and shall not
be subject to the requirements nec-
essary to remove an officer or director
under that section; or

(iii) Ordering the Bank to hire quali-
fied executive officers, the hiring of
whom, prior to employment by the
Bank and at of the option of the Direc-
tor, may be subject to review and ap-
proval by the Director; or

(8)(1) Reclassify a significantly
undercapitalized Bank as critically
undercapitalized if:

(A) The Bank does not submit a cap-
ital restoration plan that is substan-
tially in compliance with §1229.11 of
this part and within the time frame re-
quired;

(B) The Director does not approve the
capital restoration plan submitted by
the Bank; or

(C) The Director determines that the
Bank has failed to make reasonable,
good faith efforts to comply with its
approved capital restoration plan and
fulfill any schedule established by that
plan.

(ii) Subject to paragraph (c) of this
section, the Director may reclassify a
significantly undercapitalized Bank
under paragraph (a)(8)(i) of this section
at any time the grounds for such ac-
tion exist, notwithstanding the fact
that such grounds had formed the basis
on which the Director reclassified a
Bank from undercapitalized to signifi-
cantly undercapitalized.

(b) Additional safeguards. The Direc-
tor may require a significantly under-
capitalized Bank to take any other ac-
tion not specifically listed in this sec-
tion if the Director determines such ac-
tion will help ensure the safe and sound
operation of the Bank and the Bank’s
compliance with its risk-based and
minimum capital requirements in a
reasonable period of time more than
any action specifically authorized
under paragraph (a) of this section.

(c) Procedures. Before finalizing any
action under this section, the Director
shall provide a Bank written notice de-
scribing the proposed action or actions
and an opportunity to submit informa-
tion that the Bank considers relevant
to the Director’s decision to take such
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action in accordance with §1229.12 of
this subpart.

§1229.10 Actions applicable to criti-
cally undercapitalized Banks.

(a) Appointment of conservator or re-
ceiver. Notwithstanding any other pro-
vision of federal or state law, the Di-
rector may appoint the FHFA as con-
servator or receiver of any Bank at any
time after the Director determines
that the Bank is, or the Director other-
wise exercises authority to reclassify
the Bank as, critically undercapital-
ized.

(b) Periodic determination—(1) Deter-
mination. Not later than 30 calendar
days after the Director first determines
that a Bank is, or the Director other-
wise exercises authority to reclassify
the Bank as, critically undercapital-
ized, and a least once during each suc-
ceeding 30-day calendar period, the Di-
rector make a determination in writing
as to whether:

(i) The assets of the Bank are, and
during the preceding 60 calendar days
have been, less than its obligations to
its creditors and others, provided that
the Director shall consider as an obli-
gation only that amount of out-
standing consolidated obligations for
which the Bank is primary obligor or
for which the Bank has been ordered to
make payments of principal or interest
on behalf of another Bank, or is actu-
ally making payments of principal or
interest on behalf of another Bank; or

(ii) The Bank is not, and during the
previous 60 calendar days has not been
paying its debts on a regular basis as
such debts become due, provided that
this provision does not apply to any
unpaid debts that are the subject of a
bona fide dispute.

(2) Mandatory receivership. If the Di-
rector determines that the conditions
described in either paragraph (b)(1)(1)
or (b)(1)(ii) of this section applies to a
Bank, the Director shall appoint the
FHFA as receiver for the Bank. The ap-
pointment of the FHFA as receiver
under this paragraph shall imme-
diately terminate any conservatorship
established for the Bank.

(3) Determination not required. A de-
termination under paragraph (b)(1) of
this section shall not be required dur-
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ing any period in which the FHFA
serves as receiver for a Bank.

(¢) Judicial review. If the Director ap-
points the FHFA as conservator or re-
ceiver of a Bank under paragraph (a) or
(b)(2) of this section, the Bank may
within 30 days of such appointment
bring an action in the United States
district court for the judicial district
in which the Bank was established pur-
suant to section 3 of the Bank Act (12
U.S.C. 1423) or in the United States
District Court for the District of Co-
lumbia, for an order requiring the
FHFA to remove itself as conservator
or receiver.

(d) Other applicable actions. Until such
time as FHFA is appointed as conser-
vator or receiver for a critically under-
capitalized Bank, a critically under-
capitalized Bank shall be subject to all
mandatory restrictions or obligations
applicable to a significantly under-
capitalized Bank under §1229.8 of this
subpart and will remain subject to any
on-going restrictions or obligations
that the Director imposed on the Bank
under §1229.7 or §1229.9 of this subpart,
or any restrictions or obligations that
are applicable to the Bank under the
terms of an approved capital restora-
tion plan.

[74 FR 5604, Jan. 30, 2009, as amended at 74
FR 38513, Aug. 4, 2009]

§1229.11 Capital restoration plans.

(a) Contents. Each capital restoration
plan submitted by a Bank shall set
forth a plan to restore its permanent
and total capital to levels sufficient to
fulfill its risk-based and minimum cap-
ital requirements within a reasonable
period of time. Such plan must be fea-
sible given general market conditions
and the conditions of the Bank and, at
a minimum, shall:

(1) Describe the actions the Bank will
take, including any changes that the
Bank will make to member stock pur-
chase requirements, to assure that it
will become adequately capitalized
within the meaning of §1229.3(a) of this
subpart and, if appropriate, to resolve
any structural or long term causes for
the capital deficiency;

(2) Specify the level of permanent
and total capital the Bank will achieve
and maintain and provide quarterly
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projections indicating how each com-
ponent of total and permanent capital
and the major components of income,
assets and liabilities are expected to
change over the term of the plan;

(3) Specify the types and levels of ac-
tivities in which the Bank will engage
during the term of the plan, including
any new business activities that it in-
tends to begin during such term;

(4) Describe any other actions the
Bank intends to take to comply with
any other requirements imposed on it
under this subpart A of part 1229;

(5) Provide a schedule which sets
forth dates for meeting specific goals
and benchmarks and taking other ac-
tions described in the proposed capital
restoration plan, including setting
forth a schedule for it to restore its
permanent and total capital to levels
necessary for meeting its risk-based
and minimum capital requirements;
and

(6) Address such other items that the
Director shall provide in writing in ad-
vance of such submission.

(b) Deadline for submission. A Bank
must submit a proposed capital res-
toration plan no later than 15 business-
days after it receives written notifica-
tion that such a plan is required either
because the notice specifically states
that the Director has required the sub-
mission of a plan or the notice indi-
cates that the Bank’s capital classi-
fication or reclassification is to a cat-
egory for which a capital restoration
plan is a mandatory action required of
the Bank. The Director may extend
this deadline if the Director deter-
mines that such extension is necessary.
Any such extension shall be in writing
and provide a specific date by which
the Bank must submit its proposed
capital restoration plan.

(c) Review of the plan by the Director.
The Director shall have 30 calendar
days from the date the Bank submits a
proposed capital restoration plan to ap-
prove or disapprove the plan. The Di-
rector may extend the period for con-
sideration of a capital restoration plan
for a single 30 calendar day period by
providing the Bank with written notifi-
cation that the decision deadline has
been extended. The Director shall pro-
vide the Bank with written notifica-
tion of the decision to approve or not

12 CFR Ch. XII (1-1-12 Edition)

approve a proposed capital restoration
plan. If the Director does not approve
the capital restoration plan, the writ-
ten notification of such decision shall
provide the reasons for the disapproval.

(d) Resubmission. If the Director does
not approve the Bank’s proposed cap-
ital restoration plan, the Bank shall
submit a new capital restoration plan
acceptable to the Director within 30
calendar days of the date that the
Bank was notified of the disapproval.
The Director may extend the period for
the Bank’s submission of a new accept-
able capital restoration plan upon a de-
termination that such extension is in
the public interest. The Director shall
provide the Bank written notice of the
extension and include in such notice
the date by which the Bank must sub-
mit an acceptable plan.

(e) Amendments. The Director, in his
or her sole discretion, may approve
amendments to an approved capital
restoration plan if, after consideration
of changes in conditions of the Bank,
changes in market conditions and
other relevant factors, the Director de-
termines that such amendments are
consistent with the restoration of the
Bank’s capital to levels necessary to
meet its risk-based and minimum cap-
ital requirements in a reasonable pe-
riod of time and with the safe and
sound operations of the Bank.

(f) Effectiveness of provisions. A Bank
is obligated to implement and fulfill all
provisions of an approved capital res-
toration plan. Unless expressly ad-
dressed by the terms of the capital res-
toration plan, a Bank remains bound
by each and every obligation and re-
quirement set forth in the approved
capital restoration plan until such re-
quirement or obligation is amended
under paragraph (e) of this section or
terminated in writing by the Director.

(g) Appointment of conservator or re-
ceiver. Notwithstanding any other pro-
vision of federal or state law, the Di-
rector may appoint the FHFA as con-
servator or receiver of any Bank that
is classified as undercapitalized or sig-
nificantly undercapitalized if the Bank
fails to submit a capital restoration
plan acceptable to the Director within
the time frames established by this
section or if the Bank materially fails
to implement any capital restoration
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plan that has been approved by the Di-
rector. A Bank may within 30 days of
such appointment bring an action in
the United States district court for the
judicial district in which the Bank is
established pursuant to section 3 of the
Bank Act (12 U.S.C. 1423) or in the
United States District Court for the
District of Columbia, for an order re-
quiring the FHFA to remove itself as
conservator or receiver.

[74 FR 5604, Jan. 30, 2009, as amended at 74
FR 38513, Aug. 4, 2009]

§1229.12 Procedures related to capital
classification and other actions.

(a) Classification or reclassification of a
Bank. Before finalizing any decision to
classify a Bank under §1229.2(a) of this
subpart or reclassify the Bank under
§1229.4(a) of this subpart, the Director
shall provide the Bank with written
notification of the proposed action that
states the reasons for the proposed ac-
tion and describes the information on
which the proposed action is based. The
notice required under this paragraph
may be combined with the notice of a
proposed supervisory action required
under paragraph (b) of this section. The
Director also may combine a notice in-
forming the Bank of its capital classi-
fication and simultaneously informing
the Bank that the Director intends to
reclassify a Bank to a lower capital
classification category.

(b) Notice of a supervisory action. Be-
fore finalizing any action or actions
authorized under §1229.7 or §1229.9 of
this subpart, the Director shall provide
the Bank with written notification of
the proposed action that states the rea-
sons for the proposed action and de-
scribes the information on which the
proposed action is based. The notice re-
quired under this paragraph may be
combined with the notice of a proposed
action to classify or reclassify the
Bank required under paragraph (a) of
this section.

(c) Bank response. During the 30 cal-
endar day period beginning on the date
that the Bank is provided notice under
paragraph (a) or (b) of this section of a
proposed action or actions, a Bank may
submit to the Director any information
that the Bank considers relevant or ap-
propriate for the Director to consider
in determining whether to finalize the
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proposed action. The Director may, in
his or her sole discretion, convene an
informal hearing with representatives
of the Bank to receive or discuss any
such information. The Director, in his
or her sole discretion, also may extend
the period in which the Bank may re-
spond to a notice for an additional 30
calendar days for good cause, or short-
en such comment period if the Director
determines the condition of the Bank
requires faster action or a shorter com-
ment period or if the Bank consents to
a shorter comment period. The Direc-
tor shall inform the Bank in writing,
which may be provided as part of the
notice required under paragraphs (a) or
(b) of this section, of any decision to
extend or shorten the comment period.
The failure of a Bank to provide infor-
mation during the allotted comment
period will waive any right of the Bank
to comment on the proposed action.

(d) Final action. At the earlier of the
completion of the comment period es-
tablished under paragraph (c) or the re-
ceipt of information provided by the
Bank during such period, the Director
shall determine whether to take the
proposed action or actions that were
the subject of the notice under para-
graphs (a) or (b) of this section, after
taking into consideration any informa-
tion provided by the Bank. Such notice
shall respond to any information sub-
mitted by the Bank. Any final order
that the Bank take action, refrain
from action or comply with any other
requirement that was the subject of a
notice under paragraph (b) of this sec-
tion shall take effect upon the Bank’s
receipt of the notice required under
this paragraph, unless a different effec-
tive date is set forth in this notice, and
shall remain in effect and binding on
the Bank until terminated in writing
by the Director or until any terms and
conditions for termination, as set forth
in the notice, have been met.

(e) Final actions under this section.
Any final decision that the Bank take
action, refrain from action or comply
with any other requirement that was
the subject of a notice under paragraph
(b) of this section shall constitute an
order under the Safety and Soundness
Act. The Director in his or her discre-
tion may apply to the United States
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District Court for the District of Co-
lumbia or to the United States district
court for the judicial district in which
the Bank in question is established
pursuant to section 3 of the Bank Act
(12 U.S.C. 1423) for the enforcement of
such order, as allowed under §1375 of
the Safety and Soundness Act (12
U.S.C. 4635) . In addition, a Bank or any
executive officer or director of a Bank
can be subject to enforcement action,
including the imposition of civil mone-
tary penalties, under §1371, §1372 or
§1376 of the Safety and Soundness Act
(12 U.S.C. 4631, 4632, or 4636) for failure
to comply with such an order.

(f) Judicial review. A Bank that is not
classified as critically undercapitalized
may obtain judicial review of any final
capital classification decision or of any
final decision to take supervisory ac-
tion made by the Director under
§1229.2, §1229.4, §1229.7 or §1229.9 in ac-
cordance with the requirements and
procedures set forth in §1369D of the
Safety and Soundness Act (12 U.S.C.
4623).

Subpart B—Enterprises

AUTHORITY: 12 U.S.C. 4513b, 4526, 4613, 4614,
4615, 4616, 4617.

SOURCE: 76 FR 35733, June 20, 2011, unless
otherwise noted.

§1229.13 Definitions.

For purposes of this subpart:

Capital distribution means—

(1) Any dividend or other distribution
in cash or in kind made with respect to
any shares of, or other ownership inter-
est in, an Enterprise, except a dividend
consisting only of shares of the Enter-
prise;

(2) Any payment made by an Enter-
prise to repurchase, redeem, retire, or
otherwise acquire any of its shares or
other ownership interests, including
any extension of credit made to finance
an acquisition by the Enterprise of
such shares or other ownership inter-
ests, except to the extent the Enter-
prise makes a payment to repurchase
its shares for the purpose of fulfilling
an obligation of the Enterprise under
an employee stock ownership plan that
is qualified under the Internal Revenue
Code of 1986 (26 U.S.C. 401 et seq.) or any
substantially equivalent plan as deter-
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mined by the Director of FHFA in writ-
ing in advance; and

(3) Any payment of any claim, wheth-
er or not reduced to judgment, lig-
uidated or unliquidated, fixed, contin-
gent, matured or unmatured, disputed
or undisputed, legal, equitable, secured
or unsecured, arising from rescission of
a purchase or sale of an equity security
of an Enterprise or for damages arising
from the purchase, sale, or retention of
such a security.

PART 1231—GOLDEN PARACHUTE
PAYMENTS

Sec.

1231.1 Purpose.

1231.2 Definitions.

1231.3-1231.4 [Reserved]

1231.5 Factors to be taken into account.

AUTHORITY: 12 U.S.C. 4518(e).

SOURCE: 73 FR 53357, Sept. 16, 2008, unless
otherwise noted.

§1231.1 Purpose.

The purpose of this part is to imple-
ment section 1318(e) of the Act by set-
ting forth the standards that the Direc-
tor will take into consideration in de-
termining whether to limit or prohibit
golden parachute payments to entity-
affiliated parties.

[73 FR 54673, Sept. 23, 2008]

§1231.2 Definitions.

The following definitions apply to
the terms used in this part:

(a) Act means the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992 (12 U.S.C. 4501 et
seq.), as amended by the Federal Hous-
ing Finance Regulatory Reform Act of
2008, enacted under Division A of the
HERA.

(b) Director means the Director of
FHFA or his or her designee.

(c) Enterprise means the Federal Na-
tional Mortgage Association and the
Federal Home Loan Mortgage Corpora-
tion (collectively, Enterprises) and, ex-
cept as provided by the Director, any
affiliate thereof.

(d) Entity-affiliated party means—

(1) Any director, officer, employee, or
controlling stockholder of, or agent
for, a regulated entity;
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(2) Any shareholder, affiliate, con-
sultant, or joint venture partner of a
regulated entity, and any other person,
as determined by the Director (by regu-
lation or on a case-by-case basis) that
participates in the conduct of the af-
fairs of a regulated entity, provided
that a member of a Bank shall not be
deemed to have participated in the af-
fairs of that Bank solely by virtue of
being a shareholder of, and obtaining
advances from, that Bank;

(3) Any independent contractor for a
regulated entity (including any attor-
ney, appraiser, or accountant), if—

(i) The independent contractor know-
ingly or recklessly participates in—

(A) Any violation of any law or regu-
lation;

(B) Any breach of fiduciary duty; or

(C) Any unsafe or unsound practice;
and

(ii) Such violation, breach, or prac-
tice caused, or is likely to cause, more
than a minimal financial loss to, or a
significant adverse effect on, the regu-
lated entity;

(4) Any not-for-profit corporation
that receives its principal funding, on
an ongoing basis, from any regulated
entity; and

(5) The Office of Finance.

(e) Federal Home Loan Bank means a
bank established under the Federal
Home Loan Act; the term ‘‘Federal
Home Loan Banks’’ means, collec-
tively, all the Federal Home Loan
Banks.

(£)(1) Golden parachute payment means
any payment (or any agreement to
make any payment) in the nature of
compensation by any regulated entity
for the benefit of any current entity-af-
filiated party pursuant to an obligation
of such regulated entity that—

(i) Is contingent on, or by its terms is
payable on or after, the termination of
such party’s primary employment or
affiliation with the regulated entity;
and

(ii) Is received on or after the date on
which—

(A) The regulated entity became in-
solvent;

(B) Any conservator or receiver is ap-
pointed for such regulated entity; or

(C) The Director determines that the
regulated entity is in a troubled condi-
tion.

§1231.2

(2) The term ‘‘golden parachute pay-
ment’’ shall not include:

(i) Any payment made pursuant to a
pension or retirement plan which is
qualified (or is intended within a rea-
sonable period of time to be qualified)
under section 401 of the Internal Rev-
enue Code of 1986 (26 U.S.C. 401) or pur-
suant to a pension or other retirement
plan which is governed by the laws of
any foreign country;

(ii) Any payment made pursuant to a
bona fide deferred compensation plan
or arrangement which the Director de-
termines, by regulation or order, to be
permissible; or

(iii) Any payment made by reason of
death or by reason of termination
caused by the disability of an entity-af-
filiated party.

(3) Any payment which would be a
golden parachute payment but for the
fact that such payment was made be-
fore the date referred to in paragraph
(f)(1)(ii) shall be treated as a golden
parachute payment if the payment was
made in contemplation of the occur-
rence of an event described that para-
graph.

(g) FHFA means the Federal Housing
Finance Agency.

(h) HERA means the Housing and
Economic Recovery Act of 2008, Public
Law No. 110-289, 122 Stat. 2654 (July 30,
2008).

(1) Office of Finance means the Office
of Finance of the Federal Home Loan
Bank System (or any successor there-
to).

(j) Regulated entity means the Federal
National Mortgage Association and
any affiliate thereof; the Federal Home
Loan Mortgage Corporation and any af-
filiate thereof; or any Federal Home
Loan Bank; the term ‘‘regulated enti-
ties’” means, collectively, the Federal
National Mortgage Association and
any affiliate thereof; the Federal Home
Loan Mortgage Corporation and any af-
filiate thereof; and any Federal Home
Loan Bank.

(k) Troubled condition means a regu-
lated entity that—

(1) Is subject to a cease-and-desist
order or written agreement issued by
the FHFA that requires action to im-
prove the financial condition of the
regulated entity or is subject to a pro-
ceeding initiated by the Director,
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which contemplates the issuance of an
order that requires action to improve
the financial condition of the regulated
entity, unless otherwise informed in
writing by the FHFA; or

(2) Is informed in writing by the Di-
rector that it is in a troubled condition
for purposes of the requirements of this
part on the basis of the regulated enti-
ty’s most recent report of examination
or other information available to the
FHFA.

(1)-(n) [Reserved]

§§1231.3—1231.4 [Reserved]

§1231.5 Factors to be taken into ac-
count.

In determining whether to prohibit
or limit any golden parachute pay-
ment, the Director shall consider the
following factors—

(a) Whether there is a reasonable
basis to believe that the entity-affili-
ated party has committed any fraudu-
lent act or omission, breach of trust or
fiduciary duty, or insider abuse with
regard to the regulated entity that has
had a material effect on the financial
condition of the regulated entity;

(b) Whether there is a reasonable
basis to believe that the entity-affili-
ated party is substantially responsible
for the insolvency of the regulated en-
tity, the appointment of a conservator
or receiver for the regulated entity, or
the troubled condition of the regulated
entity (as defined in regulations pre-
scribed by the Director);

(c) Whether there is a reasonable
basis to believe that the entity-affili-
ated party has materially violated any
applicable provision of Federal or
State law or regulation that has had a
material effect on the financial condi-
tion of the regulated entity;

(d) Whether the entity-affiliated
party was in a position of managerial
or fiduciary responsibility;

(e) The length of time that the party
was affiliated with the regulated enti-
ty, and the degree to which the pay-
ment reasonably reflects compensation
earned over the period of employment
and the compensation involved rep-
resents a reasonable payment for serv-
ices rendered; and

(f) Any other factor the Director de-
termines relevant to the facts and cir-
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cumstances surrounding the golden
parachute payment, including any
fraudulent act or omission, breach of
fiduciary duty, violation of law, rule,
regulation, order, or written agree-
ment, and the level of willful mis-
conduct, breach of fiduciary duty, and
malfeasance on the part of an entity-
affiliated party.

[73 FR 53357, Sept. 16, 2008, as amended at 73

FR 54673, Sept. 23, 2008; 74 FR 5102, Jan. 29,
2009]

PART 1233—REPORTING OF FRAUD-
ULENT FINANCIAL INSTRUMENTS

Sec.
1233.1
1233.2

Purpose.
Definitions.
1233.3 Reporting.

1233.4 Internal controls,
dures, and training.
1233.5 Protection from liability for reports.

1233.6 Supervisory action.

AUTHORITY: 12 U.S.C. 4511, 4513, 4514, 4526,
4642.

SOURCE: 75 FR 4258, Jan. 27, 2010, unless
otherwise noted.

policies, proce-

§1233.1 Purpose.

The purpose of this part is to imple-
ment the Safety and Soundness Act by
requiring each regulated entity to re-
port to FHFA upon discovery that it
has purchased or sold a fraudulent loan
or financial instrument, or suspects a
possible fraud relating to the purchase
or sale of any loan or financial instru-
ment. In addition, each regulated enti-
ty must establish and maintain inter-
nal controls, policies, procedures, and
operational training to discover such
transactions.

§1233.2 Definitions.

The following definitions apply to
the terms used in this part:

Bank or Federal Home Loan Bank
means a Bank established under the
Federal Home Loan Bank Act; the
term ‘‘Federal Home Loan Banks”
means, collectively, all the Federal
Home Loan Banks.

Director means the Director of FHFA
or his or her designee.

Enterprise means the Federal Na-
tional Mortgage Association, the Fed-
eral Home Loan Mortgage Corporation
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(collectively, Enterprises), and any af-
filiate thereof.

Entity-affiliated party means—

(1) Any director, officer, employee, or
controlling stockholder of, or agent
for, a regulated entity;

(2) Any shareholder, affiliate, con-
sultant, or joint venture partner of a
regulated entity, and any other person,
as determined by the Director (by regu-
lation or on a case-by-case basis) that
participates in the conduct of the af-
fairs of a regulated entity, provided
that a member of a Federal Home Loan
Bank shall not be deemed to have par-
ticipated in the affairs of that Federal
Home Loan Bank solely by virtue of
being a shareholder of, and obtaining
advances from, that Federal Home
Loan Bank;

(3) Any independent contractor for a
regulated entity (including any attor-
ney, appraiser, or accountant);

(4) Any not-for-profit corporation
that receives its principal funding, on
an ongoing basis, from any regulated
entity; and

(5) The Office of Finance.

Financial instrument means any le-
gally enforceable agreement, certifi-
cate, or other writing, in hardcopy or
electronic form, having monetary
value including, but not limited to, any
agreement, certificate, or other writing
evidencing an asset pledged as collat-
eral to a Bank by a member to secure
an advance by the Bank to that mem-
ber.

Fraud means a misstatement, mis-
representation, or omission that can-
not be corrected and that was relied
upon by a regulated entity to purchase
or sell a loan or financial instrument.

Possible fraud means that a regulated
entity has a reasonable belief, based
upon a review of information available
to the regulated entity, that fraud may
be occurring or has occurred.

Purchased or sold or relating to the pur-
chase or sale means any transaction in-
volving a financial instrument includ-
ing, but not limited to, any purchase,
sale, other acquisition, or creation of a
financial instrument by the member of
a Bank to be pledged as collateral to
the Bank to secure an advance by the
Bank to that member, the pledging by
a member to a Bank of such financial
instrument to secure such an advance,
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the making of a grant by a Bank under
its affordable housing program or com-
munity investment program, and the
effecting of a wire transfer or other
form of electronic payments trans-
action by the Bank.

Regulated entity means the Federal
National Mortgage Association and
any affiliate thereof, the Federal Home
Loan Mortgage Corporation and any af-
filiate thereof, and any Federal Home
Loan Bank; the term ‘‘regulated enti-
ties”” means, collectively, the Federal
National Mortgage Association and
any affiliate thereof, the Federal Home
Loan Mortgage Corporation and any af-
filiate thereof, and the Federal Home
Loan Banks.

Safety and Soundness Act means the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992, as
amended by the Federal Housing Fi-
nance Regulatory Reform Act of 2008,
Division A of the Housing and Eco-
nomic Recovery Act of 2008, Public
Law 110-289, 122 Stat. 2654 (2008).

§1233.3 Reporting.

(a) Timeframe for reporting. (1) A regu-
lated entity shall submit to the Direc-
tor a timely written report upon dis-
covery by the regulated entity that it
has purchased or sold a fraudulent loan
or financial instrument, or suspects a
possible fraud relating to the purchase
or sale of any loan or financial instru-
ment.

(2) In addition to submitting a report
in accordance with paragraph (a)(1) of
this section, in any situation that
would have a significant impact on the
regulated entity, the regulated entity
shall immediately report any fraud or
possible fraud to the Director by tele-
phone or electronic communication.

(b) Format for reporting. (1) The report
shall be in such format and shall be
filed in accordance with such proce-
dures that the Director may prescribe.

(2) The Director may require a regu-
lated entity to provide such additional
or continuing information relating to
such fraud or possible fraud that the
Director deems appropriate.

(3) A regulated entity may satisfy
the reporting requirements of this sec-
tion by submitting the required infor-
mation on a form or in another format
used by any other regulatory agency,
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provided it has first obtained the prior
written approval of the Director.

(c) Retention of records. A regulated
entity or entity-affiliated party shall
maintain a copy of any report sub-
mitted to the Director and the original
or business record equivalent of any
supporting documentation for a period
of five years from the date of submis-
sion.

(d) Nondisclosure. (1) A regulated enti-
ty or entity-affiliated party may not
disclose to any person that it has sub-
mitted a report to the Director pursu-
ant to this section, unless it has first
obtained the prior written approval of
the Director.

(2) The restriction in paragraph (d)(1)
of this section does not prohibit a regu-
lated entity from—

(i) Disclosing or reporting such fraud
or possible fraud pursuant to legal re-
quirements, including reporting to ap-
propriate law enforcement or other
governmental authorities; or

(ii) Taking any legal or business ac-
tion it may deem appropriate, includ-
ing any action involving the party or
parties connected with the fraud or
possible fraud.

(e) No waiver of privilege. A regulated
entity does not waive any privilege it
may possess under any applicable law
as a consequence of reporting fraud or
possible fraud under this part.

§1233.4 Internal controls,
procedures, and training.

policies,

(a) In general. Each regulated entity
shall establish and maintain adequate
and efficient internal controls, poli-
cies, procedures, and an operational
training program to discover and re-
port fraud or possible fraud in connec-
tion with the purchase or sale of any
loan or financial instrument.

(b) Examination. The examination by
FHFA of fraud reporting programs of
each regulated entity includes an eval-
uation of the effectiveness of the inter-
nal controls, policies, procedures, and
operational training program in place
to minimize risks from fraud and to re-
port fraud or possible fraud to FHFA in
accordance with this regulation.
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§1233.5 Protection from liability for
reports.

As provided by section 1379E of the
Safety and Soundness Act (12 U.S.C.
4642(b)), a regulated entity that, in
good faith, submits a report pursuant
to this part, and any entity-affiliated
party, that, in good faith, submits or
requires a person to submit a report
pursuant to this part, shall not be lia-
ble to any person under any provision
of law or regulation, any constitution,
law, or regulation of any State or po-
litical subdivision of any State, or
under any contract or other legally en-
forceable agreement (including any ar-
bitration agreement) for such report,
or for any failure to provide notice of
such report to the person who is the
subject of such report, or any other
persons identified in the report.

§1233.6 Supervisory action.

Failure by a regulated entity to com-
ply with this part may subject the reg-
ulated entity or the board members, of-
ficers, or employees thereof to super-
visory action by FHFA, including but
not limited to, cease-and-desist pro-
ceedings and civil money penalties.

PART 1235—RECORD RETENTION
FOR REGULATED ENTITIES AND
OFFICE OF FINANCE

Sec.

1235.1 Purpose and scope.

1235.2 Definitions.

1235.3 Establishment and evaluation of a
record retention program.

1235.4 Minimum requirements of a record
retention program.

1235.5 Record hold.

1235.6 Access to records.

1235.7 Supervisory action.

AUTHORITY: 12 TU.S.C.
4513b(a)(10) and (11), 4526.

SOURCE: 76 FR 33127, June 8, 2011, unless
otherwise noted.

4511(b), 4513(a),

§1235.1 Purpose and scope.

The purpose of this part is to set
forth minimum requirements for a
record retention program for each reg-
ulated entity and the Office of Finance.
The requirements are intended to fur-
ther prudent management as well as to
ensure that complete and accurate
records of each regulated entity and
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the Office of Finance are readily acces-
sible to FHFA.

§1235.2 Definitions.

For purposes of this part, the term—

Director means the Director of FHFA,
or his or her designee.

Electronic record means a record cre-
ated, generated, communicated, or
stored by electronic means.

E-mail means a document created or
received on a computer network for
transmitting messages electronically,
and any attachments which may be
transmitted with the document.

Employee means any officer or em-
ployee of a regulated entity or the Of-
fice of Finance.

Federal Home Loan Bank means a
Bank established under the Federal
Home Loan Bank Act; the term ‘“‘Fed-
eral Home Loan Banks’ means, collec-
tively, all the Federal Home Loan
Banks.

FHFA means the Federal Housing Fi-
nance Agency.

Financing Corporation means the enti-
ty established by the Competitive
Equality Banking Act of 1987, as a
mixed-ownership government corpora-
tion whose purpose is to function as a
financing vehicle for the Federal Sav-
ings & Loan Insurance Corporation.
The Financing Corporation has a board
of directors consisting of the managing
director of the Office of Finance and
two Federal Home Loan Bank presi-
dents.

Office of Finance means the Office of
Finance of the Federal Home Loan
Bank System.

Record means any information,
whether generated internally or re-
ceived from outside sources by a regu-
lated entity or the Office of Finance,
related to the conduct of the business
of a regulated entity or the Office of
Finance (which business, in the case of
the Office of Finance, shall include any
functions performed with respect to
the Financing Corporation) or to legal
or regulatory requirements, regardless
of the following—

(1) Form or format, including hard
copy documents (e.g., files, logs, and re-
ports), electronic documents (e.g., e-
mail, databases, spreadsheets,
PowerPoint presentations, electronic
reporting systems, electronic tapes and
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back-up tapes, optical discs, CD-ROMS,
and DVDs), and voicemail or recorded
telephone line records;

(2) Where the information is stored or
located, including network servers,
desktop or laptop computers and
handheld computers, other wireless de-
vices with text messaging capabilities,
and on-site or off-site at a storage fa-
cility;

(3) Whether the information is main-
tained or used on regulated entity or
Office of Finance equipment, or on per-
sonal or home computer systems of an
employee; or

(4) Whether the information is active
or inactive.

Record hold means a requirement, an
order, or a directive from a regulated
entity, the Office of Finance, or FHFA
that the regulated entity or the Office
of Finance is to retain records relating
to a particular issue in connection with
an actual or a potential FHFA exam-
ination, investigation, enforcement
proceeding, or litigation of which the
regulated entity or the Office of Fi-
nance has received notice from FHFA
or otherwise has knowledge.

Record retention schedule means a
schedule that details the categories of
records a regulated entity or the Office
of Finance is required to retain and the
corresponding retention periods. The
record retention schedule includes all
media, such as microfilm and machine-
readable computer records, for each
record category.

Regulated entity means the Federal
National Mortgage Association and
any affiliate thereof, the Federal Home
Loan Mortgage Corporation and any af-
filiate thereof, or any Federal Home
Loan Bank; the term ‘‘regulated enti-
ties”” means, collectively, the Federal
National Mortgage Association and
any affiliate thereof, the Federal Home
Loan Mortgage Corporation and any af-
filiate thereof, and the Federal Home
Loan Banks.

Retention period means the length of
time that records must be kept before
they are destroyed, as determined by
the organization’s record retention
schedule. Records not authorized for
destruction have a retention period of
“permanent.”’

Safety and Soundness Act means the
Federal Housing Enterprises Financial
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Safety and Soundness Act of 1992 (12
U.S.C. 4501 et seq.), as amended.

§1235.3 Establishment and evaluation
of a record retention program.

(a) Establishment. Each regulated en-
tity and the Office of Finance shall es-
tablish and maintain a written record
retention program and provide a copy
of such program to the Deputy Direc-
tor of the Division of Enterprise Regu-
lation, or his or her designee, or the
Deputy Director for the Division of
Federal Home Loan Bank Regulation,
or his or her designee, as appropriate,
within 180 days of the effective date of
this part, and annually thereafter, and
whenever a significant revision to the
program has been made.

(b) Evaluation. Management of each
regulated entity and the Office of Fi-
nance shall evaluate in writing the
adequacy and effectiveness of the
record retention program at least
every two years and provide a copy of
the evaluation to the board of directors
and the Director.

§1235.4 Minimum requirements of a
record retention program.

(a) General minimum requirements. The
record retention program established
and maintained by each regulated enti-
ty and the Office of Finance under
§1235.3 shall:

(1) Assure that retained records are
complete and accurate;

(2) Assure that the form of retained
records and the retention period—

(i) Are appropriate to support admin-
istrative, business, external and inter-
nal audit functions, and litigation of
the regulated entity or the Office of Fi-
nance; and

(ii) Comply with requirements of ap-
plicable laws and regulations, includ-
ing this part;

(3) Assign in writing the authorities
and responsibilities for record reten-
tion activities for employees, including
line managers and corporate manage-
ment;

(4) Include policies and procedures
concerning record holds, consistent
with §1235.5, and, as appropriate, inte-
grate them with policies and proce-
dures throughout the organization;

(6) Include an accurate, current, and
comprehensive record retention sched-
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ule that lists records by major cat-
egories, subcategories, record type, and
retention period, which retention pe-
riod is appropriate to the specific
record and consistent with applicable
legal, regulatory, fiscal, operational,
and business requirements;

(6) Include appropriate security and
internal controls to protect records
from unauthorized access and data al-
teration;

(7) Provide for appropriate back-up
and recovery of electronic records to
ensure the same accuracy as the pri-
mary records;

(8) Provide for a periodic testing of
the ability to access records; and

(9) Provide for the proper disposition
of records.

(b) Minimum storage requirements for
electronic records. Electronic records,
preferably searchable, must be main-
tained on immutable, non-rewritable
storage in a manner that provides for
both ready access by any person who is
entitled to access the records, includ-
ing staff of FHF A, and accurate repro-
duction for later reference by trans-
mission, printing or other means.

(c) Communication and training. (1)
The record retention program estab-
lished and maintained by each regu-
lated entity and the Office of Finance
under §1235.3 shall provide for periodic
training and communication through-
out the organization.

(2) The record retention program
shall:

(i) Provide for communication
throughout the organization on record
retention policies, procedures, and
record retention schedule updates; and

(ii) Provide for training of and notice
to all employees on a periodic basis on
their record retention responsibilities,
including instruction regarding pen-
alties provided by law for the unlawful
removal or destruction of records. The
record retention program also shall
provide for training for the agents or
independent contractors of a regulated
entity or the Office of Finance, as ap-
propriate, consistent with their respec-
tive roles and responsibilities to the
regulated entity or the Office of Fi-
nance.
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§1235.5 Record hold.

(a) Notification by FHFA. In the event
that FHFA is requiring a record hold,
FHFA shall notify the chief executive
officer of the regulated entity or the
Office of Finance. Regulated entities
and the Office of Finance must have a
written policy for handling notice of a
record hold.

(b) Notification by a regulated entity or
the Office of Finance. The record reten-
tion program of a regulated entity and
the Office of Finance shall—

(1) Address how employees and, as ap-
propriate, how agents or independent
contractors consistent with their re-
spective roles and responsibilities to
the regulated entity or the Office of Fi-
nance, will receive prompt notification
of a record hold;

(2) Designate an individual to com-
municate specific requirements and in-
structions, including, when necessary,
the instruction to cease immediately
any otherwise permissible destruction
of records; and

(3) Provide that any employee and, as
appropriate, any agent or independent
contractor consistent with his or her
respective role and responsibility to
the regulated entity or Office of Fi-
nance, who has received notice of a po-
tential investigation, enforcement pro-
ceeding, or litigation by FHFA involv-
ing the regulated entity or the Office of
Finance or an employee, or otherwise
has actual knowledge that an issue is
subject to such an investigation, en-
forcement proceeding or litigation,
shall notify immediately the legal de-
partment or the individual providing
legal services as well as senior manage-
ment of the regulated entity or the Of-
fice of Finance and shall retain any
records that may be relevant in any
way to such investigation, enforcement
proceeding, or litigation.

(c) Method of record retention during a
record hold. The record retention pro-
gram of each regulated entity and the
Office of Finance shall address the
method by which the regulated entity
or the Office of Finance will retain
records during a record hold. Specifi-
cally, the program shall describe the
method for the continued preservation
of electronic records, including e-mail,
and, as applicable, the conversion of
records from paper to electronic form
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as well as any alternative storage
method.

(d) Access to and retrieval of records
during a record hold. The record reten-
tion program of each regulated entity
or the Office of Finance shall ensure
access to and retrieval of records by
the regulated entity and the Office of
Finance, and access, upon request, by
FHFA, during a record hold. Such ac-
cess shall be by reasonable means, con-
sistent with the nature and avail-
ability of the records and existing in-
formation technology.

§1235.6 Access to records.

Each regulated entity and the Office
of Finance shall make its records
available promptly upon request by
FHFA, at a location and in a form and
manner acceptable to FHFA.

§1235.7 Supervisory action.

(a) Supervisory action. Failure by a
regulated entity or the Office of Fi-
nance to comply with this part may
subject the regulated entity or the Of-
fice of Finance or the board members,
officers, or employees thereof to super-
visory action by FHFA under the Safe-
ty and Soundness Act, including but
not limited to cease-and-desist pro-
ceedings, temporary cease-and-desist
proceedings, and civil money penalties.

(b) No limitation of authority. This
part does not limit or restrict the au-
thority of FHFA to act under its safety
and soundness mandate, in accordance
with the Safety and Soundness Act.
Such authority includes, but is not
limited to, conducting examinations,
requiring reports and disclosures, and
enforcing compliance with applicable
laws, rules, and regulations.

PART 1237—CONSERVATORSHIP
AND RECEIVERSHIP

Sec.
1237.1 Purpose and applicability.
1237.2 Definitions.

Subpart A—Powers

1237.3 Powers of the Agency as conservator
or receiver.

1237.4 Receivership following conservator-
ship; administrative expenses.

1237.5 Contracts entered into before ap-
pointment of a conservator or receiver.
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tion of claims.
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Subpart C—Limited-Life Regulated Entities

1237.10 Limited-life regulated entities.
1237.11 Authority of limited-life regulated
entities to obtain credit.

Subpart D—Other

1237.12 Capital distributions while in con-
servatorship.

1237.13 Payment of Securities Litigation
Claims while in conservatorship.
1237.14 Golden parachute payments.
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AUTHORITY: 12 U.S.C. 4513b, 4526, 4617.

SOURCE: 76 FR 35733, June 20, 2011, unless
otherwise noted.

[Re-

§1237.1 Purpose and applicability.

The provisions of this part shall
apply to the appointment and oper-
ations of the Federal Housing Finance
Agency (‘‘Agency’) as conservator or
receiver of a regulated entity. These
provisions implement and supplement
the procedures and process set forth in
the Federal Housing Enterprises Finan-
cial Safety and Soundness Act of 1992,
as amended, by the Housing and Eco-
nomic Recovery Act of 2008 (HERA),
Public Law 110-289 for conduct of a
conservatorship or receivership of such
entity.

§1237.2 Definitions.

For the purposes of this part the fol-
lowing definitions shall apply:

Agency means the Federal Housing
Finance Agency (‘“FHFA”) established
under 12 U.S.C. 4511, as amended.

Authorizing statutes mean—

(1) The Federal National Mortgage
Association Charter Act,

(2) The Federal Home Loan Mortgage
Corporation Act, and

(3) The Federal Home Loan Bank
Act.

Capital distribution has, with respect
to a Bank, the definition stated in
§1229.1 of this chapter, and with respect
to an Enterprise, the definition stated
in §1229.13 of this chapter.
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Compensation means any payment of
money or the provision of any other
thing of current or potential value in
connection with employment.

Conservator means the Agency as ap-
pointed by the Director as conservator
for a regulated entity.

Default; in danger of default:

(1) Default means, with respect to a
regulated entity, any official deter-
mination by the Director, pursuant to
which a conservator or receiver is ap-
pointed for a regulated entity.

(2) In danger of default means, with
respect to a regulated entity, the defi-
nition under section 1303(8)(B) of the
Safety and Soundness Act or applicable
FHFA regulations.

Director means the Director of the
Federal Housing Finance Agency.

Enterprise means the Federal Na-
tional Mortgage Association and any
affiliate thereof or the Federal Home
Loan Mortgage Corporation and any af-
filiate thereof.

Entity-affiliated party means any
party meeting the definition of an enti-
ty-affiliated party under section
1303(11) of the Safety and Soundness
Act or applicable FHF A regulations.

Equity security of any person shall
mean any and all shares, interests,
rights to purchase or otherwise ac-
quire, warrants, options, participations
or other equivalents of or interests
(however designated) in equity, owner-
ship or profits of such person, including
any preferred stock, any limited or
general partnership interest and any
limited liability company membership
interest, and any securities or other
rights or interests convertible into or
exchangeable for any of the foregoing.

Ezxecutive officer means, with respect
to an Enterprise, any person meeting
the definition of executive officer
under section 1303(12) of the Safety and
Soundness Act and applicable FHFA
regulations under that section, and,
with respect to a Bank, an executive
officer as defined in applicable FHFA
regulations.

Golden parachute payment means,
with respect to a regulated entity, the
definition under 12 CFR part 1231 or
other applicable FHF A regulations.

Limited-life regulated entity means an
entity established by the Agency under
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section 1367(i) of the Safety and Sound-
ness Act with respect to a Federal
Home Loan Bank in default or in dan-
ger of default, or with respect to an En-
terprise in default or in danger of de-
fault.

Receiver means the Agency as ap-
pointed by the Director to act as re-
ceiver for a regulated entity.

Regulated entity means:

(1) The Federal National Mortgage
Association and any affiliate thereof;

(2) The Federal Home Loan Mortgage
Corporation and any affiliate thereof;
and

(3) Any Federal Home Loan Bank.

Securities litigation claim means any
claim, whether or not reduced to judg-
ment, liquidated or unliquidated, fixed,
contingent, matured or unmatured,
disputed or undisputed, legal, equi-
table, secured or unsecured, arising
from rescission of a purchase or sale of
an equity security of a regulated entity
or for damages arising from the pur-
chase, sale, or retention of such a secu-
rity.

Transfer means every mode, direct or
indirect, absolute or conditional, vol-
untary or involuntary, of disposing of
or parting with property or with an in-
terest in property, including retention
of title as a security interest and fore-
closure of the equity of redemption of
the regulated entity.

Subpart A—Powers

§1237.3 Powers of the Agency as con-
servator or receiver.

(a) Operation of the regulated entity.
The Agency, as it determines appro-
priate to its operations as either con-
servator or receiver, may:

(1) Take over the assets of and oper-
ate the regulated entity with all the
powers of the shareholders (including
the authority to vote shares of any and
all classes of voting stock), the direc-
tors, and the officers of the regulated
entity and conduct all business of the
regulated entity;

(2) Continue the missions of the regu-
lated entity;

(3) Ensure that the operations and
activities of each regulated entity fos-
ter liquid, efficient, competitive, and
resilient national housing finance mar-
kets;
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(4) Ensure that each regulated entity
operates in a safe and sound manner;

(5) Collect all obligations and money
due the regulated entity;

(6) Perform all functions of the regu-
lated entity in the name of the regu-
lated entity that are consistent with
the appointment as conservator or re-
ceiver;

(7) Preserve and conserve the assets
and property of the regulated entity
(including the exclusive authority to
investigate and prosecute claims of any
type on behalf of the regulated entity,
or to delegate to management of the
regulated entity the authority to in-
vestigate and prosecute claims); and

(8) Provide by contract for assistance
in fulfilling any function, activity, ac-
tion, or duty of the Agency as conser-
vator or receiver.

(b) Agency as receiver. The Agency, as
receiver, shall place the regulated enti-
ty in liquidation, employing the addi-
tional powers expressed in 12 U.S.C.
4617(b)(2)(E).

(c) Powers as conservator or receiver.
The Agency, as conservator or receiver,
shall have all powers and authorities
specifically provided by section 1367 of
the Safety and Soundness Act and
paragraph (a) of this section, including
incidental powers, which include the
authority to suspend capital classifica-
tions under section 1364(e)(1) of the
Safety and Soundness Act during the
duration of the conservatorship or re-
ceivership of that regulated entity.

(d) Transfer or sale of assets and liabil-
ities. The Agency may, as conservator
or receiver, transfer or sell any asset or
liability of the regulated entity in de-
fault, and may do so without any ap-
proval, assignment, or consent with re-
spect to such transfer or sale. Exercise
of this authority by the Agency as con-
servator will nullify any restraints on
sales or transfers in any agreement not
entered into by the Agency as conser-
vator. Exercise of this authority by the
Agency as receiver will nullify any re-
straints on sales or transfers in any
agreement not entered into by the
Agency as receiver.
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§1237.4 Receivership following con-
servatorship; administrative ex-
penses.

If a receivership immediately suc-
ceeds a conservatorship, the adminis-
trative expenses of the conservatorship
shall also be deemed to be administra-
tive expenses of the subsequent receiv-
ership.

§1237.5 Contracts entered into before
appointment of a conservator or re-
ceiver.

(a) The conservator or receiver for
any regulated entity may disaffirm or
repudiate any contract or lease to
which such regulated entity is a party
pursuant to section 1367(d) of the Safe-
ty and Soundness Act.

(b) For purposes of section 1367(d)(2)
of the Safety and Soundness Act, a rea-
sonable period shall be defined as a pe-
riod of 18 months following the ap-
pointment of a conservator or receiver.

§1237.6 Authority to
tracts.

enforce con-

The conservator or receiver may en-
force any contract entered into by the
regulated entity pursuant to the provi-
sions and subject to the restrictions of
section 1367(d)(13) of the Safety and
Soundness Act.

Subpart B—Claims

§1237.7 Period for determination of
claims.

Before the end of the 180-day period
beginning on the date on which any
claim against a regulated entity is
filed with the Agency as receiver, the
Agency shall determine whether to
allow or disallow the claim and shall
notify the claimant of any determina-
tion with respect to such claim. This
period may be extended by a written
agreement between the claimant and
the Agency as receiver, which may in-
clude an agreement to toll any applica-
ble statute of limitations.

§1237.8 Alternate procedures for de-
termination of claims.

Claimants seeking a review of the de-
termination of claims may seek alter-
native dispute resolution from the
Agency as receiver in lieu of a judicial
determination. The Director may by
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order, policy statement, or directive
establish alternative dispute resolution
procedures for this purpose.

§1237.9 Priority of expenses and unse-
cured claims.

(a) General. The receiver will grant
priority to unsecured claims against a
regulated entity or the receiver for
that regulated entity that are proven
to the satisfaction of the receiver in
the following order:

(1) Administrative expenses of the re-
ceiver (or an immediately preceding
conservator).

(2) Any other general or senior liabil-
ity of the regulated entity (that is not
a liability described under paragraph
(a)(3) or (a)(4) of this section).

(3) Any obligation subordinated to
general creditors (that is not an obliga-
tion described under paragraph (a)(4) of
this section).

(4) Any claim by current or former
shareholders or members arising as a
result of their current or former status
as shareholders or members, including,
without limitation, any securities liti-
gation claim. Within this priority
level, the receiver shall recognize the
priorities of shareholder claims inter se,
such as that preferred shareholder
claims are prior to common share-
holder claims. This subparagraph (a)(4)
shall not apply to any claim by a cur-
rent or former member of a Federal
Home Loan Bank that arises from
transactions or relationships distinct
from the current or former member’s
ownership, purchase, sale, or retention
of an equity security of the Federal
Home Loan Bank.

(b) Similarly situated creditors. All
claimants that are similarly situated
shall be treated in a similar manner,
except that the receiver may take any
action (including making payments)
that does not comply with this section,
if:

(1) The Director determines that such
action is necessary to maximize the
value of the assets of the regulated en-
tity, to maximize the present value re-
turn from the sale or other disposition
of the assets of the regulated entity, or
to minimize the amount of any loss re-
alized upon the sale or other disposi-
tion of the assets of the regulated enti-
ty; and
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(2) All claimants that are similarly
situated under paragraph (a) of this
section receive not less than the
amount such claimants would have re-
ceived if the receiver liquidated the as-
sets and liabilities of the regulated en-
tity in receivership and such action
had not been taken.

(c) Priority determined at default. The
receiver will determine priority based
on a claim’s status at the time of de-
fault, such default having occurred at
the time of entry into the receivership,
or if a conservatorship immediately
preceded the receivership, at the time
of entry into the conservatorship pro-
vided the claim then existed.

Subpart C—Limited-Life Regulated
Entities

§1237.10 Limited-life regulated enti-
ties.

(a) Status. The United States Govern-
ment shall be considered a person for
purposes of section 1367(1)(6)(C)(i) of the
Safety and Soundness Act.

(b) Investment authority. The require-
ments of section 1367(i)(4) shall apply
only to the liquidity portfolio of a lim-
ited-life regulated entity.

(c) Policies and procedures. The Agen-
cy may draft such policies and proce-
dures with respect to limited-life regu-
lated entities as it determines to be
necessary and appropriate, including
policies and procedures regarding the
timing of the creation of limited-life
regulated entities.

§1237.11 Authority of limited-life regu-
lated entities to obtain credit.

(a) Ability to obtain credit. A limited-
life regulated entity may obtain unse-
cured credit and issue unsecured debt.

(b) Inability to obtain credit. If a lim-
ited-life regulated entity is unable to
obtain unsecured credit or issue unse-
cured debt, the Director may authorize
the obtaining of credit or the issuance
of debt by the limited-life regulated en-
tity with priority over any and all of
the obligations of the limited-life regu-
lated entity, secured by a lien on prop-
erty of the limited-life regulated entity
that is not otherwise subject to a lien,
or secured by a junior lien on property
of the limited-life regulated entity
that is subject to a lien.
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(c) Limitations. The Director, after
notice and a hearing, may authorize a
limited-life regulated entity to obtain
credit or issue debt that is secured by
a senior or equal lien on property of
the limited-life regulated entity that is
already subject to a lien (other than
mortgages that collateralize the mort-
gage-backed securities issued or guar-
anteed by an Enterprise) only if the
limited-life regulated entity is unable
to obtain such credit or issue such debt
otherwise on commercially reasonable
terms and there is adequate protection
of the interest of the holder of the ear-
lier lien on the property with respect
to which such senior or equal lien is
proposed to be granted.

(d) Adequate protection. The adequate
protection referred to in paragraph (c)
of this section may be provided by:

(1) Requiring the limited-life regu-
lated entity to make a cash payment
or periodic cash payments to the hold-
er of the earlier lien, to the extent that
there is likely to be a decrease in the
value of such holder’s interest in the
property subject to the lien;

(2) Providing to the holder of the ear-
lier lien an additional or replacement
lien to the extent that there is likely
to be a decrease in the value of such
holder’s interest in the property sub-
ject to the lien; or

(3) Granting the holder of the earlier
lien such other relief, other than enti-
tling such holder to compensation al-
lowable as an administrative expense
under section 1367(c) of the Safety and
Soundness Act, as will result in the re-
alization by such holder of the equiva-
lent of such holder’s interest in such
property.

Subpart D—Other

§1237.12 Capital distributions while in
conservatorship.

(a) Except as provided in paragraph
(b) of this section, a regulated entity
shall make no capital distribution
while in conservatorship.

(b) The Director may authorize, or
may delegate the authority to author-
ize, a capital distribution that would
otherwise be prohibited by paragraph
(a) of this section if he or she deter-
mines that such capital distribution:
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(1) Will enhance the ability of the
regulated entity to meet the risk-based
capital level and the minimum capital
level for the regulated entity;

(2) Will contribute to the long-term
financial safety and soundness of the
regulated entity;

(3) Is otherwise in the interest of the
regulated entity; or

(4) Is otherwise in the public interest.

(c) This section is intended to supple-
ment and shall not replace or affect
any other restriction on capital dis-
tributions imposed by statute or regu-
lation.

§1237.13 Payment of Securities Litiga-
tion Claims while in conservator-
ship.

(a) Payment of Securities Litigation
Claims while in conservatorship. The
Agency, as conservator, will not pay a
Securities Litigation Claim against a
regulated entity, except to the extent

12 CFR Ch. XII (1-1-12 Edition)

the Director determines is in the inter-
est of the conservatorship.

(b) Claims against limited-life regulated
entities. A limited-life regulated entity
shall not assume, acquire, or succeed
to any obligation that a regulated enti-
ty for which a receiver has been ap-
pointed may have to any shareholder of
the regulated entity that arises as a re-
sult of the status of that person as a
shareholder of the regulated entity, in-
cluding any Securities Litigation
Claim. No creditor of the regulated en-
tity shall have a claim against a lim-
ited-life regulated entity unless the re-
ceiver has transferred that liability to
the limited-life regulated entity. The
charter of the regulated entity, or of
the limited-life regulated entity, is not
an asset against which any claim can
be made by any creditor or shareholder
of the regulated entity.

§1237.14 Golden parachute payments.
[Reserved]
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