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§1261.1 Definitions.

As used in this part:

Bank written in title case means a
Federal Home Loan Bank established
under section 12 of the Bank Act (12
U.S.C. 1432).

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 through 1449).

Director means the Director of the
Federal Housing Finance Agency.

FHFA means Federal Housing Fi-
nance Agency.

Subpart B—Federal Home Loan
Bank Boards of Directors: Eligi-
bility and Elections

§1261.2 Definitions.

As used in this Subpart B:

Bona fide resident of a Bank district
means an individual who:

(1) Maintains a principal residence in
the Bank district; or

(2) If serving as an independent direc-
tor, owns or leases in his or her own
name a residence in the Bank district
and is employed in a voting state in
the Bank district.

FHFA ID number means the number
assigned to a member by FHFA and
used by FHFA and the Banks to iden-
tify a particular member.

Independent directorship means a di-
rectorship, as defined by section
T(a)(4)(A) of the Bank Act, 12 U.S.C.
1427(a)(4)(A), that is filled by a plu-
rality vote of the members at large by
an individual having the qualifications
specified by section 7(a)(3)(B)(i) or (ii),
12 U.S.C. 1427(a)(3)(B)(i) or (ii).

Member directorship means a director-
ship, as defined by section 7(a)(4)(A) of
the Bank Act, 12 U.S.C. 1427(a)(4)(A),
that is filled by a plurality vote of the
members located in a particular State
by an individual who is an officer or di-
rector of a member located in that
State, and includes guaranteed direc-
torships and stock directorships.

Method of equal proportions means the
mathematical formula used by FHFA
to allocate member directorships
among the States in a Bank’s district
based on the relative amounts of Bank
stock required to be held as of the
record date by members located in
each State.

Public interest director means an indi-
vidual serving in a public interest di-
rectorship.

181



§1261.3

Public interest directorship means an
independent directorship filled by an
individual with more than four years
experience representing consumer or
community interests in banking serv-
ices, credit needs, housing or consumer
financial protections.

Record date means December 31 of the
calendar year immediately preceding
the election year.

Stock directorship means a member di-
rectorship that is designated by FHFA
as representing the members located in
a particular voting State based on the
amount of Bank stock required to be
held by the members in that State as
of the record date, other than a guar-
anteed directorship.

Voting State means the District of Co-
lumbia, Puerto Rico, or the State of
the United States in which a member’s
principal place of business, as deter-
mined in accordance with 12 CFR part
1263, or any successor provision, is lo-
cated as of the record date. The voting
State of a member with a principal
place of business located in the U.S.
Virgin Islands as of the record date is
Puerto Rico, and the voting State of a
member with a principal place of busi-
ness located in American Samoa,
Guam, or the Commonwealth of the
Northern Mariana Islands as of the
record date is Hawaii.

[73 FR 55715, Sept. 26, 2008, as amended at 74
FR 51460, Oct. 7, 2009. Redesignated and
amended at 75 FR 17039, 17040, Apr. 5, 2010]

§1261.3 General provisions.

(a) Board sice and composition. Annu-
ally, the FHF A Director will determine
the size of the board of directors for
each Bank and will designate at least a
majority, but no more than 60 percent,
of the directorships as member direc-
torships and the remainder as inde-
pendent directorships. Annually, the
board of directors of each Bank shall
determine how many, if any, of the
independent directorships with terms
beginning the following January 1 shall
be public interest directorships, ensur-
ing that at all times the Bank will
have at least two public interest inde-
pendent directorships.

(b) Term of directorships. The term of
office of each directorship commencing
on or after January 1, 2009 shall be four
years, except as adjusted pursuant to

12 CFR Ch. XII (1-1-12 Edition)

section 7(d) of the Bank Act (12 U.S.C
1427(d)) to achieve a staggered board,
and shall commence on January 1 of
the calendar year so designated by
FHFA.

(c) Annual elections. Each Bank annu-
ally shall conduct an election the pur-
pose of which is to fill all directorships
designated by FHFA as commencing on
January 1 of the calendar year imme-
diately following the year in which
such election is commenced. Subject to
the provisions of the Bank Act and in
accordance with the requirements of
this subpart, the disinterested mem-
bers of the board of directors of each
Bank, or a committee of disinterested
directors, shall administer and conduct
the annual election of directors. In so
doing, the disinterested directors may
use Bank staff or independent contrac-
tors to perform ministerial and admin-
istrative functions concerning the elec-
tions process.

(d) Location of members. In accordance
with section 7(c) of the Bank Act (12
U.S.C 1427(c)), for purposes of the elec-
tion of member directors, a member is
deemed to be located in its voting
state, unless otherwise designated by
the Director.

(e) Dates. If any date specified in this
part for action by a Bank, or specified
by a Bank pursuant to this part, falls
on a Saturday, Sunday, or Federal hol-
iday, the relevant time period is
deemed to be extended to the next cal-
endar day that is not a Saturday, Sun-
day, or Federal holiday.

[73 FR 55715, Sept. 26, 2008, as amended at 74
FR 51460, Oct. 7, 2009. Redesignated at 75 FR
17039, Apr. 5, 2010]

§1261.4 Designation of member direc-
torships.

(a) Determination of voting stock. (1)
On or before April 10 of each year, each
Bank shall deliver to FHFA a capital
stock report that indicates, as of the
record date, the number of members lo-
cated in each voting State in the
Bank’s district, the number of shares
of Bank stock that each member (iden-
tified by its FHFA ID number) was re-
quired to hold, and the number of
shares of Bank stock that all members
located in each voting State were re-
quired to hold. If a Bank has issued
more than one class of stock, it shall
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report the total shares of stock of all
classes required to be held by the mem-
bers. The Bank shall certify to FHFA
that, to the best of its knowledge, the
information provided in the capital
stock report is accurate and complete,
and that it has notified each member of
its minimum capital stock holding re-
quirement as of the record date.

(2) If a Bank’s capital plan was not in
effect as of the record date, the number
of shares of Bank stock that any mem-
ber was required to hold as of the
record date shall be determined in ac-
cordance with §§1263.20 and 1263.22 of
this chapter. If a Bank’s capital plan
was in effect as of the record date, the
number of shares of Bank stock that
any member was required to hold as of
the record date shall be determined in
accordance with the minimum invest-
ment established by the capital plan
for that Bank; however, for any mem-
ber whose Bank stock is less than the
minimum investment during a transi-
tion period, the amount of Bank stock
to be reported shall be the number of
shares of Bank stock actually owned
by the member as of the record date.

(b) Designation of member directorships
as stock directorships. Using the method
of equal proportions, the Director an-
nually will conduct a designation of
member directorships for each Bank
based on the number of shares of Bank
stock required to be held by the mem-
bers in each State as of December 31 of
the preceding calendar year. If a Bank
has issued more than one class of
stock, the Director will designate the
directorships for each State in that
Bank district based on the combined
number of shares required to be held by
the members in that State. For pur-
poses of conducting the designation, if
a Bank’s capital plan was not in effect
on the immediately preceding Decem-
ber 31, the number of shares of Bank
stock required to be held by members
as of that date shall be determined in
accordance with §§1263.20 and 1263.22 of
this chapter. If a Bank’s capital plan
was in effect on the immediately pre-
ceding December 31, the number of
shares of Bank stock required to be
held by members as of that date shall
be determined in accordance with the
minimum investment established by
such capital plan; however, for any

§1261.5

members whose Bank stock is less than
the minimum investment during a
transition period, the amount of stock
to be used in the designation of direc-
torships shall be the number of shares
of Bank stock actually owned by those
members as of that December 31. In all
cases, the Director will designate the
directorships by using the information
provided by each Bank in its capital
stock report required by paragraph
(a)(1) of this section.

(c) Allocation of directorships. The
member directorships designated by
the Director will be allocated among
the States by the Director in accord-
ance with section 7(b) and (c) of the
Bank Act.

(d) Notification. On or before June 1 of
each year, FHFA will notify each Bank
in writing of the total number of direc-
torships established for the Bank and
the number of member directorships
designated as representing the mem-
bers in each voting state in the Bank
district.

(e) Change of state. If the annual des-
ignation of member directorships re-
sults in an existing directorship being
redesignated as representing members
in a different State, that directorship
shall be deemed to terminate in the
previous State as of December 31 of
that year, and a new directorship to
begin in the succeeding State as of
January 1 of the next year. The new di-
rectorship shall be filled by vote of the
members in the succeeding State and,
in order to maintain the staggered
terms of directorships, shall be ad-
justed to a term equal to the remaining
term of the previous directorship if it
had not been redesignated to another
State.

[74 FR 51460, Oct. 7, 2009. Redesignated and
amended at 75 FR 17039, 17040, Apr. 5, 2010]

§1261.5 Director eligibility.

(a) Eligibility requirements for member
directors. BEach member director, and
each nominee to a member director-
ship, shall be:

(1) A citizen of the United States; and

(2) An officer or director of a member
that is located in the district in which
the Bank is located and that meets all
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minimum capital requirements estab-
lished by its appropriate Federal bank-
ing agency or appropriate State regu-
lator. In the case of a director elected
by the members, the institution of
which the director is an officer or di-
rector must have been a member as of
the record date. In the case of a direc-
tor elected by a Bank’s board of direc-
tors to fill a vacancy, the institution of
which the director is an officer or di-
rector must be a member at the time
the board acts.

(b) State designation for member direc-
tors. Each member director, and each
nominee to a member directorship,
shall be an officer or director of a
member that is located in the State to
which the Director has allocated such
directorship under §1261.4(c)..

(c) Eligibility requirements for inde-
pendent directors. Each independent di-
rector, and each nominee to an inde-
pendent directorship, shall be:

(1) A citizen of the United States; and

(2) A bona fide resident of the district
in which the Bank is located.

(d) Restrictions. (1) A nominee is not
eligible if he or she:

(i) Is an incumbent director, unless:

(A) The incumbent director’s term of
office would expire before the new term
of office would begin; and

(B) The new term of office would not
be barred by the term limit provision
of section 7(d) of the Bank Act (12
U.S.C. 1427(d)); or

(ii) Is a former director whose service
would be barred by the term limit pro-
vision of section 7(d) of the Bank Act.

(2) For purposes of applying the term
limit provision of section 7(d) of the
Bank Act (12 U.S.C. 1427(d)):

(i) A term of office that is adjusted
after July 30, 2008 to a period of fewer
than four years shall not be deemed to
be a full term;

(ii) Any member director’s election
and service to a directorship with a
three year term of office prior to July
30, 2008 shall be deemed to be a full
term;

(iii) Any three-year term of office
that ends immediately before a term of
office that is adjusted after July 30,
2008 to a period of fewer than four
years, and any term of office com-
mencing immediately following such
adjusted term of office, shall con-

12 CFR Ch. XII (1-1-12 Edition)

stitute consecutive full terms of office;
and

(iv) Any period of time served by a
director who has been elected by the
board of directors to fill a vacancy
shall not be deemed to constitute a full
term.

(e) Loss of eligibility. A director shall
become ineligible to remain in office if,
during his or her term of office, the di-
rectorship to which he or she has been
elected is eliminated. The incumbent
director shall become ineligible after
the close of business on December 31 of
the year in which the directorship is
eliminated.

(2) In the case of a redesignation to
another State, the redesignated direc-
torship shall be filled by a majority
vote of the remaining Bank directors,
in accordance with §1261.14(a).

[73 FR 55715, Sept. 26, 2008, as amended at 74
FR 51461, Oct. 7, 2009; 75 FR 17039, 17040, Apr.
5, 2010.]

§1261.6 Determination of member

votes.

(a) In general. Each Bank shall deter-
mine, in accordance with this section,
the number of votes that each member
of the Bank may cast for each director-
ship that is to be filled by the vote of
the members.

(b) Number of votes. For each member
directorship and each independent di-
rectorship that is to be filled in an
election, each member shall be entitled
to cast one vote for each share of Bank
stock that the member was required to
hold as of the record date. Notwith-
standing the preceding sentence, the
number of votes that any member may
cast for any one directorship shall not
exceed the average number of shares of
Bank stock required to be held as of
the record date by all members located
in the same State as of the record date.
If a Bank has issued more than one
class of stock, it shall calculate the av-
erage number of shares separately for
each class of stock, using the total
number of members in a State as the
denominator, and shall apply those
limits separately in determining the
maximum number of votes that any
member owning that class of stock
may cast in the election. If a Bank’s
capital plan was not in effect as of the
record date, the number of shares of
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Bank stock that a member was re-
quired to hold as of the record date
shall be determined in accordance with
§§1263.20 and 1263.22 of this chapter. If a
Bank’s capital plan was in effect as of
the record date, the number of shares
of Bank stock that a member was re-
quired to hold as of the record date
shall be determined in accordance with
the minimum investment requirement
established by the Bank’s capital plan;
however, for any member whose Bank
stock is less than the minimum invest-
ment during a transition period, the
amount of Bank stock to be used shall
be the number of shares of Bank stock
actually owned by the member as of
the record date.

(c) Voting preferences. If the board of
directors of a Bank includes any voting
preferences as part of its approved cap-
ital plan, those preferences shall super-
sede the provisions of paragraph (b) of
this section that otherwise would allow
a member to cast one vote for each
share of Bank stock it was required to
hold as of the record date. If a Bank es-
tablishes a voting preference for a class
of stock, the members with voting
rights shall remain subject to the pro-
visions of section 7(b) of the Bank Act
(12 U.S.C. 1427(b)) that prohibit any
member from casting any vote in ex-
cess of the average number of shares of
stock required to be held by all mem-
bers in its state.

[738 FR 55715, Sept. 26, 2008, as amended at 74
FR 51461, Oct. 7, 2009. Redesignated and
amended at 75 FR 17039, Apr. 5, 2010]

§1261.7 Nominations for member and
independent directorships.

(a) Election announcement. (1) Within
a reasonable time in advance of an
election, a Bank shall notify each
member in its district of the com-
mencement of the election process.
Such notice shall include:

(1) The number of member director-
ships designated for each voting state
in the Bank district and the number of
independent directorships for the
Bank;

(2) The name of each incumbent Bank
director, the name and location of the
member at which each member direc-
tor serves, and the name and location
of the organization with which each
independent director is affiliated, if

§1261.7

any, and the expiration date of each
Bank director’s term of office;

(3) A brief statement describing the
skills and experience the Bank believes
are most likely to add strength to the
board of directors, provided that the
Bank previously has conducted the an-
nual assessment permitted by §1261.9
and the Bank has elected to provide
the results of the assessment to the
members;

(4) An attachment indicating the
name, location, and FHFA ID number
of every member in the member’s vot-
ing state, and the number of votes each
such member may cast for each direc-
torship to be filled by such members,
as determined in accordance with
§1261.6; and

(5) If a member directorship is to be
filled by members in a State, a nomi-
nating certificate for those members.

(b) Member directorship mnominations.
(1) Any member that is entitled to vote
in the election may nominate an eligi-
ble individual to fill each available
member directorship for its voting
state by delivering to its Bank, prior to
a deadline to be established by the
Bank and set forth in the notice re-
quired in paragraph (a) of this section,
a nominating certificate duly adopted
by the member’s governing body or by
an individual authorized by the mem-
ber’s governing body to act on its be-
half.

(2) The nominating certificate shall
include the name of the nominee and
the name, location, and FHFA ID num-
ber of the member the nominee serves
as an officer or director.

(3) The Bank shall establish a dead-
line for delivery of nominating certifi-
cates, which shall be no earlier than 30
calendar days after the date on which
the Bank delivers the notice required
by paragraph (a) of this section, and
the Bank shall not accept certificates
received after that deadline. The Bank
shall retain all accepted nominating
certificates for at least two years after
the date of the election.

(c) Accepting member directorship nomi-
nations. Promptly after receipt of any
nominating certificate, a Bank shall
notify in writing any individual nomi-
nated for a member directorship. An
individual may accept the nomination
only by delivering to the Bank, prior to
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a deadline established by the Bank and
set forth in its notice, an executed di-
rector eligibility certification form
prescribed by FHFA. A Bank shall
allow each nominee at least 30 calendar
days after the date the Bank delivered
the notice of nomination within which
to deliver the executed form. A nomi-
nee may decline the nomination by so
advising the Bank in writing, or by
failing to deliver a properly executed
director eligibility certification form
prior to the deadline. Each Bank shall
retain all information received under
this paragraph for at least two years
after the date of the election.

(d) Independent directorship nomina-
tions. (1) Any individual who seeks to
be an independent director of the board
of directors of a Bank may deliver to
the Bank, on or before the deadline set
by the Bank for delivery of nominating
certificates, an executed independent
director application form prescribed by
FHFA that demonstrates that the indi-
vidual both is eligible and has either of
the following qualifications:

(i) More than four years experience
representing consumer or community
interests in banking services, credit
needs, housing, or consumer financial
protections; or

(ii) Knowledge of or experience in one
or more of the areas set forth in para-
graph (e) of this section.

(2) Any other interested party may
recommend to the Bank that it con-
sider a particular individual as a nomi-
nee for an independent directorship,
but the Bank shall not nominate any
individual unless the individual has de-
livered to the Bank, on or before the
date the Bank has set for delivery of
nominating certificates, an executed
independent director application form
prescribed by FHFA. The application
form prescribed by FHF A will provide a
means by which an individual can indi-
cate an intent to be considered for a
public interest directorship. The board
of directors of the Bank may consider
any individual for any independent di-
rectorship nomination, provided it has
determined that the individual is eligi-
ble and qualified, but the board shall
nominate for a public interest director-
ship only an individual who indicates
on the application form a desire to be
considered for a public interest direc-

12 CFR Ch. XII (1-1-12 Edition)

torship. The board of directors of the
Bank shall consult with the Bank’s Ad-
visory Council before nominating any
individual for any independent direc-
torship. Each Bank shall include in its
bylaws the procedures it intends to use
for the nomination and election of the
independent directors, and shall retain
all information received under this
paragraph for at least two years after
the date of the election.

(3) Each Bank shall determine the
number of public interest directorships
to be included among its authorized
independent directorships, provided
that each Bank shall at all times have
at least two such directorships, and
shall announce that number to its
members in the notice required by
paragraph (a) of this section. In sub-
mitting nominations to its members,
each Bank shall nominate at least as
many individuals as there are inde-
pendent directorships to be filled in
that year’s election.

(e) Independent director qualifications.
(1) Each independent director and each
nominee for an independent director-
ship, other than a public interest direc-
torship, shall have experience in, or
knowledge of, one or more of the fol-
lowing areas: auditing and accounting,
derivatives, financial management, or-
ganizational management, project de-
velopment, risk management practices,
and the law. Before nominating any in-
dividual for an independent director-
ship, other than a public interest direc-
torship, the board of directors of a
Bank shall determine that such knowl-
edge or experience of the nominee is
commensurate with that needed to
oversee a financial institution with a
size and complexity that is comparable
to that of the Bank.

(2) Bach public interest independent
director and each nominee for a public
interest directorship shall have more
than four years experience rep-
resenting consumer or community in-
terests in banking services, credit
needs, housing or consumer financial
protection.

(f) Eligibility verification. Using the in-
formation provided on member director
eligibility forms prescribed by FHFA,
each Bank shall verify that each nomi-
nee for each member directorship
meets all the eligibility requirements
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for such directorship. Using the infor-
mation provided on independent direc-
tor application forms prescribed by
FHFA, each Bank shall verify that
each nominee for each public interest
independent directorship and each
other independent directorship meets
all eligibility requirements and any
knowledge or experience qualifications
for such directorship, as set forth in
the Bank Act and this subpart. Before
announcing any independent director
nominee, the Bank shall deliver to
FHFA, for the Director’s review, a copy
of the independent director application
forms executed by the individuals nom-
inated for independent directorships. If
within two weeks of such delivery
FHFA provides comments to the Bank
on any independent director nominee,
the board of directors of the Bank shall
consider the FHFA’s comments in de-
termining whether to proceed with
those nominees or to reopen the nomi-
nation.

[73 FR 55715, Sept. 26, 2008, as amended at 74
FR 51461, Oct. 7, 2009. Redesignated and
amended at 75 FR 17039, Apr. 5, 2010]

§1261.8 Election process.

(a) Ballots. Promptly after fulfilling
the requirements of §1261.7(f), each
Bank shall prepare and deliver a ballot
to each member that was a member as
of the record date. The Bank shall in-
clude with each ballot a closing date
for the Bank’s receipt of voted ballots,
which date shall be no earlier than 30
calendar days after the date such bal-
lot is delivered to the member.

(i) For states in which one or more
member directorships are to be filled in
the election, an alphabetical listing of
the names of each nominee for such di-
rectorship, the name, location, and
FHFA ID number of the member each
nominee serves, the nominee’s title or
position with the member, and the
number of member directorships to be
filled by the members in that voting
state in the election;

(ii) An alphabetical listing of the
names of each nominee for a public in-
terest independent directorship and a
brief description of each nominee’s ex-
perience representing consumer and
community interests;

(iii) An alphabetical listing of the
names nominee for the other inde-

§1261.8

pendent directorships and a brief de-
scription of each nominee’s qualifica-
tions, including his or her knowledge
or experience in the areas of financial
management, auditing and accounting,
risk management practices, deriva-
tives, project development, organiza-
tional management and any other area
of knowledge or experience set forth in
§1261.7(e);

(iv) A statement that write-in can-
didates are not permitted; and

(v) A confidentiality statement pro-
hibiting the Bank from disclosing how
any member voted.

(2) At the election of the Bank, a bal-
lot also may include, in the body or as
an attachment, a brief description of
the skills and experience of each nomi-
nee for a member directorship.

(b) Statement on skills and experience.
If a Bank has conducted an annual as-
sessment permitted by §1261.9 and has
included the results of the assessment
as part of the notice to members re-
quired in §1261.7(a), it may include
with each ballot a statement of the re-
sults of that assessment or any subse-
quent assessment. If the statement dif-
fers from the statement provided under
§1261.7(a)(3), the Bank also shall in-
clude an explanation of why the state-
ments differ.

(c) Lack of member directorship nomi-
nees. If, for any voting State, the num-
ber of nominees for the member direc-
torships for that State is equal to or
fewer than the number of such direc-
torships to be filled in that year’s elec-
tion, the Bank shall deliver a notice to
the members in the affected voting
State (in lieu of including any member
directorship nominees on the ballot for
that State) that such nominees shall be
deemed elected without further action,
due to an insufficient number of nomi-
nees to warrant balloting. Thereafter,
the Bank shall declare elected all such
eligible nominees and in doing so shall
designate particular nominees to guar-
anteed directorships or stock director-
ships, respectively, if necessary. The
nominees declared elected shall be in-
cluded as directors-elect in the report
of election required under paragraph
(g) of this section. Any member direc-
torship that is not filled due to a lack
of nominees shall be deemed vacant as
of January 1 of the following year and
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shall be filled by the Bank’s board of
directors in accordance with
§1261.14(a).

(d) Voting. For each directorship to
be filled, a member may cast the num-
ber of votes determined by the Bank
pursuant to §1261.6. A member may not
split its votes among multiple nomi-
nees for a single directorship, and,
where there are multiple directorships
to be filled, either within the member’s
voting state or at large, in the case of
independent directorships, a member
may not cumulatively vote for a single
nominee. If any member votes, it shall
by resolution of its governing body ei-
ther authorize the voting for specific
nominees or delegate to an individual
the authority to vote for specific nomi-
nees. To vote, a member shall:

(1) Mark on the ballot the name of
not more than one of the nominees for
each directorship to be filled. Each
nominee so selected shall receive all of
the votes that the member is entitled
to cast.

(2) Execute and deliver the ballot to
the Bank on or before the closing date.
A Bank shall not allow a member to
change a ballot after it has been deliv-
ered to the Bank.

(e) Counting ballots. A Bank shall not
review any ballot until after the clos-
ing date, and shall not include in the
election results any ballot received
after the closing date. Promptly after
the closing date, each Bank shall tab-
ulate the votes cast in the election: for
the member directorships, the Bank
shall tabulate votes by each voting
state; for the independent director-
ships, the Bank shall tabulate votes for
the district at-large. Any ballots cast
in violation of paragraph (d) of this
section shall be void.

(f) Declaring results. (1) For member di-
rectorships. The Bank shall declare
elected the nominee receiving the high-
est number of votes. If more than one
member directorship is to be filled for
a particular State, the Bank shall de-
clare elected each successive nominee
receiving the next highest number of
votes until all such open directorships
are filled.

(2) For independent directorships. (i)
The bank shall tabulate separately the
votes received for public interest inde-
pendent director nominees and those
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received for other independent director
nominees, in each case in accordance
with paragraph (f)(2)(ii) of this section.

(ii) If the number of nominees ex-
ceeds the number of directorships to be
filled, the Bank shall declare elected
the nominee receiving the highest
number of votes. If more than one di-
rectorship is to be filled, the Bank
shall declare elected each successive
nominee receiving the next highest
number of votes for such directorship
until all such open directorships are
filled.

(iii) If the number of nominees is no
more than the number of directorships
to be filled, the Bank shall declare
elected each nominee receiving at least
20 percent of the number of votes eligi-
ble to be cast in the election. If any di-
rectorship is not filled due to any
nominee’s failure to receive at least 20
percent of the votes eligible to be cast,
the Bank shall continue the election
process for that directorship under the
procedures in paragraph (h) of this sec-
tion.

(3) Tie votes. In the event of a tie for
the last available directorship, the dis-
interested incumbent members of the
board of directors of the Bank, by a
majority vote, shall declare elected one
of the nominees for whom the number
of votes cast was tied.

(4) Eligibility. A Bank shall not de-
clare elected a nominee that it has rea-
son to know is ineligible to serve, nor
shall it seat a director-elect that it has
reason to know is ineligible to serve.

(5) Record retention. The Bank shall
retain all ballots it receives for at least
two years after the date of the elec-
tion, and shall not disclose how any
member voted.

(g) Report of election. Promptly fol-
lowing the election, each Bank shall
deliver a notice to its members, to each
nominee, and to FHFA that contains
the following information:

(1) For each member directorship, the
name of the director-elect, the name
and location of the member at which
he or she serves, his or her title or po-
sition at the member, the voting State
represented, and the expiration date of
the term of office;

(2) For each independent director-
ship, the name of the director-elect,
whether the director-elect will fill a

188



Federal Housing Finance Agency

public interest directorship and, if so,
the consumer or community interest
represented by such directorship, any
qualifications under §1261.7(e), and the
expiration date of the term of office;

(3) For member directorships, the
total number of eligible votes, the
number of members voting in the elec-
tion, and the total number of votes
cast for each nominee, which shall be
reported by State; and

(4) For independent directorships, the
total number of eligible votes, the
number of members voting in the elec-
tion, and the total number of votes
cast for each nominee, which shall be
reported for the district at large.

(h) Failure to fill all independent direc-
torships. If any independent director-
ship is not filled due to the failure of
any nominee to receive at least 20 per-
cent of the eligible vote, the Bank shall
continue the election process for that
directorship under the following proce-
dures:

(1) The Bank’s board of directors,
after again consulting with the Bank’s
Advisory Council, shall nominate at
least as many individuals as there are
independent directorships to be filled.
It may nominate individuals who failed
to be elected in the initial vote. The
Bank thereafter shall deliver to FHFA
a copy of the independent director ap-
plication form executed by each nomi-
nee.

(2) The Bank then shall follow the
provisions in this section that are ap-
plicable to the election process for
independent directors, except for the
following:

(i) The Bank shall not place the name
of any nominee on a ballot without
prior approval of FHFA; and

(ii) The Bank may adopt a closing
date that is earlier than 30 calendar
days after delivery of the ballots to the
eligible voting members, provided the
Bank determines that an earlier clos-
ing date provides a reasonable amount
of time to vote the ballots.

[73 FR 55715, Sept. 26, 2008, as amended at 74
FR 51462, Oct. 7, 2009. Redesignated and
amended at 75 FR 17039, 17040, Apr. 5, 2010]

§1261.9 Actions affecting director elec-
tions.

(a) Banks. Each Bank, acting through
its board of directors, may conduct an

§1261.10

annual assessment of the skills and ex-
perience possessed by the members of
its board of directors as a whole and
may determine whether the capabili-
ties of the board would be enhanced
through the addition of individuals
with particular skills and experience.
If the board of directors determines
that the Bank could benefit by the ad-
dition to the board of directors of indi-
viduals with particular qualifications,
such as auditing and accounting, de-
rivatives, financial management, orga-
nizational management, project devel-
opment, risk management practices, or
the law , it may identify those quali-
fications and so inform the members as
part of its announcement of elections
pursuant to §1261.7(a).

(b) Support for nomination or election.
(1) A Bank director, officer, attorney,
employee, or agent, acting in his or her
personal capacity, may support the
nomination or election of any indi-
vidual for a member directorship, pro-
vided that no such individual shall pur-
port to represent the views of the Bank
or its board of directors in doing so.

(2) A Bank director, officer, attorney,
employee or agent and the board of di-
rectors and Advisory Council (includ-
ing members of the Council) of a Bank
may support the candidacy of any indi-
vidual nominated by the board of direc-
tors for election to an independent di-
rectorship.

(c) Prohibition. Except as provided in
paragraphs (a) and (b) of this section,
no director, officer, attorney, em-
ployee, or agent of a Bank shall:

(1) Communicate in any manner that
a director, officer, attorney, employee,
or agent of a Bank, directly or indi-
rectly, supports or opposes the nomina-
tion or election of a particular indi-
vidual for a directorship; or

(2) Take any other action to influ-
ence the voting with respect to any
particular individual.

[73 FR 55715, Sept. 26, 2008, as amended at 74

FR 51463, Oct. 7, 2009]

§1261.10 Independent director conflict
of interests.

(a) Employment interests. During any
independent director’s term of service,
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such director shall not serve as an offi-
cer, employee, or director of any mem-
ber of the Bank on whose board the in-
dividual sits, or of any recipient of ad-
vances from such Bank, and shall not
serve as an officer of any Bank. An
independent director or nominee for
any independent directorship shall dis-
close all such interests to the Bank on
whose board of directors the individual
serves or which is considering the indi-
vidual for nomination to its board of
directors.

(b) Holding companies. Service as an
officer, employee, or director of a hold-
ing company that controls one or more
members of, or one or more recipients
of advances from, the Bank on whose
board an independent director serves is
not deemed to be service as an officer,
employee or director of a member or
recipient of advances if the assets of all
such members or all such recipients of
advances constitute less than 35 per-
cent of the assets of the holding com-
pany, on a consolidated basis.

(c) Attribution. For purposes of deter-
mining compliance with this section, a
Bank shall attribute to the inde-
pendent director any officer position,
employee position, or directorship of
the director’s spouse.

[78 FR 55715, Sept. 26, 2008, as amended at 74
FR 51463, Oct. 7, 2009]

§1261.11 Conflict-of-interests
for Bank directors.

policy

(a) Adoption of conflict-of-interests pol-
icy. BEach Bank shall adopt a written
conflict-of-interests policy that applies
to all members of its board of direc-
tors. At a minimum, the conflict-of-in-
terests policy of each Bank shall:

(1) Require the directors to admin-
ister the affairs of the Bank fairly and
impartially and without discrimina-
tion in favor of or against any member;

(2) Require independent directors to
comply with §1261.10(a);

(3) Prohibit the use of a director’s of-
ficial position for personal gain;

(4) Require directors to disclose ac-
tual or apparent conflicts of interests
and establish procedures for addressing
such conflicts;

(5) Require the establishment of in-
ternal controls to ensure that conflict-
of-interests reports are made and filed
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and that conflict-of-interests issues are
disclosed and resolved; and

(6) Establish procedures to monitor
compliance with the conflict-of-inter-
ests policy.

(b) Disclosure and recusal. A director
shall disclose to the Bank’s board of di-
rectors any financial interests he or
she has, as well as any financial inter-
ests known to the director of any im-
mediate family member or business as-
sociate of the director, in any matter
to be considered by the Bank’s board of
directors and in any other business
matter or proposed business matter in-
volving the Bank and any other person
or entity. A director shall disclose
fully the nature of his or her interests
in the matter and shall provide to the
Bank’s board of directors any informa-
tion requested to aid in its comnsider-
ation of the director’s interest. A direc-
tor shall refrain from considering or
voting on any issue in which the direc-
tor, any immediate family member, or
any business associate has any finan-
cial interest.

(c) Confidential Information. Directors
shall not disclose or use confidential
information they receive solely by rea-
son of their position with the Bank to
obtain any benefit for themselves or
for any other individual or entity.

(d) Gifts. No Bank director shall ac-
cept, and each Bank director shall dis-
courage the director’s immediate fam-
ily members from accepting, any gift
that the director believes or has reason
to believe is given with the intent to
influence the director’s actions as a
member of the Bank’s board of direc-
tors, or where acceptance of such gift
would have the appearance of intending
to influence the director’s actions as a
member of the board. Any insubstan-
tial gift would not be expected to trig-
ger this prohibition.

(e) Compensation. Directors shall not
accept compensation for services per-
formed for the Bank from any source
other than the Bank for which the
services are performed.

(f) Definitions. For purposes of this
section:

(1) Immediate family member means
parent, sibling, spouse, child, or de-
pendent, or any relative sharing the
same residence as the director.
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(2) Financial interest means a direct or
indirect financial interest in any activ-
ity, transaction, property, or relation-
ship that involves receiving or pro-
viding something of monetary value,
and includes, but is not limited to any
right, contractual or otherwise, to the
payment of money, whether contingent
or fixed. It does not include a deposit
or savings account maintained with a
member, nor does it include a loan or
extension of credit obtained from a
member in the normal course of busi-
ness on terms that are available gen-
erally to the public.

(3) Business associate means any indi-
vidual or entity with whom a director
has a business relationship, including,
but not limited to:

(i) Any corporation or organization
of which the director is an officer or
partner, or in which the director bene-
ficially owns ten percent or more of
any class of equity security, including
subordinated debt;

(ii) Any other partner, officer, or ben-
eficial owner of ten percent or more of
any class of equity security, including
subordinated debt, of any such corpora-
tion or organization; and

(iii) Any trust or other estate in
which a director has a substantial ben-
eficial interest or as to which the di-
rector serves as trustee or in a similar
fiduciary capacity.

[78 FR 55715, Sept. 26, 2008, as amended at 74
FR 51463, Oct. 7, 2009]

§1261.12 Reporting requirements for
Bank directors.

(a) Annual reporting. Annually, each
Bank shall require each of its directors
to execute and deliver to the Bank the
appropriate director eligibility certifi-
cation form prescribed by FHFA for
the type of directorship held by such
director. The Bank promptly shall de-
liver to FHFA a copy of the certifi-
cation form delivered to it by each di-
rector.

(b) Report of noncompliance. At any
time that any director believes or has
reason to believe that he or she no
longer meets the eligibility require-
ments set forth in the Bank Act or this
subpart, the director promptly shall so
notify the Bank and FHFA in writing.
At any time that a Bank believes or
has reason to believe that any director

§1261.14

no longer meets the eligibility require-
ments set forth in the Bank Act or this
subpart, the Bank promptly shall no-
tify FHFA in writing.

[74 FR 51463, Oct. 7, 2009]

§1261.13 Ineligible Bank directors.

Upon a determination by FHFA or a
Bank that any director of the Bank no
longer satisfies the eligibility require-
ments set forth in the Bank Act or this
part, or has failed to comply with the
reporting requirements of §1261.12, the
directorship shall immediately become
vacant. Any director that is deter-
mined to have failed to comply with
any of these requirements shall not
continue to serve as a Bank director.
Whenever a Bank makes such a deter-
mination, the Bank promptly shall no-
tify the Bank director and FHFA in
writing.

[74 FR 51464, Oct. 7, 2009]

§1261.14 Vacant Bank directorships.

(a) Filling unexpired terms. (1) When a
vacancy occurs on the board of direc-
tors of any Bank, the board of directors
of the Bank shall elect, by a majority
vote of the remaining Bank directors
sitting as a board, an individual to fill
the unexpired term of office of the va-
cant directorship, regardless of wheth-
er the remaining Bank directors con-
stitute a quorum of the Bank’s board of
directors.

(2) The board of directors of the Bank
may fill an anticipated vacancy prior
to the effective date of the vacancy,
provided the board does so no sooner
than the date of the regularly sched-
uled board meeting that occurs imme-
diately prior to the effective date of
the vacancy.

(3) The board of directors shall elect
only an individual who satisfies all the
eligibility requirements in the Bank
Act and in this subpart that applied to
his or her predecessor and, for inde-
pendent directorships, also satisfies
any of the qualifications in the Bank
Act or this subpart. If a Bank does not
have at least two sitting public inter-
est independent directors, the board of
directors of the Bank shall designate
the directorship as a public interest di-
rectorship and shall elect an individual
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who satisfies a public interest inde-
pendent directorship qualification in
the Bank Act or in this subpart.

(b) Verifying eligibility. Prior to any
election by the board of directors, the
Bank shall obtain an executed member
director eligibility certification form
prescribed by FHFA from each indi-
vidual being considered to fill a mem-
ber directorship and an executed inde-
pendent director application form pre-
scribed by FHFA from each individual
being considered to fill an independent
directorship. Using the executed forms,
each Bank shall verify each individ-
ual’s eligibility and, as to independent
directors, also shall verify the individ-
ual’s qualifications. Before any inde-
pendent director is elected by the
board of directors of a Bank, the Bank
shall deliver to FHFA for its review a
copy of the application form of each in-
dividual being considered by the board.
The Bank shall retain the information
it receives in accordance with §1261.7(c)
and (d).

(c) Notification. Promptly after allow-
ing the individual to assume the direc-
torship, as provided in paragraph (b) of
this section, a Bank shall notify FHFA
and each member located in the Bank’s
district in writing of the following:

(1) For each member directorship
filled by the board of a Bank, the name
of the director, the name, location, and
FHFA ID number of the member the di-
rector serves, the director’s title or po-
sition with the member, the voting
State that the director represents, and
the expiration date of the director’s
term of office; and

(2) For each independent directorship
filled by the board of a Bank, the name
of the director, the name and location
of the organization with which the di-
rector is affiliated, if any, the direc-
tor’s title or position with such organi-
zation, and the expiration date of the
director’s term of office.

[74 FR 51464, Oct. 7, 2009, as amended at 75 FR
17039, Apr. 5, 2010]

§1261.15 Minimum number of member
directorships.

Except with respect to member direc-
torships of a Bank resulting from the
merger of any two or more Banks, the
number of member directorships allo-
cated to each state shall not be less
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than the number of directorships allo-
cated to that state on December 31,
1960. The following list sets forth the
states whose members held more than
one directorship on December 31, 1960:

Number of elective

State directorships on
December 31, 1960

California

Colorado .

lllinois ......

Indiana

lowa ...

Kansas

Kentucky .

Louisiana ............
M husetts

Michigan .............
Minnesota
Missouri ......
New Jersey .
New York

Tennessee ..
Texas ......
Wisconsin
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§1261.16 [Reserved]

Subpart C—Federal Home Loan
Bank Directors’ Compensation
and Expenses

SOURCE: 75 FR 17040, Apr. 5, 2010, unless
otherwise noted.

§1261.20 Definitions.

As used in this subpart C:

Compensation means any payment of
money or the provision of any other
thing of current or potential value in
connection with service as a director.
Compensation includes all direct and
indirect payments of benefits, both
cash and non-cash, granted to or for
the benefit of any director.

Exrpenses means necessary and rea-
sonable travel, subsistence and other
related expenses incurred in connec-
tion with the performance of official
duties as are payable to senior officers
of the Bank under the Bank’s travel
policy, except gift or entertainment ex-
penses.

§1261.21 General.

(a) Standard. Each Bank may pay its
directors reasonable compensation for
the time required of them, and their
necessary expenses, in the performance
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of their duties, as determined by a res-
olution adopted by the board of direc-
tors of the Bank and subject to the pro-
visions of this subpart.

(b) Reporting. (1) Following calendar
year. By December 31 of each calendar
year, each Bank shall report to the Di-
rector the compensation it anticipates
paying to its directors for the following
calendar year.

(2) Preceding calendar year. No later
than the tenth business day of each
calendar year, each Bank shall report
to the Director the following informa-
tion relating to director compensation,
expenses and meeting attendance for
the immediately preceding calendar
year:

(i) The total compensation paid to
each director;

(ii) The total expenses paid to each
director;

(iii) The total compensation paid to
all directors;

(iv) The total expenses paid to all di-
rectors;

(v) The total of all expenses incurred
at group functions that are not reim-
bursed to individual directors, such as
the cost of group meals in connection
with board and committee meetings;

(vi) The total number of meetings
held by the board and its designated
committees; and

(vii) The number of board and des-
ignated committee meetings each di-
rector attended in-person or through
electronic means such as video or tele-
conferencing.

§12(§1.22 Directors’ compensation pol-
icy.

(a) General. Each Bank’s board of di-
rectors annually shall adopt a written
compensation policy to provide for the
payment of reasonable compensation
and expenses to the directors for the
time required of them in performing
their duties as directors. Payments
under the directors’ compensation pol-
icy may be based on any factors that
the board of directors determines rea-
sonably to be appropriate, subject to
the requirements in this subpart.

(b) Minimum contents. The compensa-
tion policy shall address the activities
or functions for which director attend-
ance or participation is necessary and
which may be compensated, and shall

§1261.24

explain and justify the methodology
used to determine the amount of com-
pensation to be paid to the Bank direc-
tors. The compensation policy shall re-
quire that any compensation paid to a
director reflect the amount of time the
director has spent on official Bank
business, and shall require that com-
pensation be reduced, as necessary to
reflect lesser attendance or perform-
ance at board or committee meetings
during a given year.

(c) Prohibited payments. A Bank shall
not pay a director who regularly fails
to attend board or committee meet-
ings, and shall not pay fees to a direc-
tor that do not reflect the director’s
performance of official Bank business
conducted prior to the payment of such
fees.

(d) Submission requirements. No later
than the tenth business day after
adopting its annual policy for director
compensation and expenses, and at
least 30 days prior to disbursing the
first payment to any director, each
Bank shall submit to the Director a
copy of the policy, along with all stud-
ies or other supporting materials upon
which the board relied in determining
the level of compensation and expenses
to pay to its directors.

§1261.23 Director disapproval.

The Director may determine, based
upon his or her review of a Bank’s di-
rector compensation policy, method-
ology and/or other related materials,
that the compensation and/or expenses
to be paid to the directors are not rea-
sonable. In such case, the Director may
order the Bank to refrain from making
any further payments under that com-
pensation policy. Any such order shall
apply prospectively only and will not
affect either compensation or expenses
that have been earned but not yet paid
or reimbursed or payments that had
been made prior to the date of the Di-
rector’s determination and order.

§1261.24 Board meetings.

(a) Number of meetings. The board of
directors of each Bank shall hold as
many meetings each year as necessary
and appropriate to carry out its fidu-
ciary responsibilities with respect to

193



Pt. 1263

the effective oversight of Bank man-
agement and such other duties and ob-
ligations as may be imposed by appli-
cable laws, provided the board of direc-
tors of a Bank must hold a minimum of
six in-person meetings in any year.

(b) Site of meetings. The bank usually
should hold board of director and com-
mittee meetings within the district
served by the Bank. The Bank shall not
hold board of director or committee
meetings in any location that is not
within the United States, including its
possessions and territories.

Subpart D [Reserved]
PART 1263—MEMBERS OF THE
BANKS

Subpart A—Definitions

Sec.
1263.1 Definitions.

Subpart B—Membership Application
Process

1263.2 Membership
ments.

1263.3 Decision on application.

1263.4 Automatic membership.

1263.5 Appeals.

application require-

Subpart C—Eligibility Requirements

1263.6 General eligibility requirements.

1263.7 Duly organized requirement.

1263.8 Subject to inspection and regulation
requirement.

1263.9 Makes long-term home
loans requirement.

1263.10 Ten percent requirement for certain
insured depository institution appli-
cants.

1263.11 Financial condition requirement for
depository institutions and CDFI credit
unions.

1263.12 Character of management require-
ment.

1263.13 Home financing policy requirement.

1263.14 De novo insured depository institu-
tion applicants.

1263.15 Recent merger or acquisition appli-
cants.

1263.16 Financial condition requirement for
insurance company and certain CDFI ap-
plicants.

1263.17 Rebuttable presumptions.

1263.18 Determination of appropriate Bank
district for membership.

mortgage

Subpart D—Stock Requirements
1263.19 Par value and price of stock.
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1263.20
1263.21
1263.22
1263.23

Stock purchase.

Issuance and form of stock.
Adjustments in stock holdings.
Excess stock.

Subpart E—Consolidations Involving
Members

1263.24 Consolidations involving members.

Subpart F—Withdrawal and Removal from
Membership

1263.25 [Reserved]

1263.26 Voluntary withdrawal from member-
ship.

1263.27 Involuntary termination of member-
ship.

1263.28 [Reserved]

Subpart G—Orderly Liquidation of
Advances and Redemption of Stock

1263.29 Disposition of claims.

Subpart H—Reacquisition of Membership

1263.30 Readmission to membership.

Subpart I—Bank Access to Information

1263.31 Reports and examinations.

Subpart J—Membership Insignia

1263.32 Official membership insignia.

AUTHORITY: 12 U.S.C. 1422, 1423, 1424, 1426,
1430, 1442, 4511, 4513.

SOURCE: 75 FR 690, Jan. 5, 2010, unless oth-
erwise noted.

Subpart A—Definitions

§1263.1 Definitions.

For purposes of this part:

Adjusted mnet income means net in-
come, excluding extraordinary items
such as income received from, or ex-
pense incurred in, sales of securities or
fixed assets, reported on a regulatory
financial report.

Aggregate unpaid loan principal means
the aggregate unpaid principal of a
subscriber’s or member’s home mort-
gage loans, home-purchase contracts
and similar obligations.

Allowance for loan and lease losses
means a specified balance-sheet ac-
count held to fund potential losses on
loans or leases, which is reported on a
regulatory financial report.

Appropriate regulator means:

(1) In the case of an insured deposi-
tory institution or CDFI credit union,

194



Federal Housing Finance Agency

the Federal Deposit Insurance Corpora-
tion, Board of Governors of the Federal
Reserve System, National Credit Union
Administration, Office of the Comp-
troller of the Currency, Office of Thrift
Supervision, or appropriate State regu-
lator that has regulatory authority
over, or is empowered to institute en-
forcement action against, the institu-
tion, as applicable, and

(2) In the case of an insurance com-
pany, an appropriate State regulator
accredited by the National Association
of Insurance Commissioners.

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 through 1449).

CDFI credit union means a State-
chartered credit union that has been
certified as a CDFI by the CDFI Fund
and that does not have Federal share
insurance.

CDFI Fund means the Community
Development Financial Institutions
Fund established under section 104(a)
of the Community Development Bank-
ing and Financial Institutions Act of
1994 (12 U.S.C. 4703(a)).

CFI asset cap means $1 billion, as ad-
justed annually by FHFA, beginning in
2009, to reflect any percentage increase
in the preceding year’s Consumer Price
Index (CPI) for all urban consumers, as
published by the U.S. Department of
Labor.

Class A stock means capital stock
issued by a Bank, including subclasses,
that has the characteristics specified
in section 6(a)(4)(A)(i) of the Bank Act
(12 U.S.C. 1426(a)(4)(A)(i)) and applica-
ble FHF A regulations.

Class B stock means capital stock
issued by a Bank, including subclasses,
that has the characteristics specified
in section 6(a)(4)(A)(ii) of the Bank Act
(12 U.S.C. 1426(a)(4)(A)(ii)) and applica-
ble FHF A regulations.

Combination business or farm property
means real property for which the total
appraised value is attributable to resi-
dential, and business or farm uses.

Community development financial insti-
tution or CDFI means an institution
that is certified as a community devel-
opment financial institution by the
CDFI Fund under the Community De-
velopment Banking and Financial In-
stitutions Act of 1994 (12 U.S.C. 4701 et
seq.), other than a bank or savings as-

§1263.1

sociation insured under the Federal De-
posit Insurance Act (12 U.S.C. 1811 et
seq.), a holding company for such a
bank or savings association, or a credit
union insured under the Federal Credit
Union Act (12 U.S.C. 1751 et seq.).

Community financial institution or CFI
means an institution:

(1) The deposits of which are insured
under the Federal Deposit Insurance
Act (12 U.S.C. 1811 et seq.); and

(2) The total assets of which, as of
the date of a particular transaction,
are less than the CFI asset cap, with
total assets being calculated as an av-
erage of total assets over three years,
with such average being based on the
institution’s regulatory financial re-
ports filed with its appropriate regu-
lator for the most recent calendar
quarter and the immediately preceding
11 calendar quarters.

Composite regulatory examination rat-
ing means a composite rating assigned
to an institution following the guide-
lines of the Uniform Financial Institu-
tions Rating System (issued by the
Federal Financial Institutions Exam-
ination Council), including a CAMELS
rating or other similar rating, con-
tained in a written regulatory exam-
ination report.

Consolidation includes a consolida-
tion, a merger, or a purchase of all of
the assets and assumption of all of the
liabilities of an entity by another enti-
ty.

Director means the Director of FHFA
or his or her designee.

Dwelling unit means a single room or
a unified combination of rooms de-
signed for residential use.

Enforcement action means any written
notice, directive, order, or agreement
initiated by an applicant for Bank
membership or by its appropriate regu-
lator to address any operational, finan-
cial, managerial or other deficiencies
of the applicant identified by such reg-
ulator. An ‘‘enforcement action’’ does
not include a board of directors’ resolu-
tion adopted by the applicant in re-
sponse to examination weaknesses
identified by such regulator.

Funded residential construction loan
means the portion of a loan secured by
real property made to finance the on-
site construction of dwelling units on
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one-to-four family property or multi-
family property disbursed to the bor-
rower.

Gross revenues means, in the case of a
CDFI applicant, total revenues re-
ceived from all sources, including
grants and other donor contributions
and earnings from operations.

Home mortgage loan means:

(1) A loan, whether or not fully amor-
tizing, or an interest in such a loan,
which is secured by a mortgage, deed of
trust, or other security agreement that
creates a first lien on one of the fol-
lowing interests in property:

(i) Omne-to-four family property or
multifamily property, in fee simple;

(ii) A leasehold on one-to-four family
property or multifamily property
under a lease of not less than 99 years
that is renewable, or under a lease hav-
ing a period of not less than 50 years to
run from the date the mortgage was ex-
ecuted; or

(iii) Combination business or farm
property where at least 50 percent of
the total appraised value of the com-
bined property is attributable to the
residential portion of the property, or
in the case of any community financial
institution, combination business or
farm property, on which is located a
permanent structure actually used as a
residence (other than for temporary or
seasonal housing), where the residence
constitutes an integral part of the
property; or

(2) A mortgage pass-through security
that represents an undivided ownership
interest in:

(i) Long-term loans, provided that, at
the time of issuance of the security, all
of the loans meet the requirements of
paragraph (1) of this definition; or

(ii) A security that represents an un-
divided ownership interest in long-term
loans, provided that, at the time of
issuance of the security, all of the
loans meet the requirements of para-
graph (1) of this definition.

Insured depository institution means
an insured depository institution as de-
fined in section 2(9) of the Bank Act, as
amended (12 U.S.C. 1422(9)).

Long-term means a term to maturity
of five years or greater.

Manufactured housing means a manu-
factured home as defined in section
603(6) of the National Manufactured
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Housing Construction and Safety
Standards Act of 1974, as amended (42
U.S.C. 5402(6)).

Multifamily property means:

(1) Real property that is solely resi-
dential and includes five or more dwell-
ing units;

(2) Real property that includes five or
more dwelling units combined with
commercial units, provided that the
property is primarily residential; or

(3) Nursing homes, dormitories, or
homes for the elderly.

Nonperforming loans and leases means
the sum of the following, reported on a
regulatory financial report:

(1) Loans and leases that have been
past due for 90 days (60 days, in the
case of credit union applicants) or
longer but are still accruing;

(2) Loans and leases on a nonaccrual
basis; and

(3) Restructured loans and leases (not
already reported as nonperforming).

Nonresidential real property means
real property that is not used for resi-
dential purposes, including business or
industrial property, hotels, motels,
churches, hospitals, educational and
charitable institution buildings or fa-
cilities, clubs, lodges, association
buildings, golf courses, recreational fa-
cilities, farm property not containing a
dwelling unit, or similar types of prop-
erty.

One-to-four family property means:

(1) Real property that is solely resi-
dential, including one-to-four family
dwelling units or more than four fam-
ily dwelling units if each dwelling unit
is separated from the other dwelling
units by dividing walls that extend
from ground to roof, such as row
houses, townhouses or similar types of
property;

(2) Manufactured housing if applica-
ble State law defines the purchase or
holding of manufactured housing as the
purchase or holding of real property;

(3) Individual condominium dwelling
units or interests in individual cooper-
ative housing dwelling units that are
part of a condominium or cooperative
building without regard to the number
of total dwelling units therein; or

(4) Real property which includes one-
to-four family dwelling units combined
with commercial units, provided the
property is primarily residential.
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Operating erpenses means, in the case
of a CDFI applicant, expenses for busi-
ness operations, including, but not lim-
ited to, staff salaries and benefits, pro-
fessional fees, interest, loan loss provi-
sion, and depreciation, contained in the
applicant’s audited financial state-
ments.

Other real estate owned means all
other real estate owned (i.e., foreclosed
and repossessed real estate), reported
on a regulatory financial report, and
does not include direct and indirect in-
vestments in real estate ventures.

Regulatory examination report means a
written report of examination prepared
by the applicant’s appropriate regu-
lator, containing, in the case of insured
depository institution applicants, a
composite rating assigned to the insti-
tution following the guidelines of the
Uniform Financial Institutions Rating
System, including a CAMELS rating or
other similar rating.

Regulatory financial report means a fi-
nancial report that an applicant is re-
quired to file with its appropriate regu-
lator on a specific periodic basis, in-
cluding the quarterly call report for
commercial banks, thrift financial re-
port for savings associations, quarterly
or semi-annual call report for credit
unions, the National Association of In-
surance Commissioners’ annual or
quarterly report for insurance compa-
nies, or other similar report, including
such report maintained by the appro-
priate regulator on a computer on-line
database.

Residential mortgage loan means any
one of the following types of loans,
whether or not fully amortizing:

(1) Home mortgage loans;

(2) Funded residential construction
loans;

(3) Loans secured by manufactured
housing whether or not defined by
State law as secured by an interest in
real property;

(4) Loans secured by junior liens on
one-to-four family property or multi-
family property;

(5) Mortgage pass-through securities
representing an undivided ownership
interest in

(i) Loans that meet the requirements
of paragraphs (1) through (4) of this
definition at the time of issuance of
the security;
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(ii) Securities representing an undi-
vided ownership interest in loans, pro-
vided that, at the time of issuance of
the security, all of the loans meet the
requirements of paragraphs (1) through
(4) of this definition; or

(iii) Mortgage debt securities as de-
fined in paragraph (6) of this definition;

(6) Mortgage debt securities secured
by

(i) Loans, provided that, at the time
of issuance of the security, substan-
tially all of the loans meet the require-
ments of paragraphs (1) through (4) of
this definition;

(ii) Securities that meet the require-
ments of paragraph (5) of this defini-
tion; or

(iii) Securities secured by assets, pro-
vided that, at the time of issuance of
the security, all of the assets meet the
requirements of paragraphs (1) through
(5) of this definition;

(7) Home mortgage loans secured by a
leasehold interest, as defined in para-
graph (1)(ii) of the definition of ‘“home
mortgage loan,” except that the period
of the lease term may be for any dura-
tion; or

(8) Loans that finance properties or
activities that, if made by a member,
would satisfy the statutory require-
ments for the Community Investment
Program established under section 10(i)
of the Bank Act (12 U.S.C. 1430(i)), or
the regulatory requirements estab-
lished for any CICA program.

Restricted assets means both perma-
nently restricted assets and tempo-
rarily restricted assets, as those terms
are used in Financial Accounting
Standard No. 117, or any successor pub-
lication.

Total assets means the total assets re-
ported on a regulatory financial report
or, in the case of a CDFI applicant, the
total assets contained in the appli-
cant’s audited financial statements.

Unrestricted cash and cash equivalents
means, in the case of a CDFI applicant,
cash and highly liquid assets that can
be easily converted into cash that are
not restricted in a manner that pre-
vents their use in paying expenses, as
contained in the applicant’s audited fi-
nancial statements.
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Subpart B—Membership
Application Process

§1263.2 Membership application re-
quirements.

(a) Application. An applicant for
membership in a Bank shall submit to
that Bank an application that satisfies
the requirements of this part. The ap-
plication shall include a written reso-
lution or certification duly adopted by
the applicant’s board of directors, or by
an individual with authority to act on
behalf of the applicant’s board of direc-
tors, of the following:

(1) Applicant review. Applicant has re-
viewed the requirements of this part
and, as required by this part, has pro-
vided to the best of applicant’s knowl-
edge the most recent, accurate, and
complete information available; and

(2) Duty to supplement. Applicant will
promptly supplement the application
with any relevant information that
comes to applicant’s attention prior to
the Bank’s decision on whether to ap-
prove or deny the application, and if
the Bank’s decision is appealed pursu-
ant to §1263.5, prior to resolution of
any appeal by FHFA.

(b) Digest. The Bank shall prepare a
written digest for each applicant stat-
ing whether or not the applicant meets
each of the requirements in §§1263.6 to
1263.18, the Bank’s findings, and the
reasons therefor.

(c) File. The Bank shall maintain a
membership file for each applicant for
at least three years after the Bank de-
cides whether to approve or deny mem-
bership or, in the case of an appeal to
FHFA, for three years after the resolu-
tion of the appeal. The membership file
shall contain at a minimum:

(1) Digest. The digest required by
paragraph (b) of this section.

(2) Required documents. All documents
required by §§1263.6 to 1263.18, including
those documents required to establish
or rebut a presumption under this part,
shall be described in and attached to
the digest. The Bank may retain in the
file only the relevant portions of the
regulatory financial reports required
by this part. If an applicant’s appro-
priate regulator requires return or de-
struction of a regulatory examination
report, the date that the report is re-
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turned or destroyed shall be noted in
the file.

(3) Additional documents. Any addi-
tional document submitted by the ap-
plicant, or otherwise obtained or gen-
erated by the Bank, concerning the ap-
plicant.

(4) Decision resolution. The decision
resolution described in §1263.3(b).

§1263.3 Decision on application.

(a) Authority. FHFA hereby author-
izes the Banks to approve or deny all
applications for membership, subject
to the requirements of this part. The
authority to approve membership ap-
plications may be exercised only by a
committee of the Bank’s board of di-
rectors, the Bank president, or a senior
officer who reports directly to the
Bank president, other than an officer
with responsibility for business devel-
opment.

(b) Decision resolution. For each appli-
cant, the Bank shall prepare a written
resolution duly adopted by the Bank’s
board of directors, by a committee of
the board of directors, or by an officer
with delegated authority to approve
membership applications. The decision
resolution shall state:

(1) That the statements in the digest
are accurate to the best of the Bank’s
knowledge, and are based on a diligent
and comprehensive review of all avail-
able information identified in the di-
gest; and

(2) The Bank’s decision and the rea-
sons therefor. Decisions to approve an
application should state specifically
that:

(i) The applicant is authorized under
the laws of the United States and the
laws of the appropriate State to be-
come a member of, purchase stock in,
do business with, and maintain depos-
its in, the Bank to which the applicant
has applied; and

(ii) The applicant meets all of the
membership eligibility criteria of the
Bank Act and this part.

(c) Action on applications. The Bank
shall act on an application within 60
calendar days of the date the Bank
deems the application to be complete.
An application is ‘‘complete’” when a
Bank has obtained all the information
required by this part, and any other in-
formation the Bank deems necessary,
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to process the application. If an appli-
cation that was deemed complete sub-
sequently is deemed incomplete be-
cause the Bank determines during the
review process that additional informa-
tion is necessary to process the appli-
cation, the Bank may stop the 60-day
clock until the application again is
deemed complete, and then resume the
clock where it left off. The Bank shall
notify an applicant in writing when its
application is deemed by the Bank to
be complete, and shall maintain a copy
of such letter in the applicant’s mem-
bership file. The Bank shall notify an
applicant if the 60-day clock is stopped,
and when the clock is resumed, and
shall maintain a written record of such
notifications in the applicant’s mem-
bership file. Within three business days
of a Bank’s decision on an application,
the Bank shall provide the applicant
and FHFA with a copy of the Bank’s
decision resolution.

§1263.4 Automatic membership.

(a) Automatic membership for certain
charter conversions. An insured deposi-
tory institution member that converts
from one charter type to another auto-
matically shall become a member of
the Bank of which the converting insti-
tution was a member on the effective
date of such conversion, provided that
the converting institution continues to
be an insured depository institution
and the assets of the institution imme-
diately before and immediately after
the conversion are not materially dif-
ferent. In such case, all relationships
existing between the member and the
Bank at the time of such conversion
may continue.

(b) Automatic membership for transfers.
Any member whose membership is
transferred pursuant to §1263.18(d)
automatically shall become a member
of the Bank to which it transfers.

(c) Automatic membership, in the
Bank’s discretion, for certain consolida-
tions.—(1) If a member institution (or
institutions) and a nonmember institu-
tion are consolidated, and the consoli-
dated institution has its principal
place of business in a State in the same
Bank district as the disappearing insti-
tution (or institutions), and the con-
solidated institution will operate under
the charter of the nonmember institu-
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tion, on the effective date of the con-
solidation, the consolidated institution
may, in the discretion of the Bank of
which the disappearing institution (or
institutions) was a member imme-
diately prior to the effective date of
the consolidation, automatically be-
come a member of such Bank upon the
purchase of the minimum amount of
Bank stock required for membership in
that Bank, as required by §1263.20, pro-
vided that:

(i) 90 percent or more of the consoli-
dated institution’s total assets are de-
rived from the total assets of the dis-
appearing member institution (or insti-
tutions); and

(ii) The consolidated institution pro-
vides written notice to such Bank,
within 60 calendar days after the effec-
tive date of the consolidation, that it
desires to be a member of the Bank.

(2) The provisions of §1263.24(b)(4)(i)
shall apply, and upon approval of auto-
matic membership by the Bank, the
provisions of §1263.24(c) and (d) shall
apply.

§1263.5 Appeals.

(a) Appeals by applicants.—(1) Filing
procedure. Within 90 calendar days of
the date of a Bank’s decision to deny
an application for membership, the ap-
plicant may file a written appeal of the
decision with FHFA.

(2) Documents. The applicant’s appeal
shall be addressed to the Deputy Direc-
tor for Federal Home Loan Bank Regu-
lation, Federal Housing Finance Agen-
cy, 1625 Eye Street, NW., Washington,
DC 20006, with a copy to the Bank, and
shall include the following documents:

(i) Bank’s decision resolution. A copy
of the Bank’s decision resolution; and

(ii) Basis for appeal. An applicant
must provide a statement of the basis
for the appeal with sufficient facts, in-
formation, analysis, and explanation to
rebut any applicable presumptions, or
otherwise to support the applicant’s
position.

(b) Record for appeal.—(1) Copy of
membership file. Upon receiving a copy
of an appeal, the Bank whose action
has been appealed (appellee Bank) shall
provide FHFA with a copy of the appli-
cant’s complete membership file. Until
FHFA resolves the appeal, the appellee
Bank shall supplement the materials
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provided to FHFA as any new mate-
rials are received.

(2) Additional information. FHFA may
request additional information or fur-
ther supporting arguments from the
appellant, the appellee Bank, or any
other party that FHFA deems appro-
priate.

(c) Deciding appeals. FHFA shall con-
sider the record for appeal described in
paragraph (b) of this section and shall
resolve the appeal based on the require-
ments of the Bank Act and this part
within 90 calendar days of the date the
appeal is filed with FHFA. In deciding
the appeal, FHFA shall apply the pre-
sumptions in this part, unless the ap-
pellant or appellee Bank presents evi-
dence to rebut a presumption as pro-
vided in §1263.17.

Subpart C—Eligibility
Requirements

§1263.6 General
ments.

eligibility require-

(a) Requirements. Any building and
loan association, savings and loan asso-
ciation, cooperative bank, homestead
association, insurance company, sav-
ings bank, community development fi-
nancial institution (including a CDFI
credit union), or insured depository in-
stitution, upon submission of an appli-
cation satisfying all of the require-
ments of the Bank Act and this part,
shall be eligible to become a member of
a Bank if:

(1) It is duly organized under Tribal
law, or under the laws of any State or
of the United States;

(2) It is subject to inspection and reg-
ulation under the banking laws, or
under similar laws, of any State or of
the United States or, in the case of a
CDF1I, is certified by the CDFI Fund;

(3) It makes long-term home mort-
gage loans;

(4) Its financial condition is such
that advances may be safely made to
it;

(5) The character of its management
is consistent with sound and economi-
cal home financing; and

(6) Its home financing policy is con-
sistent with sound and economical
home financing.

(b) Additional eligibility requirement for
insured depository institutions other than
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community financial institutions. In
order to be eligible to become a mem-
ber of a Bank, an insured depository in-
stitution applicant other than a com-
munity financial institution also must
have at least 10 percent of its total as-
sets in residential mortgage loans.

(c) Additional eligibility requirement for
applicants that are not insured depository
institutions. In order to be eligible to
become a member of a Bank, an appli-
cant that is not an insured depository
institution also must have mortgage-
related assets that reflect a commit-
ment to housing finance, as determined
by the Bank in its discretion.

(d) Ineligibility. Except as otherwise
provided in this part, if an applicant
does not satisfy the requirements of
this part, the applicant is ineligible for
membership.

§1263.7 Duly organized requirement.

An applicant shall be deemed to be
duly organized, as required by section
4(a)(1)(A) of the Bank Act (12 U.S.C.
1424(a)(1)(A)) and §1263.6(a)(1), if it is
chartered by a State or Federal agency
as a building and loan association, sav-
ings and loan association, cooperative
bank, homestead association, insur-
ance company, savings bank, or in-
sured depository institution or, in the
case of a CDFI applicant, is incor-
porated under State or Tribal law.

§1263.8 Subject to inspection and reg-
ulation requirement.

An applicant shall be deemed to be
subject to inspection and regulation, as
required by section 4(a)(1)(B) of the
Bank Act (12 U.S.C. 1424 (a)(1)(B)) and
§1263.6(a)(2) if, in the case of an insured
depository institution or insurance
company applicant, it is subject to in-
spection and regulation by its appro-
priate regulator. A CDFI applicant
that is certified by the CDFI Fund is
not subject to this requirement.

§1263.9 Makes long-term home mort-
gage loans requirement.

An applicant shall be deemed to
make long-term home mortgage loans,
as required by section 4(a)(1)(C) of the
Bank Act (12 U.S.C. 1424(a)(1)(C)) and
§1263.6(a)(3), if, based on the applicant’s
most recent regulatory financial report
filed with its appropriate regulator, or
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other documentation provided to the
Bank, in the case of a CDFI applicant
that does not file such reports, the ap-
plicant originates or purchases long-
term home mortgage loans.

§1263.10 Ten percent requirement for
certain insured depository institu-
tion applicants.

An insured depository institution ap-
plicant that is subject to the 10 percent
requirement of section 4(a)(2)(A) of the
Bank Act (12 U.S.C. 1424(a)(2)(A)) and
§1263.6(b) shall be deemed to be in com-
pliance with such requirement if, based
on the applicant’s most recent regu-
latory financial report filed with its
appropriate regulator, the applicant
has at least 10 percent of its total as-
sets in residential mortgage loans, ex-
cept that any assets used to secure
mortgage debt securities as described
in paragraph (6) of the definition of
“‘residential mortgage loan’ set forth
in §1263.1 shall not be used to meet this
requirement.

§1263.11 Financial condition require-

ment for depository institutions
and CDFI credit unions.
(a) Review requirement. In deter-

mining whether a building and loan as-
sociation, savings and loan association,
cooperative bank, homestead associa-
tion, savings bank, insured depository
institution, or CDFI credit union has
complied with the financial condition
requirements of section 4(a)(2)(B) of
the Bank Act (12 U.S.C. 1424(a)(2)(B))
and §1263.6(a)(4), the Bank shall obtain
as a part of the membership applica-
tion and review each of the following
documents:

(1) Regulatory financial reports. The
regulatory financial reports filed by
the applicant with its appropriate reg-
ulator for the last six calendar quar-
ters and three year-ends preceding the
date the Bank receives the application;

(2) Financial statement. In order of
preference—

(i) The most recent independent
audit of the applicant conducted in ac-
cordance with generally accepted au-
diting standards by a certified public
accounting firm which submits a re-
port on the applicant;

(ii) The most recent independent
audit of the applicant’s parent holding
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company conducted in accordance with
generally accepted auditing standards
by a certified public accounting firm
which submits a report on the consoli-
dated holding company but not on the
applicant separately;

(iii) The most recent directors’ exam-
ination of the applicant conducted in
accordance with generally accepted au-
diting standards by a certified public
accounting firm;

(iv) The most recent directors’ exam-
ination of the applicant performed by
other external auditors;

(v) The most recent review of the ap-
plicant’s financial statements by exter-
nal auditors;

(vi) The most recent compilation of
the applicant’s financial statements by
external auditors; or

(vii) The most recent audit of other
procedures of the applicant.

(3) Regulatory examination report. The
applicant’s most recent available regu-
latory examination report prepared by
its appropriate regulator, a summary
prepared by the Bank of the applicant’s
strengths and weaknesses as cited in
the regulatory examination report, and
a summary prepared by the Bank or
applicant of actions taken by the appli-
cant to respond to examination weak-
nesses;

(4) Enforcement actions. A description
prepared by the Bank or applicant of
any outstanding enforcement actions
against the applicant, responses by the
applicant, reports as required by the
enforcement action, and verbal or writ-
ten indications, if available, from the
appropriate regulator of how the appli-
cant is complying with the terms of
the enforcement action; and

(b) Additional information. Any other
relevant document or information con-
cerning the applicant that comes to
the Bank’s attention in reviewing the
applicant’s financial condition.

(b) Standards. An applicant of the
type described in paragraph (a) of this
section shall be deemed to be in com-
pliance with the financial condition re-
quirement of section 4(a)(2)(B) of the
Bank Act (12 U.S.C. 1424(a)(2)(B)) and
§1263.6(a)(4), if:
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(1) Recent composite regulatory exam-
ination rating. The applicant has re-
ceived a composite regulatory exam-
ination rating from its appropriate reg-
ulator within two years preceding the
date the Bank receives the application;

(2) Capital requirement. The applicant
meets all of its minimum statutory
and regulatory capital requirements as
reported in its most recent quarter-end
regulatory financial report filed with
its appropriate regulator; and

(3) Minimum performance standard—(i)
Except as provided in paragraph
(b)(3)(iii) of this section, the appli-
cant’s most recent composite regu-
latory examination rating from its ap-
propriate regulator within the past two
years was ‘‘1”’, or the most recent rat-
ing was ‘2 or ‘“‘3” and, based on the
applicant’s most recent regulatory fi-
nancial report filed with its appro-
priate regulator, the applicant satisfied
all of the following performance trend
criteria—

(A) Earnings. The applicant’s ad-
justed net income was positive in four
of the six most recent calendar quar-
ters;

(B) Nonperforming assets. The appli-
cant’s nonperforming loans and leases
plus other real estate owned, did not
exceed 10 percent of its total loans and
leases plus other real estate owned, in
the most recent calendar quarter; and

(C) Allowance for loan and lease losses.
The applicant’s ratio of its allowance
for loan and lease losses plus the allo-
cated transfer risk reserve to nonper-
forming loans and leases was 60 percent
or greater during four of the six most
recent calendar quarters.

(ii) For applicants that are not re-
quired to report financial data to their
appropriate regulator on a quarterly
basis, the information required in para-
graph (b)(3)(i) of this section may be
reported on a semi-annual basis.

(iii) A CDFI credit union applicant
must meet the performance trend cri-
teria in paragraph (b)(3)(i) of this sec-
tion irrespective of its composite regu-
latory examination rating.

(c) Eligible collateral mot considered.
The availability of sufficient eligible
collateral to secure advances to the ap-
plicant is presumed and shall not be
considered in determining whether an
applicant is in the financial condition

12 CFR Ch. XII (1-1-12 Edition)

required by section 4(a)(2)(B) of the
Bank Act (12 U.S.C. 1424(a)(2)(B)) and
§1263.6(a)(4).

§1263.12 Character of management re-
quirement.

(a) General. A building and loan asso-
ciation, savings and loan association,
cooperative bank, homestead associa-
tion, savings bank, insured depository
institution, insurance company, and
CDF1I credit union shall be deemed to
be in compliance with the character of
management requirements of section
4(a)(2)(C) of the Bank Act (12 U.S.C.
1424(a)(2)(C)) and §1263.6(a)(5) if the ap-
plicant provides to the Bank an un-
qualified written certification duly
adopted by the applicant’s board of di-
rectors, or by an individual with au-
thority to act on behalf of the appli-
cant’s board of directors, that:

(1) Enforcement actions. Neither the
applicant nor any of its directors or
senior officers is subject to, or oper-
ating under, any enforcement action
instituted by its appropriate regulator;

(2) Criminal, civil or administrative pro-
ceedings. Neither the applicant nor any
of its directors or senior officers has
been the subject of any criminal, civil
or administrative proceedings reflect-
ing upon creditworthiness, business
judgment, or moral turpitude since the
most recent regulatory examination
report; and

(3) Criminal, civil or administrative
monetary liabilities, lawsuits or judg-
ments. There are no known potential
criminal, civil or administrative mone-
tary liabilities, material pending law-
suits, or unsatisfied judgments against
the applicant or any of its directors or
senior officers since the most recent
regulatory examination report, that
are significant to the applicant’s oper-
ations.

(b) CDFIs other than CDFI credit
unions. A CDFI applicant, other than a
CDF1I credit union, shall be deemed to
be in compliance with the character of
management requirement of
§1263.6(a)(b), if the applicant provides
an unqualified written certification
duly adopted by the applicant’s board
of directors, or by an individual with
authority to act on behalf of the appli-
cant’s board of directors, that:

202



Federal Housing Finance Agency

(1) Criminal, civil or administrative pro-
ceedings. Neither the applicant nor any
of its directors or senior officers has
been the subject of any criminal, civil
or administrative proceedings reflect-
ing wupon creditworthiness, business
judgment, or moral turpitude in the
past three years; and

(2) Criminal, civil or administrative
monetary liabilities, lawsuits or judg-
ments. There are no known potential
criminal, civil or administrative mone-
tary liabilities, material pending law-
suits, or unsatisfied judgments against
the applicant or any of its directors or
senior officers arising within the past
three years that are significant to the
applicant’s operations.

§1263.13 Home financing policy re-
quirement.

(a) Standard. An applicant shall be
deemed to be in compliance with the
home financing policy requirements of
section 4(a)(2)(C) of the Bank Act (12
U.S.C. 1424(a)(2)(C)) and §1263.6(a)(6), if
the applicant has received a Commu-
nity Reinvestment Act (CRA) rating of
“Satisfactory’ or better on its most
recent formal, or if unavailable, infor-
mal or preliminary, CRA performance
evaluation.

(b) Written justification required. An
applicant that is not subject to the
CRA shall file, as part of its applica-
tion for membership, a written jus-
tification acceptable to the Bank of
how and why the applicant’s home fi-
nancing policy is consistent with the
Bank System’s housing finance mis-
sion.

§1263.14 De novo insured depository
institution applicants.

(a) Duly organized, subject to inspec-
tion and regulation, financial condition
and character of management require-
ments. An insured depository institu-
tion applicant whose date of charter
approval is within three years prior to
the date the Bank receives the appli-
cant’s application for membership in
the Bank (de novo applicant) is deemed
to meet the requirements of §§1263.7,
1263.8, 1263.11 and 1263.12.

(b) Makes long-term home mortgage
loans requirement. A de novo applicant
shall be deemed to make long-term
home mortgage loans as required by

§1263.14
§1263.9, if it has filed as part of its ap-
plication for membership, a written

justification acceptable to the Bank of
how its home financing credit policy
and lending practices will include orig-
inating or purchasing long-term home
mortgage loans.

(c) 10 percent requirement—(1) One-
year requirement. A de novo applicant
subject to the 10 percent requirement
of section 4(a)(2)(A) of the Bank Act (12
U.S.C. 1424(a)(2)(A)) and §1263.6(b) shall
have until one year after commencing
its initial business operations to meet
the 10 percent requirement of §1263.10.

(2) Conditional approval. A de novo ap-
plicant shall be conditionally deemed
to be in compliance with the 10 percent
requirement of section 4(a)(2)(A) of the
Bank Act (12 U.S.C. 1424(a)(2)(A)) and
§1263.6(b). A de novo applicant that re-
ceives such conditional membership
approval is subject to the stock pur-
chase requirements established by
FHFA regulation or the Bank’s capital
plan, as applicable, as well as FHFA
regulations governing advances to
members.

(3) Approval. A de novo applicant
shall be deemed to be in compliance
with the 10 percent requirement of sec-
tion 4(a)(2)(A) of the Bank Act (12
U.S.C. 1424(a)(2)(A)) and §1263.6(b) upon
receipt by the Bank from the appli-
cant, within one year after commence-
ment of the applicant’s initial business
operations, of evidence acceptable to
the Bank that the applicant satisfies
the 10 percent requirement.

(4) Conditional approval deemed mnull
and void. If the requirements of para-
graph (c)(3) of this section are not sat-
isfied, a de novo applicant shall be
deemed to be in noncompliance with
the 10 percent requirement of section
4(a)(2)(A) of the Bank Act (12 U.S.C.
1424(a)(2)(A)) and §1263.6(b), and its con-
ditional membership approval is
deemed null and void.

(5) Treatment of outstanding advances
and Bank stock. If a de novo applicant’s
conditional membership approval is
deemed null and void pursuant to para-
graph (c)(4) of this section, the liquida-
tion of any outstanding indebtedness
owed by the applicant to the Bank and
redemption of stock of such Bank shall
be carried out in accordance with
§1263.29.
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(d) Home financing policy require-
ment—(1) Conditional approval. A de
novo applicant that has not received
its first formal, or, if unavailable, in-
formal or preliminary, CRA perform-
ance evaluation, shall be conditionally
deemed to be in compliance with the
home financing policy requirement of
section 4(a)(2)(C) of the Bank Act (12
U.S.C. 1424(a)(2)(C)) and §1263.6(a)(6), if
the applicant has filed, as part of its
application for membership, a written
justification acceptable to the Bank of
how and why its home financing credit
policy and lending practices will meet
the credit needs of its community. An
applicant that receives such condi-
tional membership approval is subject
to the stock purchase requirements es-
tablished by FHFA regulation or the
Bank’s capital plan, as applicable, as
well as FHFA regulations governing
advances to members.

(2) Approval. A de novo applicant that
has been granted conditional approval
under paragraph (d)(1) of this section
shall be deemed to be in compliance
with the home financing policy re-
quirement of section 4(a)(2)(C) of the
Bank Act (12 U.S.C. 1424(a)(2)(C)) and
§1263.6(a)(6) upon receipt by the Bank
of evidence from the applicant that it
received a CRA rating of ‘Satisfac-
tory’’ or better on its first formal, or if
unavailable, informal or preliminary,
CRA performance evaluation.

(3) Conditional approval deemed null
and void. If the de novo applicant’s first
such CRA rating is ‘‘Needs to Improve”’
or ‘“‘Substantial Non-Compliance,” the
applicant shall be deemed to be in non-
compliance with the home financing
policy requirement of section 4(a)(2)(C)
of the Bank Act (12 U.S.C. 1424(a)(2)(C))
and §1263.6(a)(6), subject to rebuttal by
the applicant under §1263.17(f), and its
conditional membership approval is
deemed null and void.

(4) Treatment of outstanding advances
and Bank stock. If the applicant’s con-
ditional membership approval is
deemed null and void pursuant to para-
graph (d)(3) of this section, the liquida-
tion of any outstanding indebtedness
owed by the applicant to the Bank and
redemption of stock of such Bank shall
be carried out in accordance with
§1263.29.
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§1263.15 Recent merger or acquisition
applicants.

An applicant that merged with or ac-
quired another institution prior to the
date the Bank receives its application
for membership is subject to the re-
quirements of §§1263.7 to 1263.13 except
as provided in this section.

(a) Financial condition requirement—(1)
Regulatory financial reports. For pur-
poses of §1263.11(a)(1), an applicant
that, as a result of a merger or acquisi-
tion preceding the date the Bank re-
ceives its application for membership,
has not yet filed regulatory financial
reports with its appropriate regulator
for the last six calendar quarters and
three year-ends preceding such date,
shall provide any regulatory financial
reports that the applicant has filed
with its appropriate regulator.

(2) Performance trend criteria. For pur-
poses of §1263.11(b)(3)(I)(A) to (C), an
applicant that, as a result of a merger
or acquisition preceding the date the
Bank receives its application for mem-
bership, has not yet filed combined reg-
ulatory financial reports with its ap-
propriate regulator for the last six cal-
endar quarters preceding such date,
shall provide pro forma combined fi-
nancial statements for those calendar
quarters in which actual combined reg-
ulatory financial reports are unavail-
able.

(b) Home financing policy requirement.
For purposes of §1263.13, an applicant
that, as a result of a merger or acquisi-
tion preceding the date the Bank re-
ceives its application for membership,
has not received its first formal, or if
unavailable, informal or preliminary,
CRA performance evaluation, shall file
as part of its application, a written jus-
tification acceptable to the Bank of
how and why the applicant’s home fi-
nancing credit policy and lending prac-
tices will meet the credit needs of its
community.

(c) Makes long-term home mortgage
loans requirement; 10 percent requirement.
For purposes of determining compli-
ance with §§1263.9 and 1263.10, a Bank
may, in its discretion, permit an appli-
cant that, as a result of a merger or ac-
quisition preceding the date the Bank
receives its application for member-
ship, has not yet filed a consolidated
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regulatory financial report as a com-
bined entity with its appropriate regu-
lator, to provide the combined pro
forma financial statement for the com-
bined entity filed with the regulator
that approved the merger or acquisi-
tion.

§1263.16 Financial condition require-
ment for insurance company and
certain CDFI applicants.

(a) Insurance companies. An insurance
company applicant shall be deemed to
meet the financial condition require-
ment of §1263.6(a)(4) if, based on the in-
formation contained in the applicant’s
most recent regulatory financial report
filed with its appropriate regulator, the
applicant meets all of its minimum
statutory and regulatory capital re-
quirements and the capital standards
established by the National Associa-
tion of Insurance Commissioners.

(b) CDFIs other than CDFI credit
unions—(1) Review requirement. In order
for a Bank to determine whether a
CDFI applicant, other than a CDFI
credit union, has complied with the fi-
nancial condition requirement of
§1263.6(a)(4), the applicant shall sub-
mit, as a part of its membership appli-
cation, each of the following docu-
ments, and the Bank shall consider all
such information prior to acting on the
application for membership:

(1) Financial statements. An inde-
pendent audit conducted within the
prior year in accordance with generally
accepted auditing standards by a cer-
tified public accounting firm, plus
more recent quarterly statements, if
available, and financial statements for
the two years prior to the most recent
audited financial statement. At a min-
imum, all such financial statements
must include income and expense
statements, statements of activities,
statements of financial position, and
statements of cash flows. The financial
statement for the most recent year
must include separate schedules or dis-
closures of the financial position of
each of the applicant’s affiliates, de-
scriptions of their lines of business, de-
tailed financial disclosures of the rela-
tionship between the applicant and its
affiliates (such as indebtedness or sub-
ordinate debt obligations), disclosures
of interlocking directorships with each

§1263.16

affiliate, and identification of tem-
porary and permanently restricted
funds and the requirements of these re-
strictions;

(ii) CDFI Fund certification. The cer-
tification that the applicant has re-
ceived from the CDFI Fund. If the cer-
tification is more than three years old,
the applicant must also submit a writ-
ten statement attesting that there
have been no material events or occur-
rences since the date of certification
that would adversely affect its stra-
tegic direction, mission, or business op-
erations; and

(iii) Additional information. Any other
relevant document or information a
Bank requests concerning the appli-
cant’s financial condition that is not
contained in the applicant’s financial
statements, as well as any other infor-
mation that the applicant believes
demonstrates that it satisfies the fi-
nancial condition requirement of
§1263.6(a)(4), notwithstanding its fail-
ure to meet any of the financial condi-
tion standards of paragraph (b)(2) of
this section.

(2) Standards. A CDFI applicant,
other than a CDFI credit union, shall
be deemed to be in compliance with the
financial condition requirement of
§1263.6(a)(4) if it meets all of the fol-
lowing minimum financial standards—

(i) Net asset ratio. The applicant’s
ratio of net assets to total assets is at
least 20 percent, with net and total as-
sets including restricted assets, where
net assets is calculated as the residual
value of assets over liabilities and is
based on information derived from the
applicant’s most recent financial state-
ments;

(ii) Earnings. The applicant has
shown positive net income, where net
income is calculated as gross revenues
less total expenses, is based on infor-
mation derived from the applicant’s
most recent financial statements, and
is measured as a rolling three-year av-
erage;

(iii) Loan loss reserves. The appli-
cant’s ratio of loan loss reserves to
loans and leases 90 days or more delin-
quent (including loans sold with full re-
course) is at least 30 percent, where
loan loss reserves are a specified bal-
ance sheet account that reflects the
amount reserved for loans expected to
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be uncollectible and are based on infor-
mation derived from the applicant’s
most recent financial statements;

(iv) Liquidity. The applicant has an
operating liquidity ratio of at least 1.0
for the four most recent quarters, and
for one or both of the two preceding
yvears, where the numerator of the
ratio includes unrestricted cash and
cash equivalents and the denominator
of the ratio is the average quarterly
operating expense.

§1263.17

(a) Rebutting presumptive compliance.
The presumption that an applicant
meeting the requirements of §§1263.7 to
1263.16 is in compliance with section
4(a) of the Bank Act (12 U.S.C. 1424(a))
and §1263.6(a) and (b), may be rebutted,
and the Bank may deny membership to
the applicant, if the Bank obtains sub-
stantial evidence to overcome the pre-
sumption of compliance.

(b) Rebutting presumptive noncompli-
ance. The presumption that an appli-
cant not meeting a particular require-
ment of §§1263.8, 1263.11, 1263.12, 1263.13,
or 1263.16, is in noncompliance with
section 4(a) of the Bank Act (12 U.S.C.
1424(a)), and §1263.6(a)(2), (4), (), or (6)
may be rebutted. The applicant shall
be deemed to meet such requirement, if
the applicable requirements in this sec-
tion are satisfied.

(c) Presumptive noncompliance by in-
surance company applicant with ‘‘subject
to inspection and regulation’’ requirement
of §1263.8. If an insurance company ap-
plicant is not subject to inspection and
regulation by an appropriate State reg-
ulator accredited by the National Asso-
ciation of Insurance Commissioners
(NAIC), as required by §1263.8, the ap-
plicant or the Bank shall prepare a
written justification that provides sub-
stantial evidence acceptable to the
Bank that the applicant is subject to
inspection and regulation as required
by §1263.6(a)(2), notwithstanding the
lack of NAIC accreditation.

(d) Presumptive noncompliance with fi-
nancial condition requirements of
$$1263.11 and 1263.16—(1) Applicants sub-
ject to §1263.11. For applicants subject
to §1263.11, in the case of an applicant’s
lack of a composite regulatory exam-
ination rating within the two-year pe-
riod required by §1263.11(b)(1), a vari-

Rebuttable presumptions.
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ance from the rating required by
§1263.11(b)(3)(i), or a variance from a
performance trend criterion required
by §1263.11(b)(3)(1), the applicant or the
Bank shall prepare a written justifica-
tion pertaining to such requirement
that provides substantial evidence ac-
ceptable to the Bank that the appli-
cant is in the financial condition re-
quired by §1263.6(a)(4), notwithstanding
the lack of rating or variance.

(2) Applicants subject to §1263.16. For
applicants subject to §1263.16, in the
case of an insurance company appli-
cant’s variance from a capital require-
ment or standard of §1263.16(a) or, in
the case of a CDFI applicant’s variance
from the standards of §1263.16(b), the
applicant or the Bank shall prepare a
written justification pertaining to such
requirement or standard that provides
substantial evidence acceptable to the
Bank that the applicant is in the finan-
cial condition required by §1263.6(a)(4),
notwithstanding the variance.

(e) Presumptive mnoncompliance with
character of management requirement of
$§1263.12—(1) Enforcement actions. If an
applicant or any of its directors or sen-
ior officers is subject to, or operating
under, any enforcement action insti-
tuted by its appropriate regulator, the
applicant shall provide or the Bank
shall obtain:

(i) Regulator confirmation. Written or
verbal confirmation from the appli-
cant’s appropriate regulator that the
applicant or its directors or senior offi-
cers are in substantial compliance with
all aspects of the enforcement action;
or

(ii) Written analysis. A written anal-
ysis acceptable to the Bank indicating
that the applicant or its directors or
senior officers are in substantial com-
pliance with all aspects of the enforce-
ment action. The written analysis shall
state each action the applicant or its
directors or senior officers are required
to take by the enforcement action, the
actions actually taken by the applicant
or its directors or senior officers, and
whether the applicant regards this as
substantial compliance with all aspects
of the enforcement action.

(2) Criminal, civil or administrative pro-
ceedings. If an applicant or any of its
directors or senior officers has been the
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subject of any criminal, civil or admin-
istrative proceedings reflecting upon
creditworthiness, business judgment,
or moral turpitude since the most re-
cent regulatory examination report or,
in the case of a CDFI applicant, during
the past three years, the applicant
shall provide or the Bank shall ob-
tain—

(1) Regulator confirmation. Written or
verbal confirmation from the appli-
cant’s appropriate regulator that the
proceedings will not likely result in en-
forcement action; or

(ii) Written analysis. A written anal-
ysis acceptable to the Bank indicating
that the proceedings will not likely re-
sult in enforcement action or, in the
case of a CDFI applicant, that the pro-
ceedings will not likely have a signifi-
cantly deleterious effect on the appli-
cant’s operations. The written analysis
shall state the severity of the charges,
and any mitigating action taken by the
applicant or its directors or senior offi-
cers.

(3) Criminal, civil or administrative
monetary liabilities, lawsuits or judg-
ments. If there are any known potential
criminal, civil or administrative mone-
tary liabilities, material pending law-
suits, or unsatisfied judgments against
the applicant or any of its directors or
senior officers since the most recent
regulatory examination report or, in
the case of a CDFI applicant, occurring
within the past three years, that are
significant to the applicant’s oper-
ations, the applicant shall provide or
the Bank shall obtain—

(i) Regulator confirmation. Written or
verbal confirmation from the appli-
cant’s appropriate regulator that the
liabilities, lawsuits or judgments will
not likely cause the applicant to fall
below its applicable capital require-
ments set forth in §§1263.11(b)(2) and
1263.16(a); or

(ii) Written analysis. A written anal-
ysis acceptable to the Bank indicating
that the liabilities, lawsuits or judg-
ments will not likely cause the appli-
cant to fall below its applicable capital
requirements set forth in §1263.11(b)(2)
or §1263.16(a), or the net asset ratio set
forth in §1263.16(b)(2)(i). The written
analysis shall state the likelihood of
the applicant or its directors or senior
officers prevailing, and the financial

§1263.18

consequences if the applicant or its di-
rectors or senior officers do not pre-
vail.

(f) Presumptive mnoncompliance with
home financing policy requirements of
$§1263.13 and 1263.14(d). If an applicant
received a ‘‘Substantial Non-Compli-
ance’ rating on its most recent formal,
or if unavailable, informal or prelimi-
nary, CRA performance evaluation, or
a ‘“‘Needs to Improve” CRA rating on
its most recent formal, or if unavail-
able, informal or preliminary, CRA
performance evaluation and a CRA rat-
ing of ‘“Needs to Improve” or better on
any immediately preceding CRA per-
formance evaluation, the applicant
shall provide or the Bank shall obtain:

(1) Regulator confirmation. Written or
verbal confirmation from the appli-
cant’s appropriate regulator of the ap-
plicant’s recent satisfactory CRA per-
formance, including any corrective ac-
tion that substantially improved upon
the deficiencies cited in the most re-
cent CRA performance evaluation(s); or

(2) Written analysis. A written anal-
ysis acceptable to the Bank dem-
onstrating that the CRA rating is unre-
lated to home financing, and providing
substantial evidence of how and why
the applicant’s home financing credit
policy and lending practices meet the
credit needs of its community.

§1263.18 Determination of appropriate
Bank district for membership.

(a) Eligibility. (1) An institution eligi-
ble to become a member of a Bank
under the Bank Act and this part may
become a member only of the Bank of
the district in which the institution’s
principal place of business is located,
except as provided in paragraph (a)(2)
of this section. A member shall
promptly notify its Bank in writing
whenever it relocates its principal
place of business to another State and
the Bank shall inform FHFA in writing
of any such relocation.

(2) An institution eligible to become
a member of a Bank under the Bank
Act and this part may become a mem-
ber of the Bank of a district adjoining
the district in which the institution’s
principal place of business is located, if
demanded by convenience and then
only with the approval of FHFA.
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(b) Principal place of business. Except
as otherwise designated in accordance
with this section, the principal place of
business of an institution is the State
in which the institution maintains its
home office established as such in con-
formity with the laws under which the
institution is organized.

(c) Designation of principal place of
business. (1) A member or an applicant
for membership may request in writing
to the Bank in the district where the
institution maintains its home office
that a State other than the State in
which it maintains its home office be
designated as its principal place of
business. Within 90 calendar days of re-
ceipt of such written request, the board
of directors of the Bank in the district
where the institution maintains its
home office shall designate a State
other than the State where the institu-
tion maintains its home office as the
institution’s principal place of busi-
ness, provided that all of the following
criteria are satisfied:

(i) At least 80 percent of the institu-
tion’s accounting books, records, and
ledgers are maintained, located or held
in such designated State;

(ii) A majority of meetings of the in-
stitution’s board of directors and con-
stituent committees are conducted in
such designated State; and

(iii) A majority of the institution’s
five highest paid officers have their
place of employment located in such
designated State.

(2) Written notice of a designation
made pursuant to paragraph (c)(1) of
this section shall be sent to the Bank
in the district containing the des-
ignated State, FHFA, and the institu-
tion.

(3) The notice of designation made
pursuant to paragraph (c)(1) of this sec-
tion shall include the State designated
as the principal place of business and
the resulting Bank to which member-
ship will be transferred.

(4) If the board of directors of the
Bank in the district where the institu-
tion maintains its home office fails to
make the designation requested by the
member or applicant pursuant to para-
graph (c)(1) of this section, then the
member or applicant may request in
writing that FHFA make the designa-
tion.
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(d) Transfer of membership. (1) No
transfer of membership from one Bank
to another Bank shall take effect until
the Banks involved reach an agreement
on a method of orderly transfer.

(2) In the event that the Banks in-
volved fail to agree on a method of or-
derly transfer, FHFA shall determine
the conditions under which the trans-
fer shall take place.

(e) Effect of transfer. A transfer of
membership pursuant to this section
shall be effective for all purposes, but
shall not affect voting rights in the
year of the transfer and shall not be
subject to the provisions on termi-
nation of membership set forth in sec-
tion 6 of the Bank Act (12 U.S.C. 1426)
or §§1263.26 and 1263.27, nor the restric-
tion on reacquiring Bank membership
set forth in §1263.30.

Subpart D—Stock Requirements

§1263.19 Par value and price of stock.

The capital stock of each Bank shall
be sold at par, unless the Director has
fixed a higher price.

§1263.20 Stock purchase.

(a) Minimum stock purchase. Each
member shall purchase stock in the
Bank of which it is a member in an
amount specified by the Bank’s capital
plan, except that each member of a
Bank that has not converted to the
capital structure authorized by the
Gramm-Leach-Bliley Act (GLB Act)
shall purchase stock in the Bank in an
amount equal to the greater of:

(1) $500;

(2) 1 percent of the member’s aggre-
gate unpaid loan principal; or

(3) 5 percent of the member’s aggre-
gate amount of outstanding advances.

(b) Timing of minimum stock purchase.
(1) Within 60 calendar days after an in-
stitution is approved for membership
in a Bank, the institution shall pur-
chase its minimum stock requirement
as set forth in paragraph (a) of this sec-
tion.

(2) In the case of a Bank that has not
converted to the capital structure au-
thorized by the GLB Act, an institu-
tion that has been approved for mem-
bership may elect to purchase its min-
imum stock requirement in install-
ments, provided that not less than one-
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fourth of the total amount shall be
purchased within 60 calendar days of
the date of approval of membership,
and that a further sum of not less than
one-fourth of such total shall be pur-
chased at the end of each succeeding
period of four months from the date of
approval of membership.

(c) Commencement of membership. An
institution that has been approved for
membership shall become a member at
the time it purchases its minimum
stock requirement or the first install-
ment thereof pursuant to this section.

(d) Failure to purchase minimum stock
requirement. If an institution that has
submitted an application and been ap-
proved for membership fails to pur-
chase its minimum stock requirement
or its first installment within 60 cal-
endar days of the date of its approval
for membership, such approval shall be
null and void and the institution, if it
wants to become a member, shall be re-
quired to submit a new application for
membership.

(e) Reports. The Bank shall make re-
ports to FHFA setting forth purchases
by institutions approved for member-
ship of their minimum stock require-
ment pursuant to this section and in
accordance with the instructions pro-
vided in the Data Reporting Manual
issued by FHFA, as amended from time
to time.

§1263.21 Issuance and form of stock.

(a) A Bank shall issue to each new
member, as of the effective date of
membership, stock in the member’s
name for the amount of stock pur-
chased and paid for in full.

(b) If the member purchases stock in
installments, the stock shall be issued
in installments with the appropriate
number of shares issued after each pay-
ment is made.

(c) A Bank that has not converted to
the capital structure authorized by the
GLB Act may issue stock in certifi-
cated or uncertificated form at the dis-
cretion of the Bank.

(d) A Bank that has not converted to
the capital structure authorized by the
GLB Act may convert all outstanding
certificated stock to uncertificated
form at its discretion.

§1263.22

§1263.22 Adjustments in stock hold-
ings.

(a) Adjustment in general. A Bank may
from time to time increase or decrease
the amount of stock any member is re-
quired to hold.

()A) Annual adjustment. A Bank
shall calculate annually, in the manner
set forth in §1263.20(a), each member’s
required minimum holdings of stock in
the Bank in which it is a member using
calendar year-end financial data pro-
vided by the member to the Bank, pur-
suant to §1263.31(d), and shall notify
each member of the adjustment. The
notice shall clearly state that the
Bank’s calculation of each member’s
minimum stock holdings is to be used
to determine the number of votes that
the member may cast in that year’s
election of directors and shall identify
the State within the district in which
the member will vote. A member that
does not agree with the Bank’s calcula-
tion of the minimum stock require-
ment or with the identification of its
voting State may request FHFA to re-
view the Bank’s determination. FHFA
shall promptly determine the mem-
ber’s minimum required holdings and
its proper voting State, which deter-
mination shall be final.

(2) Redemption of excess shares. If, in
the case of a Bank that has not con-
verted to the capital structure author-
ized by the GLB Act and after the an-
nual adjustment required by paragraph
(b)(1) of this section is made, the
amount of stock that a member is re-
quired to hold is decreased, the Bank
may, in its discretion and upon proper
application of the member, retire such
excess stock, and the Bank shall pay
for each share upon surrender of the
stock an amount equal to the par value
thereof (except that if at any time
FHFA finds that the paid-in capital of
a Bank is or is likely to be impaired as
a result of losses in or depreciation of
the assets held, the Bank shall on the
order of FHFA withhold from the
amount to be paid in retirement of the
stock a pro rata share of the amount of
such impairment as determined by
FHFA) or, at its election, the Bank
may credit any part of such payment
against the member’s debt to the Bank.
The Bank’s authority to retire such ex-
cess stock shall be further subject to
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the limitations of section 6(f) of the
Bank Act (12 U.S.C. 1426(f)).

(c) A member’s stock holdings shall
not be reduced under this section to an
amount less than required by sections
6(b) and 10(c) of the Bank Act (12 U.S.C.
1426(b), 1430(c)).

§1263.23 Excess stock.

(a) Sale of excess stock. Subject to the
restriction in paragraph (b) of this sec-
tion, a member may purchase excess
stock as long as the purchase is ap-
proved by the member’s Bank and is
permitted by the laws under which the
member operates.

(b) Restriction. Any Bank with excess
stock greater than 1 percent of its
total assets shall not declare or pay
any dividends in the form of additional
shares of Bank stock or otherwise issue
any excess stock. A Bank shall not
issue excess stock, as a dividend or oth-
erwise, if after the issuance, the out-
standing excess stock at the Bank
would be greater than 1 percent of its
total assets.

Subpart E—Consolidations
Involving Members

§1263.24 Consolidations
members.

(a) Consolidation of members. Upon the
consolidation of two or more institu-
tions that are members of the same
Bank into one institution operating
under the charter of one of the consoli-
dating institutions, the membership of
the surviving institution shall con-
tinue and the membership of each dis-
appearing institution shall terminate
on the cancellation of its charter. Upon
the consolidation of two or more insti-
tutions, at least two of which are mem-
bers of different Banks, into one insti-
tution operating under the charter of
one of the consolidating institutions,
the membership of the surviving insti-
tution shall continue and the member-
ship of each disappearing institution
shall terminate upon cancellation of
its charter, provided, however, that if
more than 80 percent of the assets of
the consolidated institution are de-
rived from the assets of a disappearing
institution, then the consolidated in-
stitution shall continue to be a mem-
ber of the Bank of which that dis-

involving
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appearing institution was a member
prior to the consolidation, and the
membership of the other institutions
shall terminate upon the effective date
of the consolidation.

(b) Comnsolidation into nonmember—(1)
In general. Upon the consolidation of a
member into an institution that is not
a member of a Bank, where the consoli-
dated institution operates under the
charter of the nonmember institution,
the membership of the disappearing in-
stitution shall terminate upon the can-
cellation of its charter.

(2) Notification. If a member has con-
solidated into a nonmember that has
its principal place of business in a
State in the same Bank district as the
former member, the consolidated insti-
tution shall have 60 calendar days after
the cancellation of the charter of the
former member within which to notify
the Bank of the former member that
the consolidated institution intends to
apply for membership in such Bank. If
the consolidated institution does not
so notify the Bank by the end of the
period, the Bank shall require the lig-
uidation of any outstanding indebted-
ness owed by the former member, shall
settle all outstanding business trans-
actions with the former member, and
shall redeem or repurchase the Bank
stock owned by the former member in
accordance with §1263.29.

(3) Application. If such a consolidated
institution has notified the appropriate
Bank of its intent to apply for member-
ship, the consolidated institution shall
submit an application for membership
within 60 calendar days of so notifying
the Bank. If the consolidated institu-
tion does not submit an application for
membership by the end of the period,
the Bank shall require the liquidation
of any outstanding indebtedness owed
by the former member, shall settle all
outstanding business transactions with
the former member, and shall redeem
or repurchase the Bank stock owned by
the former member in accordance with
§1263.29.

(4) Owutstanding indebtedness. If a
member has consolidated into a non-
member institution, the Bank need not
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require the former member or its suc-
cessor to liquidate any outstanding in-
debtedness owed to the Bank or to re-
deem its Bank stock, as otherwise may
be required under §1263.29, during:

(i) The initial 60 calendar-day notifi-
cation period;

(ii) The 60 calendar-day period fol-
lowing receipt of a notification that
the consolidated institution intends to
apply for membership; and

(iii) The period of time during which
the Bank processes the application for
membership.

(5) Approval of membership. If the ap-
plication of such a consolidated insti-
tution is approved, the consolidated in-
stitution shall become a member of
that Bank upon the purchase of the
amount of Bank stock required by sec-
tion 6 of the Bank Act (12 U.S.C. 1426).
If a Bank’s capital plan has not taken
effect, the amount of stock that the
consolidated institution is required to
own shall be as provided in §§1263.20
and 1263.22. If the capital plan for the
Bank has taken effect, the amount of
stock that the consolidated institution
is required to own shall be equal to the
minimum investment established by
the capital plan for that Bank.

(6) Disapproval of membership. If the
Bank disapproves the application for
membership of the consolidated insti-
tution, the Bank shall require the liq-
uidation of any outstanding indebted-
ness owed by, and the settlement of all
other outstanding business trans-
actions with, the former member, and
shall redeem or repurchase the Bank
stock owned by the former member in
accordance with §1263.29.

(c) Dividends on acquired Bank stock.
A consolidated institution shall be en-
titled to receive dividends on the Bank
stock that it acquires as a result of a
consolidation with a member in ac-
cordance with applicable FHFA regula-
tions.

(d) Stock transfers. With regard to any
transfer of Bank stock from a dis-
appearing member to the surviving or
consolidated member, as appropriate,
for which the approval of FHFA is re-
quired pursuant to section 6(f) of the
Bank Act (12 U.S.C. 1426(f)), as in effect
prior to November 12, 1999, such trans-
fer shall be deemed to be approved by
FHFA by compliance in all applicable

§1263.26

respects with the requirements of this
section.

Subpart F—Withdrawal and
Removal From Membership

§1263.25 [Reserved]

§1263.26 Voluntary withdrawal from
membership.

(a) In general. (1) Any institution
may withdraw from membership by
providing to the Bank written notice of
its intent to withdraw from member-
ship. A member that has so notified its
Bank shall be entitled to have contin-
ued access to the benefits of member-
ship until the effective date of its with-
drawal. The Bank need not commit to
providing any further services, includ-
ing advances, to a withdrawing mem-
ber that would mature or otherwise
terminate subsequent to the effective
date of the withdrawal. A member may
cancel its notice of withdrawal at any
time prior to its effective date by pro-
viding a written cancellation notice to
the Bank. A Bank may impose a fee on
a member that cancels a notice of
withdrawal, provided that the fee or
the manner of its calculation is speci-
fied in the Bank’s capital plan.

(2) A Bank shall notify FHFA within
10 calendar days of receipt of any no-
tice of withdrawal or notice of can-
cellation of withdrawal from member-
ship.

(b) Effective date of withdrawal. The
membership of an institution that has
submitted a notice of withdrawal shall
terminate as of the date on which the
last of the applicable stock redemption
periods ends for the stock that the
member is required to hold, as of the
date that the notice of withdrawal is
submitted, under the terms of a Bank’s
capital plan as a condition of member-
ship, unless the institution has can-
celled its notice of withdrawal prior to
the effective date of the termination of
its membership.

(c) Stock redemption periods. The re-
ceipt by a Bank of a notice of with-
drawal shall commence the applicable
6-month and 5-year stock redemption
periods, respectively, for all of the
Class A and Class B stock held by that
member that is not already subject to
a pending request for redemption. In
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the case of an institution, the member-
ship of which has been terminated as a
result of a merger or other consolida-
tion into a nonmember or into a mem-
ber of another Bank, the applicable
stock redemption periods for any stock
that is not subject to a pending notice
of redemption shall be deemed to com-
mence on the date on which the char-
ter of the former member is cancelled.
(d) Certification. No institution may
withdraw from membership unless, on
the date that the membership is to ter-
minate, there is in effect a certifi-
cation from FHFA that the withdrawal
of a member will not cause the Bank
System to fail to satisfy its require-
ments under section 21B(f)(2)(C) of the
Bank Act (12 U.S.C. 1441b(£)(2)(C)) to
contribute toward the interest pay-
ments owed on obligations issued by
the Resolution Funding Corporation.

§1263.27 Involuntary
membership.

termination of

(a) Grounds. The board of directors of
a Bank may terminate the membership
of any institution that:

(1) Fails to comply with any require-
ment of the Bank Act, any regulation
adopted by FHFA, or any requirement
of the Bank’s capital plan;

(2) Becomes insolvent or otherwise
subject to the appointment of a conser-
vator, receiver, or other legal custo-
dian under Federal or State law; or

(3) Would jeopardize the safety or
soundness of the Bank if it were to re-
main a member.

(b) Stock redemption periods. The ap-
plicable 6-month and 5-year stock re-
demption periods, respectively, for all
of the Class A and Class B stock owned
by a member and not already subject
to a pending request for redemption,
shall commence on the date that the
Bank terminates the institution’s
membership.

(c) Membership rights. An institution
whose membership is terminated invol-
untarily under this section shall cease
being a member as of the date on which
the board of directors of the Bank acts
to terminate the membership, and the
institution shall have no right to ob-
tain any of the benefits of membership
after that date, but shall be entitled to
receive any dividends declared on its
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stock until the stock is redeemed or re-
purchased by the Bank.

§1263.28 [Reserved]

Subpart G—Orderly Liquidation of
Advances and Redemption of
Stock

§1263.29 Disposition of claims.

(a) In general. If an institution with-
draws from membership or its member-
ship is otherwise terminated, the Bank
shall determine an orderly manner for
liquidating all outstanding indebted-
ness owed by that member to the Bank
and for settling all other claims
against the member. After all such ob-
ligations and claims have been extin-
guished or settled, the Bank shall re-
turn to the member all collateral
pledged by the member to the Bank to
secure its obligations to the Bank.

(b) Bank stock. If an institution that
has withdrawn from membership or
that otherwise has had its membership
terminated remains indebted to the
Bank or has outstanding any business
transactions with the Bank after the
effective date of its termination of
membership, the Bank shall not re-
deem or repurchase any Bank stock
that is required to support the indebt-
edness or the business transactions
until after all such indebtedness and
business transactions have been extin-
guished or settled.

Subpart H—Reacquisition of
Membership

§1263.30 Readmission to membership.

(a) In general. An institution that has
withdrawn from membership or other-
wise has had its membership termi-
nated and which has divested all of its
shares of Bank stock, may not be re-
admitted to membership in any Bank,
or acquire any capital stock of any
Bank, for a period of 5 years from the
date on which its membership termi-
nated and it divested all of its shares of
Bank stock.

(b) Ezceptions. An institution that
transfers membership between two
Banks without interruption shall not
be deemed to have withdrawn from
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Bank membership or had its member-
ship terminated.

Subpart I—Bank Access to
Information

§1263.31 Reports and examinations.

As a condition precedent to Bank
membership, each member:

(a) Consents to such examinations as
the Bank or FHFA may require for pur-
poses of the Bank Act;

(b) Agrees that reports of examina-
tions by local, State or Federal agen-
cies or institutions may be furnished
by such authorities to the Bank or
FHFA upon request;

(c) Agrees to give the Bank or the ap-
propriate Federal banking agency,
upon request, such information as the
Bank or the appropriate Federal bank-
ing agency may need to compile and
publish cost of funds indices and to
publish other reports or statistical
summaries pertaining to the activities
of Bank members;

(d) Agrees to provide the Bank with
calendar year-end financial data each
year, for purposes of making the cal-
culation described in §1263.22(b)(1); and

(e) Agrees to provide the Bank with
copies of reports of condition and oper-
ations required to be filed with the
member’s appropriate Federal banking
agency, if applicable, within 20 cal-
endar days of filing, as well as copies of
any annual report of condition and op-
erations required to be filed.

Subpart J—Membership Insignia

§1263.32 Official membership insignia.

Members may display the approved
insignia of membership on their docu-
ments, advertising and quarters, and
likewise use the words ‘“‘Member Fed-
eral Home Loan Bank System.”’

PART 1264—FEDERAL HOME LOAN
BANK HOUSING ASSOCIATES

Sec.

1264.1 Definitions.

1264.2 Bank authority to make advances to
housing associates.

1264.3 Housing associate eligibility require-
ments.

1264.4 Satisfaction of eligibility require-
ments.

§1264.2

1264.5 Housing associate application proc-
ess.
1264.6 Appeals.

AUTHORITY: 12 U.S.C. 1430b, 4511, 4513 and
4526.

SOURCE: 65 FR 44426, July 18, 2000, unless
otherwise noted. Redesignated at 75 FR 8240,
Feb. 24, 2010.

§1264.1 Definitions.

As used in this part:

Act means the Federal Home Loan
Bank Act as amended (12 U.S.C. 1421
through 1449).

Bank written in title case means a
Federal Home Loan Bank established
under section 12 of the Act (12 U.S.C.
1432).

FHFA means the Federal Housing Fi-
nance Agency.

Governmental agency means the gov-
ernor, legislature, and any other com-
ponent of a federal, state, local, tribal,
or Alaskan native village government
with authority to act for or on behalf
of that government.

State housing finance agency or SHFA
means:

(1) A public agency, authority, or
publicly sponsored corporation that
serves as an instrumentality of any
state or political subdivision of any
state, and functions as a source of resi-
dential mortgage loan financing in
that state; or

(2) A legally established agency, au-
thority, corporation, or organization
that serves as an instrumentality of
any Indian tribe, band, group, nation,
community, or Alaskan Native village
recognized by the United States or any
state, and functions as a source of resi-
dential mortgage loan financing for the
Indian or Alaskan Native community.

[66 FR 44426, July 18, 2000, as amended at 67
FR 12849, Mar. 20, 2002; 75 FR 8240, Feb. 24,
2010]

§1264.2 Bank authority to make ad-
vances to housing associates.

Subject to the provisions of the Act
and part 950 of this title, a Bank may
make advances to an entity that is not
a member of the Bank if the Bank has
certified the entity as a housing asso-
ciate under the provisions of this part.

[66 FR 44426, July 18, 2000, as amended at 75
FR 8240, Feb. 24, 2010]
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§1264.3 Housing associate eligibility
requirements.

(a) General. A Bank may certify as a
housing associate any applicant that
meets the following requirements, as
determined using the criteria set forth
in §1264.4:

(1) The applicant is approved under
title II of the National Housing Act (12
U.S.C. 1707, et seq.);

(2) The applicant is a chartered insti-
tution having succession;

(3) The applicant is subject to the in-
spection and supervision of some gov-
ernmental agency;

(4) The principal activity of the ap-
plicant in the mortgage field consists
of lending its own funds; and

(5) The financial condition of the ap-
plicant is such that advances may be
safely made to it.

(b) State housing finance agencies. In
addition to meeting the requirements
in paragraph (a) of this section, any ap-
plicant seeking access to advances as a
SHFA pursuant to §1266.17(b)(2) of this
chapter shall provide evidence satisfac-
tory to the Bank, such as a copy of, or
a citation to, the statutes and/or regu-
lations describing the applicant’s
structure and responsibilities, that the
applicant is a state housing finance
agency as defined in §1264.1.

[656 FR 44426, July 18, 2000, as amended at 75
FR 8240, Feb. 24, 2010; 75 FR 76622, Dec. 9,
2010]

§1264.4 Satisfaction of eligibility re-
quirements.

(a) HUD approval requirement. An ap-
plicant shall be deemed to meet the re-
quirement in section 10b(a) of the Act
(12 U.S.C. 1430b(a)) and §1264.3(a)(1)
that it be approved under title II of the
National Housing Act if it submits a
current HUD Yearly Verification Re-
port or other documentation issued by
HUD stating that the Federal Housing
Administration of HUD has approved
the applicant as a mortgagee.

(b) Charter requirement. An applicant
shall be deemed to meet the require-
ment in section 10b(a) of the Act and
§1264.3(a)(2) that it be a chartered in-
stitution having succession if it pro-
vides evidence satisfactory to the
Bank, such as a copy of, or a citation
to, the statutes and/or regulations
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under which the applicant was created,
that:

(1) The applicant is a government
agency; or

(2) The applicant is chartered under
state, federal, local, tribal, or Alaskan
Native village law as a corporation or
other entity that has rights, character-
istics, and powers under applicable law
similar to those granted a corporation.

(c) Inspection and supervision require-
ment. (1) An applicant shall be deemed
to meet the inspection and supervision
requirement in section 10b(a) of the
Act (12 U.S.C. 1430b(a)) and §1264.3(a)(3)
if it provides evidence satisfactory to
the Bank, such as a copy of, or a cita-
tion to, relevant statutes and/or regu-
lations, that, pursuant to statute or
regulation, the applicant is subject to
the inspection and supervision of a fed-
eral, state, local, tribal, or Alaskan na-
tive village governmental agency.

(2) An applicant shall be deemed to
meet the inspection requirement if
there is a statutory or regulatory re-
quirement that the applicant be au-
dited or examined periodically by a
governmental agency or by an external
auditor.

(3) An applicant shall be deemed to
meet the supervision requirement if
the governmental agency has statutory
or regulatory authority to remove an
applicant’s officers or directors for
cause or otherwise exercise enforce-
ment or administrative control over
actions of the applicant.

(d) Mortgage activity requirement. An
applicant shall be deemed to meet the
mortgage activity requirement in sec-
tion 10b(a) of the Act (12 U.S.C.
1430b(a)) and §1264.3(a)(4) if it provides
documentary evidence satisfactory to
the Bank, such as a financial state-
ment or other financial documents
that include the applicant’s mortgage
loan assets and their funding liabil-
ities, that it lends its own funds as its
principal activity in the mortgage
field. For purposes of this paragraph,
lending funds includes, but is not lim-
ited to, the purchase of whole mort-
gage loans. In the case of a federal,
state, local, tribal, or Alaskan Native
village government agency, appro-
priated funds shall be considered an ap-
plicant’s own funds. An applicant shall
be deemed to satisfy this requirement
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notwithstanding that the majority of
its operations are unrelated to mort-
gage lending if its mortgage activity
conforms to this requirement. An ap-
plicant that acts principally as a
broker for others making mortgage
loans, or whose principal activity is to
make mortgage loans for the account
of others, does not meet this require-
ment.

(e) Financial condition requirement. An
applicant shall be deemed to meet the
financial condition requirement in
§1264.3(a)(5) if the Bank determines
that advances may be safely made to
the applicant. The applicant shall sub-
mit to the Bank copies of its most re-
cent regulatory audit or examination
report, or external audit report, and
any other documentary evidence, such
as financial or other information, that
the Bank may require to make the de-
termination.

[656 FR 44426, July 18, 2000, as amended at 67
FR 12849, Mar. 20, 2002; 70 FR 9510, Feb. 28,
2005; 75 FR 8240, Feb. 24, 2010]

§1264.5 Housing associate application
process.

(a) Authority. The Banks are author-
ized to approve or deny all applications
for certification as a housing associate,
subject to the requirements of the Act
and this part. A Bank may delegate the
authority to approve applications for
certification as a housing associate
only to a committee of the Bank’s
board of directors, the Bank president,
or a senior officer who reports directly
to the Bank president other than an of-
ficer with responsibility for business
development.

(b) Application requirements. An appli-
cant for certification as a housing asso-
ciate shall submit an application that
satisfies the requirements of the Act
and this part to the Bank of the dis-
trict in which the applicant’s principal
place of business, as determined in ac-
cordance with part 925 of this title, is
located.

(c) Bank decision process—(1) Action on
applications. A Bank shall approve or
deny an application for certification as
a housing associate within 60 calendar
days of the date the Bank deems the
application to be complete. A Bank
shall deem an application complete,
and so notify the applicant in writing,

§1264.6

when it has obtained all of the infor-
mation required by this part and any
other information it deems necessary
to process the application. If a Bank
determines during the review process
that additional information is nec-
essary to process the application, the
Bank may deem the application incom-
plete and stop the 60-day time period
by providing written notice to the ap-
plicant. When the Bank receives the
additional information, it shall again
deem the application complete, so no-
tify the applicant in writing, and re-
sume the 60-day time period where it
stopped.

(2) Decision on applications. The Bank
or a duly delegated committee of the
Bank’s board of directors, the Bank
president, or a senior officer who re-
ports directly to the Bank president
other than an officer with responsi-
bility for business development shall
approve, or the board of directors of a
Bank shall deny, each application for
certification as a housing associate by
a written decision resolution stating
the grounds for the decision. Within
three business days of a Bank’s deci-
sion on an application, the Bank shall
provide the applicant and the FHFA
with a copy of the Bank’s decision res-
olution.

(3) File. The Bank shall maintain a
certification file for each applicant for
at least three years after the date the
Bank decides whether to approve or
deny certification or the date the
FHFA resolves any appeal, whichever
is later. At a minimum, the certifi-
cation file shall include all documents
submitted by the applicant or other-
wise obtained or generated by the Bank
concerning the applicant, all docu-
ments the Bank relied upon in making
its determination regarding certifi-
cation, including copies of statutes and
regulations, and the decision resolu-
tion.

[66 FR 44426, July 18, 2000, as amended at 70
FR 9510, Feb. 28, 2005; 75 FR 8240, Feb. 24,
2010]

§1264.6 Appeals.

(a) General. Within 90 calendar days
of the date of a Bank’s decision to deny
an application for certification as a
housing associate, the applicant may
submit a written appeal to FHFA that

215



Pt. 1265

includes the Bank’s decision resolution
and a statement of the basis for the ap-
peal with sufficient facts, information,
analysis and explanation to support
the applicant’s position. Send appeals
to the Deputy Director for Federal
Home Loan Bank Regulation, Federal
Housing Finance Agency, 1625 Eye
Street NW., Washington DC 20006, with
a copy to the Bank.

(b) Record for appeal. Upon receiving
a copy of an appeal, the Bank whose
action has been appealed shall provide
to the FHF A a complete copy of the ap-
plicant’s certification file maintained
by the Bank under §1264.5(c)(3). Until
the FHFA resolves the appeal, the
Bank shall promptly provide to the
FHFA any relevant new materials it
receives. The FHFA may request addi-
tional information or further sup-
porting arguments from the applicant,
the Bank, or any other party that the
FHFA deems appropriate.

(c) Deciding appeals. Within 90 cal-
endar days of the date an applicant
files an appeal with the FHFA, the
FHFA shall consider the record for ap-
peal described in paragraph (b) of this
section and resolve the appeal based on
the requirements of the Act and this
part.

[656 FR 44426, July 18, 2000, as amended at 70
FR 9510, Feb. 28, 2005; 75 FR 8240, Feb. 24,
2010]

PART 1265—CORE MISSION
ACTIVITIES

Sec.

1265.1 Definitions.

1265.2 Mission of the Banks.
1265.3 Core mission activities.

AUTHORITY: 12 U.S.C. 1430, 1430b, 1431, 4511,
4513 and 4526.

SOURCE: 656 FR 25278, May 1, 2000, unless
otherwise noted. Redesignated at 75 FR 8240,
Feb. 24, 2010.

§1265.1 Definitions.

As used in this part:

Acquired member assets or AMA means
those assets that may be acquired by a
Bank under part 955 of this title.

Advance means a loan from a Bank
that is:

(1) Provided pursuant to a written
agreement;
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(2) Supported by a note or other writ-
ten evidence of the borrower’s obliga-
tions; and

(3) Fully secured by collateral in ac-
cordance with the Federal Home Loan
Bank Act (12 U.S.C. 1421 through 1449)
and applicable regulations.

Bank written in title case means a
Federal Home Loan Bank established
under section 12 of the Federal Home
Loan Bank Act (12 U.S.C. 1432).

SBIC means a small business invest-
ment company formed pursuant to sec-
tion 301 of the Small Business Invest-
ment Act (15 U.S.C. 681).

Targeted income level means:

(1) For rural areas, incomes at or
below 115 percent of the median income
for the area, as adjusted for family size
in accordance with the methodology of
the applicable area median income
standard or, at the option of the Bank,
for a family of four; and

(2) For urban areas, incomes at or
below 100 percent of the median income
for the area, as adjusted for family size
in accordance with the methodology of
the applicable area median income
standard or, at the option of the Bank,
for a family of four.

[75 FR 8240, Feb. 24, 2010]

§1265.2 Mission of the Banks.

The mission of the Banks is to pro-
vide to their members’ and housing as-
sociates financial products and serv-
ices, including but not limited to ad-
vances, that assist and enhance such
members’ and housing associates fi-
nancing:

(a) Financing of housing, including
single-family and multi-family housing
serving consumers at all income levels;
and

(b) Community lending.

[66 FR 25278, May 1, 2000, as amended at 67
FR 12850, Mar. 20, 2002; 67 FR 39791, June 10,
2002]

§1265.3 Core mission activities.

The following Bank activities qualify
as core mission activities:

(a) Advances;

(b) Acquired member assets (AMA),
except that United States government-
insured or guaranteed whole single-
family residential mortgage loans ac-
quired under a commitment entered
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into after April 12, 2000 shall qualify
only in a cumulative dollar amount up
to 33 percent of: The cumulative total
dollar amount of AMA acquired by a
Bank after April 12, 2000, less the cu-
mulative dollar amount of United
States government-insured or guaran-
teed whole single-family residential
mortgage loans acquired after April 12,
2000 under commitments entered into
on or before April 12, 2000 (which cal-
culation, at the discretion of two or
more Banks, may be made based on ag-

gregate transactions among those
Banks);

(c) Standby letters of credit;

(d) Intermediary derivative con-

tracts;

(e) Debt or equity investments:

(1) That primarily benefit households
having a targeted income level, a sig-
nificant proportion of which must ben-
efit households with incomes at or
below 80 percent of area median in-
come, or areas targeted for redevelop-
ment by local, state, tribal or Federal
government (including Federal Em-
powerment Zones and Enterprise and
Champion Communities), by providing
or supporting one or more of the fol-
lowing activities:

(i) Housing;

(ii) Economic development;

(iii) Community services;

(iv) Permanent jobs; or

(v) Area revitalization or stabiliza-
tion;

(2) In the case of mortgage- or asset-
backed securities, the acquisition of
which would expand liquidity for loans
that are not otherwise adequately pro-
vided by the private sector and do not
have a readily available or well estab-
lished secondary market; and

(3) That involve one or more mem-
bers or housing associates in a manner,
financial or otherwise, and to a degree
to be determined by the Bank;

(f) Investments in SBICs, where one
or more members or housing associates
of the Bank also make a material in-
vestment in the same activity;

(g) SBIC debentures, the short term
tranche of SBIC securities, ore other
debentures that are guaranteed by the
Small Business Administration under
title IIT of the Small Business Invest-
ment Act of 1958, as amended (15 U.S.C.
681 et seq.);
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(h) Section 108 Interim Notes and
Participation Certificates guaranteed
by the Department of Housing and
Urban Development under section 108
of the Housing and Community Devel-
opment Act of 1974, as amended (42
U.S.C. 5308); and

(i) Investments and obligations
issued or guaranteed under the Native
American Housing Assistance and Self-
Determination Act of 1996 (26 U.S.C.
4101 et seq.).

[656 FR 43981, July 17, 2000]
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Subpart A—Advances to
Members

§1266.1 Definitions.

As used in this part:

Advance means a loan from a Bank
that is:

(1) Provided pursuant to a written
agreement;

(2) Supported by a note or other writ-
ten evidence of the borrower’s obliga-
tion; and

(3) Fully secured by collateral in ac-
cordance with the Bank Act and this
part.

Affiliate means any business entity
that controls, is controlled by, or is
under common control with, a member.

Bank, written in title case, means a
Federal Home Loan Bank established
under section 12 of the Bank Act, as
amended (12 U.S.C. 1432).

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 through 1449).

Capital deficient member means a
member that fails to meet its min-
imum regulatory capital requirements
as defined or otherwise required by the
member’s appropriate federal banking
agency, insurer or, in the case of mem-
bers that are not federally insured de-
pository institutions, state regulator.

Cash equivalents means investments
that—

(1) Are readily convertible
known amounts of cash;

(2) Have a remaining maturity of 90
days or less at the acquisition date;
and

(3) Are held for liquidity purposes.

CFI member means a member that is a
Community Financial Institution, as
defined in §1263.1 of this chapter, ex-
cept that, for purposes of this part, the
member’s average of total assets over
three years shall be calculated by the
Bank:

(1) Based on the average of total as-
sets drawn from the institution’s regu-
latory financial reports (as defined in
§1263.1 of this chapter) filed with its
appropriate regulator (as defined in
§1263.1 of this chapter) for the three
most recent calendar year-ends; and

(2) Annually, and shall be effective
April 1 of each year.

Community development has the same
meaning as under the definition set

into
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forth in the Community Reinvestment
rule for the Federal Reserve System (12
CFR part 228), Federal Deposit Insur-
ance Corporation (12 CFR part 345), the
Office of Thrift Supervision (12 CFR
part 563e) or the Office of the Comp-
troller of the Currency (12 CFR part
25), whichever is the CFI member’s pri-
mary Federal regulator.

Community development loan means a
loan, or a participation interest in such
loan, that has as its primary purpose
community development, but such
loans shall not include:

(1) Any loan or instrument that
qualifies as eligible security for an ad-
vance under §1266.7(a) of this part;

(2) Any loan that qualifies as a small
agri-business loan, small business loan
or small farm loan, under definitions
set forth in this section; or

(3) Consumer loans or credit extended
to one or more individuals for house-
hold, family or other personal expendi-
tures.

Credit union means a credit union as
defined in section 101 of the Federal
Credit Union Act (12 U.S.C. 1752).

Depository institution means a bank,
savings association, or credit union.

Dwelling unit means a single room or
a unified combination of rooms de-
signed for residential use by one house-
hold.

FHFA means the Federal Housing Fi-
nance Agency.

Improved residential real property
means residential real property exclud-
ing real property to be improved, or in
the process of being improved, by the
construction of dwelling units.

Insurer means the FDIC for insured
depository institutions, as defined sec-
tion 3(c)(2) of the Federal Deposit In-
surance Act (12 U.S.C. 1813(c)(2)), and
the NCUA for federally-insured credit
unions.

Long-term advance means an advance
with an original term to maturity
greater than five years.

Manufactured housing means a manu-
factured home as defined in section
603(6) of the Manufactured Home Con-
struction and Safety Standards Act of
1974, as amended (42 U.S.C. 5402(6)).

Mortgage-backed security means:

(1) An equity security representing
an ownership interest in:
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(i) Fully disbursed, whole first mort-
gage loans on improved residential real
property; or

(ii) Mortgage pass-through or partici-
pation securities which are themselves
backed entirely by fully disbursed,
whole first mortgage loans on im-
proved residential real property; or

(2) An obligation, bond, or other debt
security backed entirely by the assets
described in paragraph (1)(i) or (ii) of
this definition.

Multifamily property means:

(1)(i) Real property that is solely res-
idential and which includes five or
more dwelling units; or

(ii) Real property which includes five
or more dwelling units with commer-
cial units combined, provided the prop-
erty is primarily residential.

(2) Multifamily property as defined in
this section includes nursing homes,
dormitories and homes for the elderly.

Nonresidential real property means
real property not used for residential
purposes, including business or indus-
trial property, hotels, motels, church-
es, hospitals, educational and chari-
table institutions, clubs, lodges, asso-
ciation buildings, golf courses, rec-
reational facilities, farm property not
containing a dwelling unit, or similar
types of property, except as otherwise
determined by the FHFA in its discre-
tion.

One-to-four family property means any
of the following:

(1) Real property containing:

(i) One-to-four dwelling units; or

(ii) More than four dwelling units if
each unit is separated from the other
units by dividing walls that extend
from ground to roof, including row
houses, townhouses or similar types of
property;

(2) Manufactured housing if:

(i) Applicable state law defines the
purchase or holding of manufactured
housing as the purchase or holding of
real property; and

(ii) The loan to purchase the manu-
factured housing is secured by that
manufactured housing;

(3) Individual condominium dwelling
units or interests in individual cooper-
ative housing dwelling units that are
part of a condominium or cooperative
building without regard to the number
of total dwelling units therein; or

§1266.1

(4) Real property containing one-to-
four dwelling units with commercial
units combined, provided the property
is primarily residential.

Residential housing finance
means any of the following:

(1) Loans secured by residential real
property;

(2) Mortgage-backed securities;

(3) Participations in loans secured by
residential real property;

(4) Loans or investments providing fi-
nancing for economic development
projects for targeted beneficiaries;

(5) Loans secured by manufactured
housing, regardless of whether such
housing qualifies as residential real
property;

(6) Any loans or investments which
FHFA, in its discretion, otherwise de-
termines to be residential housing fi-
nance assets; and

(7) For CFI members, and to the ex-
tent not already included in categories
(1) through (6), small business loans,
small farm loans, small agri-business
loans, or community development
loans.

Residential real property means:

(1) Any of the following:

(i) One-to-four family property;

(ii) Multifamily property;

(iii) Real property to be improved by
the construction of dwelling units;

(iv) Real property in the process of
being improved by the construction of
dwelling units;

(2) The term residential real property
does not include nonresidential real
property as defined in this section.

Savings association means a savings
association as defined in section 3(b) of
the Federal Deposit Insurance Act, as
amended (12 U.S.C. 1813(b)).

Small agri-business loans means loans
to finance agricultural production and
other loans to farmers that are within
the legal lending limit of the reporting
CFI member, and that are reported on
either: Schedule RC-C, Part I, item 3 of
the Report of Condition and Income
filed by insured commercial banks and
FDIC-supervised savings banks; or
Schedule SC300, SC303 or SC306 of the
Thrift Financial Report filed by sav-
ings associations (or equivalent suc-
cessor schedules).

assets

219



§1266.2

Small business loans means commer-
cial and industrial loans that are with-
in the legal lending limit of the report-
ing CFI member and that are reported
on either: Schedule RC-C, Part I, item
1l.e or Schedule RC-C, Part I, item 4 of
the Report of Condition and Income
filed by insured commercial banks and
FDIC-supervised savings banks; or
Schedule SC300, SC303 or SC306 of the
Thrift Financial Report filed by sav-
ings associations (or equivalent suc-
cessor schedules).

Small farm loans means loans secured
primarily by farmland that are within
the legal lending limit of the reporting
CFI member, and that are reported on
either: Schedule RC-C, Part I, item 1.a.
or 1.b. of the Report of Condition and
Income filed by insured commercial
banks and FDIC-supervised savings
banks; or Schedule SC260 of the Thrift
Financial Report filed by savings asso-
ciations (or equivalent successor sched-
ules).

State housing finance agency or SHFA
has the meaning set forth in §1264.1 of
this chapter.

State regulator means a state insur-
ance commissioner or state regulatory
entity with primary responsibility for
supervising a member borrower that is
not a federally insured depository in-
stitution.

Tangible capital means:

(1) Capital, calculated according to
GAAP, less ‘‘intangible assets’ except
for purchased mortgage servicing
rights to the extent such assets are in-
cluded in a member’s core or Tier 1
capital, as reported in the member’s
Thrift Financial Report for members
whose primary federal regulator is the
OTS, or as reported in the Report of
Condition and Income for members
whose primary federal regulator is the
FDIC, the OCC, or the FRB.

(2) Capital calculated according to
GAAP, less intangible assets, as de-
fined by a Bank for members that are
not regulated by the OTS, the FDIC,
the OCC, or the FRB; provided that a
Bank shall include a member’s pur-
chased mortgage servicing rights to
the extent such assets are included for
the purpose of meeting regulatory cap-
ital requirements.

12 CFR Ch. XII (1-1-12 Edition)

Targeted beneficiaries has the meaning
set forth in §952.1 of this title.

[68 FR 29469, May 20, 1993, as amended at 58
FR 29477, May 20, 1993; 59 FR 2949, Jan. 20,
1994; 62 FR 8871, Feb. 27, 1997, 62 FR 12079,
Mar. 14, 1997; 63 FR 35128, June 29, 1998; 63 FR
65545, Nov. 27, 1998; 64 FR 16621, Apr. 6, 1999;
65 FR 8262, Feb. 18, 2000; 656 FR 44428, July 18,
2000; 66 FR 50295, Oct. 3, 2001; 67 FR 12850,
Mar. 20, 2002; 75 FR 76622, Dec. 9, 2010]

§1266.2 Authorization and application
for advances; obligation to repay
advances.

(a) Application for advances. A Bank
may accept oral or written applica-
tions for advances from its members.

(b) Obligation to repay advances. (1) A
Bank shall require any member to
which an advance is made to enter into
a primary and unconditional obligation
to repay such advance and all other in-
debtedness to the Bank, together with
interest and any unpaid costs and ex-
penses in connection therewith, accord-
ing to the terms under which such ad-
vance was made or other indebtedness
incurred.

(2) Such obligations shall be evi-
denced by a written advances agree-
ment that shall be reviewed by the
Bank’s legal counsel to ensure such
agreement is in compliance with appli-
cable law.

(c) Secured advances. (1) Each Bank
shall make only fully secured advances
to its members as set forth in the Bank
Act, the provisions of this part and pol-
icy guidelines established by the
FHFA.

(2) The Bank shall execute a written
security agreement with each bor-
rowing member which establishes the
Bank’s security interest in collateral
securing advances.

(3) Such written security agreement
shall, at a minimum, describe the type
of collateral securing the advances and
give the Bank a perfectible security in-
terest in the collateral.

(d) Form of applications and agree-
ments. Applications for advances, ad-
vances agreements and security agree-
ments shall be in substantially such
form as approved by the Bank’s board
of directors, or a committee thereof
specifically authorized by the board of
directors to approve such forms.

(e) Status of secured lending. All se-
cured transactions, regardless of the
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form of the transaction, for money bor-
rowed from a Bank by a member of any
Bank shall be considered an advance
subject to the requirements of this
part.

[68 FR 29469, May 20, 1993, as amended at 64
FR 71278, Dec. 21, 1999; 65 FR 8262, Feb. 18,
2000. Redesignated at 65 FR 44429, July 18,
2000; 67 FR 12851, Mar. 20, 2002; 75 FR 76623,
Dec. 9, 2010]

§1266.3 Purpose of
vances; Proxy test.

long-term ad-

(a) A Bank shall make long-term ad-
vances only for the purpose of enabling
any member to purchase or fund new or
existing residential housing finance as-
sets.

(b)(1) Prior to approving an applica-
tion for a long-term advance, a Bank
shall determine that the principal
amount of all long-term advances cur-
rently held by the member does not ex-
ceed the total book value of residential
housing finance assets held by such
member. The Bank shall determine the
total book value of such residential
housing finance assets, using the most
recent Thrift Financial Report, Report
of Condition and Income, financial
statement or other reliable documenta-
tion made available by the member.

(2) Applications for CICA advances
are exempt from the requirements of
paragraph (b)(1) of this section.

[75 FR 76623, Dec. 9, 2010]

§1266.4 Limitations on access to ad-
vances.

(a) Credit underwriting. A Bank, in its
discretion, may:

(1) Limit or deny a member’s applica-
tion for an advance if, in the Bank’s
judgment, such member:

(i) Is engaging or has engaged in any
unsafe or unsound banking practices;

(ii) Has inadequate capital;

(iii) Is sustaining operating losses;

(iv) Has financial or managerial defi-
ciencies, as determined by the Bank,
that bear upon the member’s credit-
worthiness; or

(v) Has any other deficiencies, as de-
termined by the Bank; or

(2) Make advances and renewals only
if the Bank determines that it may
safely make such advance or renewal
to the member, including advances and

§1266.4

renewals made pursuant to this sec-
tion.

(b) New advances to members without
positive tangible capital. (1) A Bank shall
not make a new advance to a member
without positive tangible capital un-
less the member’s appropriate federal
banking agency or insurer requests in
writing that the Bank make such ad-
vance. The Bank shall promptly pro-
vide the FHFA with a copy of any such
request.

(2) A Bank shall use the most re-
cently available Thrift Financial Re-
port, Report of Condition, and Income
or other regulatory report of financial
condition to determine whether a
member has positive tangible capital.

(c) Renewals of advances to members
without positive tangible capital—(1) Re-
newal for 30-day terms. A Bank may
renew outstanding advances, for suc-
cessive terms of up to 30 days each, to
a member without positive tangible
capital; provided, however, that a Bank
shall honor any written request of the
appropriate federal banking agency or
insurer that the Bank not renew such
advances.

(2) Renewal for longer than 30-day
terms. A Bank may renew outstanding
advances to a member without positive
tangible capital for a term greater
than 30 days at the written request of
the appropriate federal banking agency
or insurer.

(d) Advances to capital deficient but
solvent members. (1) Except as provided
in paragraph (d)(2)(i) of this section, a
Bank may make a new advance or
renew an outstanding advance to a cap-
ital deficient member that has positive
tangible capital.

(2)(1) A Bank shall not lend to a cap-
ital deficient member that has positive
tangible capital if it receives written
notice from the appropriate federal
banking agency or insurer that the
member’s use of Bank advances has
been prohibited. The Bank shall
promptly provide the FHFA with a
copy of any such notice.

(ii) A Bank may resume lending to
such a capital deficient member if the
Bank receives a written statement
from the appropriate federal banking
agency or insurer which re-establishes
the member’s ability to use advances.
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(e) Reporting. (1) Each Bank shall pro-
vide the FHFA with a report of the ad-
vances and commitments outstanding
to each of its members in accordance
with the instructions provided in the
Data Reporting Manual issued by the
FHFA, as amended from time to time.

(2) Each Bank shall, upon written re-
quest from a member’s appropriate fed-
eral banking agency or insurer, provide
to such entity information on advances
and commitments outstanding to the
member.

(f) Members without federal regulators.
In the case of members that are not
federally insured depository institu-
tions, the references in paragraphs (b),
(c), (d) and (e) of this section to ‘‘ap-
propriate federal banking agency or in-
surer’’ shall mean the member’s state
regulator acting in a capacity similar
to an appropriate federal banking agen-
cy or insurer.

(g) Advance commitments. (1) In the
event that a member’s access to ad-
vances from a Bank is restricted pursu-
ant to this section, the Bank shall not
fund outstanding commitments for ad-
vances not exercised prior to the impo-
sition of the restriction. This require-
ment shall apply to all advance com-
mitments made by a Bank after August
25, 1993.

(2) Each Bank shall include the stipu-
lation contained in paragraph (g)(1) of
this section as a clause in either:

(i) The written advances agreement
required by §1266.2(b)(2) of this part; or

(ii) The written advances application
required by §1266.2(a) of this part.

[68 FR 29469, May 20, 1993, as amended at 59
FR 2949, Jan. 20, 1994; 64 FR 71278, Dec. 21,
1999; 656 FR 8263, Feb. 18, 2000. Redesignated
at 656 FR 44429, July 18, 2000, as amended at 67
FR 12851, Mar. 20, 2002; 71 FR 35500, June 21,
2006]

§1266.5 Terms and conditions for ad-
vances.

(a) Advance maturities. Each Bank
shall offer advances with maturities of
up to ten years, and may offer ad-
vances with longer maturities con-
sistent with the safe and sound oper-
ation of the Bank.

(b) Advance pricing—(1) General. A
Bank shall not price its advances to
members below:

12 CFR Ch. XII (1-1-12 Edition)

(i) The marginal cost to the Bank of
raising matching term and maturity
funds in the marketplace, including
embedded options; and

(ii) The administrative and operating
costs associated with making such ad-
vances to members.

(2) Differential pricing. (i) Each Bank
may, in pricing its advances, distin-
guish among members based upon its
assessment of:

(A) The credit and other risks to the
Bank of lending to any particular
member; or

(B) Other reasonable criteria that
may be applied equally to all members.

(ii) Each Bank shall include in its
member products policy required by
§917.4 of this title, standards and cri-
teria for such differential pricing and
shall apply such standards and criteria
consistently and without discrimina-
tion to all members applying for ad-
vances.

(3) Exceptions. The advance pricing
policies contained in paragraph (b)(1)
of this section shall not apply in the
case of:

(i) A Bank’s CICA programs; and

(ii) Any other advances programs
that are volume limited and specifi-
cally approved by the Bank’s board of
directors.

(c) Authorication for pricing advances.
(1) A Bank’s board of directors, a com-
mittee thereof, or the Bank’s presi-
dent, if so authorized by the Bank’s
board of directors, shall set the rates of
interest on advances consistent with
paragraph (b) of this section.

(2) A Bank president authorized to
set interest rates on advances pursuant
to this paragraph (¢c) may delegate any
part of such authority to any officer or
employee of the Bank.

(d) Putable or convertible advances—(1)
Disclosure. A Bank that offers a putable
or convertible advance to a member
shall disclose in writing to such mem-
ber the type and nature of the risks as-
sociated with putable or convertible
advance funding. The disclosure should
include detail sufficient to describe
such risks.

(2) Replacement funding for putable ad-
vances. If a Bank terminates a putable
advance prior to the stated maturity
date of such advance, the Bank shall
offer to provide replacement funding to
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the member, provided the member is
able to satisfy the normal credit and
collateral requirements of the Bank for
the replacement funding requested.

(3) Definition. For purposes of this
paragraph (d), the term putable advance
means an advance that a Bank may, at
its discretion, terminate and require
the member to repay prior to the stat-
ed maturity date of the advance.

[68 FR 29469, May 20, 1993, as amended at 61
FR 52687, Oct. 8, 1996; 65 FR 8263, Feb. 18, 2000.
Redesignated and amended at 656 FR 44429,
July 18, 2000]

§1266.6 Fees.

(a) Fees in member products policy. All
fees charged by each Bank and any
schedules or formulas pertaining to
such fees shall be included in the
Bank’s member products policy re-
quired by §917.4 of this title. Any such
fee schedules or formulas shall be ap-
plied consistently and without dis-
crimination to all members.

(b) Prepayment fees. (1) Except where
an advance product contains a prepay-
ment option, each Bank shall establish
and charge a prepayment fee pursuant
to a specified formula which makes the
Bank financially indifferent to the bor-
rower’s decision to repay the advance
prior to its maturity date.

(2) Prepayment fees are not required
for:

(i) Advances with original terms to
maturity or repricing periods of six
months or less;

(ii) Advances funded by callable debt;
or

(iii) Advances which are otherwise
appropriately hedged so that the Bank
is financially indifferent to their pre-
payment.

(3) The board of directors of each
Bank, a designated committee thereof,
or officers specifically authorized by
the board of directors, may waive a
prepayment fee only if such prepay-
ment will not result in an economic
loss to the Bank. Any such waiver
must subsequently be ratified by the
board of directors.

(4) A Bank, in determining whether
or not to waive a prepayment fee, shall
apply consistent standards to all of its
members.

§1266.7

(c) Commitment fees. Each Bank may
charge a fee for its commitment to
fund an advance.

(d) Other fees. BEach Bank is author-
ized to charge other fees as it deems
necessary and appropriate.

[68 FR 29469, May 20, 1993; 656 FR 8263, Feb. 18,
2000. Redesignated and amended at 65 FR
44429, July 18, 2000]

§1266.7 Collateral.

(a) Eligible security for advances to all
members. At the time of origination or
renewal of an advance, each Bank shall
obtain from the borrowing member or,
in accordance with paragraph (g) of
this section, an affiliate of the bor-
rowing member, and thereafter main-
tain, a security interest in collateral
that meets the requirements of one or
more of the following categories:

(1) Mortgage loans and privately issued
securities. (i) Fully disbursed, whole
first mortgage loans on improved resi-
dential real property not more than 90
days delinquent; or

(ii) Privately issued mortgage-backed
securities, excluding the following:

(A) Securities that represent a share
of only the interest payments or only
the principal payments from the under-
lying mortgage loans;

(B) Securities that represent a subor-
dinate interest in the cash flows from
the underlying mortgage loans;

(C) Securities that represent an in-
terest in any residual payments from
the underlying pool of mortgage loans;
or

(D) Such other high-risk securities as
the FHFA in its discretion may deter-
mine.

(2) Agency  securities. Securities
issued, insured or guaranteed by the
United States Government, or any
agency thereof, including without limi-
tation:

(i) Mortgage-backed securities issued
or guaranteed by Freddie Mac, Fannie
Mae, Ginnie Mae, or any other agency
of the United States Government;

(ii) Mortgages or other loans, regard-
less of delinquency status, to the ex-
tent that the mortgage or loan is in-
sured or guaranteed by the United
States or any agency thereof, or other-
wise is backed by the full faith and
credit of the United States, and such
insurance, guarantee or other backing
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is for the direct benefit of the holder of
the mortgage or loan; and

(iii) Securities backed by, or rep-
resenting an equity interest in, mort-
gages or other loans referred to in
paragraph (a)(2)(ii) of this section.

(3) Cash or deposits. Cash or deposits
in a Bank.

(4) Other real estate-related collateral.
(i) Other real estate-related collateral
provided that:

(A) Such collateral has a readily as-
certainable value, can be reliably dis-
counted to account for liquidation and
other risks, and can be liquidated in
due course; and

(B) The Bank can perfect a security
interest in such collateral.

(ii) Eligible other real estate-related
collateral may include, but is not lim-
ited to:

(A) Privately issued mortgage-
backed securities not otherwise eligi-
ble under paragraph (a)(1)(ii) of this
section;

(B) Second mortgage loans, including
home equity loans;

(C) Commercial real estate loans; and

(D) Mortgage loan participations.

(b) Securities representing equity inter-
ests in eligible advances collateral. Any
security the ownership of which rep-
resents an undivided equity interest in
underlying assets, all of which qualify
either as:

(i) Eligible collateral under para-
graphs (a)(1), (2), (3) or (4) of this sec-
tion; or

(ii) Cash equivalents.

(b) Additional collateral eligible as secu-
rity for advances to CFI members or their
affiliates—(1) General. Subject to the re-
quirements set forth in part 1272 of this
chapter, a Bank is authorized to accept
from CFI members or their affiliates as
security for advances small business
loans, small farm loans, small agri-
business loans, or community develop-
ment loans, in each case fully secured
by collateral other than real estate, or
securities representing a whole interest
in such secured loans, provided that:

(i) Such collateral has a readily as-
certainable value, can be reliably dis-
counted to account for liquidation and
other risks, and can be liquidated in
due course; and

(ii) The Bank can perfect a security
interest in such collateral.

12 CFR Ch. XII (1-1-12 Edition)

(2) Change in CFI status. If a Bank de-
termines, as of April 1 of each year,
that a member that has previously
qualified as a CFI no longer qualifies as
a CFI, and the member has total ad-
vances outstanding that exceed the
amount that can be fully secured by
collateral under paragraph (a) of this
section, the Bank may:

(i) Permit the advances of such mem-
ber to run to their stated maturities;
and

(ii) Renew such member’s advances
to mature no later than March 31 of
the following year; provided that the
total of the member’s advances under
paragraphs (b)(2)(i) and (ii) of this sec-
tion shall be fully secured by collateral
set forth in paragraphs (a) and (b) of
this section.

(c) Bank restrictions on eligible ad-
vances collateral. A Bank at its discre-
tion may further restrict the types of
eligible collateral acceptable to the
Bank as security for an advance, based
upon the creditworthiness or oper-
ations of the borrower, the quality of
the collateral, or other reasonable cri-
teria.

(d) Additional advances collateral. The
provisions of paragraph (a) of this sec-
tion shall not affect the ability of any
Bank to take such steps as it deems
necessary to protect its secured posi-
tion on outstanding advances, includ-
ing requiring additional collateral,
whether or not such additional collat-
eral conforms to the requirements for
eligible collateral in paragraphs (a) or
(b) of this section or section 10 of the
Bank Act (12 U.S.C. 1430).

(e) Bank stock as collateral. (1) Pursu-
ant to section 10(c) of the Bank Act (12
U.S.C. 1430(c)), a Bank shall have a lien
upon, and shall hold, the stock of a
member in the Bank as further collat-
eral security for all indebtedness of the
member to the Bank.

(2) The written security agreement
used by the Bank shall provide that the
borrowing member’s Bank stock is as-
signed as additional security by the
member to the Bank.

(3) The security interest of the Bank
in such member’s Bank stock shall be
entitled to the priority provided for in
section 10(e) of the Bank Act (12 U.S.C.
1430(e)).
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(f) Advances collateral security requir-
ing formal approval. No home mortgage
loan otherwise eligible to be accepted
as collateral for an advance by a Bank
under this section shall be accepted as
collateral for an advance if any direc-
tor, officer, employee, attorney or
agent of the Bank or of the borrowing
member is personally liable thereon,
unless the board of directors of the
Bank has specifically approved such
acceptance by formal resolution, and
the FHFA has endorsed such resolu-
tion.

(g) Pledge of advances collateral by af-
filiates. Assets held by an affiliate of a
member that are eligible as collateral
under paragraphs (a) or (b) of this sec-
tion may be used to secure advances to
that member only if:

(1) The collateral is pledged to secure
either:

(i) The member’s obligation to repay
advances; or

(ii) A surety or other agreement
under which the affiliate has assumed,
along with the member, a primary obli-
gation to repay advances made to the
member; and

(2) The Bank obtains and maintains a
legally enforceable security interest
pursuant to which the Bank’s legal
rights and privileges with respect to
the collateral are functionally equiva-
lent in all material respects to those
that the Bank would possess if the
member were to pledge the same col-
lateral directly, and such functional
equivalence is supported by adequate
documentation.

[68 FR 29469, May 20, 1993, as amended at 64
FR 16621, Apr. 6, 1999; 65 FR 8262, Feb. 18,
2000. Redesignated and amended at 65 FR
44429, July 18, 2000; 67 FR 12851, Mar. 20, 2002;
75 FR 76623, Dec. 9, 2010]

§1266.8 Banks as secured creditors.

(a) Except as provided in paragraph
(b) of this section, notwithstanding any
other provision of law, any security in-
terest granted to a Bank by a member,
or by an affiliate of a member, shall be
entitled to priority over the claims and
rights of any party, including any re-
ceiver, conservator, trustee or similar
party having rights of a lien creditor,
to such collateral.

(b) A Bank’s security interest as de-
scribed in paragraph (a) of this section

§1266.10

shall not be entitled to priority over
the claims and rights of a party that:

(1) Would be entitled to priority
under otherwise applicable law; and

(2) Is an actual bona fide purchaser
for value of such collateral or is an ac-
tual secured party whose security in-
terest in such collateral is perfected in
accordance with applicable state law.

[68 FR 29469, May 20, 1993. Redesignated at 65
FR 8256, Feb. 18, 2000 and further redesig-
nated at 656 FR 44429, July 18, 2000, as amend-
ed at 67 FR 12851, Mar. 20, 2002]

§1266.9 Pledged
verification.

(a) Collateral safekeeping. (1) A Bank
may permit a member that is a deposi-
tory institution to retain documents
evidencing collateral pledged to the
Bank, provided that the Bank and such
member have executed a written secu-
rity agreement pursuant to §1266.2(c) of
this part whereby such collateral is re-
tained solely for the Bank’s benefit and
subject to the Bank’s control and di-
rection.

(2) A Bank shall take any steps nec-
essary to ensure that its security inter-
est in all collateral pledged by non-de-
pository institutions for an advance is
as secure as its security interest in col-
lateral pledged by depository institu-
tions.

(3) A Bank may at any time perfect
its security interest in collateral secur-
ing an advance to a member.

(b) Collateral verification. Each Bank
shall establish written procedures and
standards for verifying the existence of
collateral securing the Bank’s ad-
vances, and shall regularly verify the
existence of the collateral securing its
advances in accordance with such pro-
cedures and standards.

[68 FR 29469, May 20, 1993, as amended at 64
FR 16621, Apr. 6, 1999; 66 FR 8263, Feb. 18,
2000. Redesignated at 656 FR 44430, July 18,
2000; 67 FR 12851, Mar. 20, 2002]

collateral;

§1266.10 Collateral valuation; apprais-
als.

(a) Collateral valuation. Each Bank
shall determine the value of collateral
securing the Bank’s advances in ac-
cordance with the collateral valuation
procedures set forth in the Bank’s
member products policy established
pursuant to §917.4 of this title.

225



§1266.11

(b) Fair application of procedures. Each
Bank shall apply the collateral valu-
ation procedures consistently and fair-
ly to all borrowing members, and the
valuation ascribed to any item of col-
lateral by the Bank shall be conclusive
as between the Bank and the member.

(c) Appraisals. A Bank may require a
member to obtain an appraisal of any
item of collateral, and to perform such
other investigations of collateral as
the Bank deems necessary and proper.

[656 FR 44430, July 18, 2000]

§1266.11 Capital stock requirements;
redemption of excess stock.

(a) Capital stock requirement for ad-
vances. For a Bank that has not con-
verted to the capital structure author-
ized by the Gramm-Leach-Bliley Act,
the aggregate amount of outstanding
advance made by the Bank to a mem-
ber shall not exceed 20 times the
amount paid in by such member for
capital stock in the Bank.

(b) Unilateral Redemption of excess
stock. A Bank that has not converted to
the capital structure authorized by the
Gramm-Leach-Bliley Act:

(1) May, after providing 15 calendar
days advance written notice to a mem-
ber, require the redemption of that
amount of the member’s Bank capital
stock that exceeds the applicable cap-
ital stock requirements in paragraph
(a) of this section, provided that the
member continues to comply with the
minimum stock purchase requirement
set forth in §1263.20(a) of this chapter;
and

(2) May not impose on, or accept
from, a member a fee in lieu of redeem-
ing a member’s excess stock.

[75 FR 76623, Dec. 9, 2010]

§1266.12 Intradistrict transfer of ad-
vances.

(a) Advances held by members. A Bank
may allow one of its members to as-
sume an advance extended by the Bank
to another of its members, provided the
assumption complies with the require-
ments of this part governing the
issuance of new advances. A Bank may
charge an appropriate fee for proc-
essing the transfer.

(b) Advances held by nonmembers. A
Bank may allow one of its members to

12 CFR Ch. XII (1-1-12 Edition)

assume an advance held by a non-
member, provided the advance was
originated by the Bank and provided
the assumption complies with the re-
quirements of this part governing the
issuance of new advances. A Bank may
charge an appropriate fee for proc-
essing the transfer.

[69 FR 2950, Jan. 20, 1994. Redesignated at 65
FR 44430, July 18, 2000]

§1266.13 Special advances to savings
associations.

(a) Eligible institutions. (1) A Bank,
upon receipt of a written request from
the Director of the OTS, may make
short-term advances to a savings asso-
ciation member.

(2) Such request must certify that
the member:

(i) Is solvent but presents a super-
visory concern to the OTS because of
the member’s financial condition; and

(i1) Has reasonable and demonstrable
prospects of returning to a satisfactory
financial condition.

(b) Terms and conditions. Advances
made by a Bank to a member savings
association under this section shall:

(1) Be subject to all applicable collat-
eral requirements of the Bank, this
part and section 10(a) of the Bank Act
(12 U.S.C. 1430(a)); and

(2) Be at the interest rate applicable
to advances of similar type and matu-
rity that are made available to other
members that do not pose such a super-
visory concern.

[68 FR 29469, May 20, 1993. Redesignated at 65
FR 8256, Feb. 18, 2000 and further redesig-
nated at 656 FR 44430, July 18, 2000]

§1266.14 Advances to the Savings As-
sociation Insurance Fund.

(a) Authority. Upon receipt of a writ-
ten request from the FDIC, a Bank
may make advances to the FDIC for
the use of the Savings Association In-
surance Fund. The Bank shall provide
a copy of such request to the FHFA.

(b) Requirements. Advances to the
FDIC for the use of the Savings Asso-
ciation Insurance Fund shall:

(1) Bear a rate of interest not less
than the Bank’s marginal cost of funds,
taking into account the maturities in-
volved and reasonable administrative
costs;
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(2) Have a maturity acceptable to the
Bank;

(3) Be subject to any prepayment,
commitment, or other appropriate fees
of the Bank; and

(4) Be adequately secured by collat-
eral acceptable to the Bank.

[68 FR 29469, May 20, 1993, as amended at 65
FR 8262, Feb. 18, 2000. Redesignated at 65 FR
44430, July 18, 2000]

§1266.15 Liquidation of advances
upon termination of membership.

If an institution’s membership in a
Bank is terminated, the Bank shall de-
termine an orderly schedule for liqui-
dating any indebtedness of such mem-
ber to the Bank; this section shall not
require a Bank to call any such indebt-
edness prior to maturity of the ad-
vance. The Bank shall deem any such
liquidation a prepayment of the mem-
ber’s indebtedness, and the member
shall be subject to any fees applicable
to such prepayment.

[68 FR 29469, May 20, 1993. Redesignated at 65
FR 8256, Feb. 18, 2000 and further redesig-
nated at 656 FR 44430, July 18, 2000]

Subpart B—Advances to Housing
Associates

SOURCE: 62 FR 12079, Mar. 14, 1997, unless
otherwise noted.

§1266.16 Scope.

Except as otherwise provided in
§§1266.14 and 1266.17, the requirements
of subpart A apply to this subpart.

[68 FR 29469, May 20, 1993. Redesignated at 65
FR 44430, July 18, 2000]

§1266.17 Advances to housing associ-
ates.

(a) Authority. Subject to the provi-
sions of the Bank Act and this subpart,
a Bank may make advances only to a
housing associate whose principal place
of business, as determined in accord-
ance with part 1263 of this chapter, is
located in the Bank’s district.

(b) Collateral requirements—(1) Ad-
vances to housing associates. A Bank
may make an advance to any housing
associate upon the security of the fol-
lowing collateral:

(i) Mortgage loans insured by the
Federal Housing Administration of

§1266.17

HUD under title II of the National
Housing Act; or

(ii) Securities representing a whole
interest in the principal and interest
payments due on a pool of mortgage
loans insured by the Federal Housing
Administration of HUD under title IT of
the National Housing Act. A Bank may
only accept as collateral the securities
described in this paragraph (b)(1)(ii) if
the housing associate provides evi-
dence that such securities are backed
solely by mortgages of the type de-
scribed in paragraph (b)(1)(i) of this
section.

(2) Certain advances to SHFAs. (i) In
addition to the collateral described in
paragraph (b)(1) of this section, a Bank
may make an advance to a housing as-
sociate that has satisfied the require-
ments of §1264.3(b) for the purpose of
facilitating residential or commercial
mortgage lending that benefits individ-
uals or families meeting the income re-
quirements in section 142(d) or 143(f) of
the Internal Revenue Code (26 U.S.C.
142(d) or 143(f)) upon the security of the
following collateral:

(A) The collateral described in
§1266.7(a)(1) or (2).
(B) The collateral described in

§1266.7(a)(3). Solely for the purpose of
facilitating acceptance of such collat-
eral, a Bank may establish a cash col-
lateral account for a housing associate
that has satisfied the requirements of
§1264.3(b).

(C) The other real estate-related col-
lateral described in §1266.7(a)(4), pro-
vided that such collateral comprises
mortgage loans on one-to-four family
or multifamily residential property.

(ii) Prior to making an advance pur-
suant to this paragraph (b)(2), a Bank
shall obtain a written certification
from the housing associate that it shall
use the proceeds of the advance for the
purposes described in  paragraph
(b)(2)(Q) of this section.

(c) Terms and conditions—(1) General.
Subject to the provisions of this para-
graph (c), a Bank, in its discretion,
shall determine whether, and on what
terms, it will make advances to a hous-
ing associate.

(2) Advance pricing. (i) A Bank shall
price advances to housing associates in
accordance with the requirements for
pricing advances to members set forth
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in §1266.3(b). Wherever the term
“member’”’ appears in §1266.3(b), the

term shall be construed also to mean
“housing associate.”

(ii) A Bank shall apply the pricing
criteria identified in §1266.5(b)(2) equal-
ly to all of its member and housing as-
sociate borrowers.

(3) Limit on advances. The principal
amount of any advance made to a hous-
ing associate may not exceed 90 per-
cent of the unpaid principal of the
mortgage loans or securities pledged as
security for the advance. This limit
does not apply to an advance made to
a housing associate under paragraph
(b)(2) of this section.

(d) Transaction accounts. Solely for
the purpose of facilitating the making
of advances to a housing associate, a
Bank may establish a transaction ac-
count for each housing associate.

(e) Loss of eligibility—(1) Notification of
status changes. A Bank shall require a
housing associate that applies for an
advance to agree in writing that it will
promptly inform the Bank of any
change in its status as a housing asso-
ciate.

(2) Verification of eligibility. A Bank
may, from time to time, require a
housing associate to provide evidence
that it continues to satisfy all of the
eligibility requirements of the Bank
Act, this subpart and part 1264 of this
chapter.

(3) Loss of eligibility. A Bank shall not
extend a new advance or renew an ex-
isting advance to a housing associate
that no longer meets the eligibility re-
quirements of the Bank Act, this sub-
part and part 1264 of this chapter until
the entity has provided evidence satis-
factory to the Bank that it is in com-
pliance with such requirements.

[68 FR 29469, May 20, 1993, as amended by 65
FR 203, Jan. 4, 2000; 65 FR 8263, Feb. 18, 2000.
Redesignated and amended at 656 FR 44430,

July 18, 2000; 67 FR 12851, Mar. 20, 2002; 70 FR
9510, Feb. 28, 2005]

Subpart C—Advances to Out-of-
District Members and Housing
Associates

§1266.25 Advances to out-of-district
members and housing associates.

(a) Establishment of creditor/debtor re-
lationship. Any Bank may become a

12 CFR Ch. XII (1-1-12 Edition)

creditor to a member or housing asso-
ciate of another Bank through the pur-
chase of an outstanding advance, or a
participation interest therein, from the
other Bank, or through an arrange-
ment with the other Bank that pro-
vides for the establishment of such a
creditor/debtor relationship at the time
an advance is made.

(b) Applicability of advances require-
ments. Any creditor/debtor relationship
established pursuant to paragraph (a)
of this section shall be subject to all of
the provisions of this part that would
apply to an advance made by a Bank to
its own members or housing associates.

[656 FR 43981, July 17, 2000; 66 FR 46049, July
26, 2000, as amended at 67 FR 12852, Mar. 20,
2002]

PART 1267—FEDERAL HOME LOAN
BANK INVESTMENTS

Sec.

1267.1 Definitions.

1267.2 Authorized investments and trans-
actions.

1267.3 Prohibited investments and pruden-
tial rules.

1267.4 Limitations and prudential require-
ments on use of derivative instruments.

1267.5 Risk-based capital requirements for
investments.

AUTHORITY: 12 U.S.C. 1429, 1430, 1430b, 1431,
1436, 4511, 4513, 4526.

SOURCE: 76 FR 29151, May 20, 2011, unless
otherwise noted.

§1267.1 Definitions.

As used in this part:

Asset-backed security means a debt in-
strument backed by loans, but does not
include debt instruments that meet the
definition of a mortgage-backed secu-
rity.

Bank, written in title case, means a
Federal Home Loan Bank established
under section 12 of the Bank Act, as
amended (12 U.S.C. 1432).

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 through 1449).

Consolidated obligation means any
bond, debenture or note on which the
Banks are jointly and severally liable
and which was issued under section 11
of the Bank Act (12 U.S.C. 1431) and in
accordance with any implementing
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regulations, whether or not such in-
strument was originally issued jointly
by the Banks or by the Federal Hous-
ing Finance Board on behalf of the
Banks.

Deposits in banks or trust companies
means:

(1) A deposit in another Bank;

(2) A demand account in a Federal
Reserve Bank;

(3) A deposit in or sale of Federal
funds to:

(i) An insured depository institution,
as defined in section 2(9) of the Bank
Act, that is designated by the Bank’s
board of directors;

(ii) A trust company that is a mem-
ber of the Federal Reserve System or
insured by the Federal Deposit Insur-
ance Corporation and is designated by
the Bank’s board of directors; or

(iii) A U.S. branch or agency of a for-
eign Bank as defined in the Inter-
national Banking Act of 1978, as
amended, (12 U.S.C. 3101 et seq.) that is
subject to supervision of the Board of
Governors of the Federal Reserve Sys-
tem and is designated by the Bank’s
board of directors.

Derivative contract means generally a
financial contract the value of which is
derived from the values of one or more
referenced assets, rates, or indices of
asset values, or credit-related events.
Derivative contracts include interest
rate derivative contracts, foreign ex-
change rate derivative contracts, eq-
uity derivative contracts, precious
metals derivative contracts, com-
modity derivative contracts and credit
derivatives, and any other instruments
that pose similar risks.

GAAP means the United States gen-
erally accepted accounting principles.

Indexed principal swap means an in-
terest rate swap agreement in which
the notional principal balance amor-
tizes based upon the prepayment expe-
rience of a specified group of mortgage-
backed securities or asset-backed secu-
rities or the behavior of an interest
rate index.

Interest-only stripped security means a
class of mortgage-backed or asset-
backed security that is allocated only
the interest payments made on the un-
derlying mortgages or loans and re-
ceives no principal payments.

Investment grade means:

§1267.2

(1) A credit quality rating in one of
the four highest credit rating cat-
egories by an NRSRO and not below
the fourth highest credit rating cat-
egory by any NRSRO; or

(2) If there is no credit quality rating
by an NRSRO, a determination by a
Bank that the issuer, asset or instru-
ment is the credit equivalent of invest-
ment grade using credit rating stand-
ards available from an NRSRO or simi-
lar standards.

Mortgage-backed security means a se-
curity or instrument, including
collateralized mortgage obligations
(CMOs), and Real Estate Mortgage In-
vestment Trusts (REMICS), that rep-
resents an interest in, or is secured by,
one or more pools of mortgage loans.

NRSRO means a credit rating organi-
zation registered with the Securities
and Exchange Commission as a nation-
ally recognized statistical rating orga-
nization.

Principal-only stripped security means
a class of mortgage-backed or asset-
backed security that is allocated only
the principal payments made on the
underlying mortgages or loans and re-
ceives no interest payments.

Total capital shall have the meaning
set forth in §1229.1 of this chapter.

§1267.2 Authorized
transactions.

investments and

(a) In addition to assets enumerated
in parts 1266 and 955 of this title and
subject to the applicable limitations
set forth in this part, and in part 1272
of this chapter, each Bank may invest
in:

(1) Obligations of the United States;

(2) Deposits in banks or trust compa-
nies;

(3) Obligations, participations or
other instruments of, or issued by, the
Federal National Mortgage Association
or the Government National Mortgage
Association;

(4) Mortgages, obligations, or other
securities that are, or ever have been,
sold by the Federal Home Loan Mort-
gage Corporation pursuant to section
305 or 306 of the Federal Home Loan
Mortgage Corporation Act (12 U.S.C.
1454 or 1455);

(5) Stock, obligations, or other secu-
rities of any small business investment
company formed pursuant to 15 U.S.C.
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681, to the extent such investment is
made for purposes of aiding members of
the Bank; and

(6) Instruments that the Bank has de-
termined are permissible investments
for fiduciary or trust funds under the
laws of the state in which the Bank is
located.

(b) Subject to any applicable limita-
tions set forth in this part and in part
1272 of this chapter, a Bank also may
enter into the following types of trans-
actions:

(1) Derivative contracts;

(2) Standby letters of credit, pursu-
ant to the requirements of part 1269 of
this title;

(3) Forward asset purchases
sales;

(4) Commitments to make advances;
and

(6) Commitments to make or pur-
chase other loans.

and

§1267.3 Prohibited investments and
prudential rules.
(a) Prohibited investments. A Bank

may not invest in:

(1) Instruments that provide an own-
ership interest in an entity, except for
investments described in §1265.3(e) and
(f) of this chapter;

(2) Instruments issued by non-United
States entities, except United States
branches and agency offices of foreign
commercial banks;

(3) Debt instruments that are not
rated as investment grade, except:

(i) Investments described in §1265.3(e)
of this chapter; and

(ii) Debt instruments that were
downgraded to a below investment
grade rating after acquisition by the
Bank;

(4) Whole mortgages or other whole
loans, or interests in mortgages or
loans, except:

(i) Acquired member assets;

(ii) Investments described in
§1265.3(e) of this title;

(iii) Marketable direct obligations of
state, local, or Tribal government
units or agencies, having at least the
second highest credit rating from an
NRSRO, where the purchase of such ob-
ligations by the Bank provides to the
issuer the customized terms, necessary
liquidity, or favorable pricing required

12 CFR Ch. XII (1-1-12 Edition)

to generate needed funding for housing
or community lending;

(iv) Mortgage-backed securities, or
asset-backed securities collateralized
by manufactured housing loans or
home equity loans, that meet the defi-
nition of the term ‘‘securities’ under
15 U.S.C. T7b(a)(1) and are not other-
wise prohibited under paragraphs (a)(b)
through (a)(7) of this section, and

(v) Loans held or acquired pursuant
to section 12(b) of the Bank Act (12
U.S.C. 1432(b)).

(5) Residual interest and interest ac-
crual classes of securities;

(6) Interest-only and principal-only
stripped securities; and

(7) Fixed rate mortgage-backed secu-
rities or eligible asset-backed securi-
ties or floating rate mortgage-backed
securities or eligible asset-backed secu-
rities that on the trade date are at
rates equal to their contractual cap,
with average lives that vary more than
six years under an assumed instanta-
neous interest rate change of 300 basis
points, unless the instrument qualifies
as an acquired member asset under
part 955 of this title.

(b) Foreign currency or commodity posi-
tions prohibited. A Bank may not take a
position in any commodity or foreign
currency. The Banks may issue con-
solidated obligations denominated in a
currency other than U.S. Dollars or
linked to equity or commodity prices,
provided that the Banks meet the re-
quirements of §1270.9(d) of this chapter,
and all other applicable requirements
related to issuing consolidated obliga-
tions.

(c) Limits on certain investments. (1) A
purchase, otherwise authorized under
this part, of mortgage-backed securi-
ties or asset-backed securities, may
not cause the aggregate value of all
such securities held by the Bank to ex-
ceed 300 percent of the Bank’s total
capital. For purposes of this limita-
tion, such aggregate value will be
measured as of the transaction trade
date for such purchase, and total cap-
ital will be the most recent amount re-
ported by a Bank to FHFA. A Bank
will not be required to divest securities
solely to bring the level of its holdings
into compliance with the limits of this
paragraph, provided that the original
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purchase of the securities complied
with the limits in this paragraph.

(2) A Bank’s purchase of any mort-
gage-backed or asset-backed security
may not cause the value of its total
holdings of mortgage-backed and asset-
backed securities, measured as of the
transaction trade date for such pur-
chase, to increase in any calendar
quarter by more than 50 percent of its
total capital as of the beginning of
such quarter.

(3) For purposes of applying the lim-
its under this paragraph (c), the value
of relevant mortgage-backed or asset-
backed securities shall be calculated
based on amortized historical costs for
securities classified as held-to-matu-
rity or available-for-sale and on fair
value for trading securities.

§1267.4 Limitations and prudential re-
quirements on use of derivative in-
struments.

(a) Non-speculative use. Derivative in-
struments that do not qualify as hedg-
ing instruments pursuant to GAAP
may be used only if a non-speculative
use is documented by the Bank.

(b) Additional Prohibitions. (1) A Bank
may not enter into interest rate swaps
that amortize according to behavior of
instruments described in §1267.3(a)(5)
or (6) of this part.

(2) A Bank may not enter into in-
dexed principal swaps that have aver-
age lives that vary by more than six
years under an assumed instantaneous
change in interest rates of 300 basis
points, unless they are entered into in
conjunction with the issuance of con-
solidated obligations or the purchase of
permissible investments or entry into a
permissible transaction in which all in-
terest rate risk is passed through to
the investor or counterparty.

(c) Documentation requirements. (1) De-
rivative transactions with a single
counterparty shall be governed by a
single master agreement when prac-
ticable.

(2) A Bank’s agreement with the
counterparty for over-the-counter de-
rivative contracts shall include:

(i) A requirement that market value
determinations and subsequent adjust-
ments of collateral be made at least on
a monthly basis;
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(ii) A statement that failure of a
counterparty to meet a collateral call
will result in an early termination
event;

(iii) A description of early termi-
nation pricing and methodology, with
the methodology reflecting a reason-
able estimate of the market value of
the over-the-counter derivative con-
tract at termination (standard Inter-
national Swaps and Derivatives Asso-
ciation, Inc. language relative to early
termination pricing and methodology
may be used to satisfy this require-
ment); and

(iv) A requirement that the Bank’s
consent be obtained prior to the trans-
fer of an agreement or contract by a
counterparty.

§1267.5 Risk-based capital
ments for investments.

Any Bank which is not subject to the
capital requirements set forth in part
932 of this title shall hold retained
earnings plus general allowance for
losses as support for the credit risk of
all investments that are not rated by
an NRSRO, or are rated or have a puta-
tive rating below the second highest
credit rating, in an amount equal to or
greater than the outstanding balance
of the investments multiplied by:

(a) A factor associated with the cred-
it rating of the investments as deter-
mined by FHFA on a case-by-case basis
for rated assets to be sufficient to raise
the credit quality of the asset to the
second highest credit rating category;
and

(b) 0.08 for assets having neither a pu-
tative nor actual rating.

PART 1269—STANDBY LETTERS OF
CREDIT

require-

Sec.

1269.1 Definitions.

1269.2 Standby letters of credit on behalf of
members.

1269.3 Standby letters of credit on behalf of
housing associates.

1269.4 Obligation to Bank under all standby
letters of credit.

1269.5 Additional provisions applying to all
standby letters of credit.

AUTHORITY: 12 U.S.C. 1429, 1430, 1430b, 1431,
4511, 4513 and 4526.

SOURCE: 63 FR 65699, Nov. 30, 1998, unless
otherwise noted. Redesignated at 656 FR 8256,
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Feb. 18, 2000, and further redesignated at 67
FR 12853, Mar. 20, 2002 and 75 FR 8240, Feb. 24,
2010.

§1269.1 Definitions.

As used in this part:

Act means the Federal Home Loan
Bank Act as amended (12 U.S.C. 1421
through 1449).

Applicant means a person or entity at
whose request or for whose account a
standby letter of credit is issued.

Bank written in title case means a
Federal Home Loan Bank established
under section 12 of the Act (12 U.S.C.
1432).

Beneficiary means a person or entity
who, under the terms of a standby let-
ter of credit, is entitled to have its
complying presentation honored.

Community lending means providing
financing for economic development
projects for targeted beneficiaries, and,
for community financial institutions
(as defined in §1263.1 of this title), pur-
chasing or funding small business
loans, small farm loans or small agri-
business loans (as defined in §1266.1 of
this chapter).

Confirm means to undertake, at the
request or with the consent of the
issuer, to honor a presentation under a
standby letter of credit issued by a
member or housing associate.

Document means a draft or other de-
mand, document of title, investment
security, certificate, invoice, or other
record, statement, or representation of
fact, law, right, or opinion that is pre-
sented under the terms of a standby
letter of credit.

Investment grade means:

(1) A credit quality rating in one of
the four highest credit rating cat-
egories by an NRSRO and not below
the fourth highest credit rating cat-
egory by any NRSRO; or

(2) If there is no credit quality rating
by an NRSRO, a determination by a
Bank that the issuer, asset or instru-
ment is the credit equivalent of invest-
ment grade using credit rating stand-
ards available from an NRSRO or other
similar standards.

Issuer means a person or entity that
issues a standby letter of credit.

NRSRO means a credit rating organi-
zation registered with the Securities
and Exchange Commission as a nation-

12 CFR Ch. XII (1-1-12 Edition)

ally recognized statistical rating orga-
nization.

Presentation means delivery of a doc-
ument to an issuer, or an entity that
has undertaken a confirmation at the
request or with the consent of the
issuer, for the giving of value under a
standby letter of credit.

Residential housing finance means:

(1) The purchase or funding of ‘‘resi-
dential housing finance assets,’”” as that
term is defined in §1266.1 of this chap-
ter; or

(2) Other activities that support the
development or construction of resi-
dential housing.

SHF A associate means a housing asso-
ciate that is a ‘‘state housing finance
agency,”’” as that term is defined in
§1264.1 of this chapter, and that has
met the requirements of §1269.3(b) of
this chapter.

Standby letter of credit means a defi-
nite undertaking by an issuer on behalf
of an applicant that represents an obli-
gation to the beneficiary, pursuant to a
complying presentation: to repay
money borrowed by, advanced to, or for
the account of the applicant; to make
payment on account of any indebted-
ness undertaken by the applicant; or to
make payment on account of any de-
fault by the applicant in the perform-
ance of an obligation. The term standby
letter of credit does not include a com-
mercial letter of credit, or any short-
term self-liquidating instrument used
to finance the movement of goods.

[63 FR 65699, Nov. 30, 1998, as amended at 65
FR 8265, Feb. 18, 2000; 656 FR 44431, July 18,
2000. Redesignated and amended at 67 FR
12853, Mar. 20, 2002; 75 FR 8240, Feb. 24, 2010;
75 FR 76623, Dec. 9, 2010]

§1269.2 Standby letters of credit on
behalf of members.

(a) Authority and purposes. Each Bank
is authorized to issue or confirm on be-
half of members standby letters of
credit that comply with the require-
ments of this part, for any of the fol-
lowing purposes:

(1) To assist members in facilitating
residential housing finance;

(2) To assist members in facilitating
community lending;

(3) To assist members with asset/li-
ability management; or
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(4) To provide members with liquid-
ity or other funding.

(b) Fully secured. A Bank, at the time
it issues or confirms a standby letter of
credit on behalf of a member, shall ob-
tain and maintain a security interest
in collateral that is sufficient to secure
fully the member’s unconditional obli-
gation described in §1269.4(a)(2) of this
part, and that complies with the re-
quirements set forth in paragraph (c) of
this section.

(c) Eligible collateral. (1) Any standby
letter of credit issued or confirmed on
behalf of a member may be secured in
accordance with the requirements for
advances under §1266.7 of this chapter.

(2) A standby letter of credit issued
or confirmed on behalf of a member for
a purpose described in paragraphs (a)(1)
or (a)(2) of this section may, in addi-
tion to the collateral described in para-
graph (c)(1) of this section, be secured
by obligations of state or local govern-
ment units or agencies rated as invest-
ment grade by an NRSRO.

[63 FR 65699, Nov. 30, 1998, as amended at 65
FR 8265, Feb. 18, 2000; 656 FR 44431, July 18,
2000. Redesignated and amended at 67 FR
12853, Mar. 20, 2002; 75 FR 8240, Feb. 24, 2010;
75 FR 76623, Dec. 9, 2010]

§1269.3 Standby letters of credit on
behalf of housing associates.

(a) Housing associates. Each Bank is
authorized to issue or confirm on be-
half of housing associates standby let-
ters of credit that are fully secured by
collateral described in §1266.17(b)(1)(Q)
or (ii) of this chapter, and that other-
wise comply with the requirements of
this part, for any of the following pur-
poses:

(1) To assist housing associates in fa-
cilitating residential housing finance;

(2) To assist housing associates in fa-
cilitating community lending;

(3) To assist housing associates with
asset/liability management; or

(4) To provide housing associates
with liquidity or other funding.

(b) SHF A associates. Each Bank is au-
thorized to issue or confirm on behalf
of SHFA associates standby letters of
credit that are fully secured by collat-
eral described in §1266.17(b)(2)(i)(A), (B)
or (C) of this chapter, and that other-
wise comply with the requirements of
this part, for the purpose of facilitating

§1269.4

residential or commercial mortgage
lending that benefits individuals or
families meeting the income require-
ments in section 142(d) or 143(f) of the
Internal Revenue Code (26 U.S.C. 142(d)
or 143(f)).

[63 FR 65699, Nov. 30, 1998, as amended at 65
FR 8265, Feb. 18, 2000; 656 FR 44431, July 18,
2000; 75 FR 8240, Feb. 24, 2010; 75 FR 76623,
Dec. 9, 2010]

§1269.4 Obligation to Bank under all
standby letters of credit.

(a) Obligation to reimburse. A Bank
may issue or confirm a standby letter
of credit only on behalf of a member or
housing associate that has:

(1) Established with the Bank a cash
account pursuant to
§§1266.17(b)(2)(1)(B), 1266.17(d), or 969.2
of this title; and

(2) Assumed an unconditional obliga-
tion to reimburse the Bank for value
given by the Bank to the beneficiary
under the terms of the standby letter
of credit by depositing immediately
available funds into the account de-
scribed in paragraph (a)(1) of this sec-
tion not later than the date of the
Bank’s payment of funds to the bene-
ficiary.

(b) Prompt action to recover funds. If a
member or housing associate fails to
fulfill the obligation described in para-
graph (a)(2) of this section, the Bank
shall take action promptly to recover
the funds that such member or housing
associate is obligated to repay.

(c) Obligation financed by advance.
Notwithstanding the obligations and
duties of the Bank and its member or
housing associate under paragraphs (a)
and (b) of this section, the Bank may,
at its discretion, permit such member
or housing associate to finance repay-
ment of the obligation described in
paragraph (a)(2) of this section by re-
ceiving an advance that complies with
sections 10 or 10b of the Act (12 U.S.C.
1430, 1430(b)) and part 1266 of this title.

[63 FR 65699, Nov. 30, 1998, as amended at 65
FR 8265, Feb. 18, 2000; 656 FR 44431, July 18,
2000. Redesignated and amended at 67 FR
12853, Mar. 20, 2002; 75 FR 8240, Feb. 24, 2010;
75 FR 76623, Dec. 9, 2010]
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§1269.5 Additional provisions apply-
ing to all standby letters of credit.

(a) Requirements. BEach standby letter
of credit issued or confirmed by a Bank
shall:

(1) Contain a specific expiration date,
or be for a specific term; and

(2) Require approval in advance by
the Bank of any transfer of the standby
letter of credit from the original bene-
ficiary to another person or entity.

(b) Additional collateral provisions. (1)
A Bank may take such steps as it
deems necessary to protect its secured
position on standby letters of credit,
including requiring additional collat-
eral, whether or not such additional
collateral conforms to the require-
ments of §1269.2 or §1269.3 of this part.

(2) Collateral pledged by a member or
housing associate to secure a letter of
credit issued or confirmed on its behalf
by a Bank shall be subject to the provi-
sions of §§1266.7(d), 1266.7(e), 1266.8,
1266.9 and 1266.10 of this chapter.

[63 FR 65699, Nov. 30, 1998, as amended at 65
FR 8265, Feb. 18, 2000; 656 FR 44431, July 18,
2000. Redesignated and amended at 67 FR
12853, Mar. 20, 2002; 75 FR 8240, Feb. 24, 2010;
75 FR 76623, Dec. 9, 2010]

PART 1270—LIABILITIES

Subpart A—Definitions

Sec.

1270.1 Definitions.

Subpart B—Sources of Funds

1270.2
1270.3

Authorized liabilities.
Deposits from members.

Subpart C—Consolidated Obligations

1270.4 Issuance of consolidated obligations.

1270.5 Leverage limit and credit rating re-
quirements.

1270.6 Transactions in consolidated obliga-
tions.

1270.7 Lost, stolen, destroyed, mutilated or
defaced consolidated obligations.

1270.8 Administrative provision.

1270.9 Conditions for issuance of consoli-
dated obligations.

1270.10 Joint and several liability.

1270.11 Savings clause.

Subpart D—Book-Entry Procedure for
Consolidated Obligations

1270.12 Law governing rights and obliga-
tions of Banks, FHFA, Office of Finance,
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United States and Federal Reserve
Banks; rights of any Person against
Banks, FHFA, Office of Finance, United
States and Federal Reserve Banks.

1270.13 Law governing other interests.

1270.14 Creation of Participant’s Security
Entitlement; security interests.

1270.15 Obligations of the Banks and the Of-
fice of Finance; no Adverse Claims.

1270.16 Authority of Federal Reserve Banks.

1270.17 Liability of Banks, FHFA, Office of
Finance and Federal Reserve Banks.

1270.18 Additional requirements; notice of
attachment for Book-entry consolidated
obligations.

1270.19 Reference to certain Department of
Treasury commentary and determina-
tions.

1270.20 Consolidated obligations are not ob-
ligations of the United States or guaran-
teed by the United States.

AUTHORITY: 12 U.S.C. 1431, 1432, 1435, 4511,
4512, 4513, and 4526.

SOURCE: 76 FR 18369, Apr. 4, 2011, unless
otherwise noted.

Subpart A—Definitions

§1270.1 Definitions.

As used in this part, unless the con-
text otherwise requires or indicates:

Adverse Claim means a claim that a
claimant has a property interest in a
Book-entry consolidated obligation
and that it is a violation of the rights
of the claimant for another Person to
hold, transfer, or deal with the Secu-
rity.

Bank, written in title case, means a
Federal Home Loan Bank established
under section 12 of the Bank Act.

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 through 1449).

Book-entry  consolidated  obligation
means a consolidated obligation main-
tained in the book-entry system of the
Federal Reserve Banks.

Consolidated obligation means any
bond, debenture or note on which the
Banks are jointly and severally liable
and which was issued under section 11
of the Bank Act (12 U.S.C. 1431) and in
accordance with any implementing
regulations, whether or not such in-
strument was originally issued jointly
by the Banks or by the Federal Hous-
ing Finance Board on behalf of the
Banks.

Deposits in banks or trust companies
means:
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(1) A deposit in another Bank;

(2) A demand account in a Federal
Reserve Bank;

(3) A deposit in, or a sale of Federal
funds to:

(i) An insured depository institution,
as defined in section 2(9)(A) of the
Bank Act (12 U.S.C. 1422(9)(A)), that is
designated by a Bank’s board of direc-
tors;

(ii) A trust company that is a mem-
ber of the Federal Reserve System or
insured by the FDIC, and is designated
by a Bank’s board of directors; or

(iii) A U.S. branch or agency of a for-
eign bank, as defined in the Inter-
national Banking Act of 1978, as
amended (12 U.S.C. 3101 et seq.), that is
subject to the supervision of the Fed-
eral Reserve Board, and is designated
by a Bank’s board of directors.

Director, written in title case, means
the Director of FHFA or his or her des-
ignee.

Entitlement Holder means a Person or
a Bank to whose account an interest in
a Book-entry consolidated obligation is
credited on the records of a Securities
Intermediary.

Federal Reserve Bank means a Federal
Reserve Bank or branch, acting as fis-
cal agent for the Office of Finance, un-
less otherwise indicated.

Federal Reserve Bank Operating Cir-
cular means the publication issued by
each Federal Reserve Bank that sets
forth the terms and conditions under
which the Federal Reserve Bank main-
tains Book-entry Securities accounts
and transfers Book-entry Securities.

Federal Reserve Board means the
Board of Governors of the Federal Re-
serve System.

FHFA means the Federal Housing Fi-
nance Agency.

Funds account means a reserve and/or
clearing account at a Federal Reserve
Bank to which debits or credits are
posted for transfers against payment,
Book-entry Securities transaction fees,
or principal and interest payments.

Non-complying Bank means a Bank
that has failed to provide the liquidity
certification as required under
§1270.10(b)(1).

NRSRO means a credit rating organi-
zation registered with the Securities
and Exchange Commission as a nation-

§1270.1

ally recognized statistical rating orga-
nization.

Office of Finance means the Office of
Finance, a joint office of the Banks es-
tablished under part 1273 of this chap-
ter and referenced in the Bank Act and
the Safety and Soundness Act, includ-
ing the Office of Finance acting as
agent of the Banks in all matters relat-
ing to the issuance of Book-entry con-
solidated obligations and in the per-
formance of all other necessary and
proper functions relating to Book-
entry consolidated obligations, includ-
ing the payment of principal and inter-
est due thereon.

Participant means a Person or a Bank
that maintains a Participant’s Securi-
ties Account with a Federal Reserve
Bank.

Participant’s Securities Account means
an account in the name of a Partici-
pant at a Federal Reserve Bank to
which Book-entry consolidated obliga-
tions held for a Participant are or may
be credited.

Person means and includes an indi-
vidual, corporation, company, govern-
mental entity, association, firm, part-
nership, trust, estate, representative,
and any other similar organization, but
does not mean or include a Bank, the
Director, FHF A, the Office of Finance,
the United States, or a Federal Reserve
Bank.

Repurchase agreement means an agree-
ment in which a Bank sells securities
and simultaneously agrees to repur-
chase those securities or similar secu-
rities at an agreed upon price, with or
without a stated time for repurchase.

Revised Article 8 means Uniform Com-
mercial Code, Revised Article 8, Invest-
ment Securities (with Conforming and
Miscellaneous Amendments to Articles
1, 3, 4, 5, 9, and 10) 1994 Official Text.
Copies of this publication are available
from the Executive Office of the Amer-
ican Law Institute, 4025 Chestnut
Street, Philadelphia, PA 19104, and the
National Conference of Commissioners
on Uniform State Laws, 676 North St.
Clair Street, Suite 1700, Chicago, IL
60611.

Safety and Soundness Act means the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (12
U.S.C. 4501 et seq.) as amended.
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SBIC means a small business invest-
ment company formed pursuant to sec-
tion 301 of the Small Business Invest-
ment Act (15 U.S.C. 681).

Securities Intermediary means:

(1) A Person that is registered as a
‘“‘clearing agency’’ under the Federal
securities laws; a Federal Reserve
Bank; any other person that provides
clearance or settlement services with
respect to a Book-entry consolidated
obligation that would require it to reg-
ister as a clearing agency under the
Federal securities laws but for an ex-
clusion or exemption from the registra-
tion requirement, if its activities as a
clearing corporation, including pro-
mulgation of rules, are subject to regu-
lation by a Federal or State govern-
mental authority; or

(2) A Person (other than an indi-
vidual, unless such individual is reg-
istered as a broker or dealer under the
Federal securities laws), including a
bank or broker, that in the ordinary
course of its business maintains securi-
ties accounts for others and is acting
in that capacity.

Security Entitlement means the rights
and property interest of an Entitle-
ment Holder with respect to a Book-
entry consolidated obligation.

Transfer Message means an instruc-
tion of a Participant to a Federal Re-
serve Bank to effect a transfer of a
Book-entry consolidated obligation, as
set forth in Federal Reserve Bank Op-
erating Circulars.

Subpart B—Sources of Funds

§1270.2 Authorized liabilities.

As a source of funds for business op-
erations, each Bank is authorized to
incur liabilities by:

(a) Accepting proceeds from the
issuance of consolidated obligations
issued in accordance with this part;

(b) Accepting time or demand depos-
its from members, other Banks or in-
strumentalities of the United States,
and cash accounts from associates or
members pursuant to
§§1266.17(b)(2)(1)(B), 1266.17(d) and
1269.4(a)(1) of this chapter, or §1270.3 of
this part, or from other institutions for
which the Bank is providing cor-
respondent services pursuant to section
11(e) of the Bank Act (12 U.S.C. 1431(e));
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(c) Purchasing Federal funds; and
(d) Entering into repurchase agree-
ments.

§1270.3 Deposits from members.

(a) Banks may accept demand and
time deposits from members, reserving
the right to require notice of intention
to withdraw any part of time deposits.
Rates of interest paid on all deposits
shall be set by the Bank’s board of di-
rectors (or, between regular meetings
thereof, by a committee of directors se-
lected by the board) or by the Bank
President, if so authorized by the
board. Unless otherwise specified by
the board, a Bank President may dele-
gate to any officer or employee of the
Bank any authority he possesses under
this section.

(b) Bach Bank shall at all times have
at least an amount equal to the cur-
rent deposits received from its mem-
bers invested in:

(1) Obligations of the United States;

(2) Deposits in banks or trust compa-
nies; or

(3) Advances with a remaining matu-
rity not to exceed five years that are
made to members in conformity with
part 1266 of this chapter.

Subpart C—Consolidated
Obligations

§1270.4 Issuance of consolidated obli-
gations.

(a) Consolidated obligations issued by
the Banks. (1) Subject to the provisions
of this part and such other rules, regu-
lations, terms, and conditions as the
Director may prescribe, the Banks may
issue joint debt under section 11(c) of
the Bank Act (12 U.S.C. 1431(c)), which
shall be consolidated obligations, on
which the Banks shall be jointly and
severally liable in accordance with
§1270.10 of this part.

(2) Consolidated obligations shall be
issued only through the Office of Fi-
nance, as agent of the Banks pursuant
to this part and part 1273 of this chap-
ter.

(3) All consolidated obligations shall
be issued in pari passu.

(b) Negative pledge requirement. Each
Bank shall at all times maintain assets
described in paragraphs (b)(1) through
(b)(6) of this section free from any lien
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or pledge, in an amount at least equal
to a pro rata share of the total amount
of currently outstanding consolidated
obligations and equal to such Bank’s
participation in all such consolidated
obligations outstanding, provided that
any assets that are subject to a lien or
pledge for the benefit of the holders of
any issue of consolidated obligations
shall be treated as if they were assets
free from any lien or pledge for pur-
poses of compliance with this para-
graph (b). Eligible assets are:

(1) Cash;

(2) Obligations of or fully guaranteed
by the United States;

(3) Secured advances;

(4) Mortgages as to which one or
more Banks have any guaranty or in-
surance, or commitment therefor, by
the United States or any agency there-
of;

(5) Investments described in section
16(a) of the Bank Act (12 U.S.C. 1436(a));
and

(6) Other securities that have been
assigned a rating or assessment by an
NRSRO that is equivalent to or higher
than the rating or assessment assigned
by that NRSRO to consolidated obliga-
tions outstanding.

§1270.5 Leverage limit and credit rat-
ing requirements.

(a) Bank leverage. (1) Except as pro-
vided in paragraph (a)(2) of this sec-
tion, the total assets of any Bank that
is not subject to the capital require-
ments set forth in part 932 of this title
shall not exceed 21 times the total of
paid-in capital stock, retained earn-
ings, and reserves (excluding loss re-
serves and liquidity reserves for depos-
its pursuant to section 11(g) of the
Bank Act (12 U.S.C. 1431(g)) of that
Bank.

(2) The aggregate amount of assets of
any Bank that is not subject to the
capital requirements set forth in part
932 of this title may be up to 25 times
the total paid-in capital stock, re-
tained earnings, and reserves of that
Bank, provided that non-mortgage as-
sets, after deducting the amount of de-
posits and capital, do not exceed 11 per-
cent of such total assets. For the pur-
poses of this section, the amount of
non-mortgage assets equals total as-
sets after deduction of:

§1270.5

(i) Advances;

(ii) Acquired member assets, includ-
ing all United States government-in-
sured or guaranteed whole single-fam-
ily or multi-family residential mort-
gage loans;

(iii) Standby letters of credit;

(iv) Intermediary derivative
tracts;

(v) Debt or equity investments:

(A) That primarily benefit house-
holds having a targeted income level, a
significant proportion of which must
benefit households with incomes at or
below 80 percent of area median in-
come, or areas targeted for redevelop-
ment by local, state, tribal or Federal
government (including Federal Em-
powerment Zones and Enterprise and
Champion Communities), by providing
or supporting one or more of the fol-
lowing activities:

(1) Housing;

(2) Economic development;

(3) Community services;

(4) Permanent jobs; or

(5) Area revitalization or stabiliza-
tion;

(B) In the case of mortgage- or asset-
backed securities, the acquisition of
which would expand liquidity for loans
that are not otherwise adequately pro-
vided by the private sector and do not
have a readily available or well estab-
lished secondary market; and

(C) That involve one or more mem-
bers or housing associates in a manner,
financial or otherwise, and to a degree
to be determined by the Bank;

(vi) Investments in SBICs, where one
or more members or housing associates
of the Bank also make a material in-
vestment in the same activity;

(vii) SBIC debentures, the short term
tranche of SBIC securities, or other de-
bentures that are guaranteed by the
Small Business Administration under
title IITI of the Small Business Invest-
ment Act of 1958, as amended (15 U.S.C.
681 et seq.);

(viii) Section 108 Interim Notes and
Participation Certificates guaranteed
by the Department of Housing and
Urban Development under section 108
of the Housing and Community Devel-
opment Act of 1974, as amended (42
U.S.C. 5308);

(ix) Investments and obligations
issued or guaranteed under the Native

con-
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American Housing Assistance and Self-
Determination Act of 1996 (256 U.S.C.
4101 et seq.).

(x) Securities representing an inter-
est in pools of mortgages (MBS) issued,
guaranteed, or fully insured by the
Government National Mortgage Asso-
ciation (Ginnie Mae), the Federal
Home Loan Mortgage Corporation
(Freddie Mac), or the Federal National
Mortgage Association (Fannie Mae), or
Collateralized Mortgage Obligations
(CMOs), including Real Estate Mort-
gage Investment Conduits (REMICs),
backed by such securities;

(xi) Other MBS, CMOs, and REMICs
rated in the highest rating category by
an NRSRO;

(xii) Asset-backed securities
collateralized by manufactured hous-
ing loans or home equity loans and
rated in the highest rating category by
an NRSRO; and

(xiii) Marketable direct obligations
of state or local government units or
agencies, rated in one of the two high-
est rating categories by an NRSRO,
where the purchase of such obligations
by a Bank provides to the issuer the
customized terms, necessary liquidity,
or favorable pricing required to gen-
erate needed funding for housing or
community development.

(b) Credit ratings. (1) The Banks, col-
lectively, shall obtain from an NRSRO
and, at all times, maintain a current
credit rating on the Banks’ consoli-
dated obligations.

(2) Each Bank shall operate in such a
manner and take any actions nec-
essary, including without limitation
reducing Bank leverage, to ensure that
the Banks’ consolidated obligations re-
ceive and continue to receive the high-
est credit rating from any NRSRO by
which the consolidated obligations
have then been rated.

(¢) Individual Bank credit rating. Each
Bank shall operate in such a manner
and take any actions necessary to en-
sure that the Bank has and maintains
an individual issuer credit rating of at
least the second highest credit rating
from any NRSRO providing a rating,
where such rating is a meaningful
measure of the individual Bank’s finan-
cial strength and stability, and is up-
dated at least annually by an NRSRO,
or more frequently as required by
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FHFA, to reflect any material changes
in the condition of the Bank.

§1270.6 Transactions in consolidated
obligations.

The general regulations of the De-
partment of the Treasury now or here-
after in force governing transactions in
United States securities, except 31 CFR
part 357 regarding book-entry proce-
dure, are hereby incorporated into this
subpart C of this part, so far as applica-
ble and as necessarily modified to re-
late to consolidated obligations, as the
regulations of FHFA for similar trans-
actions on consolidated obligations.
The book-entry procedure for consoli-
dated obligations is contained in sub-
part D of this part.

§1270.7 Lost, stolen, destroyed, muti-
lated or defaced consolidated obli-
gations.

United States statutes and regula-
tions of the Department of the Treas-
ury now or hereafter in force governing
relief on account of the loss, theft, de-
struction, mutilation or defacement of
United States securities, so far as ap-
plicable and as necessarily modified to
relate to consolidated obligations, are
hereby adopted as the regulations of
FHFA for the issuance of substitute
consolidated obligations or the pay-
ment of lost, stolen, destroyed, muti-
lated or defaced consolidated obliga-
tions.

§1270.8 Administrative provision.

The Secretary of the Treasury or the
Acting Secretary of the Treasury is
hereby authorized and empowered, as
the agent of FHFA and the Banks, to
administer §§1270.6 and 1270.7, and to
delegate such authority at their discre-
tion to other officers, employees, and
agents of the Department of the Treas-
ury. Any such regulations may be
waived on behalf of FHFA and the
Banks by the Secretary of the Treas-
ury, the Acting Secretary of the Treas-
ury, or by an officer of the Department
of the Treasury authorized to waive
similar regulations with respect to
United States securities, but only in
any particular case in which a similar
regulation with respect to TUnited
States securities would be waived. The
terms ‘‘securities” and ‘“‘bonds’ as used

238



Federal Housing Finance Agency

in this section shall, unless the context
otherwise requires, include and apply
to coupons and interim certificates.

§1270.9 Conditions for issuance of
consolidated obligations.

(a) The Office of Finance board of di-
rectors shall authorize the offering for
current and forward settlement (up to
12 months) or the reopening of consoli-
dated obligations, as necessary, and au-
thorize the maturities, rates of inter-
est, terms and conditions thereof, sub-
ject to the provisions of 31 U.S.C. 9108.

(b) Consolidated obligations may be
offered for sale only to the extent that
Banks are committed to take the pro-
ceeds.

(c) Consolidated obligations shall not
be purchased by any Bank as part of an
initial issuance whether such consoli-
dated obligation is purchased directly
from the Office of Finance or indirectly
from an underwriter.

(d) If the Banks issue consolidated
obligations denominated in a currency
other than U.S. Dollars or linked to eq-
uity or commodity prices, then any
Bank accepting proceeds from those
consolidated obligations shall meet the
following requirements with regard to
such consolidated obligations:

(1) The relevant foreign exchange, eq-
uity price or commodity price risks as-
sociated with the consolidated obliga-
tion must be hedged in accordance with
§956.6 of this title;

(2) If there is a default on the part of
a counterparty to a contract hedging
the foreign exchange, equity or com-
modity price risk associated with a
consolidated obligation, the Bank shall
enter into a replacement contract in a
timely manner and as soon as market
conditions permit.

§1270.10 Joint and several liability.

(a) In general. (1) Each and every
Bank, individually and collectively,
has an obligation to make full and
timely payment of all principal and in-
terest on consolidated obligations
when due.

(2) Each and every Bank, individually
and collectively, shall ensure that the
timely payment of principal and inter-
est on all consolidated obligations is
given priority over, and is paid in full
in advance of, any payment to or re-
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demption of shares from any share-
holder.

(3) The provisions of this part shall
not limit, restrict or otherwise dimin-
ish, in any manner, the joint and sev-
eral liability of all of the Banks on any
consolidated obligation.

(b) Certification and reporting. (1) Be-
fore the end of each calendar quarter,
and before declaring or paying any div-
idend for that quarter, the President of
each Bank shall certify in writing to
FHFA that, based on known current
facts and financial information, the
Bank will remain in compliance with
the liquidity requirements set forth in
section 11(g) of the Act (12 U.S.C.
1431(g)), and any regulations (as the
same may be amended, modified or re-
placed), and will remain capable of
making full and timely payment of all
of its current obligations, including di-
rect obligations, coming due during the
next quarter.

(2) A Bank shall immediately provide
written notice to FHFA if at any time
the Bank:

(i) Is unable to provide the certifi-
cation required by paragraph (b)(1) of
this section;

(ii) Projects at any time that it will
fail to comply with statutory or regu-
latory liquidity requirements, or will
be unable to timely and fully meet all
of its current obligations, including di-
rect obligations, due during the quar-
ter;

(iii) Actually fails to comply with
statutory or regulatory liquidity re-
quirements or to timely and fully meet
all of its current obligations, including
direct obligations, due during the quar-
ter; or

(iv) Negotiates to enter or enters into
an agreement with one or more other
Banks to obtain financial assistance to
meet its current obligations, including
direct obligations, due during the quar-
ter; the notice of which shall be accom-
panied by a copy of the agreement,
which shall be subject to the approval
of FHFA.

(c) Consolidated obligation payment
plans. (1) A Bank promptly shall file a
consolidated obligation payment plan
for FHF A approval:

(i) If the Bank becomes a non-com-
plying Bank as a result of failing to
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provide the certification required in
paragraph (b)(1) of this section;

(ii) If the Bank becomes a non-com-
plying Bank as a result of being re-
quired to provide the notice required
pursuant to paragraph (b)(2) of this sec-
tion, except in the event that a failure
to make a principal or interest pay-
ment on a consolidated obligation
when due was caused solely by a tem-
porary interruption in the Bank’s debt
servicing operations resulting from an
external event such as a natural dis-
aster or a power failure; or

(iii) If FHFA determines that the
Bank will cease to be in compliance
with the statutory or regulatory Ili-
quidity requirements, or will lack the
capacity to timely and fully meet all of
its current obligations, including di-
rect obligations, due during the quar-
ter.

(2) A consolidated obligation pay-
ment plan shall specify the measures
the non-complying Bank will under-
take to make full and timely payments
of all of its current obligations, includ-
ing direct obligations, due during the
applicable quarter.

(3) A non-complying Bank may con-
tinue to incur and pay normal oper-
ating expenses incurred in the regular
course of business (including salaries,
benefits, or costs of office space, equip-
ment and related expenses), but shall
not incur or pay any extraordinary ex-
penses, or declare, or pay dividends, or
redeem any capital stock, until such
time as FHFA has approved the Bank’s
consolidated obligation payment plan
or inter-Bank assistance agreement, or
ordered another remedy, and all of the
non-complying Bank’s direct obliga-
tions have been paid.

(d) FHFA payment orders; Obligation to
reimburse. (1) FHFA, in its discretion
and notwithstanding any other provi-
sion in this section, may at any time
order any Bank to make any principal
or interest payment due on any con-
solidated obligation.

(2) To the extent that a Bank makes
any payment on any consolidated obli-
gation on behalf of another Bank, the
paying Bank shall be entitled to reim-
bursement from the non-complying
Bank, which shall have a corresponding
obligation to reimburse the Bank pro-
viding assistance, to the extent of such

12 CFR Ch. XII (1-1-12 Edition)

payment and other associated costs
(including interest to be determined by
FHFA).

(e) Adjustment of equities. (1) Any non-
complying Bank shall apply its assets
to fulfill its direct obligations.

(2) If a Bank is required to meet, or
otherwise meets, the direct obligations
of another Bank due to a temporary
interruption in the latter Bank’s debt
servicing operations (e.g., in the event
of a natural disaster or power failure),
the assisting Bank shall have the same
right to reimbursement set forth in
paragraph (d)(2) of this section.

(3) If FHFA determines that the as-
sets of a non-complying Bank are in-
sufficient to satisfy all of its direct ob-
ligations as set forth in paragraph
(e)(1) of this section, then FHFA may
allocate the outstanding liability
among the remaining Banks on a pro
rata basis in proportion to each Bank’s
participation in all consolidated obli-
gations outstanding as of the end of
the most recent month for which
FHFA has data, or otherwise as FHFA
may prescribe.

(f) Reservation of authority. Nothing in
this section shall affect the Director’s
authority to adjust equities between
the Banks in a manner different than
the manner described in paragraph (e)
of this section, or to take enforcement
or other action against any Bank pur-
suant to the Director’s authority under
the Safety and Soundness Act or the
Bank Act, or otherwise to supervise
the Banks and ensure that they are op-
erated in a safe and sound manner.

(g) No rights created. (1) Nothing in
this part shall create or be deemed to
create any rights in any third party.

(2) Payments made by a Bank toward
the direct obligations of another Bank
are made for the sole purpose of dis-
charging the joint and several liability
of the Banks on consolidated obliga-
tions.

(3) Compliance, or the failure to com-
ply, with any provision in this section
shall not be deemed a default under the
terms and conditions of the consoli-
dated obligations.

§1270.11 Savings clause.

Any agreements or other instru-
ments entered into in connection with
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the issuance of consolidated obliga-
tions prior to the amendments made to
this part shall continue in effect with
respect to all consolidated obligations
issued under the authority of section 11
of the Bank Act (12 U.S.C. 1431) and
pursuant to this part. References to
consolidated obligations in such agree-
ments and instruments shall be deemed
to refer to all joint and several obliga-
tions of the Banks.

Subpart D—Book-Entry Procedure
for Consolidated Obligations

§1270.12 Law governing rights and ob-
ligations of Banks, FHFA, Office of
Finance, United States and Federal
Reserve Banks; rights of any Person
against Banks, FHFA, Office of Fi-
nance, United States and Federal
Reserve Banks.

(a) Except as provided in paragraph
(b) of this section, the rights and obli-
gations of the Banks, FHFA, the Direc-
tor, the Office of Finance, the United
States and the Federal Reserve Banks
with respect to: A Book-entry consoli-
dated obligation or Security Entitle-
ment and the operation of the Book-
entry system, as it applies to consoli-
dated obligations; and the rights of any
Person, including a  Participant,
against the Banks, FHFA, the Direc-
tor, the Office of Finance, the United
States and the Federal Reserve Banks
with respect to: A Book-entry consoli-
dated obligation or Security Entitle-
ment and the operation of the Book-
entry system, as it applies to consoli-
dated obligations; are governed solely
by regulations of FHFA, including the
regulations of this part 1270, the appli-
cable offering notice, applicable proce-
dures established by the Office of Fi-
nance, and Federal Reserve Bank Oper-
ating Circulars.

(b) A security interest in a Security
Entitlement that is in favor of a Fed-
eral Reserve Bank from a Participant
and that is not recorded on the books
of a Federal Reserve Bank pursuant to
§1270.14(c)(1), is governed by the law
(not including the conflict-of-law rules)
of the jurisdiction where the head of-
fice of the Federal Reserve Bank main-
taining the Participant’s Securities
Account is located. A security interest
in a Security Entitlement that is in
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favor of a Federal Reserve Bank from a
Person that is not a Participant, and
that is not recorded on the books of a
Federal Reserve Bank pursuant to
§1270.14(c)(1), is governed by the law de-
termined in the manner specified in
§1270.13.

(c) If the jurisdiction specified in the
first sentence of paragraph (b) of this
section is a State that has not adopted
Revised Article 8, then the law speci-
fied in the first sentence of paragraph
(b) of this section shall be the law of
that State as though Revised Article 8
had been adopted by that State.

§1270.13 Law governing other inter-
ests.

(a) To the extent not inconsistent
with this part 1270, the law (not includ-
ing the conflict-of-law rules) of a Secu-
rities Intermediary’s jurisdiction gov-
erns:

(1) The acquisition of a Security En-
titlement from the Securities Inter-
mediary;

(2) The rights and duties of the Secu-
rities Intermediary and Entitlement
Holder arising out of a Security Enti-
tlement;

(3) Whether the Securities Inter-
mediary owes any duties to an adverse
claimant to a Security Entitlement;

(4) Whether an Adverse Claim can be
asserted against a Person who acquires
a Security Entitlement from the Secu-
rities Intermediary or a Person who
purchases a Security Entitlement or
interest therein from an Entitlement
Holder; and

(5) Except as otherwise provided in
paragraph (c¢) of this section, the per-
fection, effect of perfection or non-per-
fection, and priority of a security in-
terest in a Security Entitlement.

(b) The following rules determine a
“Securities Intermediary’s jurisdic-
tion” for purposes of this section:

(1) If an agreement between the Secu-
rities Intermediary and its Entitle-
ment Holder specifies that it is gov-
erned by the law of a particular juris-
diction, that jurisdiction is the Securi-
ties Intermediary’s jurisdiction.

(2) If an agreement between the Secu-
rities Intermediary and its Entitle-
ment Holder does not specify the gov-
erning law as provided in paragraph
(b)(1) of this section, but expressly
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specifies that the securities account is
maintained at an office in a particular
jurisdiction, that jurisdiction is the Se-
curities Intermediary’s jurisdiction.

(3) If an agreement between the Secu-
rities Intermediary and its Entitle-
ment Holder does not specify a juris-
diction as provided in paragraphs (b)(1)
or (b)(2) of this section, the Securities
Intermediary’s jurisdiction is the juris-
diction in which is located the office
identified in an account statement as
the office serving the Entitlement
Holder’s account.

(4) If an agreement between the Secu-
rities Intermediary and its Entitle-
ment Holder does not specify a juris-
diction as provided in paragraphs (b)(1)
or (b)(2) of this section and an account
statement does not identify an office
serving the Entitlement Holder’s ac-
count as provided in paragraph (b)(3) of
this section, the Securities
Intermediary’s jurisdiction is the juris-
diction in which is located the chief ex-
ecutive office of the Securities Inter-
mediary.

(c) Notwithstanding the general rule
in paragraph (a)(5) of this section, the
law (but not the conflict-of-law rules)
of the jurisdiction in which the Person
creating a security interest is located
governs whether and how the security
interest may be perfected automati-
cally or by filing a financing state-
ment.

(d) If the jurisdiction specified in
paragraph (b) of this section is a State
that has not adopted Revised Article 8,
then the law for the matters specified
in paragraph (a) of this section shall be
the law of that State as though Re-
vised Article 8 had been adopted by
that State. For purposes of the applica-
tion of the matters specified in para-
graph (a) of this section, the Federal
Reserve Bank maintaining the Securi-
ties Account is a clearing corporation,
and the Participant’s interest in a
Bank Book-entry Security is a Secu-
rity Entitlement.

§1270.14 Creation of Participant’s Se-
curity Entitlement; security inter-
ests.

(a) A Participant’s Security Entitle-
ment is created when a Federal Re-
serve Bank indicates by book entry
that a Book-entry consolidated obliga-

12 CFR Ch. XII (1-1-12 Edition)

tion has been credited to a Partici-
pant’s Securities Account.

(b) A security interest in a Security
Entitlement of a Participant in favor
of the United States to secure deposits
of public money, including, without
limitation, deposits to the Treasury
tax and loan accounts, or other secu-
rity interest in favor of the United
States that is required by Federal stat-
ute, regulation, or agreement, and that
is marked on the books of a Federal
Reserve Bank is thereby effected and
perfected, and has priority over any
other interest in the Securities. Where
a security interest in favor of the
United States in a Security Entitle-
ment of a Participant is marked on the
books of a Federal Reserve Bank, such
Federal Reserve Bank may rely, and is
protected in relying, exclusively on the
order of an authorized representative
of the United States directing the
transfer of the Security. For purposes
of this paragraph (b), an ‘‘authorized
representative of the United States’ is
the official designated in the applicable
regulations or agreement to which a
Federal Reserve Bank is a party, gov-
erning the security interest.

(c)(1) The Banks, FHFA, the Direc-
tor, the Office of Finance, the United
States and the Federal Reserve Banks
have no obligation to agree to act on
behalf of any Person or to recognize
the interest of any transferee of a secu-
rity interest or other limited interest
in a Security Entitlement in favor of
any Person except to the extent of any
specific requirement of Federal law or
regulation or to the extent set forth in
any specific agreement with the Fed-
eral Reserve Bank on whose books the
interest of the Participant is recorded.
To the extent required by such law or
regulation or set forth in an agreement
with a Federal Reserve Bank, or the
Federal Reserve Bank Operating Cir-
cular, a security interest in a Security
Entitlement that is in favor of a Fed-
eral Reserve Bank or a Person may be
created and perfected by a Federal Re-
serve Bank marking its books to record
the security interest. Except as pro-
vided in paragraph (b) of this section, a
security interest in a Security Entitle-
ment marked on the books of a Federal
Reserve Bank shall have priority over
any other interest in the Securities.
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(2) In addition to the method pro-
vided in paragraph (c)(1) of this sec-
tion, a security interest in a Security
Entitlement, including a security in-
terest in favor of a Federal Reserve
Bank, may be perfected by any method
by which a security interest may be
perfected under applicable law as de-
scribed in §1270.12(b) or §1270.13. The
perfection, effect of perfection or non-
perfection, and priority of a security
interest are governed by that applica-
ble law. A security interest in favor of
a Federal Reserve Bank shall be treat-
ed as a security interest in favor of a
clearing corporation in all respects
under that law, including with respect
to the effect of perfection and priority
of the security interest. A Federal Re-
serve Bank Operating Circular shall be
treated as a rule adopted by a clearing
corporation for such purposes.

§1270.15 Obligations of the Banks and
the Office of Finance; no Adverse
Claims.

(a) Except in the case of a security
interest in favor of the United States
or a Federal Reserve Bank or otherwise
as provided in §1270.14(c)(1), for the
purposes of this part 1270, the Banks,
the Office of Finance and the Federal
Reserve Banks shall treat the Partici-
pant to whose Securities Account an
interest in a Book-entry consolidated
obligations has been credited as the
person exclusively entitled to issue a
Transfer Message, to receive interest
and other payments with respect there-
of and otherwise to exercise all the
rights and powers with respect to the
Security, notwithstanding any infor-
mation or notice to the contrary. Nei-
ther the Banks, FHFA, the Director,
the Office of Finance, the United
States, nor the Federal Reserve Banks
are liable to a Person asserting or hav-
ing an Adverse Claim to a Security En-
titlement or to Book-entry consoli-
dated obligations in a Participant’s Se-
curities Account, including any such
claim arising as a result of the transfer
or disposition of a Book-entry consoli-
dated obligation by a Federal Reserve
Bank pursuant to a Transfer Message
that the Federal Reserve Bank reason-
ably believes to be genuine.

(b) The obligation of the Banks and
the Office of Finance to make pay-
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ments of interest and principal with re-
spect to Book-entry consolidated obli-
gations is discharged at the time pay-
ment in the appropriate amount is
made as follows:

(1) Interest on Book-entry consoli-
dated obligations is either credited by
a Federal Reserve Bank to a Funds Ac-
count maintained at the Federal Re-
serve Bank or otherwise paid as di-
rected by the Participant.

(2) Book-entry consolidated obliga-
tions are paid, either at maturity or
upon redemption, in accordance with
their terms by a Federal Reserve Bank
withdrawing the securities from the
Participant’s Securities Account in
which they are maintained and by ei-
ther crediting the amount of the pro-
ceeds, including both principal and in-
terest, where applicable, to a Funds
Account at the Federal Reserve Bank
or otherwise paying such principal and
interest as directed by the Participant.
No action by the Participant is re-
quired in connection with the payment
of a Book-entry consolidated obliga-
tion, unless otherwise expressly re-
quired.

§1270.16 Authority of Federal Reserve
Banks.

(a) Each Federal Reserve Bank is
hereby authorized as fiscal agent of the
Office of Finance: To perform functions
with respect to the issuance of Book-
entry consolidated obligations, in ac-
cordance with the terms of the applica-
ble offering notice and with procedures
established by the Office of Finance; to
service and maintain Book-entry con-
solidated obligations in accounts es-
tablished for such purposes; to make
payments of principal, interest and re-
demption premium (if any), as directed
by the Office of Finance; to effect
transfer of Book-entry consolidated ob-
ligations between Participants’ Securi-
ties Accounts as directed by the Par-
ticipants; and to perform such other
duties as fiscal agent as may be re-
quested by the Office of Finance.

(b) Each Federal Reserve Bank may
issue Operating Circulars not incon-
sistent with this part 1270, governing
the details of its handling of Book-
entry consolidated obligations, Secu-
rity Entitlements, and the operation of
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the Book-entry system under this part
1270.

§1270.17 Liability of Banks, FHFA, Of-
fice of Finance and Federal Reserve
Banks.

The Banks, FHFA, the Director, the
Office of Finance and the Federal Re-
serve Banks may rely on the informa-
tion provided in a tender, transaction
request form, other transaction docu-
mentation, or Transfer Message, and
are not required to verify the informa-
tion. Neither the Banks, FHFA, the Di-
rector, the Office of Finance, the
United States, nor the Federal Reserve
Banks shall be liable for any action
taken in accordance with the informa-
tion set out in a tender, transaction re-
quest form, other transaction docu-
mentation, or Transfer Message, or evi-
dence submitted in support thereof.

§1270.18 Additional requirements; no-
tice of attachment for Book-entry
consolidated obligations.

(a) Additional requirements. In any
case or any class of cases arising under
the regulations in this part 1270, the
Office of Finance may require such ad-
ditional evidence and a bond of indem-
nity, with or without surety, as may in
its judgment, or in the judgment of the
Banks or FHFA, be necessary for the
protection of the interests of the
Banks, FHFA, the Office of Finance or
the United States.

(b) Notice of attachment. The interest
of a debtor in a Security Entitlement
may be reached by a creditor only by
legal process upon the Securities Inter-
mediary with whom the debtor’s secu-
rities account is maintained, except
where a Security Entitlement is main-
tained in the name of a secured party,
in which case the debtor’s interest may
be reached by legal process upon the
secured party. The regulations in this
part 1270 do not purport to establish
whether a Federal Reserve Bank is re-
quired to honor an order or other no-
tice of attachment in any particular
case or class of cases.

§1270.19 Reference to certain Depart-
ment of Treasury commentary and
determinations.

Notwithstanding provisions in §1270.6
regarding Department of Treasury reg-
ulations set forth in 31 CFR part 357:

12 CFR Ch. XII (1-1-12 Edition)

(a) The Department of Treasury
TRADES Commentary (31 CFR part
357, appendix B) addressing the Depart-
ment of Treasury regulations gov-
erning book-entry procedure for Treas-
ury Securities is hereby referenced, so
far as applicable and as necessarily
modified to relate to Book-entry con-
solidated obligations, as an interpre-
tive aid to this subpart D of this part.

(b) Determinations of the Depart-
ment of Treasury regarding whether a
State shall be considered to have
adopted Revised Article 8 for purposes
of 31 CFR part 357, as published in the
FEDERAL REGISTER or otherwise, shall
also apply to this subpart D of this
part.

§1270.20 Consolidated obligations are
not obligations of the United States
or guaranteed by the United States.

Consolidated obligations are not obli-
gations of the United States and are
not guaranteed by the United States.

PART 1272—NEW BUSINESS
ACTIVITIES

Sec.

1272.1 Definitions.

1272.2 Limitation on Bank authority to un-
dertake new business activities.

1272.3 New business activity notice require-
ment.

1272.4 Commencement of new business ac-
tivities.

1272.5 Notice by the FHFA.

1272.6 FHFA consent.

1272.7 Examinations; requests for additional
information.

AUTHORITY: 12 TU.S.C.
4511(b), 4513, 4526(a).

SOURCE: 656 FR 44431, July 18, 2000, unless
otherwise noted. Redesignated at 75 FR 76622,
Dec. 9, 2010.

EDITORIAL NOTE: Nomenclature changes to
part appear at 75 FR 76624, Dec. 9, 2010.

§1272.1 Definitions.

As used in this part:

Bank, written in title case, means a
Federal Home Loan Bank established
under section 12 of the Bank Act, as
amended (12 U.S.C. 1432).

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 through 1449).

FHFA means the Federal Housing Fi-
nance Agency.

1431(a), 1432(a),
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New business activity means any busi-
ness activity undertaken, transacted,
conducted, or engaged in by a Bank
that has not been previously under-
taken, transacted, conducted, or en-
gaged in by that Bank, or was pre-
viously undertaken, transacted, con-
ducted, or engaged in under materially
different terms and conditions, such
that it:

(1) Involves the acceptance of collat-
eral enumerated under §1266.7(a)(4) of
this chapter;

(2) Involves the acceptance of classes
of collateral enumerated under
§1266.7(b) of this chapter for the first
time;

(3) Entails risks not previously and
regularly managed by that Bank, its
members, or both, as appropriate; or

(4) Involves operations not previously
undertaken by that Bank.

[656 FR 44431, July 18, 2000. Redesignated and
amended at 75 FR 76622, 76624, Dec. 9, 2010]

§1272.2 Limitation on Bank authority
to undertake new business activi-
ties.

No Bank shall undertake any new
business activity except in accordance
with the procedures set forth in this
part.

§1272.3 New business activity notice
requirement.

At least sixty days prior to under-
taking a new business activity, except
as provided in §1272.4(b), a Bank shall
submit to the FHFA a written notice
containing the following information:

(a) General requirements. Except as
provided in paragraph (b) of this sec-
tion, a Bank’s notice of new business
activity shall include:

(1) An opinion of counsel citing the
statutory, regulatory, or other legal
authority for the new business activ-
ity;

(2) A good faith estimate of the an-
ticipated dollar volume of the activity
over the short-and long-term;

(3) A full description of:

(i) The purpose and operation of the
proposed activity;

(ii) The market targeted by the ac-
tivity;

(iii) The delivery system for the ac-
tivity; and
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(iv) The effect of the activity on the
housing, or relevant community lend-
ing, market;

(4) A demonstration of the Bank’s ca-
pacity, through staff, or contractors
employed by the Bank, sufficiency of
experience and expertise, to safely ad-
minister and manage the risks associ-
ated with the new activity;

(5) An assessment of the risks associ-
ated with the activity, including the
Bank’s ability to manage these risks
and the Bank’s ability to manage the
risks associated with increasing vol-
umes of the new activity; and

(6) The criteria that the Bank will
use to determine the eligibility of its
members or housing associates to par-
ticipate in the new activity.

(b) New collateral activities. If a pro-
posed new business activity relates to
the acceptance of collateral under
§1266.7 of this chapter, a Bank’s notice
of new business activity shall include:

(1) A description of the classes or
amounts of collateral proposed to be
accepted by the Bank;

(2) A copy of the Bank’s member
products policy, adopted pursuant to
§917.4 of this title;

(3) A copy of the Bank’s procedures
for determining the value of the collat-
eral in question, established pursuant
to §1266.10 of this chapter; and

(4) A demonstration of the Bank’s ca-
pacity, personnel, technology, experi-
ence and expertise to value, discount
and manage the risks associated with
the collateral in question.

[66 FR 44431, July 18, 2000, as amended at 67
FR 12854, Mar. 20, 2002]

§1272.4 Commencement of new busi-
ness activities.

A Bank may commence a new busi-
ness activity:

(a) Sixty days after receipt by the
FHFA of the notice of new business ac-
tivity under §1272.3, if the FHFA has
not issued to the Bank a notice as de-
scribed in §1272.5(a)(1) through (4);

(b) In the case of the acceptance of
collateral enumerated under
§1266.7(a)(4) of this chapter, imme-
diately upon receipt by the FHFA of a
notice of new business activity under
§1272.3; or
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(c) Immediately upon issuance by the
FHFA of a letter of approval under
§1272.6.

§1272.5 Notice by the FHFA.

(a) Issuance. Within sixty days after
receipt of a notice of new business ac-
tivity under §1272.3, the FHFA may
issue to a Bank a notice that:

(1) Disapproves the new business ac-
tivity;

(2) Instructs the Bank not to com-
mence the new business pending fur-
ther consideration by the FHFA;

(3) Declares an intent to examine the
Bank;

(4) Requests additional information
including but not limited to the re-
quests listed in §1272.7;

(5) Establishes conditions for the
FHFA’s approval of the new business
activity, including but not limited to
the conditions listed in §1272.7; or

(6) Contains other instructions or in-
formation that the FHFA deems appro-
priate under the circumstances.

(b) Effect. Following receipt of a no-
tice issued pursuant to paragraph (a) of
this section, a Bank may not under-
take any new business activity that is
the subject of the notice until the
Bank has received the FHFA’s consent
pursuant to §1272.6.

§1272.6 FHFA consent.

The FHFA may at any time provide
consent for a Bank to undertake a par-
ticular new business activity and set-
ting forth the terms and conditions
that apply to the activity, with which
the Bank shall comply if the Bank un-
dertakes the activity in question.

§1272.7 Examinations; requests for ad-
ditional information.

(a) General. Nothing in this part shall
limit in any manner the right of the
FHFA to conduct any examination of
any Bank.

(b) Requests for additional information
and conditions for approval. With re-
spect to a new business activity, noth-
ing in this part shall limit the right of
the FHFA at any time to:

(1) Request further information from
a Bank concerning a new business ac-
tivity; and

(2) Require a Bank to comply with
certain conditions in order to under-
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take, or continue to undertake, the
new business activity in question, in-
cluding but not limited to:

(i) Successful completion of pre- or
post-implementation safety and sound-
ness examinations;

(ii) Demonstration by the Bank of
adequate operational capacity, includ-
ing the existence of appropriate poli-
cies, procedures and controls;

(iii) Demonstration by the Bank of
its ability to manage the risks associ-
ated with accepting increasing volumes
of particular collateral, or holding in-
creasing volumes of particular assets,
including the Bank’s capacity reliably
to value, discount and market the col-
lateral or assets for liquidation;

(iv) Demonstration by the Bank that
the new business activity is consistent
with the housing finance and commu-
nity lending mission of the Banks and
the cooperative nature of the Bank
System; and

(v) FHFA review of any contracts or
agreements between the Bank and its
members or housing associates.

PART 1273—OFFICE OF FINANCE

Sec.

1273.1
1273.2
1273.3
1273.4
1273.5

Definitions.

Authority of the OF.

Functions of the OF.

FHFA oversight.

Funding of the OF.

1273.6 Debt management duties of the OF.

1273.7 Structure of the OF board of direc-
tors.

1273.8 General duties of the OF board of di-
rectors.

1273.9 Audit Committee.

1273.10 Transition.

APPENDIX A TO PART 1273—EXCEPTIONS TO
THE GENERAL DISCLOSURE STANDARDS

AUTHORITY: 12 U.S.C. 1431, 1440, 4511(b),
4513, 4514(a), 4526(a).

SOURCE: 75 FR 23161, May 3, 2010, unless
otherwise noted.

§1273.1 Definitions.

For purposes of this part:

Audit Committee means the OF Inde-
pendent Directors acting as the com-
mittee established in accordance with
§1273.9 of this part.

Bank written in title case, means a
Federal Home Loan Bank established
under section 12 of the Bank Act (12
U.S.C. 1432).
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Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 through 1449).

Bank System means the Federal Home
Loan Bank System, consisting of the
twelve Banks and the Office of Fi-
nance.

Chair means the chairperson of the
board of directors of the Office of Fi-
nance.

Chief Executive Officer or CEO means
the chief executive officer of the Office
of Finance.

Consolidated obligations means any
bond, debenture or note on which the
Banks are jointly and severally liable
and which was issued under section 11
of the Bank Act (12 U.S.C. 1431) and any
implementing regulations, whether or
not such instrument was originally
issued jointly by the Banks or by the
Federal Housing Finance Board on be-
half of the Banks.

FHFA means the Federal Housing Fi-
nance Agency.

Financing Corporation or FICO means
the Financing Corporation established
and supervised by FHFA under section
21 of the Bank Act (12 U.S.C. 1441).

Generally accepted accounting prin-
ciples or GAAP means accounting prin-
ciples generally accepted in the United
States.

Independent Director means a member
of the OF board of directors who meets
the qualifications set forth in
§1273.7(a)(2) of this part.

NRSRO means a credit rating organi-
zation registered as a Nationally Rec-
ognized Statistical Rating Organiza-
tion with the Securities and Exchange
Commission.

Office of Finance or OF means the Of-
fice of Finance, a joint office of the
Banks established under this part 1273
and referenced in the Bank Act and the
Safety and Soundness Act.

Resolution Funding Corporation or
REFCORP means the Resolution Fund-
ing Corporation established by section
21B of the Bank Act (12 U.S.C. 1441b).

Safety and Soundness Act means the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (12
U.S.C. 4501 et seq.), as amended.

§1273.2 Authority of the OF.

(a) General. The OF shall enjoy such
incidental powers under section 12(a) of

§1273.4

the Bank Act (12 U.S.C. 1432(a)), as are
necessary, convenient and proper to ac-
complish the efficient execution of its
duties and functions pursuant to this
part, including the authority to con-
tract with a Bank or Banks for the use
of Bank facilities or personnel in order
to perform its functions or duties.

(b) Agent. The OF, in the performance
of its duties, shall have the power to
act on behalf of the Banks in issuing
consolidated obligations and in paying
principal and interest due on the con-
solidated obligations, or other obliga-
tions of the Banks.

(c) Assessments. The OF shall have au-
thority to assess the Banks for the
funding of its operations in accordance
with §1273.5 of this part.

§1273.3 Functions of the OF.

(a) Joint debt issuance. Subject to
parts 9656 and 966 of this title, and this
part, the OF, as agent for the Banks,
shall offer, issue, and service (including
making timely payments on principal
and interest due) consolidated obliga-
tions.

(b) Preparation of combined financial
reports. The OF shall prepare and issue
the combined annual and quarterly fi-
nancial reports for the Bank System in
accordance with the requirements of
§1273.6(b) and Appendix A of this part,
using consistent accounting policies
and procedures as provided in §1273.9(b)
of this part.

(c) Fiscal agent. The OF shall function
as the fiscal agent of the Banks.

(d) Financing Corporation and Resolu-
tion Funding Corporation. The OF shall
perform such duties and responsibil-
ities for FICO as may be required under
part 995 of this title, or for REFCORP
as may be required under part 996 of
this title or authorized by FHFA pur-
suant to section 21B(c)(6)(B) of the
Bank Act (12 U.S.C. 1441b(c)(6)(B)).

§1273.4 FHFA oversight.

(a) Oversight and enforcement actions.
FHFA shall have such oversight au-
thority over the OF, the OF board of
directors, the officers, employees,
agents, attorneys, accountants, or
other OF staff as set forth in the Bank
Act, the Safety and Soundness Act, and
FHFA regulations issued thereunder.
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(b) Examinations. Pursuant to section
20 of the Bank Act (12 U.S.C. 1440),
FHFA shall examine the OF, all funds
and accounts that may be established
pursuant to this part 1273, and the op-
erations and activities of the OF, as
provided for in the Bank Act, the Safe-
ty and Soundness Act, or any regula-
tions promulgated pursuant thereto.

(c) Combined financial reports. FHFA
shall determine whether a combined
Bank System annual or quarterly fi-
nancial report complies with the stand-
ards of this part.

§1273.5 Funding of the OF.

(a) Generally. The Banks are respon-
sible for jointly funding all the ex-
penses of the OF, including the costs of
indemnifying the members of the OF
board of directors, the Chief Executive
Officer, and other officers and employ-
ees of the OF, as provided for in this
part.

(b) Funding policies.—(1) At the direc-
tion of and pursuant to policies and
procedures adopted by the OF board of
directors, the Banks shall periodically
reimburse the OF in order to maintain
sufficient operating funds under the
budget approved by the OF board of di-
rectors. The OF operating funds shall
be:

(i) Available for expenses of the OF
and the OF board of directors, accord-
ing to their approved budgets; and

(ii) Subject to withdrawal by check,
wire transfer or draft signed by the
Chief Executive Officer or other per-
sons designated by the OF board of di-
rectors.

(2) Bach Bank’s respective pro rata
share of the reimbursement described
in paragraph (b)(1) of this section shall
be based on a reasonable formula ap-
proved by the OF board of directors.
Such formula shall be subject to the re-
view of FHFA, and the OF board of di-
rectors shall make any changes to the
formula as may be ordered by FHFA
from time to time.

(c) Alternative funding method. With
the prior approval of FHFA, the OF
board of directors may, by contract
with a Bank or Banks, choose to be re-
imbursed through a fee structure, in
lieu of or in addition to assessment, for
services provided to the Bank or
Banks.
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(d) Prompt reimbursement. Each Bank
from time to time shall promptly for-
ward funds to the OF in an amount rep-
resenting its share of the reimburse-
ment described in paragraph (b) of this
section when directed to do so by the
Chief Executive Officer pursuant to the
procedures of the OF board of direc-
tors.

(e) Indemnification exrpenses. All ex-
penses incident to indemnification of
the members of the OF board of direc-
tors, the Chief Executive Officer, and
other officers and employees of the OF
shall be treated as an expense of the
OF to be reimbursed by the Banks
under the provisions of this part.

(f) Operating funds segregated. Any
funds received by the OF from the
Banks pursuant to this section for OF
operating expenses promptly shall be
deposited into one or more accounts
and shall not be commingled with any
proceeds from the sale of consolidated
obligations in any manner.

§1273.6 Debt management duties of
the OF.

(a) Issuing and servicing of consolidated
obligations. The OF, as agent for the
Banks, shall issue and service (includ-
ing making timely payments on prin-
cipal and interest due, subject to
§§966.8 and 966.9 of this title) consoli-
dated obligations pursuant to and in
accordance with the policies and proce-
dures established by the OF board of
directors under this part.

(b) Combined financial reports require-
ments. The OF, under the oversight of
the Audit Committee, shall prepare
and distribute the combined annual
and quarterly financial reports for the
Bank System in accordance with the
following requirements:

(1) The scope, form, and content of
the disclosure generally shall be con-
sistent with the requirements of the
Securities and Exchange Commission
Regulations S-K and S-X (17 CFR parts
229 and 210).

(2) Information about each Bank
shall be presented as a segment of the
Bank System as if generally accepted
accounting principles regarding busi-
ness segment disclosure applied to the
combined annual and quarterly finan-
cial reports of the Bank System, and
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shall be presented using consistent ac-
counting policies and procedures as
provided in §1273.9(b) of this part.

(3) The standards set forth in para-
graphs (b)(1) and (b)(2) of this section
are subject to the exceptions set forth
in Appendix A to this part.

(4) The combined Bank System an-
nual financial reports shall be filed
with FHFA and distributed to each
Bank and Bank member within 90 days
after the end of the fiscal year. The
combined Bank System quarterly fi-
nancial reports shall be filed with
FHFA and distributed to each Bank
and Bank member within 45 days after
the end of the of the first three fiscal
quarters of each year.

(5) The Audit Committee shall ensure
that the combined Bank System an-
nual or quarterly financial reports
comply with the standards of this part.

(6) The OF and the OF board of direc-
tors, including the Audit Committee,
shall comply promptly with any direc-
tive of FHFA regarding the prepara-
tion, filing, amendment, or distribu-
tion of the combined Bank System an-
nual or quarterly financial reports.

(7) Nothing in this section shall cre-
ate or be deemed to create any rights
in any third party.

(c) Capital markets data. The OF shall
provide capital markets information
concerning debt to the Banks.

(d) NRSROs. The OF shall manage the
relationships with NRSROs in connec-
tion with their rating of consolidated
obligations.

(e) Research. The OF shall conduct re-
search reasonably related to the
issuance or servicing of consolidated
obligations.

(f) Monitor Banks’ credit exposure. The
OF shall timely monitor, and compile
relevant data on, each Bank’s and the
Bank System’s unsecured credit expo-
sure to individual counterparties.

§1273.7 Structure of the OF board of
directors.

(a) Membership. The OF board of di-
rectors shall consist of seventeen part-
time members as follows:

(1) The twelve Bank presidents, er
officio, provided that if the presidency
of any Bank becomes vacant, the per-
son designated by the Bank’s board of
directors to temporarily fulfill the du-
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ties of president of that Bank shall
serve on the OF board of directors until
the presidency is filled permanently;
and

(2) Five Independent Directors who—

(i) Each shall be a citizen of the
United States;

(ii) As a group, shall have substantial
experience in financial and accounting
matters; and

(iii) Shall not have any material re-
lationship with a Bank, or the OF (di-
rectly or as a partner, shareholder or
officer of an organization), as deter-
mined under criteria set forth in a pol-
icy adopted by the OF board of direc-
tors. At a minimum, such policy shall
provide that an Independent Director
may not:

(A) Be an officer, director, or em-
ployee of any Bank or member of a
Bank, or have been an officer director
or employee of a Bank or member of a
Bank during the previous three years;

(B) Be an officer or employee of the
OF, or have been an officer or employee
of the OF during the previous three
years; or

(C) Be affiliated with any consoli-
dated obligations selling or dealer
group under contract with OF, or hold
shares or any other financial interest
in any entity that is part of a consoli-
dated obligations seller or dealer group
in an amount greater than the lesser of
$250,000 or 0.01% of the market capital-
ization of the seller or dealer group; or
in an amount that exceeds $1,000,000 for
all entities that are part of any con-
solidated obligations seller dealer
group, combined. For purposes of this
paragraph (a)(2)(iii)(C), a holding com-
pany of an entity that is part of a con-
solidated obligations seller or dealer
group shall be deemed to be part of the
consolidated obligations selling or
dealer group if the assets of the holding
company’s subsidiaries that are part of
a consolidated obligation seller or deal-
er group constitute 35% or more of the
consolidated assets of the holding com-
pany.

(b) Terms. (1) Except as provided in
paragraphs (b)(2) and (c)(1) of this sec-
tion, each Independent Director shall
serve for five-year terms (which shall
be staggered so that no more than one
Independent Director seat would be
scheduled to become vacant in any one
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year), and shall be subject to removal
or suspension in accordance with
§1273.4(a) of this part. An Independent
Director may not serve more than two
full, consecutive terms, provided that
any partial term served by an Inde-
pendent Director pursuant to para-
graph (b)(2) of this section, or time
served by a private citizen member of
the OF Board pursuant to an appoint-
ment made prior to the effective date
of this part, shall not count as a term
for purposes of this restriction.

(2) The OF board of directors shall
fill any vacancy among the Inde-
pendent Directors occurring prior to
the scheduled end of a term by major-
ity vote, subject to FHFA’s review of,
and non-objection to, the new Inde-
pendent Director. The OF board of di-
rectors shall provide FHFA with the
same biographic and background infor-
mation about the new Independent Di-
rector required under paragraph (d) of
this section, and FHFA shall have the
same rights of non-objection to the
Independent Director (and to appoint a
different Independent Director) as set
forth in paragraph (d) of this section. A
person shall be elected (or otherwise
appointed by FHFA) under this para-
graph to serve only for the remainder
of the term associated with the vacant
directorship.

(c) Initial selection of Independent Di-
rectors. (1) As soon as practicable after
the effective date of this regulation,
FHFA shall fill the initial Independent
Director positions by appointment. The
Independent Directors shall be ap-
pointed for such periods of time, not to
exceed five years, to assure the terms
are staggered in accordance with para-
graph (b)(1) of this section.

(2) The two Bank presidents and the
private citizen member who con-
stituted the OF board of directors im-
mediately prior to the effective date of
this rule shall, in consultation with the
Banks, agree on a slate of at least five
persons and nominate such persons for
consideration for appointment as Inde-
pendent Directors by FHFA under this
paragraph (c). The nominations shall
be submitted to FHFA on or before
June 17, 2010. FHFA may appoint per-
sons nominated under this paragraph
or other persons identified by it and
meeting the requirements of paragraph
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(a)(2) of this section, or some combina-
tion.

(d) Election of Independent Directors
after the initial terms. Once the terms of
the Independent Directors initially ap-
pointed by FHFA expire or the posi-
tions otherwise become vacant, the
Independent Directors subsequently
shall be elected by majority vote of the
OF board of directors, subject to
FHFA’s review of, and non-objection
to, each Independent Director. The OF
board of directors shall provide FHFA
with relevant biographic and back-
ground information, including informa-
tion demonstrating that the new Inde-
pendent Director meets the require-
ments of paragraph (a)(2) of this sec-
tion, at least 20 business days before
the person assumes any duties as a
member of the OF board of directors. If
the OF board of directors, in FHFA’s
judgment, fails to elect a suitably
qualified person, FHFA may appoint
some other person who meets the re-
quirements of paragraph (a)(2) of this
section. FHF A will provide notice of its
objection to a particular Independent
Director prior to the date that such Di-
rector is to assume duties as a member
of the OF board of directors. Such no-
tice shall indicate whether, given
FHFA’s objection, FHFA intends to fill
the seat through appointment or a new
election should be held by the OF board
of directors.

(e) Initial Selection of Chair and Vice-
Chair. The first Chair and Vice-Chair of
the OF board of directors after the ef-
fective date of this regulation shall be
appointed by FHFA. The Chair shall be
selected from among the Independent
Directors appointed under paragraph
(¢)(1) of this section. The Vice-Chair
shall be selected from among all OF
board directors.

(f) Subsequent Election of Chair and
Vice-Chair. After the terms of the per-
sons selected under paragraph (e) of
this section expire or the positions oth-
erwise become vacant:

(1) Subsequent Chairs shall be elected
by majority vote of the OF board of di-
rectors from among the Independent
Directors then serving on the OF board
of directors; and

(2) Subsequent Vice-Chairs shall be
elected by majority vote of the OF
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board of directors from among all di-
rectors.

(3) The OF board of directors shall
promptly inform FHFA of the election
of a Chair or Vice-Chair. If FHFA ob-
jects to any Chair or Vice-Chair elected
by the OF board of directors, FHFA
shall provide written notice of its ob-
jection within 20 business days of the
date that FHFA first receives the no-
tice of the election of the Chair and or
Vice-Chair, and the OF board of direc-
tors must then promptly elect a new
Chair or Vice-Chair, as appropriate.

(g) By-laws and Committees. (1) The
OF board of directors shall adopt by-
laws governing the manner in which
the board conducts its affairs, which
shall be consistent with the require-
ments of this part and other applicable
laws and regulations as administered
by FHFA. The by-laws of the board of
directors shall be subject to review and
approval by FHFA.

(2) In addition to the Audit Com-
mittee required under §1273.9 of this
part, the OF board of directors may es-
tablish other committees, including an
Executive Committee. The duties and
powers of such committee, including
any powers delegated by the OF board
of directors, shall be specified in the
by-laws of the board of directors or the
charter of the committee.

(h) Compensation. (1) The Bank presi-
dents shall not receive any additional
compensation or reimbursement as a
result of their service as a director of
the OF board.

(2) The OF shall pay reasonable com-
pensation and expenses to the Inde-
pendent Directors in accordance with
the requirements for payment of com-
pensation and expenses to Bank direc-
tors as set forth in part 1261 of this
title.

(i) Corporate Governance and Indem-
nification. (1) General. The corporate
governance practices and procedures of
the OF, and practices and procedures
related to indemnification (including
advancement of expenses) shall comply
with applicable Federal law rules and
regulations.

(2) Election and designation of body of
law. To the extent not inconsistent
with paragraph (i)(1) of this section,
the OF shall elect to follow the cor-
porate governance and indemnification
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practices and procedures set forth in
one of the following: (i) The law of the
jurisdiction in which the principal of-
fice of the OF is located, as amended;
(ii) the Delaware General Corporation
Law (Del. Code Ann. Title 8, as amend-
ed); or (iii) the Revised Model Business
Corporation Act, as amended. The OF
board of directors, as constituted under
this part, shall designate in its by-laws
the body of law elected pursuant to
this paragraph (i)(2) within 90 calendar
days from the date that it holds the or-
ganizational meeting required under
§1273.10(a) of this part.

(3) Indemnification. Subject to para-
graphs (i)(1) and (i)(2) of this section, to
the extent applicable, the OF shall in-
demnify (and advance the expenses of)
its directors, officers and employees
under such terms and conditions as are
determined by the OF board of direc-
tors. The OF shall be authorized to
maintain insurance for its directors,
the CEO, and any other officer or em-
ployee of the OF. Nothing in this para-
graph shall affect any rights to indem-
nification (including the advancement
of expenses) that a director, the CEO,
or any other officer or employee of the
OF had with respect to any actions,
omissions, transactions, or facts occur-
ring prior to the effective date of this
paragraph (i).

(j) Delegation. In addition to any dele-
gation to a committee allowed under
paragraph (g) of this section, the OF
board of directors may delegate any of
its authority or duties to any employee
of the OF in order to enable OF to
carry out its functions.

(k) Outside staff and consultants. In
carrying out its duties and responsibil-
ities, the OF board of directors, or any
committee thereof, shall have author-
ity to retain staff and outside counsel,
independent accountants, or other out-
side consultants at the expense of the
OF.

§1273.8 General duties
board of directors.

of the OF

(a) General. Bach director shall have
the duty to:

(1) Carry out his or her duties as di-
rector in good faith, in a manner such
director believes to be in the best in-
terests of the OF and the Bank System,
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and with such care, including reason-
able inquiry, as an ordinarily prudent
person in a like position would use
under similar circumstances;

(2) Administer the affairs of the OF
fairly and impartially and without dis-
crimination in favor of or against any
Bank;

(3) At the time of appointment or
election, or within a reasonable time
thereafter, have a working familiarity
with basic finance and accounting
practices, including the ability to read
and understand the Banks’ combined
balance sheets and income statements
and the relevant financial statements
of the OF and to ask substantive ques-
tions of management and the internal
and external auditors with regard to
both the combined financial state-
ments of the Bank System and the op-
erations and financial statements of
the OF, as appropriate; and

(4) Direct the operations of the OF in
conformity with the requirements set
forth in the Bank Act, Safety and
Soundness Act, and this chapter.

(b) Meetings and quorum. The OF
board of directors shall conduct its
business by majority vote of its mem-
bers at meetings convened in accord-
ance with its by-laws, and shall hold no
fewer than six in-person meetings an-
nually. Due notice shall be given to
FHFA by the Chair prior to each meet-
ing. A quorum, for purposes of meet-
ings of the OF board of directors, shall
require a majority of sitting board
members, which must include a major-
ity of sitting Independent Directors.

(¢c) Duties regarding COs. The OF
board of directors shall oversee the es-
tablishment of policies regarding COs
that shall:

(1) Govern the frequency and timing
of issuance, issue size, minimum de-
nomination, CO concessions, under-
writer qualifications, currency of
issuance, interest-rate change or con-
version features, call features, prin-
cipal indexing features, selection and
retention of outside counsel, selection
of clearing organizations, and the se-
lection and compensation of under-
writers for consolidated obligations,
which shall be in accordance with the
requirements and limitations set forth
in paragraph (c)(4) of this section;
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(2) Prohibit the issuance of COs in-
tended to be privately placed with or
sold without the participation of an
underwriter to retail investors, or
issued with a concession structure de-
signed to facilitate the placement of
the COs in retail accounts, unless the
OF has given notice to the board of di-
rectors of each Bank describing a pol-
icy permitting such issuances, solic-
iting comments from each Bank’s
board of directors, and considering the
comments received before adopting a
policy permitting such issuance activi-
ties;

(3) Require all broker-dealers or un-
derwriters under contract to the OF to
have and maintain adequate suitability
sales practices and policies, which
shall be acceptable to, and subject to
review by, the OF;

(4) Require that COs shall be issued
efficiently and at the lowest all-in
funding costs over time, consistent
with—

(i) Prudent risk-management prac-
tices, prudential debt parameters,
short and long-term market condi-
tions, and the Banks’ role as GSEs;

(ii) Maintaining reliable access to the
short-term and long-term capital mar-
kets; and

(iii) Positioning the issuance of debt
to take advantage of current and fu-
ture capital market opportunities.

(d) Other duties. The OF board of di-
rectors shall:

(1) Set policies for management and
operation of the OF;

(2) Approve a strategic business plan
for the OF in accordance with the pro-
visions of §917.5 of this title, as appro-
priate;

(3) Review, adopt and monitor annual
operating and capital budgets of the
OF in accordance with the provisions
of §917.8 of this title, as appropriate;

(4) Select, employ, determine the
compensation for, and assign the duties
and functions of a Chief Executive Offi-
cer of the OF who shall—

(i) Be head of the OF and direct the
implementation of the OF board of di-
rectors’ policies;

(ii) Serve as a member of the Direc-
torate of the FICO, pursuant to section
21(b)(1)(A) of the Bank Act (12 U.S.C.
1441(b)(1)(A)); and
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(iii) Serve as a member of the Direc-
torate of the REFCORP, pursuant to
section 21B(c)(1)(A) of the Bank Act (12
U.S.C. 1441b(c)(1)(A)).

(5) Review and approve all contracts
of the OF, except for contracts for
which exclusive authority is provided
to the Audit Committee by paragraphs
(b)(5) and (b)(6) of §1273.9; and

(6) Assume any other responsibilities
that may from time to time be as-
signed to it by FHFA.

(e) No rights created. Nothing in this
part shall create or be deemed to cre-
ate any rights in any third party.

§1273.9 Audit Committee.

(a) Composition. The Independent Di-
rectors shall serve as the Audit Com-
mittee. The Audit Committee shall
elect its chairperson from among its
members. The Chairperson of the OF
may also serve as chairperson of the
Audit Committee, if the Audit Com-
mittee members so decide.

(b) Responsibilities.—(1) The Audit
Committee shall be responsible for
overseeing the audit function of the OF
and the preparation and the accurate
and meaningful combination of infor-
mation submitted by the Banks in the
Bank System’s combined financial re-
ports.

(2) For purposes of the combined fi-
nancial reports, the Audit Committee
shall ensure that the Banks adopt con-
sistent accounting policies and proce-
dures to the extent necessary for infor-
mation submitted by the Banks to the
OF to be combined to create accurate
and meaningful combined financial re-
ports.

(3) The Audit Committee, in con-
sultation with FHFA, may establish
common accounting policies and proce-
dures for the information submitted by
the Banks to the OF for the combined
financial reports where the Committee
determines such information provided
by the several Banks is inconsistent
and that consistent policies and proce-
dures regarding that information are
necessary to create accurate and mean-
ingful combined financial reports.

(4) To the extent possible the Audit
Committee shall operate consistent
with the requirements pertaining to
audit committee reports set forth in
Item 407(d)(3) of Regulation S-K pro-
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mulgated by the Securities and Ex-
change Commission.

(56) The Audit Committee shall over-
see internal audit activities, including
the selection, evaluation, compensa-
tion and, where appropriate, replace-
ment of the internal auditor. The in-
ternal auditor shall report directly to
the Audit Committee and administra-
tively to executive management.

(6) The Audit Committee shall have
the exclusive authority to employ and
contract for the services of an inde-
pendent, external auditor for the
Banks’ annual and quarterly combined
financial statements and of an inde-
pendent, external auditor for OF.

(7) The Audit Committee shall direct
senior management to maintain the re-
liability and integrity of the account-
ing policies and financial reporting of
the OF.

(8) The Audit Committee shall review
the basis for the OF’s financial state-
ments and the external auditor’s opin-
ion rendered with respect to such fi-
nancial statements.

(9) The Audit Committee shall ensure
that senior management has estab-
lished and is maintaining an adequate
internal control system within the OF
by:

(i) Reviewing the OF’s internal con-
trol system and the resolution of iden-
tified material weaknesses and report-
able conditions in the internal control
system, including the prevention or de-
tection of management override or
compromise of the internal control sys-
tem; and

(ii) Reviewing the programs and poli-
cies of the OF designed to ensure com-
pliance with applicable laws, regula-
tions, and policies and monitoring the
results of these compliance efforts.

(10) The Audit Committee shall re-
view the policies and procedures estab-
lished by senior management to assess
and monitor implementation of the OF
strategic business plan and the oper-
ating goals and objectives contained
therein.

(11) The Audit Committee shall pro-
vide an independent, direct channel of
communication between the OF’s board
of directors and the internal and exter-
nal auditors.

(12) The Audit Committee shall con-
duct or authorize investigations into
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any matters within the Audit Commit-
tee’s scope of responsibilities.

(13) The Audit Committee shall re-
port periodically its findings to the
OF’s board of directors.

(14) The Audit Committee shall pre-
pare written minutes of each Audit
Committee meeting.

(¢c) Charter—(1) The Audit Com-
mittee shall adopt, and the OF board of
directors shall approve, a formal writ-
ten charter, consistent with the duties
and authority set forth in this section,
that specifies the scope of the Audit
Committee’s powers and responsibil-
ities. The Audit Committee and the OF
board of directors shall:

(i) Review, and assess the adequacy
of and, where appropriate, amend the
Audit Committee charter on an annual
basis; and

(ii) Re-adopt and re-approve, respec-
tively, the Audit Committee charter
not less often than every three years.

(2) The charter of the Audit Com-
mittee shall be subject to review and
approval by FHFA.

(d) No delegation. The Audit Com-
mittee may not delegate the respon-
sibilities assigned to it under this sec-
tion to any person, or to any other
committee or sub-committee of the OF
board of directors.

§1273.10 Transition.

(a) Within 45 calendar days of the
date on which FHFA first appoints an
Independent Director pursuant to
§1273.7(c) of this part, the OF board of
directors as structured under this part
shall hold an organizational meeting.
At the time of such meeting, the OF
board of directors and its Audit Com-
mittee shall be deemed to be reconsti-
tuted in accordance with this part,
and, except as set forth in paragraph
(c) of this section, shall thereafter op-
erate in accordance with this part. The
date of this organizational meeting
shall be set by the Independent Direc-
tor that has been appointed as Chair-
man of the OF board of directors by
FHFA pursuant to §1273.7(e) of this
part.

(b) Until the date of the organiza-
tional meeting required by paragraph
(a) of this section, the board of direc-
tors of OF, and audit committee there-
of, as in existence immediately prior to
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the effective date of this rule, shall
continue to have power and authority
to act as the OF board of directors or
audit committee thereof, as applicable.
Further, the board members who
served as Chair and Vice-Chair of the
OF board immediately prior to the ef-
fective date of this rule shall continue
also to serve in these capacities until
the date of the organizational meeting
required under paragraph (a).

(c) Further, the audit committee as
in existence immediately prior to the
effective date of this rule shall con-
tinue to have responsibility and over-
sight authority with regard to the
preparation and publication of the
combined financial report for any re-
porting period that ends prior to July
1, 2010, unless the board of directors es-
tablished under this part determines
that the Audit Committee as estab-
lished under this part should be given
such responsibility.

APPENDIX A TO PART 1273—EXCEPTIONS
TO THE GENERAL DISCLOSURE
STANDARDS

A. Related-party transactions. Item 404 of
Regulation S-K, 17 CFR 229.404, requires the
disclosure of certain relationships and re-
lated party transactions. In light of the co-
operative nature of the Bank System, re-
lated-party transactions are to be expected,
and a disclosure of all related-party trans-
actions that meet the threshold would not be
meaningful. Instead, the combined annual
report will disclose the percent of advances
to members an officer of which serves as a
Bank director, and list the top ten holders of
advances in the Bank System and the top
five holders of advances by Bank, with a fur-
ther disclosure indicating which of these
members had an officer that served as a
Bank director. The combined financial re-
port will also disclose the top ten holders of
advances in the Bank System by holding
company, where the advances of all affiliates
within a holding company are aggregated.

B. Biographical information. The biographi-
cal information required by Items 401 and 405
of Regulation S-K, 17 CFR 229.401 and 405,
will be provided only for members of the OF
board of directors, including the Bank presi-
dents, the Chair and Vice-Chair of the board
of directors of each Bank, and the Chief Ex-
ecutive Officer of OF.

C. Compensation. The information on com-
pensation required by Item 402 of Regulation
S-K, 17 CFR 229.402, will be provided only for
Bank presidents and the CEO of the OF.
Since stock in each Bank trades at par, the
OF will not include the performance graph
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specified in Item 402(1) of Regulation S-K, 17
CFR 229.402(1).

D. Submission of matters to a vote of stock-
holders. No information will be presented on
matters submitted to shareholders for a
vote, as otherwise required by Item 4 of the
SEC’s form 10-K, 17 CFR 249.310. The only
item shareholders vote upon is the annual
election of directors.

E. Exhibits. The exhibits required by Item
601 of Regulation S-K, 17 CFR 229.601, are not
applicable and will not be provided.

F. Per share information. The statement of
financial information required by Items 301
and 302 of Rule S-K, 17 CFR 229.301 and 302,
is inapplicable because the shares of the
Banks are subscription capital that trades at
par, and the shares expand or contract with
changes in member assets or advance levels.

G. Beneficial ownership. Item 403 of Rule S—
K, 17 CFR 229.403, requires the disclosure of
security ownership of certain beneficial own-
ers and management. The combined finan-
cial report will provide a listing of the ten
largest holders of capital stock in the Bank
System and a listing of the five largest hold-
ers of capital stock by Bank. This listing
will also indicate which members had an of-
ficer that served as a director of a Bank. The
combined financial report will also disclose
the top ten holders of Bank stock in the
Bank System by holding company, where the
Bank stock of all affiliates within a holding
company is aggregated.

PART 1274—FINANCIAL
STATEMENTS OF THE BANKS

Sec.

1274.1 Definitions.

1274.2 Audit requirements.

1274.3 Requirements to provide financial
and other information to FHFA and the
OF.

AUTHORITY: 12 U.S.C. 1426, 1431, 4511(D),
4513, 4526(a).

SOURCE: 75 FR 23166, May 3, 2010, unless
otherwise noted.

§1274.1 Definitions.

For purposes of this part:

Audit means an examination of the fi-
nancial statements by an independent
accountant in accordance with gen-
erally accepted auditing standards for
the purpose of expressing an opinion
thereon.

Audit report means a document in
which an independent accountant indi-
cates the scope the audit made and sets
forth an opinion regarding the finan-
cial statement taken as a whole, or an
assertion to the effect that an overall

§1274.3

opinion cannot be expressed. When an
overall opinion cannot be expressed,
the reasons therefor shall be stated.

Bank written in title case, means a
Federal Home Loan Bank established
under section 12 of the Bank Act (12
U.S.C. 1432).

Bank System means the Federal Home
Loan Bank System, consisting of the
twelve Banks and the Office of Fi-
nance.

FHFA means the Federal Housing Fi-
nance Agency.

Financing Corporation or FICO means
the Financing Corporation established
and supervised by FHFA under section
21 of the Bank Act (12 U.S.C. 1441).

Office of Finance or OF has the same
meaning as set forth in §1273.1 of this
chapter.

§1274.2 Audit requirements.

(a) Each Bank, the OF, and the FICO
shall obtain annually an independent
external audit of and an audit report
on its individual financial statement.

(b) The OF audit committee shall ob-
tain an audit and an audit report on
the combined annual financial state-
ments for the Bank System.

(c) All audits must be conducted in
accordance with generally accepted au-
diting standards and in accordance
with the most current government au-
diting standards issued by the Office of
the Comptroller General of the United
States.

(d) An independent, external auditor
must meet at least twice each year
with the audit committee of each
Bank, the audit committee of OF, and
the FICO Directorate.

(e) FHFA examiners shall have unre-
stricted access to all auditors’ work pa-
pers and to the auditors to address sub-
stantive accounting issues that may
arise during the course of any audit.

§1274.3 Requirements to provide fi-
nancial and other information to
FHFA and the OF.

In order to facilitate the preparation
by the OF of combined Bank System
annual and quarterly reports, each
Bank shall provide to the OF in such
form and within such timeframes as
FHFA or the OF shall specify, all fi-
nancial and other information and as-
sistance that the OF shall request for

255



Pt. 1278

that purpose. Nothing in this section
shall contravene or be deemed to cir-
cumscribe in any manner the authority
of FHFA to obtain any information
from any Bank related to the prepara-
tion or review of any financial report.

PART 1278—VOLUNTARY MERGERS
OF FEDERAL HOME LOAN BANKS

Sec.

1278.1
1278.2
1278.3
1278.4
1278.5

Definitions.

Authority.

Merger agreement.

Merger application.

Approval by Director.

1278.6 Ratification by Bank members.
1278.7 Consummation of the merger.

AUTHORITY: 12 U.S.C. 1432(a), 1446, 4511.

SOURCE: 76 FR 72833, Nov. 28, 2011, unless
otherwise noted.

§1278.1 Definitions.

Bank, written in title case, means a
Federal Home Loan Bank established
under section 12 of the Bank Act (12
U.S.C. 1432).

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 through 1449).

Constituent Bank means a Bank that
is proposing to merge with one or more
other Banks. Each Bank entering into
a merger is a Constituent Bank, re-
gardless of whether it is also a Con-
tinuing Bank.

Continuing Bank means a Bank that
will exist as the result of a merger of
two or more Constituent Banks, and
when used in the singular shall include
the plural.

Director, written in title case, means
the Director of FHFA or his or her des-
ignee.

Disclosure Statement means a written
document that contains, to the extent
applicable, all of the items that a Bank
would be required to include in a Form
S-4 Registration Statement under the
Securities Act of 1933 (or any successor
form promulgated by the United States
Securities and Exchange Commission
governing disclosure required for secu-
rities issued in business combination
transactions) when prepared as a pro-
spectus as directed in Part I of the
form, if the Bank were required to pro-
vide such a prospectus to its share-
holders in connection with a merger.
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Effective Date means the date on
which the organization certificate of
the Continuing Bank becomes effective
as provided under §1278.7.

FHFA means the Federal Housing Fi-
nance Agency.

Financial Statements means state-
ments of condition, income, capital,
and cash flows, with explanatory notes,
in such form as the Banks are required
to include in their filings made under
the Securities and Exchange Act of
1934.

GAAP means accounting principles
generally accepted in the United States
as in effect from time to time.

Merge or Merger means:

(1) A merger of one or more Banks
into another Bank;

(2) A consolidation of two or more
Banks resulting in a new Bank;

(3) A purchase of substantially all of
the assets, and assumption of substan-
tially all of the liabilities, of one or
more Banks by another Bank or Banks;
or

(4) Any other business combination
of two or more Banks into one or more
resulting Banks.

Office of Finance means the Office of
Finance, a joint office of the Banks es-
tablished under part 1273 of this chap-
ter.

Record Date means the date estab-
lished by a Bank’s board of directors
for determining the members that are
entitled to vote on the ratification of
the merger agreement and the number
of ballots that may be cast by each in
the election.

§1278.2 Authority.

Any two or more Banks may merge
voluntarily under authority of section
26(b) of the Bank Act, provided that
each of the following requirements has
been satisfied:

(a) The Constituent Banks have exe-
cuted a written merger agreement that
satisfies all requirements of §1278.3;

(b) The Constituent Banks have
jointly filed a merger application with
FHFA that satisfies all requirements of
§1278.4;

(c) The Director has approved the
merger application in accordance with
the requirements of §1278.5;
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(d) The members of each Constituent
Bank have ratified the merger agree-
ment as provided under §1278.6; and

(e) The Director has determined that
the Constituent Banks have satisfied
all conditions imposed in connection
with the approval of the merger appli-
cation, and has accepted the properly
executed organization certificate of the
Continuing Bank, as provided under
§1278.7.

§1278.3 Merger agreement.

A merger of Banks under the author-
ity of §1278.2 shall require a written
merger agreement that:

(a) Has been authorized by the af-
firmative vote of a majority of a
quorum of the board of directors of
each Constituent Bank at a meeting on
the record and has been executed by
authorized signing officers of each Con-
stituent Bank; and

(b) Sets forth all material terms and
conditions of the merger, including,
without limitation, provisions address-
ing each of the following matters—

(1) The proposed Effective Date and
the proposed acquisition date for pur-
poses of accounting for the transaction
under GAAP, if that date is to be dif-
ferent from the Effective Date;

(2) The proposed organization certifi-
cate and bylaws of the Continuing
Bank;

(3) The proposed capital structure
plan for the Continuing Bank;

(4) The proposed size and structure of
the board of directors for the Con-
tinuing Bank;

(6) The formula to be used to ex-
change the stock of the Constituent
Banks for the stock of the Continuing
Bank, and a provision prohibiting the
issuance of fractional shares of stock;

(6) Any conditions that must be sat-
isfied prior to the Effective Date,
which must include approval by the Di-
rector and ratification by the members
of the Constituent Banks;

(7) A statement of the representa-
tions or warranties, if any, made or to
be made by any Constituent Bank;

(8) A description of the legal or ac-
counting opinions or rulings, if any,
that are required to be obtained or fur-
nished by any party in connection with
the proposed merger; and
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(9) A statement that the board of di-
rectors of a Constituent Bank may ter-
minate the merger agreement before
the Effective Date upon a determina-
tion that:

(i) The information disclosed to
members contained material errors or
omissions;

(ii) Material misrepresentations were
made to members regarding the impact
of the merger;

(iii) Fraudulent activities were used
to obtain members’ approval; or

(iv) An event occurred subsequent to
the members’ vote that would have a
significant adverse impact on the fu-
ture viability of the Continuing Bank.

§1278.4 Merger application.

(a) Contents of application. Any two or
more Banks that wish to merge shall
submit to FHFA a merger application
that addresses all material aspects of
the proposed merger. As provided in
§1202.8 of this chapter, a Bank may
submit separately any portions of the
application that it believes contain
confidential or privileged trade secrets
or commercial or financial informa-
tion, which portions will be handled in
accordance with FHFA’s Freedom of
Information Act regulations set forth
in part 1202 of this chapter. The appli-
cation shall include, at a minimum,
the following:

(1) A written statement that in-
cludes—

(i) A summary of the material fea-
tures of the proposed merger;

(ii) The reasons for the proposed
merger;

(iii) The effect of the proposed merg-
er on the Constituent Banks and their
members;

(iv) The proposed Effective Date, the
proposed acquisition date for purposes
of accounting for the transaction under
GAAP, if that date is to be different
from the Effective Date (including the
reasons for designating a different ac-
quisition date), and the Record Date
established by each Constituent Bank’s
board of directors;

(v) If the Constituent Banks con-
template that the proposed merger will
be one of two or more related trans-
actions, a summary of the material
features of any related transactions
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and the bearing that the consumma-
tion of, or failure to consummate, the
related transactions is expected to
have upon the proposed merger;

(vi) If not addressed by the merger
agreement, the Banks’ proposal for the
ultimate size and composition of the
board of directors for the Continuing
Bank and their plan for reducing the
board to its ultimate size and composi-
tion, as well as the names of the per-
sons proposed to serve as directors and
senior executive officers of the Con-
tinuing Bank immediately after the
merger;

(vii) A description of all proposed
material operational changes includ-
ing, but not limited to, reductions in
the existing staffs of the Constituent
Banks (to the extent such information
is known), whether and how Bank oper-
ations will be combined, and whether
any Constituent Bank will continue to
operate as a branch of the Continuing
Bank;

(viii) Information demonstrating
that the Continuing Bank will comply
with all applicable capital require-
ments after the Effective Date;

(ix) A statement explaining all offi-
cer and director indemnification provi-
sions; and

(x) An undertaking that the Con-
stituent Banks will continue to dis-
close all material information, and up-
date all items of the application, as ap-
propriate;

(2) A copy of the executed merger
agreement and a certified copy of the
resolution of the board of directors of
each Constituent Bank authorizing the
merger agreement;

(3) A copy of the proposed organiza-
tion certificate of the Continuing
Bank;

(4) A copy of the proposed bylaws of
the Continuing Bank;

(6) A copy of the proposed capital
structure plan of the Continuing Bank;

(6) The most recent annual audited
Financial Statements, and any interim
quarterly financial statements for the
year-to-date, for each Constituent
Bank; and

(7) Pro forma Financial Statements
for the Continuing Bank as of the date
of the most recent statement of condi-
tion supplied under paragraph (a)(6) of
this section, and forecasted pro forma

12 CFR Ch. XII (1-1-12 Edition)

Financial Statements for each of at
least two years following such date.

(b) Additional information. FHFA may
require the Constituent Banks to sub-
mit any additional information FHFA
deems necessary to evaluate the pro-
posed merger. If FHFA has determined
a merger application to be complete as
provided in paragraph (c) of this sec-
tion, FHFA may require the Con-
stituent Banks to submit additional in-
formation only with respect to matters
derived from or prompted by the mate-
rials already submitted, or matters of a
material nature that were not reason-
ably apparent previously, including
matters concealed by the Constituent
Banks or relating to developments that
arose after the determination of com-
pleteness. If the Constituent Banks fail
to provide the additional information
in a timely manner, the Director may
deem the failure to provide the re-
quired information as grounds to deny
the application.

(c) Completion of application. Within
30 days of the receipt of a merger appli-
cation, FHFA shall determine whether
the application is complete and wheth-
er FHFA has all information necessary
for the Director to evaluate the pro-
posed merger.

(1) If FHFA determines that the ap-
plication is complete and that it has
all information necessary to evaluate
the proposed merger, it shall so inform
the Constituent Banks in writing.

(2) If FHFA determines that the ap-
plication is incomplete, or that it re-
quires additional information in order
to evaluate the application, it shall so
inform the Constituent Banks in writ-
ing, and shall specify the number of
days within which the Constituent
Banks must provide any additional in-
formation or materials. Within 15 days
of receipt of the additional information
or materials, FHFA shall inform the
Constituent Banks in writing whether
the merger application is complete.

§1278.5 Approval by Director.

(a) Standards. In determining whether
to approve a merger of Banks under the
authority of §1278.2, the Director shall
take into consideration the financial
and managerial resources of the Con-
stituent Banks, the future prospects of
the Continuing Bank, and the effect of
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the proposed merger on the safety and
soundness of the Continuing Bank and
the Bank system.

(b) Determination by Director. After
FHFA determines that a merger appli-
cation is complete, as provided in
§1278.4(c), the Director shall, within 30
days, either approve or deny the merg-
er application. An approval of a merger
application may include any conditions
the Director determines to be appro-
priate, and shall in all cases be condi-
tioned on each Constituent Bank dem-
onstrating that it has obtained its
members’ ratification of the merger
agreement in accordance with the re-
quirements of §1278.6 by submitting to
FHFA:

(1) A certified copy of the members’
resolution ratifying the merger agree-
ment, on which the members cast their
votes; and

(2) A certification of the member
vote from the Bank’s corporate sec-
retary or from an independent third
party.

(c) Notice. If the Director approves
the merger application, FHFA shall
provide written notice of the approval
and any conditions to each Constituent
Bank, as well as to each other Bank
and the Office of Finance. If the Direc-
tor denies the merger application,
FHFA shall provide written notice of
the denial to each Constituent Bank,
as well as to each other Bank and the
Office of Finance, and the notice to the
Constituent Banks shall include a
statement of the reasons for the denial.

§1278.6 Ratification by Bank mem-
bers.

(a) Requirements for member vote. No
merger of Banks under the authority of
§1278.2 may be consummated unless a
merger agreement meeting the require-
ments of §1278.3 has been ratified by
the affirmative vote of the members of
each Constituent Bank in a voting
process that meets the following re-
quirements:

(1) Notice of vote. Each Constituent
Bank shall submit the authorized
merger agreement to its members for
ratification by delivering to each insti-
tution that was a member as of the
Record Date—

(i) A ballot that permits the member
to vote for or against the ratification
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of the merger agreement, or to abstain
from such vote; and

(ii) A Disclosure Statement that es-
tablishes a closing date for the Bank’s
receipt of completed ballots that is no
earlier than 30 days after the date that
the ballot and Disclosure Statement
are delivered to its members.

(2) Voting rights and requirements. In
the vote to ratify the merger agree-
ment, each member of each Con-
stituent Bank shall be entitled to cast
one vote for each share of Bank stock
that the member was required to own
as of the Record Date, provided that
the number of votes that any member
may cast shall not exceed the average
number of shares of Bank stock re-
quired to be held by all members of
that Bank, calculated on a district-
wide basis, as of the Record Date. A
member must cast all of its votes ei-
ther for or against the ratification of
the merger agreement, or may abstain
with respect to all of its votes. Each
member’s vote shall be made by resolu-
tion of its governing body, either au-
thorizing the specific vote, or dele-
gating to an individual the authority
to vote.

(3) Determination of result. No Con-
stituent Bank shall review any ballot
until after the closing date established
in the Disclosure Statement or include
in the tabulation any ballot received
after the closing date. A Constituent
Bank shall tabulate the votes cast im-
mediately after the closing date. The
members of a Constituent Bank shall
be considered to have ratified a merger
agreement if a majority of votes cast
in the election have been cast in favor
of the ratification of the merger agree-
ment. The Constituent Bank, or the
Continuing Bank, as appropriate, shall
retain all ballots received for at least
two years after the date of the elec-
tion, and shall not disclose how any
member voted.

(4) Notice of result. Within 10 days of
the closing date, a Constituent Bank
shall deliver to its members, to each
Constituent Bank with which it pro-
poses to merge, and to FHFA a state-
ment of—

(i) The total number of eligible votes;

(ii) The number of members voting in
the election; and
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(iii) The total number of votes cast
both for and against ratification of the
merger agreement, as well as those
that were eligible to be cast by mem-
bers that abstained and by members
who failed to return completed ballots.

(b) False and misleading statements. In
connection with a proposed merger, no
Bank, nor any director, officer, or em-
ployee thereof, shall make any state-
ment, written or oral, which, at the
time and in the light of the cir-
cumstances under which it is made, is
false or misleading with respect to any
material fact, or which omits to state
any material fact necessary in order to
make the statement not false or mis-
leading, or necessary to correct any
earlier statement that has become
false or misleading.

§1278.7 Consummation of the merger.

(a) Post-approval submissions. After
the members of each Constituent Bank
have voted to ratify the merger agree-
ment, the Constituent Banks shall sub-
mit to FHFA:

(1) Evidence acceptable to the Direc-
tor that all conditions imposed in con-
nection with the approval of the merg-
er application under §1278.5 have been
satisfied, including the items specified
in §§1278.5(b)(1) and (2); and

(2) An organization certificate for the
Continuing Bank, in such form as
FHFA may specify, that has been exe-
cuted by the individuals who will con-
stitute the board of directors of the
Continuing Bank.

(b) Acceptance of organization certifi-
cate. Upon determining that all condi-
tions have been satisfied and that the
organization certificate meets the re-
quirements of §1278.7(a)(2), the Director
shall accept the organization certifi-
cate of the Continuing Bank by endors-
ing thereon the date of acceptance and
the Effective Date, which date shall be:
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(1) The proposed Effective Date set
forth in the merger agreement or, if
the merger agreement expresses the
proposed Effective Date in terms of a
range of dates, a date within the appli-
cable range of dates; or

(2) If the proposed Effective Date set
forth in the merger agreement has
passed, the earlier of:

(i) The 10th business day following
the date of acceptance of the organiza-
tion certificate by the Director; or

(ii) The last business day preceding
any date specified in the merger agree-
ment by which the merger agreement
will terminate if the merger has not
become effective.

(c) Effectiveness of merger. After the
Director has accepted the organization
certificate of the Continuing Bank as
provided in §1278.7(b), and as of the
commencement of the Effective Date
specified on such organization certifi-
cate:

(1) The Continuing Bank shall be-
come or remain a body corporate (de-
pending on the type of transaction) op-
erating under such organization certifi-
cate with all powers granted to a Bank
under the Bank Act;

(2) The Continuing Bank shall suc-
ceed to all rights, titles, powers, privi-
leges, books, records, assets, and liabil-
ities of the Constituent Banks, as pro-
vided in the merger agreement; and

(3) The corporate existence of any
Constituent Bank that is not a Con-
tinuing Bank shall cease, unless other-
wise provided in the merger agreement.

(d) Notice. After accepting the organi-
zation certificate for the Continuing
Bank, the Director shall provide to the
Constituent Banks, and to each other
Bank and the Office of Finance, prompt
written notice of that fact, which shall
include the date of acceptance and the
Effective Date of the organization cer-
tificate.

260



		Superintendent of Documents
	2012-04-09T14:12:25-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




