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§1500.1 What type of investments are
permitted by this part, and under
what conditions may they be made?

(a) What types of investments are per-
mitted by this part? Section 4(k)(4)(H) of
the Bank Holding Company Act (12
U.S.C. 1843(k)(4)(H)) and this part au-
thorize a financial holding company,
directly or indirectly and as principal
or on behalf of one or more persons, to
acquire or control any amount of
shares, assets or ownership interests of
a company or other entity that is en-
gaged in any activity not otherwise au-
thorized for the financial holding com-
pany under section 4 of the Bank Hold-
ing Company Act. For purposes of this
part, shares, assets or ownership inter-
ests acquired or controlled under sec-
tion 4(k)(4)(H) and this part are re-
ferred to as ‘“‘merchant banking invest-
ments.” A financial holding company
may not directly or indirectly acquire
or control any merchant banking in-
vestment except in compliance with
the requirements of this part.

(b) Must the investment be a bona fide
merchant banking investment? The acqui-

sition or control of shares, assets or
ownership interests under this part is
not permitted unless it is part of a
bona fide underwriting or merchant or
investment banking activity.

(c) What types of owmnership interests
may be acquired? Shares, assets or own-
ership interests of a company or other
entity include any debt or equity secu-
rity, warrant, option, partnership in-
terest, trust certificate or other instru-
ment representing an ownership inter-
est in the company or entity, whether
voting or nonvoting.

(d) Where in a financial holding com-
pany may merchant banking investments
be made? A financial holding company
and any subsidiary (other than a depos-
itory institution or subsidiary of a de-
pository institution) may acquire or
control merchant banking invest-
ments. A financial holding company
and its subsidiaries may not acquire or
control merchant banking investments
on behalf of a depository institution or
subsidiary of a depository institution.

(e) May assets other than shares be held
directly? A financial holding company
may not under this part acquire or con-
trol assets, other than debt or equity
securities or other ownership interests
in a company, unless:

(1) The assets are held by or prompt-
ly transferred to a portfolio company;

(2) The portfolio company maintains
policies, books and records, accounts,
and other indicia of corporate, partner-
ship or limited liability organization
and operation that are separate from
the financial holding company and
limit the legal liability of the financial
holding company for obligations of the
portfolio company; and

(3) The portfolio company has man-
agement that is separate from the fi-
nancial holding company to the extent
required by §1500.2.

(f) What type of affiliate is required for
a financial holding company to make mer-
chant banking investments? A financial
holding company may not acquire or
control merchant banking investments
under this part unless the financial
holding company qualifies under at
least one of the following paragraphs:
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(1) Securities affiliate. The financial
holding company is or has an affiliate
that is registered under the Securities
Exchange Act of 1934 (15 U.S.C. 78c, 780,
780-4) as:

(i) A broker or dealer; or

(ii) A municipal securities dealer, in-
cluding a separately identifiable de-
partment or division of a bank that is
registered as a municipal securities
dealer.

(2) Insurance affiliate with an invest-
ment adviser affiliate. The financial
holding company controls:

(i) An insurance company that is pre-
dominantly engaged in underwriting
life, accident and health, or property
and casualty insurance (other than
credit-related insurance), or providing
and issuing annuities; and

(ii) A company that:

(A) Is registered with the Securities
and Exchange Commission as an in-
vestment adviser under the Investment
Advisers Act of 1940 (15 U.S.C. 80b-1 et
seq.); and

(B) Provides investment advice to an
insurance company.

§1500.2 What are the limitations on
managing or operating a portfolio
company held as a merchant bank-
ing investment?

(a) May a financial holding company
routinely manage or operate a portfolio
company? Except as permitted in para-
graph (e) of this section, a financial
holding company may not routinely
manage or operate any portfolio com-
pany.

(b) When does a financial holding com-
pany routinely manage or operate a com-
pany?—(1) Examples of routine manage-
ment or operation—(i) Executive officer
interlocks at the portfolio company. A fi-
nancial holding company routinely
manages or operates a portfolio com-
pany if any director, officer or em-
ployee of the financial holding com-
pany serves as or has the responsibil-
ities of an executive officer of the port-
folio company.

(ii) Interlocks by executive officers of
the financial holding company—(A) Pro-
hibition. A financial holding company
routinely manages or operates a port-
folio company if any executive officer
of the financial holding company
serves as or has the responsibilities of

12 CFR Ch. XV (1-1-12 Edition)

an officer or employee of the portfolio
company.

(B) Definition. For purposes of para-
graph (b)(1)(ii)(A) of this section, the
term ‘‘financial holding company’ in-
cludes the financial holding company
and only the following subsidiaries of
the financial holding company:

(I) A securities broker or dealer reg-
istered under the Securities Exchange
Act of 1934;

(2) A depository institution;

(3) An affiliate that engages in mer-
chant banking activities under this
part or insurance company investment
activities under section 4(k)(4)(I) of the
Bank Holding Company Act (12 U.S.C.
1843(k)(H(D));

(4) A small business investment com-
pany (as defined in section 302(b) of the
Small Business Investment Act of 1958
(156 U.S.C. 682(b)) controlled by the fi-
nancial holding company or by any de-
pository institution controlled by the
financial holding company; and

(5) Any other affiliate that engages
in significant equity investment activi-
ties that are subject to a special cap-
ital charge under the capital adequacy
rules or guidelines of the Board.

(iii) Covenants regarding ordinary
course of business. A financial holding
company routinely manages or oper-
ates a portfolio company if any cov-
enant or other contractual arrange-
ment exists between the financial hold-
ing company and the portfolio com-
pany that would restrict the portfolio
company’s ability to make routine
business decisions, such as entering
into transactions in the ordinary
course of business or hiring officers or
employees other than executive offi-
cers.

(2) Presumptions of routine management
or operation. A financial holding com-
pany is presumed to routinely manage
or operate a portfolio company if:

(i) Any director, officer, or employee
of the financial holding company
serves as or has the responsibilities of
an officer (other than an executive offi-
cer) or employee of the portfolio com-
pany; or

(ii) Any officer or employee of the
portfolio company is supervised by any
director, officer, or employee of the fi-
nancial holding company (other than
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in that individual’s capacity as a direc-
tor of the portfolio company).

(¢c) How may a financial holding com-
pany rebut a presumption that it is rou-
tinely managing or operating a portfolio
company? A financial holding company
may rebut a presumption that it is rou-
tinely managing or operating a port-
folio company under paragraph (b)(2) of
this section by presenting information
to the Board demonstrating to the
Board’s satisfaction that the financial
holding company is not routinely man-
aging or operating the portfolio com-
pany.

(d) What arrangements do not involve
routinely managing or operating a port-
folio company?—(1) Director representa-
tion at portfolio companies. A financial
holding company may select any or all
of the directors of a portfolio company
or have one or more of its directors, of-
ficers, or employees serve as directors
of a portfolio company if:

(i) The portfolio company employs
officers and employees responsible for
routinely managing and operating the
company; and

(ii) The financial holding company
does not routinely manage or operate
the portfolio company, except as per-
mitted in paragraph (e) of this section.

(2) Covenants or other provisions re-
garding extraordinary events. A financial
holding company may, by virtue of
covenants or other written agreements
with a portfolio company, restrict the
ability of the portfolio company, or re-
quire the portfolio company to consult
with or obtain the approval of the fi-
nancial holding company, to take ac-
tions outside of the ordinary course of
the business of the portfolio company.
Examples of the types of actions that
may be subject to these types of cov-
enants or agreements include, but are
not limited to, the following:

(i) The acquisition of significant as-
sets or control of another company by
the portfolio company or any of its
subsidiaries;

(ii) Removal or selection of an inde-
pendent accountant or auditor or in-
vestment banker by the portfolio com-
pany;

(iii) Significant changes to the busi-
ness plan or accounting methods or
policies of the portfolio company;
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(iv) Removal or replacement of any
or all of the executive officers of the
portfolio company;

(v) The redemption, authorization or
issuance of any equity or debt securi-
ties (including options, warrants or
convertible shares) of the portfolio
company or any borrowing by the port-
folio company outside of the ordinary
course of business;

(vi) The amendment of the articles of
incorporation or by-laws (or similar
governing documents) of the portfolio
company; and

(vii) The sale, merger, consolidation,
spin-off, recapitalization, liquidation,
dissolution or sale of substantially all
of the assets of the portfolio company
or any of its significant subsidiaries.

(3) Providing advisory and underwriting
services to, and having consultations
with, a portfolio company. A financial
holding company may:

(i) Provide financial, investment and
management consulting advice to a
portfolio company in a manner con-
sistent with and subject to any restric-
tions on such activities contained in
§§225.28(b)(6) or 225.86(b)(1) of the
Board’s Regulation Y (12 CFR
225.28(b)(6) and 225.86(b)(1));

(ii) Provide assistance to a portfolio
company in connection with the under-
writing or private placement of its se-
curities, including acting as the under-
writer or placement agent for such se-
curities; and

(iii) Meet with the officers or em-
ployees of a portfolio company to mon-
itor or provide advice with respect to
the portfolio company’s performance
or activities.

(e) When may a financial holding com-
pany routinely manage or operate a port-
folio company?—(1) Special circumstances
required. A financial holding company
may routinely manage or operate a
portfolio company only when interven-
tion by the financial holding company
is necessary or required to obtain a
reasonable return on the financial
holding company’s investment in the
portfolio company upon resale or other
disposition of the investment, such as
to avoid or address a significant oper-
ating loss or in connection with a loss
of senior management at the portfolio
company.
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(2) Duration Limited. A financial hold-
ing company may routinely manage or
operate a portfolio company only for
the period of time as may be necessary
to address the cause of the financial
holding company’s involvement, to ob-
tain suitable alternative management
arrangements, to dispose of the invest-
ment, or to otherwise obtain a reason-
able return upon the resale or disposi-
tion of the investment.

(3) Notice required for extended involve-
ment. A financial holding company may
not routinely manage or operate a
portfolio company for a period greater
than nine months without prior writ-
ten notice to the Board.

(4) Documentation required. A finan-
cial holding company must maintain
and make available to the Board upon
request a written record describing its
involvement in routinely managing or
operating a portfolio company.

(f) May a depository institution or its
subsidiary routinely manage or operate a
portfolio company?—(1) In general. A de-
pository institution and a subsidiary of
a depository institution may not rou-
tinely manage or operate a portfolio
company in which an affiliated com-
pany owns or controls an interest
under this part.

(2) Definition applying provisions gov-
erning routine management or operation.
For purposes of this section other than
paragraph (e) and for purposes of
§1500.4(d), a financial holding company
includes a depository institution con-
trolled by the financial holding com-
pany and a subsidiary of such a deposi-
tory institution.

(3) Ezception for certain subsidiaries of
depository institutions. For purposes of
paragraph (e) of this section, a finan-
cial holding company includes a finan-
cial subsidiary held in accordance with
section 5136A of the Revised Statutes
(12 U.S.C. 24a) or section 46 of the Fed-
eral Deposit Insurance Act (12 U.S.C.
1831w), and a subsidiary that is a small
business investment company and that
is held in accordance with the Small
Business Investment Act (15 U.S.C. 661
et seq.), and such a subsidiary may, in
accordance with the limitations set
forth in this section, routinely manage
or operate a portfolio company in
which an affiliated company owns or
controls an interest under this part.

12 CFR Ch. XV (1-1-12 Edition)

§1500.3 What are the holding periods
permitted for merchant banking in-
vestments?

(a) Must investments be made for resale?
A financial holding company may own
or control shares, assets and ownership
interests pursuant to this part only for
a period of time to enable the sale or
disposition thereof on a reasonable
basis consistent with the financial via-
bility of the financial holding com-
pany’s merchant banking investment
activities.

(b) What period of time is generally per-
mitted for holding merchant banking in-
vestments?>—(1) In general. Except as
provided in this section or §1500.4, a fi-
nancial holding company may not, di-
rectly or indirectly, own, control or
hold any share, asset or ownership in-
terest pursuant to this part for a period
that exceeds 10 years.

(2) Ownership interests acquired from or
transferred to companies held under this
part. For purposes of paragraph (b)(1) of
this section, shares, assets or owner-
ship interests—

(i) Acquired by a financial holding
company from a company in which the
financial holding company held an in-
terest under this part will be consid-
ered to have been acquired by the fi-
nancial holding company on the date
that the share, asset or ownership in-
terest was acquired by the company;
and

(ii) Acquired by a company from a fi-
nancial holding company will be con-
sidered to have been acquired by the
company on the date that the share,
asset or ownership interest was ac-
quired by the financial holding com-
pany if—

(A) The financial holding company
held the share, asset, or ownership in-
terest under this part; and

(B) The financial holding company
holds an interest in the acquiring com-
pany under this part.

(3) Interests previously held by a finan-
cial holding company under limited au-
thority. For purposes of paragraph (b)(1)
of this section, any shares, assets, or
ownership interests previously owned
or controlled, directly or indirectly, by
a financial holding company under any
other provision of the Federal banking
laws that imposes a limited holding pe-
riod will if acquired under this part be
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considered to have been acquired by
the financial holding company under
this part on the date the financial
holding company first acquired owner-
ship or control of the shares, assets or
ownership interests under such other
provision of law. For purposes of this
paragraph (b)(3), a financial holding
company includes a depository institu-
tion controlled by the financial holding
company and any subsidiary of such a
depository institution.

(4) Approval required to hold interests
held in excess of time limit. A financial
holding company may seek Board ap-
proval to own, control or hold shares,
assets or ownership interests of a com-
pany under this part for a period that
exceeds the period specified in para-
graph (b)(1) of this section. A request
for approval must:

(1) Be submitted to the Board at least
90 days prior to the expiration of the
applicable time period;

(ii) Provide the reasons for the re-
quest, including information that ad-
dresses the factors in paragraph (b)(5)
of this section; and

(iii) Explain the financial holding
company’s plan for divesting the
shares, assets or ownership interests.

(5) Factors governing Board determina-
tions. In reviewing any proposal under
paragraph (b)(4) of this section, the
Board may consider all the facts and
circumstances related to the invest-
ment, including:

(i) The cost to the financial holding
company of disposing of the invest-
ment within the applicable period;

(ii) The total exposure of the finan-
cial holding company to the company
and the risks that disposing of the in-
vestment may pose to the financial
holding company;

(iii) Market conditions;

(iv) The nature of the portfolio com-
pany’s business;

(v) The extent and history of involve-
ment by the financial holding company
in the management and operations of
the company; and

(vi) The average holding period of the
financial holding company’s merchant
banking investments.

(6) Restrictions applicable to invest-
ments held beyond time period. A finan-
cial holding company that directly or
indirectly owns, controls or holds any

§1500.4

share, asset or ownership interest of a
company under this part for a total pe-
riod that exceeds the period specified
in paragraph (b)(1) of this section
must—

(i) For purposes of determining the
financial holding company’s regulatory
capital, apply to the financial holding
company’s adjusted carrying value of
such shares, assets, or ownership inter-
ests a capital charge determined by the
Board that must be:

(A) Higher than the maximum mar-
ginal Tier 1 capital charge applicable
under the Board’s capital adequacy
rules or guidelines (see 12 CFR 225 ap-
pendix A) to merchant banking invest-
ments held by that financial holding
company; and

(B) In no event less than 25 percent of
the adjusted carrying value of the in-
vestment; and

(ii) Abide by any other restrictions
that the Board may impose in connec-
tion with granting approval under
paragraph (b)(4) of this section.

§1500.4 How are investments in pri-
vate equity funds treated under
this part?

(a) What is a private equity fund? For
purposes of this part, a ‘“‘private equity
fund” is any company that:

(1) Is formed for the purpose of and is
engaged exclusively in the business of
investing in shares, assets, and owner-
ship interests of financial and non-
financial companies for resale or other
disposition;

(2) Is not an operating company;

(3) No more than 25 percent of the
total equity of which is held, owned or
controlled, directly or indirectly, by
the financial holding company and its
directors, officers, employees and prin-
cipal shareholders;

(4) Has a maximum term of not more
than 15 years; and

(5) Is not formed or operated for the
purpose of making investments incon-
sistent with the authority granted
under section 4(k)(4)(H) of the Bank
Holding Company Act (@12 TU.S.C.
1843(k)(4)(H)) or evading the limita-
tions governing merchant banking in-
vestments contained in this part.

(b) What form may a Dprivate equity
fund take? A private equity fund may
be a corporation, partnership, limited
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liability company or other type of
company that issues ownership inter-
ests in any form.

(c) What is the holding period permitted
for interests in private equity funds?—(1)
In general. A financial holding company
may own, control or hold any interest
in a private equity fund under this part
and any interest in a portfolio com-
pany that is owned or controlled by a
private equity fund in which the finan-
cial holding company owns or controls
any interest under this part for the du-
ration of the fund, up to a maximum of
15 years.

(2) Request to hold interest for longer
period. A financial holding company
may seek Board approval to own, con-
trol or hold an interest in or held
through a private equity fund for a pe-
riod longer than the duration of the
fund in accordance with §1500.3(b) of
this part.

(3) Application of rules. The rules de-
scribed in §1500.3(b)(2) and (3) gov-
erning holding periods of interests ac-
quired, transferred or previously held
by a financial holding company apply
to interests in, held through, or ac-
quired from a private equity fund.

(d) How do the restrictions on routine
management and operation apply to pri-
vate equity funds and investments held
through a private equity fund?—(1) Port-
folio companies held through a private eq-
uity fund. A financial holding company
may not routinely manage or operate a
portfolio company that is owned or
controlled by a private equity fund in
which the financial holding company
owns or controls any interest under
this part, except as permitted under
§1500.2(e).

(2) Private equity funds controlled by a
financial holding company. A private eq-
uity fund that is controlled by a finan-
cial holding company may not rou-
tinely manage or operate a portfolio
company, except as permitted under
§1500.2(e).

(3) Private equity funds that are not
controlled by a financial holding com-
pany. A private equity fund may rou-
tinely manage or operate a portfolio
company so long as no financial hold-
ing company controls the private eq-
uity fund or as permitted under
§1500.2(e).
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(4) When does a financial holding com-
pany control a private equity fund? A fi-
nancial holding company controls a
private equity fund for purposes of this
part if the financial holding company,
including any director, officer, em-
ployee or principal shareholder of the
financial holding company:

(i) Serves as a general partner, man-
aging member, or trustee of the private
equity fund (or serves in a similar role
with respect to the private equity
fund);

(ii) Owns or controls 25 percent or
more of any class of voting shares or
similar interests in the private equity
fund;

(iii) In any manner selects, controls
or constitutes a majority of the direc-
tors, trustees or management of the
private equity fund; or

(iv) Owns or controls more than 5
percent of any class of voting shares or
similar interests in the private equity
fund and is the investment adviser to
the fund.

§1500.5 What aggregate thresholds
apply to merchant banking invest-
ments?

(a) In general. A financial holding
company may not, without Board ap-
proval, directly or indirectly acquire
any additional shares, assets or owner-
ship interests under this part or make
any additional capital contribution to
any company the shares, assets or own-
ership interests of which are held by
the financial holding company under
this part if the aggregate carrying
value of all merchant banking invest-
ments held by the financial holding
company under this part exceeds:

(1) 30 percent of the Tier 1 capital of
the financial holding company; or

(2) After excluding interests in pri-
vate equity funds, 20 percent of the
Tier 1 capital of the financial holding
company

(b) How do these thresholds apply to a
private equity fund? Paragraph (a) of
this section applies to the interest ac-
quired or controlled by the financial
holding company under this part in a
private equity fund. Paragraph (a) of
this section does not apply to any in-
terest in a company held by a private
equity fund or to any interest held by
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a person that is not affiliated with the
financial holding company.

(c) How long do these thresholds remain
in effect? This §1500.5 shall cease to be
effective on the date that a final rule
issued by the Board that specifically
addresses the appropriate regulatory
capital treatment of merchant banking
investments becomes effective.

§1500.6 What risk management, record
keeping and reporting policies are
required to make merchant bank-
ing investments?

(a) What internal controls and records
are necessary?—(1) General. A financial
holding company, including a private
equity fund controlled by a financial
holding company, that makes invest-
ments under this part must establish
and maintain policies, procedures,
records and systems reasonably de-
signed to conduct, monitor and manage
such investment activities and the
risks associated with such investment
activities in a safe and sound manner,
including policies, procedures, records
and systems reasonably designed to:

(i) Monitor and assess the carrying
value, market value and performance
of each investment and the aggregate
portfolio;

(ii) Identify and manage the market,
credit, concentration and other risks
associated with such investments;

(iii) Identify, monitor and assess the
terms, amounts and risks arising from
transactions and relationships (includ-
ing contingent fees or contingent inter-
ests) with each company in which the
financial holding company holds an in-
terest under this part;

(iv) Ensure the maintenance of cor-
porate separateness between the finan-
cial holding company and each com-
pany in which the financial holding
company holds an interest under this
part and protect the financial holding
company and its depository institution
subsidiaries from legal liability for the
operations conducted and financial ob-
ligations of each such company; and

(v) Ensure compliance with this part.

(2) Availability of records. A financial
holding company must make the poli-
cies, procedures and records required
by paragraph (a)(1) of this section
available to the Board or the appro-
priate Reserve Bank upon request.

§1500.8

(b) Certain additional recordkeeping
and reporting requirements for mer-
chant banking investments are set
forth in the Board’s Regulation Y, 12
CFR 225.175.

§1500.7 How do the statutory -cross
marketing and sections 23A and B
limitations apply to merchant bank-
ing investments?

Certain cross-marketing limitations
and limitations under sections 23A and
23B of the Federal Reserve Act (12
U.S.C. 371c, 371c-1) applicable to mer-
chant banking investments are set
forth in the Board’s Regulation Y, 12
CFR 225.176.

§1500.8 Definitions.

(a) What do references to a financial
holding company include?—(1) Except as
otherwise expressly provided, the term
“financial holding company” as used in
this part means the financial holding
company and all of its subsidiaries, in-
cluding a private equity fund or other
fund controlled by the financial hold-
ing company.

(2) Except as otherwise expressly pro-
vided, the term ‘‘financial holding
company’ does not include a deposi-
tory institution or subsidiary of a de-
pository institution or any portfolio
company controlled directly or indi-
rectly by the financial holding com-
pany.

(b) What do references to a depository
institution include? For purposes of this
part, the term ‘‘depository institution”
includes a U.S. branch or agency of a
foreign bank.

(c) What is a portfolio company? A
portfolio company is any company or
entity:

(1) That is engaged in any activity
not authorized for the financial holding
company under section 4 of the Bank
Holding Company Act (12 U.S.C. 1843);
and

(2) Any shares, assets or ownership
interests of which are held, owned or
controlled directly or indirectly by the
financial holding company pursuant to
this part, including through a private
equity fund that the financial holding
company controls.

(d) Who are the executive officers of a
company?—(1) An executive officer of a
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company is any person who partici-
pates or has the authority to partici-
pate (other than in the capacity as a
director) in major policymaking func-
tions of the company, whether or not
the officer has an official title, the
title designates the officer as an assist-
ant, or the officer serves without sal-
ary or other compensation.

(2) The term ‘‘executive officer’ does
not include—

(i) Any person, including a person
with an official title, who may exercise
a certain measure of discretion in the
performance of his duties, including
the discretion to make decisions in the
ordinary course of the company’s busi-
ness, but who does not participate in
the determination of major policies of
the company and whose decisions are
limited by policy standards fixed by
senior management of the company; or

(ii) Any person who is excluded from
participating (other than in the capac-
ity of a director) in major policy-
making functions of the company by
resolution of the board of directors or
by the bylaws of the company and who
does not in fact participate in such pol-
icymaking functions.

(e) What is the Board? The Board
means the Board of Governors of the
Federal Reserve System.

(f) How are other terms that are used in
this part defined? Unless otherwise de-
fined in this part, all terms used have
the meanings given such terms in the
Board’s Regulation Y (12 CFR Part 225).

PART 1501—FINANCIAL
SUBSIDIARIES

Sec.

1501.1 How do you request the Secretary to
determine that an activity is financial in
nature or incidental to a financial activ-
ity?

1501.2 What activities has the Secretary de-
termined to be financial in nature or in-
cidental to a financial activity?

1501.3 Comparable ratings requirement for
national banks among the second 50 larg-
est insured banks.

AUTHORITY: Section 5136A of the Revised
Statutes of the United States (12 U.S.C. 24a).

SOURCE: 656 FR 14821, Mar. 20, 2000, unless
otherwise noted.
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§1501.1 How do you request the Sec-
retary to determine that an activity
is financial in nature or incidental
to a financial activity?

(a) Requests regarding activities that
may be financial in nature or incidental
to a financial activity. A national bank
or other interested party may request
the Secretary to determine that an ac-
tivity not defined to be financial in na-
ture or incidental to a financial activ-
ity in Section 4(k)(4) of the Bank Hold-
ing Company Act (12 U.S.C. 1843(k)(4)),
is financial in nature or incidental to a
financial activity.

(b) What information must the request
contain? A request submitted under
this section must be in writing and
must:

(1) Identify and define the activity
for which the determination is sought,
specifically describing what the activ-
ity would involve and how the activity
would be conducted;

(2) Explain in detail why the activity
should be considered financial in na-
ture or incidental to a financial activ-
ity; and

(3) Provide information supporting
the requested determination and any
other information required by the Sec-
retary concerning the proposed activ-
ity.

(c) What factors will the Secretary take
into account in making his determination?
(1) Section 121 of the Gramm-Leach-
Bliley Act (GLBA) (Public Law 106-102,
113 Stat. 1373) requires the Secretary to
take into account the following factors
in making his determination:

(i) The purposes of section 5136A of
the Revised Statutes (12 U.S.C. 24a) and
the GLBA;

(ii) Changes or reasonably expected
changes in the marketplace in which
banks compete;

(iii) Changes or reasonably expected
changes in the technology for deliv-
ering financial services; and

(iv) Whether the activity is necessary
or appropriate to allow a bank and the
subsidiaries of a bank to—

(A) Compete effectively with any
company seeking to provide financial
services in the United States;

(B) Efficiently deliver information
and services that are financial in na-
ture through the use of technological
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means, including any application nec-
essary to protect the security or effi-
cacy of systems for the transmission of
data or financial transactions; and

(C) Offer customers any available or
emerging technological means for
using financial services or for the docu-
ment imaging of data.

(2) Because the Secretary is required
to consider the factors in paragraph
(c)(1) of this section in making his de-
termination, any request should ad-
dress the factors in paragraph (c)(1) of
this section. The Secretary may also
consider other relevant factors.

(d) What action will the Secretary take
after receiving a request?>—(1) Consulta-
tion with the Board of Governors of the
Federal Reserve System (Board). Upon re-
ceiving the request, the Secretary will
send a copy to the Board and consult
with the Board in accordance with sec-
tion 5136A(b)(1)(B)(i) of the Revised
Statutes (12 U.S.C. 5136A(b)(1)(B)(1)).

(2) Public notice. The Secretary may,
as appropriate and after consultation
with the Board, publish a description of
the proposal in the FEDERAL REGISTER
with a request for public comment.

(e) How and when will the Secretary act
on a request? In the case of each re-
quest, the Secretary:

(1) Will inform the requester of the
Secretary’s final determination regard-
ing the requested activity; and

(2) Will endeavor to inform the re-
quester of the Secretary’s final deter-
mination within 60 days of completion
of both the consultative process de-
scribed in paragraph (d)(1) of this sec-
tion and the public comment period, if
any.

(f) What must a national bank do in
order for a financial subsidiary to engage
in activities that the Secretary has deter-
mined are financial in nature or inci-
dental to financial activities? Once the
Secretary determines that an activity
is financial in nature or incidental to a
financial activity (either in accordance
with this section or after evaluation of
a proposal raised by the Board under
section 5136A(b)(1)(B)(ii) of the Revised
Statutes), a financial subsidiary may
engage in the activity subject to the
requirements of 12 CFR part 5 and in
accordance with any terms or condi-
tions established by the Secretary in

§1501.2

connection with authorizing the activ-
ity.

§1501.2 What activities has the Sec-
retary determined to be financial in
nature or incidental to a financial
activity?

(a) Activities permitted under section
5136 A(b)(3) of the Revised Statutes (12
U.S.C. 24a(b)(3)). (1) The following types
of activities are financial in nature or
incidental to a financial activity when
conducted pursuant to a determination
by the Secretary under paragraph (a)(2)
of this section:

(i) Lending, exchanging, transferring,
investing for others, or safeguarding fi-
nancial assets other than money or se-
curities;

(ii) Providing any device or other in-
strumentality for transferring money
or other financial assets; and

(iii) Arranging, effecting, or facili-
tating financial transactions for the
account of third parties.

(2) Review of specific activities. (1) Is a
specific request required? A financial
subsidiary that wishes to engage on the
basis of paragraph (a)(1) of this section
in an activity that is not otherwise
permissible for a financial subsidiary
must obtain a determination from the
Secretary that the activity is per-
mitted under paragraph (a)(l).

(ii) Consultation with the Board of
Governors of the Federal Reserve System.
After receiving a request under this
section, the Secretary will provide the
Board of Governors of the Federal Re-
serve System (Board) with a copy of
the request and consult with the Board
in accordance with section
5136A(b)(1)(B)(i) of the Revised Stat-
utes (12 U.S.C. 24a(b)(1)(B)({)).

(iii) Secretary action on requests. After
consultation with the Board, the Sec-
retary will promptly make a written
determination regarding whether the
specific activity described in the re-
quest is included in an activity cat-
egory listed in paragraph (a)(1) of this
section and is therefore either finan-
cial in nature or incidental to a finan-
cial activity.

(3) What factors will the Secretary con-
sider? In evaluating a request made
under this section, the Secretary will
take into account the factors listed in
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section 5136A(b)(2) of the Revised Stat-
utes (12 U.S.C. 24a(b)(2)) that the Sec-
retary must consider when determining
whether an activity is financial in na-
ture or incidental to a financial activ-
ity.

(4) What information must the request
contain? Any request by financial sub-
sidiary under this section must be in
writing and must:

(i) Identify and define the activity
for which the determination is sought,
specifically describing what the activ-
ity would involve and how the activity
would be conducted; and

(ii) Provide information supporting
the requested determination, including
information regarding how the pro-
posed activity falls into one of the cat-
egories listed in paragraph (a)(1) of this
section, and any other information re-
quired by the Secretary concerning the
proposed activity.

(b) [Reserved]

[66 FR 260, Jan. 3, 2001]

§1501.3 Comparable ratings require-
ment for national banks among the
second 50 largest insured banks.

(a) Scope and purpose. Section 5136A
of the Revised Statutes permits a na-
tional bank that is within the second
50 largest insured banks to own or con-
trol a financial subsidiary only if,
among other requirements, the bank
satisfies the eligible debt requirement
set forth in section 5136A or an alter-

12 CFR Ch. XV (1-1-12 Edition)

native criteria jointly established by
the Secretary of the Treasury and the
Board of Governors of the Federal Re-
serve System. This section establishes
the alternative criteria that a national
bank among the second 50 largest in-
sured banks may meet, which criteria
is comparable to and consistent with
the purposes of the eligible debt re-
quirement established by section 5136A.

(b) Alternative criteria. A mnational
bank satisfies the alternative criteria
referenced in Section 5136A(a)(2)(E) of
the Revised Statutes (12 U.S.C. 24a) and
12 CFR 5.39(g)(3) if the bank has a cur-
rent long-term issuer credit rating
from at least one nationally recognized
statistical rating organization that is
within the three highest investment
grade rating categories used by the or-
ganization.

(c) Definition of long-term issuer credit
rating. A ‘‘long-term issuer credit rat-
ing” is a written opinion issued by a
nationally recognized statistical rating
organization of the bank’s overall ca-
pacity and willingness to pay on a
timely basis its unsecured, dollar-de-
nominated financial obligations matur-
ing in not less than one year.

[66 FR 8750, Feb. 2, 2001]
PARTS 1502-1503 [RESERVED]
PARTS 1505-1507 [RESERVED]
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