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for access to records by an individual, 
such request must be in writing and 
signed by the individual making the re-
quest. The Executive Director will not 
entertain any appeal from an alleged 
denial of failure to comply with an oral 
request. Any person who has made an 
oral request for information or access 
to records who believes that the re-
quest has been improperly denied 
should resubmit the request in appro-
priate written form to obtain proper 
consideration and, if need be, adminis-
trative review. 

(2) Misdirected written requests. The 
ASC cannot assure that a timely or 
satisfactory response will be given to 
written requests for information, ac-
cess or amendment by an individual 
with respect to records pertaining to 
him or her that are directed to the ASC 
other than in a manner prescribed in 
§§ 1102.103(a), 1102.106(a), 1102.108(a)(2), 
and 1102.110 of this subpart. Any staff 
member who receives a written request 
for information, access or amendment 
should promptly forward the request to 
the Privacy Act Officer. Misdirected 
requests for records will be considered 
to have been received by the ASC only 
when they have been actually received 
by the Privacy Act Officer in cases 
under § 1102.108(a)(2). The Executive Di-
rector will not entertain any appeal 
from an alleged denial or failure to 
comply with a misdirected request, un-
less it is clearly shown that the request 
was in fact received by the Privacy Act 
Officer. 

§ 1102.109 Fees. 

(a) There will be no charge assessed 
to the individual for the ASC’s expense 
involved in searching for or reviewing 
the record. Copies of the ASC’s records 
will be provided by a commercial copi-
er at rates established by a contract 
between the copier and the ASC or by 
the ASC at the rates in § 1101.4(b)(5)(ii) 
of 12 CFR part 1101. 

(b) Waiver or reduction of fees. When-
ever the Executive Director of the ASC 
determines that good cause exists to 
grant a request for reduction or waiver 
of fees for copying documents, he or 
she may reduce or waive any such fees. 

§ 1102.110 Penalties. 
Title 18 U.S.C. 1001 makes it a crimi-

nal offense, subject to a maximum fine 
of $10,000, or imprisonment for not 
more than 5 years or both, to know-
ingly and willingly make or cause to be 
made any false or fraudulent state-
ments or representations in any matter 
within the jurisdiction of any agency 
of the United States. 5 U.S.C. 552a(i) 
makes it a misdemeanor punishable by 
a fine of not more than $5,000 for any 
person knowingly and willfully to re-
quest or obtain any record concerning 
an individual from the ASC under false 
pretenses. 5 U.S.C. 552a(i) (1) and (2) 
provide criminal penalties for certain 
violations of the Privacy Act by offi-
cers and employees of the ASC. 

Subpart D—Description of Office, 
Procedures, Public Information 

AUTHORITY: 5 U.S.C. 552, 553(e); and Execu-
tive Order 12600, 52 FR 23781 (3 CFR, 1987 
Comp., p. 235). 

SOURCE: 57 FR 60724, Dec. 22, 1992, unless 
otherwise noted. 

§ 1102.300 Purpose and scope. 
This part sets forth the basic policies 

of the Appraisal Subcommittee of the 
Federal Financial Institutions Exam-
ination Council (‘‘ASC’’) regarding in-
formation it maintains and the proce-
dures for obtaining access to such in-
formation. This part does not apply to 
the Federal Financial Institutions Ex-
amination Council. Section 1102.301 
sets forth definitions applicable to this 
part 1102, subpart D. Section 1102.302 
describes the ASC’s statutory author-
ity and functions. Section 1102.303 de-
scribes the ASC’s organization and 
methods of operation. Section 1102.304 
describes the types of information and 
documents typically published in the 
FEDERAL REGISTER. Section 1102.305 ex-
plains how to access public records 
maintained on the ASC’s World Wide 
Web site and at the ASC’s office and 
describes the categories of records gen-
erally found there. Section 1102.306 im-
plements the Freedom of Information 
Act (‘‘FOIA’’) (5 U.S.C. 552). Section 
1102.307 authorizes the discretionary 
disclosure of exempt records under cer-
tain limited circumstances. Section 
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1102.308 provides anyone with the right 
to petition the ASC to issue, amend, 
and repeal rules of general application. 
Section 1102.309 sets out the ASC’s con-
fidential treatment procedures. Sec-
tion 1102.310 outlines procedures for 
serving a subpoena or other legal proc-
ess to obtain information maintained 
by the ASC. 

[64 FR 72496, Dec. 28, 1999] 

§ 1102.301 Definitions. 
For purposes of this subpart: 
(a) ASC means the Appraisal Sub-

committee of the Federal Financial In-
stitutions Examination Council. 

(b) Commercial use request means a re-
quest from, or on behalf of, a requester 
who seeks records for a use or purpose 
that furthers the commercial, trade, or 
profit interests of the requester or the 
person on whose behalf the request is 
made. In determining whether a re-
quest falls within this category, the 
ASC will determine the use to which a 
requester will put the records re-
quested and seek additional informa-
tion as it deems necessary. 

(c) Direct costs means those expendi-
tures the ASC actually incurs in 
searching for, duplicating, and, in the 
case of commercial requesters, review-
ing records in response to a request for 
records. 

(d) Disclose or disclosure mean to give 
access to a record, whether by pro-
ducing the written record or by oral 
discussion of its contents. Where the 
ASC member or employee authorized 
to release ASC documents makes a de-
termination that furnishing copies of 
the documents is necessary, these 
words include the furnishing of copies 
of documents or records. 

(e) Duplication means the process of 
making a copy of a record necessary to 
respond to a request for records or for 
inspection of original records that con-
tain exempt material or that cannot 
otherwise be directly inspected. Such 
copies can take the form of paper copy, 
microfilm, audiovisual records, or ma-
chine readable records (e.g., magnetic 
tape or computer disk). 

(f) Educational institution means a 
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate or graduate 
higher education, an institution of pro-

fessional education, and an institution 
of vocational education, which oper-
ates a program or programs of schol-
arly research. 

(g) Field review includes, but is not 
limited to, formal and informal inves-
tigations of potential irregularities oc-
curring at State appraiser regulatory 
agencies involving suspected violations 
of Federal or State civil or criminal 
laws, as well as such other investiga-
tions as may conducted pursuant to 
law. 

(h) Non-commercial scientific institution 
means an institution that is not oper-
ated on a commercial basis as that 
term is defined in paragraph (b) of this 
section, and which is operated solely 
for the purpose of conducting scientific 
research, the results of which are not 
intended to promote any particular 
product or industry. 

(i) Record includes records, files, doc-
uments, reports correspondence, books, 
and accounts, or any portion thereof, 
in any form the ASC regularly main-
tains them. 

(j) Representative of the news media 
means any person primarily engaged in 
gathering news for, or a free-lance 
journalist who can demonstrate a rea-
sonable expectation of having his or 
her work product published or broad-
cast by, an entity that is organized and 
operated to publish or broadcast news 
to the public. The term news means in-
formation that is about current events 
or that would be of current interest to 
the general public. 

(k) Review means the process of ex-
amining documents located in a re-
sponse to a request that is for a com-
mercial use to determine whether any 
portion of any document located is per-
mitted to be withheld. It also includes 
processing any documents for disclo-
sure, e.g, doing all that is necessary to 
excise them and otherwise prepare 
them for release. Review does not in-
clude time spent resolving general 
legal or policy issues regarding the ap-
plication of exemptions. 

(l) Search includes all time spent 
looking for material that is responsive 
to a request, including page-by-page or 
line-by-line identification of material 
within records. Searches may be done 
manually and/or by computer using ex-
isting programming. 



28 

12 CFR Ch. XI (1–1–12 Edition) § 1102.302 

(m) State appraiser regulatory agency 
includes, but is not limited to, any 
board, commission, individual or other 
entity that is authorized by State law 
to license, certify, and supervise the 
activities or persons authorized to per-
form appraisals in connections with 
federally related transactions and real 
estate related financial transactions 
that require the services of a State li-
censed or certified appraiser. 

[64 FR 72496, Dec. 28, 1999] 

§ 1102.302 ASC authority and func-
tions. 

(a) Authority. The ASC was estab-
lished on August 9, 1989, pursuant to 
title XI of the Financial Institutions 
Reform, Recovery, and Enforcement 
Act of 1989, as amended (‘‘FIRREA’’), 12 
U.S.C. 3331 and 3310 through 3351. Title 
XI is intended ‘‘to provide that Federal 
financial and public policy interests in 
real estate related transactions will be 
protected by requiring that real estate 
appraisals utilized in connection with 
federally related transactions are per-
formed in writing, in accordance with 
uniform standards, by individuals 
whose competency has been dem-
onstrated and whose professional con-
duct will be subject to effective super-
vision.’’ 12 U.S.C. 3331. 

(b) Functions. The ASC’s statutory 
functions are generally set out in 12 
U.S.C. 3332. In summary, the ASC 
must: 

(1) Monitor the requirements estab-
lished by the States for the certifi-
cation and licensing of individuals who 
are qualified to perform appraisals in 
connection with federally related 
transactions, including a code of pro-
fessional responsibility; 

(2) Monitor the requirements of the 
Federal financial institutions regu-
latory agency and Resolution Trust 
Corporation with respect to appraisal 
standards for federally related trans-
actions and determinations as to which 
federally related transactions require 
the services of a State certified ap-
praiser and which require the services 
of a State licensed appraiser; 

(3) Monitor and review the practices, 
procedures, activities and organiza-
tional structure of the Appraisal Foun-
dation; and 

(4) Maintain a national registry of 
State certified and licensed appraisers 
eligible to perform appraisals in feder-
ally related transactions. 

§ 1102.303 Organization and methods 
of operation. 

(a) Statutory and other guidelines. 
Statutory requirements relating to the 
ASC’s organization are stated in 12 
U.S.C. 3310, 3333 and 3334. The ASC has 
adopted and published Rules of Oper-
ation guiding its administration, meet-
ings and procedures. These Rules of Op-
eration were published at 56 FR 28561 
(June 21, 1991) and 56 FR 33451 (July 22, 
1991). 

(b) ASC members and staff. The ASC is 
composed of six members, each being 
designated by the head of their respec-
tive agencies: the Board of Governors 
of the Federal Reserve System, Federal 
Deposit Insurance Corporation, Office 
of the Comptroller of the Currency, Na-
tional Credit Union Administration, 
Office of Thrift Supervision, and the 
Department of Housing and Urban De-
velopment. Administrative support and 
substantive program, policy, and legal 
guidance for ASC activities are pro-
vided by a small, full-time, profes-
sional staff supervised by an Executive 
Director. 

(c) FFIEC. Title XI placed the ASC 
within FFIEC as a separate, appro-
priated agency of the United States 
Government with specific statutory re-
sponsibilities under Federal law. 

(d) ASD Address ASC offices are lo-
cated at 2000 K Street, NW., Suite 310; 
Washington, DC 20006. 

[57 FR 60724, Dec. 22, 1992, as amended at 64 
FR 72497, Dec. 28, 1999] 

§ 1102.304 Federal Register publica-
tion. 

The ASC publishes the following in-
formation in the FEDERAL REGISTER for 
the guidance of the public: 

(a) Description of its organization 
and the established places at which, 
the officers from whom, and the meth-
ods whereby, the public may secure in-
formation, make submittals or re 
nests, or obtain decisions; 

(b) Statements of the general course 
and method by which its functions are 
channeled and determined, including 



29 

Federal Financial Institutions Examination Council § 1102.305 

the nature and requirements of all for-
mal and informal procedures available; 

(c) Rules of procedure, descriptions of 
forms available or the places at which 
forms may be obtained, and instruc-
tions as to the scope and contents of 
all papers, reports or examinations; 

(d) Substantive rules of general ap-
plicability adopted as authorized by 
law, and statements of general policy 
or interpretations of general applica-
bility formulated and adopted by the 
ASC; 

(e) Every amendment, revision or re-
peal of the foregoing; and 

(f) General notices of proposed rule-
making. 

[64 FR 72497, Dec. 28, 1999] 

§ 1102.305 Publicly available records. 

(a) Records available on the ASCs 
World Wide Web site—(1) Discretionary 
release of documents. The ASC encour-
ages the public to explore the wealth of 
resources available on the ASC’s Inter-
net World Wide Web site, located at: 
http://www.asc.gov. The ASC has elected 
to publish a broad range to materials 
on its Web site. 

(2) Documents required to be made 
available via computer telecommuni-
cations. (i) The following types of docu-
ments created on or after November 1, 
1996, and required to be made available 
through computer telecommuni-
cations, may be found on the ASC’s 
Internet World Wide Web site located 
at: http://www.asc.gov: 

(A) Final opinions, including concur-
ring and dissenting opinions, as well as 
final orders, made in the adjudication 
of cases; 

(B) Statements of policy and inter-
pretations adopted by the ASC that are 
not published in the FEDERAL REG-
ISTER; 

(C) Administrative staff manuals and 
instructions to staff that affect a mem-
ber of the public; 

(D) Copies of all records (regardless 
of form or format), such as correspond-
ence relating to field reviews or other 
regulatory subjects, released to any 
person under § 1102.306 that, because of 
the nature of their subject matter, the 
ASC has determined are likely to be 
the subject of subsequent requests; 

(E) A general index of the records re-
ferred to in paragraph (a)(2)(i)(D) of 
this section. 

(ii) To the extent permitted by law, 
the ASC may delete identifying details 
when it makes available or publishes 
any records. If reduction is necessary, 
the ASC will, to the extent technically 
feasible, indicate the amount of mate-
rial deleted at the place in the record 
where such deletion is made unless 
that indication in and of itself will 
jeopardize the purpose for the redac-
tion. 

(b) Types of written communications. 
The following types of written commu-
nications shall be subject to paragraph 
(a) of this section: 

(1) The ASC’s annual report to Con-
gress; 

(2) All final opinions and orders made 
in the adjudication of cases; 

(3) All statements of general policy 
not published in the FEDERAL REG-
ISTER. 

(4) Requests for the ASC or its staff 
to provide interpretive advice with re-
spect to the meaning or application of 
any statute administered by the ASC 
or any rule or regulation adopted 
thereunder and any ASC responses 
thereto; 

(5) Requests for a statement that, on 
the basis of the facts presented in such 
a request, the ASC would not take any 
enforcement action pertaining to the 
facts as represented and any ASC re-
sponses thereto: and 

(6) Correspondence between the ASC 
and a State appraiser regulatory agen-
cy arising out of the ASC’s field review 
of the State agency’s appraiser regu-
latory program. 

(c) Applicable fees. (1) If applicable, 
fees for furnishing records under this 
section are as set forth in § 1102.306(e). 

(2) Information on the ASC’s World 
Wide Web site is available to the public 
without charge. If, however, informa-
tion available on the ASC’s World Wide 
Web site is provided pursuant to a 
Freedom of Information Act request 
processed under g 1102.306 then fees 
apply and will be assessed pursuant to 
§ 1102.306(e). 

[59 FR 1902, Jan. 13, 1994, as amended at 64 
FR 72497, Dec. 28, 1999] 
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§ 1102.306 Procedures for requesting 
records. 

(a) Making a request for records. (1) 
The request shall be submitted in writ-
ing to the Executive Director: 

(i) By facsimile clearly marked 
‘‘Freedom of Information Act Request’’ 
to (202) 293–6251; 

(ii) By letter to the Executive Direc-
tor marked ‘‘Freedom of Information 
Act Request’’; 2000 K Street, NW., Suite 
301; Washington, DC 20006; or 

(iii) By sending Internet e-mail to 
the Executive Director marked ‘‘Free-
dom of Information Act Request’’ at 
his or her e-mail address listed on the 
ASC’s World Wide Web site. 

(2) The request shall contain the fol-
lowing information: 

(i) The name and address of the re-
quester, an electronic mail address, if 
available, and the telephone number at 
which the requester may be reached 
during normal business hours; 

(ii) Whether the requester is an edu-
cational institution, non-commercial 
scientific institution, or news media 
representative; 

(iii) A statement agreeing to pay the 
applicable fees, or a statement identi-
fying a maximum fee that is acceptable 
to the requester, or a request for a 
waiver or reduction of fees that satis-
fies paragraph (e)(1)(x) of this section; 
and 

(iv) The preferred form and format of 
any responsive information requested, 
if other than paper copies. 

(3) A request for identifiable records 
shall reasonably describe the records in 
a way that enables the ASC’s staff to 
identify and produce the records with 
reasonable effort and without unduly 
burdening or significantly interfering 
with any ASC operations. 

(b) Defective requests. The ASC need 
not accept or process a request that 
does not reasonably describe the 
records requested or that does not oth-
erwise comply with the requirements 
of this subpart. The ASC may return a 
defective request, specifying the defi-
ciency. The requester may submit a 
corrected request, which will be treat-
ed as a new request. 

(c) Processing requests—(1) Receipt of 
requests. Upon receipt of any request 
that satisfies paragraph (a) of this sec-
tion, the Executive Director shall as-

sign the request to the appropriate 
processing track pursuant to this sec-
tion. The date of receipt for any re-
quest, including one that is addressed 
incorrectly or that is referred by an-
other agency, is the date the Executive 
Director actually receives the request. 

(2) Expedited processing. (i) Where a 
person requesting expedited access to 
records has demonstrated a compelling 
need for the records, or where the ASC 
has determined to expedite the re-
sponse, the ASC shall process the re-
quest as soon as practicable. To show a 
compelling need for expedited proc-
essing, the requester shall provide a 
statement demonstrating that: 

(A) The failure to obtain the records 
on an expedited basis could reasonably 
be expected to pose an imminent threat 
to the life or physical safety of an indi-
vidual; or 

(B) The requester can establish that 
it is primarily engaged in information 
dissemination as its main professional 
occupation or activity, and there is ur-
gency to inform the public of the gov-
ernment activity involved in the re re-
quest; and 

(C) The requester’s statement must 
be certified to be true and correct to 
the best of the person’s knowledge and 
belief and explain in detail the basis 
for requesting expedited processing. 

(ii) The formality of the certification 
required to obtain expedited treatment 
may be waived by the Executive Direc-
tor as a matter of administrative dis-
cretion. 

(3) A requester seeking expedited 
processing will be notified whether ex-
pedited processing has been granted 
within ten (10) working days of the re-
ceipt of the request. If the request for 
expedited processing is denied, the re-
quester may file an appeal pursuant to 
the procedures set forth in paragraph 
(g) of this section, and the ASC shall 
respond to the appeal within ten (10) 
working days after receipt of the ap-
peal. 

(4) Priority of responses. Consistent 
with sound administrative process, the 
ASC processes requests in the order 
they are received. However, in the 
ASC’s discretion, or upon a court order 
in a matter to which the ASC is a 
party, a particular request may be 
processed out of turn. 
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(5) Notification. (i) The time for re-
sponse to requests will be twenty (20) 
working days except: 

(A) In the case of expedited treat-
ment under paragraph (c)(2) of this sec-
tion; 

(B) Where the running of such time is 
suspended for the calculation of a cost 
estimate for the requester if the ASC 
determines that the processing of the 
request may exceed the requester’s 
maximum fee provision or if the 
charges are likely to exceed $250 as pro-
vided for in paragraph (e)(1)(iv) of this 
section; 

(C) Where the running of such time is 
suspended for the payment of fees pur-
suant to the paragraph (c)(5)(i)(B) and 
(e)(1) of this section; or 

(D) In unusual circumstances, as de-
fined in 5 U.S.C. 552(a)(6)(B) and further 
described in paragraph (c)(5)(iii) of this 
section. 

(ii) In unusual circumstances as re-
ferred to in paragraph (c)(5)(i)(D) of 
this section, the time limit may be ex-
tended for a period of: 

(A) Ten (10) working days as provided 
by written notice to the requester, set-
ting forth the reasons for the extension 
and the date on which a determination 
is expected to be dispatched; or 

(B) Such alternative time period as 
agreed to by the requester or as reason-
ably determined by the ASC when the 
ASC notifies the requester that the re-
quest cannot be processed in the speci-
fied time limit. 

(iii) Unusual circumstances may 
arise when: 

(A) The records are in facilities that 
are not located at the ASC’s Wash-
ington office; 

(B) The records requested are volumi-
nous or are not in close proximity to 
one another; or 

(C) There is a need to consult with 
another agency or among two or more 
components of the ASC having a sub-
stantial interest in the determination. 

(6) Response to request. In response to 
a request that satisfies the require-
ments of paragraph (a) of this section, 
a search shall be conducted of records 
maintained by the ASC in existence on 
the date of receipt of the request, and 
a review made of any responsive infor-
mation located. To the extent per-
mitted by law, the ASC may redact 

identifying details when it makes 
available or publishes any records. If 
redaction is appropriate, the ASC will, 
to the extent technically feasible, indi-
cate the amount of material deleted at 
the place in the record where such dele-
tion is made unless that indication in 
and of itself will jeopardize the purpose 
for the redaction. The ASC shall notify 
the requester of: 

(i) The ASC’s determination of the 
request; 

(ii) The reasons for the determina-
tion; 

(iii) If the response is a denial of an 
initial request or if any information is 
withheld, the ASC will advise the re-
quester in writing: 

(A) If the denial is in part or in 
whole; 

(B) The name and title of each person 
responsible for the denial (when other 
than the person signing the notifica-
tion); 

(C) The exemptions relied on for the 
denial; and 

(D) The right of the requester to ap-
peal the denial to the Chairman of the 
ASC within 30 business days following 
receipt of the notification, as specified 
in paragraph (h) of this section. 

(d) Providing responsive records. (1) 
Copies of requested records shall be 
sent to the requester by regular U.S. 
mail to the address indicated in the re-
quest, unless the requester elects to 
take delivery of the documents at the 
ASC or makes other acceptable ar-
rangements, or the ASC deems it ap-
propriate to send the documents by an-
other means. 

(2) The ASC shall provide a copy of 
the record in any form or format re-
quested if the record is readily repro-
ducible by the ASC in that form or for-
mat, but the ASC need not provide 
more than one copy of any record to a 
requester. 

(3) By arrangement with the re-
quester, the ASC may elect to send the 
responsive records electronically if a 
substantial portion of the request is in 
electronic format. If the information 
requested is made pursuant to the Pri-
vacy Act of 1974, 5 U.S.C. 552a, it will 
not be sent by electronic means unless 
reasonable security measures can be 
provided. 
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(e) Fees—(1) General rules. (i) Persons 
requesting records of the ASC shall be 
charged for the direct costs of search, 
duplication, and review as set forth in 
paragraphs (e)(2) and (e)(3) of this sec-
tion, unless such costs are less than the 
ASC’s cost of processing the request-
er’s remittance. 

(ii) Requesters will be charged for 
search and review costs even if respon-
sive records are not located or, if lo-
cated, are determined to be exempt 
from disclosure. 

(iii) Multiple requests seeking simi-
lar or related records from the same re-
quester or group of requesters will be 
aggregated for the purposes of this sec-
tion. 

(iv) If the ASC determines that the 
estimated costs of search, duplication, 
or review of requested records will ex-
ceed the dollar amount specified in the 
request, or if no dollar amount is speci-
fied, the ASC will advise the requester 
of the estimated costs. The requester 
must agree in writing to pay the costs 
of search, duplication, and review prior 
to the ASC initiating any records 
search. 

(v) If the ASC estimates that its 
search, duplication, and review costs 
will exceed $250, the requester must 
pay an amount equal to 20 percent of 
the estimated costs prior to the ASC 
initiating any records search. 

(vi) The ASC ordinarily will collect 
all applicable fees under the final in-
voice before releasing copies of re-
quested records to the requester. 

(vii) The ASC may require any re-
quester who has previously failed to 
pay charges under this section within 
30 calendar days of mailing of the in-
voice to pay in advance the total esti-
mated costs of search, duplication, and 
review. The ASC also may require a re-
quester who has any charges out-
standing in excess of 30 calendar days 
following mailing of the invoice to pay 
the full amount due, or demonstrate 
that the fee has been paid in full, prior 
to the ASC initiating any additional 
records search. 

(viii) The ASC may begin assessing 
interest charges on unpaid bills on the 
31st day following the day on which the 
invoice was sent. Interest will be at the 
rate prescribed in § 3717 of title 31 of 

the United States Code and will accrue 
from the date of the invoice. 

(ix) The time limit for the ASC to re-
spond to a request will not begin to run 
until the ASC has received the request-
er’s written agreement under para-
graph (e)(1)(iv) of this section, and ad-
vance payment under paragraph 
(e)(1)(v) or (vii) of this section, or pay-
ment of outstanding charges under 
paragraph (e)(1)(vii) or (viii) of this sec-
tion. 

(x) As part of the initial request, a 
requester may ask that the ASC waive 
or reduce fees if disclosure of the 
records is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the 
operations or activities of the govern-
ment and is not primarily in the com-
mercial interest of the requester. De-
terminations as to a waiver or reduc-
tion of fees will be made by the Execu-
tive Director (or designee), and the re-
quester will be notified in writing of 
his or her determination. A determina-
tion not to grant a request for a waiver 
or reduction of fees under this para-
graph may be appealed to the ASC’s 
Chairman pursuant to the procedure 
set forth in paragraph (g) of this sec-
tion. 

(2) Chargeable fees by category of re-
quester. (i) Commercial use requesters 
shall be charged search, duplication, 
and review costs. 

(ii) Educational institutions, non-
commercial scientific institutions, and 
news media representatives shall be 
charged duplication costs, except for 
the first 100 pages. 

(iii) Requesters not described in para-
graph (e)(2)(i) or (ii) of this section 
shall be charged the full reasonable di-
rect cost of search and duplication, ex-
cept for the first two hours of search 
time and first 100 pages of duplication. 

(3) Fee schedule. The dollar amount of 
fees which the ASC may charge to 
records requesters will be established 
by the Executive Director. The ASC 
may charge fees that recoup the full al-
lowable direct costs it incurs. Fees are 
subject to change as costs change. The 
fee schedule will be published periodi-
cally on the ASC’s Internet World Wide 
Web site (http://www.asc.gov) and will 
be effective on the date of publication. 
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1 Classification of a record as exempt from 
disclosure under the provisions of this para-
graph (f) shall not be construed as authority 
to withhold the record if it is otherwise sub-
ject to disclosure under the Privacy Act of 
1974 (5 U.S.C. 552a) or other Federal statute, 
any applicable regulation of ASC or any 
other Federal agency having jurisdiction 
thereof, or any directive or order of any 
court of competent jurisdiction. 

Copies of the fee schedule may be ob-
tained by request at no charge by con-
tacting the Executive Director by let-
ter, Internet email or facsimile. 

(i) Manual searches for records. The 
ASC will charge for manual searches 
for records at the basic rate of pay of 
the employee making the search plus 
16 percent to cover employee benefit 
costs. 

(ii) Computer searches for records. The 
fee for searches of computerized 
records is the actual direct cost of the 
search, including computer time, com-
puter runs, and the operator’s time ap-
portioned to the search multiplied by 
the operator’s basic rate of pay plus 16 
percent to cover employee benefit 
costs. 

(iii) Duplication of records. (A) The 
per-page fee for paper copy reproduc-
tion of documents is $.25. 

(B) For other methods of reproduc-
tion or duplication, the ASC will 
charge the actual direct costs of repro-
ducing or duplicating the documents, 
including each involved employee’s 
basic rate of pay plus 16 percent to 
cover employee benefit costs. 

(iv) Review of records. The ASC will 
charge commercial use requesters for 
the review of records at the time of 
processing the initial request to deter-
mine whether they are exempt from 
mandatory disclosure at the basic rate 
of pay of the employee making the 
search plus 16 percent to cover em-
ployee benefit costs. The ASC will not 
charge at the administrative appeal 
level for review of an exemption al-
ready applied. When records or por-
tions of records are withheld in full 
under an exemption which is subse-
quently determined not to apply, the 
ASC may charge for a subsequent re-
view to determine the applicability of 
other exemptions not previously con-
sidered. 

(v) Other services. Complying with re-
quests for special services, other than a 
readily produced electronic form or 
format, is at the ASC’s discretion. The 
ASC may recover the full costs of pro-
viding such services to the requester. 

(4) Use of contractors. The ASC may 
contact with independent contractors 
to locate, reproduce, and/or dissemi-
nate records; provided, however, that 
the ASC has determined that the ulti-

mate cost to the requester will be no 
greater than it would be if the ASC 
performed these tasks itself. In no case 
will the ASC contract our responsibil-
ities which FOIA provides that the 
ASC alone may discharge, such as de-
termining the applicability of an ex-
emption or whether to waive or reduce 
fees. 

(f) Exempt information. A request for 
records may be denied if the requested 
record contains information that falls 
into one or more of the following cat-
egories. 1 If the requested record con-
tains both exempt and nonexempt in-
formation, the nonexempt portions, 
which may reasonable be segregated 
from the exempt portions, will be re-
leased to the requester. If redaction is 
necessary, the ASC will, to the extent 
technically feasible, indicate the 
amount of material deleted at the 
place in the record where such deletion 
is made unless that indication in and of 
itself will jeopardize the purpose for 
the redaction. The categories of ex-
empt records are as follows: 

(1) Records that are specifically au-
thorized under criteria established by 
an Executive Order to be kept secret in 
the interest of national defense or for-
eign policy and are in fact properly 
classified pursuant to such Executive 
Order; 

(2) Records related solely to the in-
ternal personnel rules and practices of 
the ASC; 

(3) Records specifically exempted 
from disclosure by statute, provided 
that such statute: 

(i) Requires that the matters be with-
held from the public in such a manner 
as to leave no discretion on the issue; 
or 

(ii) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld; 

(4) Trade secrets and commercial or 
financial information obtained from a 
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person that is privileged or confiden-
tial; 

(5) Interagency or intra-agency 
memoranda or letters that would not 
be available by law to a private party 
in litigation with the ASC; 

(6) Personnel, medical, and similar 
files (including financial files) the dis-
closure of which would constitute a 
clearly unwarranted invasion of per-
sonal privacy; 

(7) Records compiled for law enforce-
ment purposes, but only to the extent 
that the production of such law en-
forcement records: 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(ii) Would deprive a person of a right 
to a fair trail or an impartial adjudica-
tion; 

(ii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished 
records on a confidential basis; 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual; 

(8) Records that are contained in or 
related to examination, operating, or 
condition reports prepared by, on be-
half of, or for the use of the ASC or any 
agency responsible for the regulation 
or supervision of financial institutions; 
or 

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. 

(g) Appeals. (1) Appeals should be ad-
dressed to the Executive Director; 
ASC; 2000 K Street, NW., Suite 310; 
Washington, DC 20006. 

(2) A person whose initial request for 
records under this section, or whose re-
quest for a waiver of fees under para-
graph (e)(1)(x) of this section, has been 

denied, either in part or in whole, has 
the right to appeal the denial to the 
ASC’s Chairman (or designee) within 30 
business days after receipt of notifica-
tion of the denial. Appeals of denials of 
initial requests or for a waiver of fees 
must be in writing and include any ad-
ditional information relevant to con-
sideration of the appeal. 

(3) Except in the case of an appeal for 
expedited treatment under paragraph 
(c)(3) of this section, the ASC will no-
tify the appellant in writing within 20 
business days after receipt of the ap-
peal and will state: 

(i) Whether it is granted or denied in 
whole or in part; 

(ii) The name and title of each person 
responsible for the denial (if other than 
the person signing the notification); 

(iii) The exemptions relied upon for 
the denial in the case of initial re-
quests for records; and 

(iv) The right to judicial review of 
the denial under the FOIA. 

(4) If a requester is appealing for de-
nial of expedited treatment, the ASC 
will notify the appellant within ten 
business days after receipt of the ap-
peal of the ASC’s disposition. 

(5) Complete payment of any out-
standing fee invoice will be required 
before an appeal is processed. 

(h) Records of another agency. If a re-
quested record is the property of an-
other Federal agency or department, 
and that agency or department, either 
in writing or by regulation, expressly 
retains ownership of such record, upon 
receipt of a request for the record the 
ASC will promptly inform the re-
quester of this ownership and imme-
diately shall forward the request to the 
proprietary agency or department ei-
ther for processing in accordance with 
the latter’s regulations or for guidance 
with respect to disposition. 

[64 FR 72497, Dec. 28, 1999; 65 FR 31960, May 
19, 2000, as amended at 69 FR 2501, Jan. 16, 
2004] 

§ 1102.307 Disclosure of exempt 
records. 

(a) Disclosure prohibited. Except as 
provided in paragraph (b) of this sec-
tion or by 12 CFR part 1102, subpart C, 
no person shall disclose or permit the 
disclosure of any exempt records, or in-
formation contained therein, to any 
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persons other than those officers, di-
rectors, employees, or agents of the 
ASC or a State appraiser regulatory 
agency who has a need for such records 
in the performance of their official du-
ties. In any instance in which any per-
son has possession, custody or control 
of ASC exempt records or information 
contained therein, all copies of such 
records shall remain the property of 
the ASC and under no circumstances 
shall any person, entity or agency dis-
close or make public in any manner the 
exempt records or information without 
written authorization from the Execu-
tive Director, after consultation with 
the ASC General Counsel. 

(b) Disclosure authorized. Exempt 
records or information of the ASC may 
be disclosed only in accordance with 
the conditions and requirements set 
forth in this paragraph (b). Requests 
for discretionary disclosure of exempt 
records of information pursuant to this 
paragraph (b) may be submitted di-
rectly to the Executive Director. Such 
administrative request must clearly 
state that it seeks discretionary disclo-
sure of exempt records, clearly identify 
the records sought, provide sufficient 
information for the ASC to evaluate 
whether there is good cause for disclo-
sure, and meet all other conditions set 
forth in paragraph (b)(1) through (3) of 
this section. Authority to disclose or 
authorize disclosure of exempt records 
of the ASC is delegated to the Execu-
tive Director, after consultation with 
the ASC General Counsel. 

(1) Disclosure by Executive Director. (i) 
The Executive Director, or designee, 
may disclose or authorize the disclo-
sure of any exempt record in response 
to a valid judicial subpoena, court 
order, or other legal process, and au-
thorize any current or former member, 
officer, employee, agent of the ASC, or 
third party, to appear and testify re-
garding an exempt record or any infor-
mation obtained in the performance of 
such person’s official duties, at any ad-
ministrative or judicial hearing or pro-
ceeding where such person has been 
served with a valid subpoena, court 
order, or other legal process requiring 
him or her to testify. The Executive 
Director shall consider the relevancy of 
such exempt records or testimony to 
the ligation, and the interests of jus-

tice, in determining whether to dis-
close such records or testimony. Third 
parties seeking disclosure of exempt 
records or testimony in litigation to 
which the ASC is not a party shall sub-
mit a request for discretionary disclo-
sure directly to the Executive Director. 
Such requests shall specify the infor-
mation sought with reasonable particu-
larity and shall be accompanied by a 
statement with supporting documenta-
tion showing in detail the relevance of 
such exempt information to the litiga-
tion, justifying good cause for disclo-
sure, and a commitment to be bound by 
a protective order. Failure to exhaust 
such administration request prior to 
service of a subpoena or other legal 
process may, in the Executive Direc-
tor’s discretion, serve as a basis for ob-
jection to such subpoena or legal proc-
ess. 

(ii) The Executive Director, or des-
ignee, may in his or her discretion and 
for good cause, disclose or authorize 
disclosure of any exempt record or tes-
timony by a current or former member, 
officer, employee, agent of the ASC, or 
third party, sought in connection with 
any civil or criminal hearing, pro-
ceeding or investigation without the 
service of a judicial subpoena, or other 
legal process requiring such disclosure 
or testimony. If he or she determines 
that the records or testimony are rel-
evant to the hearing, proceeding or in-
vestigation and that disclosure is in 
the best interests of justice and not 
otherwise prohibited by Federal stat-
ute. Where the Executive Director or 
designee authorizes a current or former 
member, officer, director, empl9oyee or 
agent of the ASC to testify or disclose 
exempt records pursuant to this para-
graph (b)(1), he or she may, in his or 
her discretion, limit the authorization 
to so much of the record or testimony 
as is relevant to the issues at such 
hearing, proceeding or investigation, 
and he or she shall give authorization 
only upon fulfillment of such condi-
tions as he or she deems necessary and 
practicable to protect the confidential 
nature of such records or testimony. 

(2) Authorization for disclosure by the 
Chairman of the ASC. Except where ex-
pressly prohibited by law, the Chair-
man of the ASC may, in his or her dis-
cretion, authorize the disclosure of any 



36 

12 CFR Ch. XI (1–1–12 Edition) § 1102.308 

ASC records. Except where disclosure 
is required by law, the Chairman may 
direct any current or former member, 
officer, director, employee or agent of 
the ASC to refuse to disclose any 
record or to give testimony if the 
Chairman determines, in his or her dis-
cretion, that refusal to permit such 
disclosure is in the public interest. 

(3) Limitations on disclosure. All steps 
practicable shall be taken to protect 
the confidentiality of exempt records 
and information. Any disclosure per-
mitted by paragraph (b) of this section 
is discretionary and nothing in para-
graph (b) of this section shall be con-
strued as requiring the disclosure of in-
formation. Further, nothing in 
paragrah (b) of this section shall be 
construed as restricting, in any man-
ner, the authority of the ASC, the 
Chairman of the ASC, the Executive 
Director, the ASC General Counsel, or 
their designees, in their discretion and 
in light of the facts and circumstances 
attendant in any given case, to require 
conditions upon, and to limit, the 
form, manner, and extent of any disclo-
sure permitted by this section. Wher-
ever practicable, disclosure of exempt 
records shall be made pursuant to a 
protective order and redacted to ex-
clude all irrelevant or non-responsive 
exempt information. 

[64 FR 72500, Dec. 28, 1999] 

§ 1102.308 Right to petition for 
issuance, amendment and repeal of 
rules of general application. 

Any person desiring the issuance, 
amendment or repeal of a rule of gen-
eral application may file a petition for 
those purposes with the Executive Di-
rector of the ASC. The petition shall 
include a statement setting forth the 
text or substance of any proposed rule 
or amendment desired or shall specify 
the rule for which repeal is desired. 
The petitioner also shall state the na-
ture of his or her interest and the rea-
sons for seeking ASC action. The Exec-
utive Director shall acknowledge re-
ceipt of the petition within ten busi-
ness days of receipt. As soon as reason-
ably practicable, the ASC shall con-
sider the petition and related staff rec-
ommendations and shall take such ac-
tion as it deems appropriate. The Exec-
utive Director shall notify the peti-

tioner in writing of the ASC action 
within ten business days of the action. 

[59 FR 1902, Jan. 13, 1994. Redesignated at 64 
FR 72497, Dec. 28, 1999] 

§ 1102.309 Confidential treatment pro-
cedures. 

(a) In general. Any submitter of writ-
ten information to the ASC who desires 
that some or all of his or her submis-
sion be afforded confidential treatment 
under 5 U.S.C. 552(b)(4) (i.e., trade se-
crets and commercial or financial in-
formation obtained from a person and 
privileged or confidential) shall file a 
request for confidential treatment with 
the Executive Director of the ASC at 
the time the written information is 
submitted to the ASC or within ten 
business days thereafter. Nothing in 
this section limits the authority of the 
ASC and its staff to make determina-
tions regarding access to documents 
under this subpart. 

(b) Form of request. A request for con-
fidential treatment shall be submitted 
in a separate letter or memorandum 
conspicuously entitled, ‘‘Request for 
Confidential Treatment.’’ Each request 
shall state in reasonable detail the 
facts and arguments supporting the re-
quest and its legal justification. If the 
submitter had been required by the 
ASC to provide the particular informa-
tion, conclusory statements that the 
information would be useful to com-
petitors or would impair sales or simi-
lar statements generally will not be 
considered sufficient to justify con-
fidential treatment. When the sub-
mitter had voluntarily provided the 
particular information to the ASC, the 
submitter must specifically identify 
the documents or information which 
are of a kind the submitter would not 
customarily make available to the pub-
lic. 

(c) Designation and separation of con-
fidential material. Submitters shall 
clearly designate all information con-
sidered confidential and shall clearly 
separate such information from other 
non-confidential information, when-
ever possible. 

(d) ASC action on request. A request 
for confidential treatment of informa-
tion will be considered only in connec-
tion with a request for access to the in-
formation under FOIA as implemented 
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by this subpart. Upon the receipt of a 
request for access, the Executive Direc-
tor or his or her designee (‘‘ASC Offi-
cer’’) as soon as possible shall provide 
the submitter with a written notice de-
scribing the request and shall provide 
the submitter with a reasonable oppor-
tunity, no longer than ten business 
days, to submit written objections to 
disclosure of the information. Notice 
may be given orally, and such notice 
shall be promptly confirmed in writing. 
The ASC Officer may provide a sub-
mitter with a notice if the submitter 
did not request confidential treatment 
of the requested information. If the 
ASC required the submitter to provide 
the requested information, the ASC Of-
ficer would need substantial reason to 
believe that disclosure of the requested 
information would result in substantial 
competitive harm to the submitter. If 
the submitter provided the information 
voluntarily to the ASC, the ASC officer 
would need to believe that the informa-
tion is of a kind the submitter would 
not customarily make available to the 
public. The ASC Officer similarly shall 
notify the person seeking disclosure of 
the information under FOIA of the ex-
istence of a request for confidential 
treatment. These notice requirements 
need not be followed if the ASC Officer 
determines under this subpart that the 
information should not be disclosed; 
the information has been published or 
has been officially made available to 
the public; disclosure of the informa-
tion is required by law (other than 
FOIA); or the submitter’s request for 
confidential treatment appears obvi-
ously frivolous, in such instance the 
submitter shall be given written notice 
of the determination to disclose the in-
formation at least five business days 
prior to release. The ASC Officer shall 
carefully consider the issues involved, 
and if disclosure of the requested infor-
mation is warranted, a written notice, 
containing a brief description of why 
the submitter’s objections were not 
sustained, must be forwarded to the 
submitter within ten business days. 
The time for response may be extended 
up to ten additional business days, as 
provided in 5 U.S.C. 552(a)(6)(B), or for 
other periods by agreement between 
the requester and the ASC Officer. This 
notice shall be provided to the sub-

mitter at least five business days prior 
to release of the requested information. 

(e) Notice of lawsuit. The ASC Officer 
shall notify a submitter of any filing of 
any suit against the ASC pursuant to 5 
U.S.C. 552 to compel disclosure of docu-
ments or information covered by the 
submitter’s request for confidential 
treatment within ten business days of 
service of the suit. The ASC Officer 
also shall notify the requester of the 
documents or information of any suit 
filed by the submitter against the ASC 
to enjoin their disclosure within ten 
business days of service of the suit. 

[59 FR 1902, Jan. 13, 1994. Redesignated at 64 
FR 72497, Dec. 28, 1999] 

§ 1102.310 Service of process. 
(a) Service. Any subpoena or other 

legal process to obtain information 
maintained by the ASC shall be duly 
issued by a court having jurisdiction 
over the ASC, and served upon the 
Chairman ASC; 2000 K Street, NW., 
Suite 310; Washington, DC 20006. Where 
the ASC is named as a party, service of 
process shall be made pursuant to the 
Federal Rules of Civil Procedure upon 
the Chairman at the above address. 
The Chairman shall immediately for-
ward any subpoena, court order or 
legal process to the General Counsel. If 
consistent with the terms of the sub-
poena, court order or legal process, the 
ASC may require the payment of fees, 
in accordance with the fee schedule re-
ferred to in § 1102.306(e) prior to the re-
lease of any records requested pursuant 
to any subpoena or other legal process. 

(b) Notification by person served. If any 
current or former member, officer, em-
ployee or agent of the ASC, or any 
other person who has custody of 
records belonging to the ASC, is served 
with a subpoena, court order, or other 
process requiring that person’s attend-
ance as a witness concerning any mat-
ter related to official duties, or the 
production of any exempt record of the 
ASC, such person shall promptly advise 
the Executive Director of such service, 
the testimony and records described in 
the subpoena, and all relevant facts 
that may assist the Executive Direc-
tor, in consultation with the ASC Gen-
eral Counsel, in determining whether 
the individual in question should be au-
thorized to testify or the records 
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should be produced. Such person also 
should inform the court or tribunal 
that issued the process and the attor-
ney for the party upon whose applica-
tion the process was issued, if known, 
of the substance of this section. 

(c) Appearance by person served. Ab-
sent the written authorization of the 
Executive Director or designee to dis-
close the requested information, any 
current or former member, officer, em-

ployee, or agent of the ASC, and any 
other person having custody of records 
of the ASC, who is required to respond 
to a subpoena or other legal process, 
shall attend at the time and place 
therein specified and respectfully de-
cline to produce any such record or 
give any testimony with respect there-
to, basing such refusal on this section. 

[64 FR 72501, Dec. 28, 1999] 
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