AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§150.6

setting a spot month speculative posi-
tion limit with a level no grater than
one quarter of the estimated spot
month deliverable supply;

(4) For purposes of this paragraph,
trading volume and open interest shall
be calculated by combining the month-
end futures and its related option con-
tract, on a delta-adjusted basis, for all
months listed during the most recent
calendar year.

(f) Other exemptions. Exchange specu-
lative position limits adopted pursuant
to this section shall not apply to any
position acquired in good faith prior to
the effective date of any bylaw, rule,
regulation, or resolution which speci-
fies such limit or to a person that is
registered as a futures commission
merchant or as a floor broker under au-
thority of the Act except to the extent
that transactions made by such person
are made on behalf of or for the ac-
count or benefit of such person. In ad-
dition to the express exemptions speci-
fied in this section, a contract market
may propose such other exemptions
from the requirements of this section
consistent with the purposes of this
section and shall submit such rules
Commission review under section
5a(1)(12) of the Act and §1.41(b) of this
chapter.

(g) Aggregation. In determining
whether any person has exceeded the
limits established under this section,
all positions in accounts for which such
person by power of attorney or other-
wise directly or indirectly controls
trading shall be included with the posi-
tions held by such person; such limits
upon positions shall apply to positions
held by two or more person acting pur-
suant to an express or implied agree-
ment or understanding, the same as if
the positions were held by a single per-
son.

[64 FR 24048, May 5, 1999]

§150.6 Responsibility of contract mar-
kets.

Nothing in this part shall be con-
strued to affect any provisions of the
Act relating to manipulation or cor-
ners nor to relieve any contract mar-
ket or its governing board from respon-
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sibility under section 5(4) of the Act to
prevent manipulation and corners.

[52 FR 38923, Oct. 20, 1987, as amended at 59
FR 5528, Feb. 7, 1993]
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§151.1 Definitions.

As used in this part—

Basis contract means an agreement,
contract or transaction that is cash-
settled based on the difference in price
of the same commodity (or substan-
tially the same commodity) at dif-
ferent delivery locations;

Calendar spread contract means a
cash-settled agreement, contract, or
transaction that represents the dif-
ference between the settlement price in
one or a series of contract months of
an agreement, contract or transaction
and the settlement price of another
contract month or another series of
contract months’ settlement prices for
the same agreement, contract or trans-
action.
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Commodity index contract means an
agreement, contract, or transaction
that is not a basis or any type of spread
contract, based on an index comprised
of prices of commodities that are not
the same or substantially the same;
provided that, a commodity index con-
tract used to circumvent speculative
position limits shall be considered to
be a Referenced Contract for the pur-
pose of applying the position limits of
§151.4.

Core Referenced Futures Contract
means a futures contract that is listed
in §151.2.

Eligible Entity means a commodity
pool operator; the operator of a trading
vehicle which is excluded, or which
itself has qualified for exclusion from
the definition of the term ‘‘pool” or
“‘commodity pool operator,”” respec-
tively, under §4.5 of this chapter the
limited partner or shareholder in a
commodity pool the operator of which
is exempt from registration under §4.13
of this chapter; a commodity trading
advisor; a bank or trust company; a
savings association; an insurance com-
pany; or the separately organized affili-
ates of any of the above entities:

(1) Which authorizes an independent
account controller independently to
control all trading decisions with re-
spect to the eligible entity’s client po-
sitions and accounts that the inde-
pendent account controller holds di-
rectly or indirectly, or on the eligible
entity’s behalf, but without the eligible
entity’s day-to-day direction; and

(2) Which maintains:

(i) Only such minimum control over
the independent account controller as
is consistent with its fiduciary respon-
sibilities to the managed positions and
accounts, and necessary to fulfill its
duty to supervise diligently the trading
done on its behalf; or

(ii) If a limited partner or share-
holder of a commodity pool the oper-
ator of which is exempt from registra-
tion under §4.13 of this chapter, only
such limited control as is consistent
with its status.

Entity means a ‘‘person’ as defined in
section la of the Act.

Ezxcluded commodity means an ‘‘ex-
cluded commodity” as defined in sec-
tion la of the Act.

§151.1

Independent Account Controller means
a person:

(1) Who specifically is authorized by
an eligible entity independently to
control trading decisions on behalf of,
but without the day-to-day direction
of, the eligible entity;

(2) Over whose trading the eligible
entity maintains only such minimum
control as is consistent with its fidu-
ciary responsibilities for managed posi-
tions and accounts to fulfill its duty to
supervise diligently the trading done
on its behalf or as is consistent with
such other legal rights or obligations
which may be incumbent upon the eli-
gible entity to fulfill;

(3) Who trades independently of the
eligible entity and of any other inde-
pendent account controller trading for
the eligible entity;

(4) Who has no knowledge of trading
decisions by any other independent ac-
count controller; and

(6) Who is registered as a futures
commission merchant, an introducing
broker, a commodity trading advisor,
or an associated person of any such
registrant, or is a general partner of a
commodity pool the operator of which
is exempt from registration under §4.13
of this chapter.

Intercommodity spread contract means
a cash-settled agreement, contract or
transaction that represents the dif-
ference between the settlement price of
a Referenced Contract and the settle-
ment price of another contract, agree-
ment, or transaction that is based on a
different commodity.

Referenced Contract means, on a fu-
tures equivalent basis with respect to a
particular Core Referenced Futures
Contract, a Core Referenced Futures
Contract listed in §151.2, or a futures
contract, options contract, swap or
swaption, other than a basis contract
or commodity index contract, that is:

(1) Directly or indirectly linked, in-
cluding being partially or fully settled
on, or priced at a fixed differential to,
the price of that particular Core Ref-
erenced Futures Contract; or

(2) Directly or indirectly linked, in-
cluding being partially or fully settled
on, or priced at a fixed differential to,
the price of the same commodity un-
derlying that particular Core Ref-
erenced Futures Contract for delivery
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at the same location or locations as
specified in that particular Core Ref-
erenced Futures Contract.

Spot month means, for Referenced
Contracts, the spot month defined in
§151.3.

Spot-month, single-month, and all-
months-combined position limits mean,
for Referenced Contracts based on a
commodity identified in §151.2, the
maximum number of contracts a trader
may hold as set forth in §151.4.

Spread contract means either a cal-
endar spread contract or an intercom-
modity spread contract.

Swap means ‘‘swap’’ as defined in sec-
tion la of the Act and as further de-
fined by the Commission.

Swap dealer means ‘‘swap dealer’ as
that term is defined in section 1la of the
Act and as further defined by the Com-
mission.

Swaption means an option to enter
into a swap or a physical commodity
option.

Trader means a person that, for its
own account or for an account that it
controls, makes transactions in Ref-
erenced Contracts or has such trans-
actions made.

§151.2 Core Referenced Futures Con-
tracts.

(a) Agricultural commodities. Core Ref-
erenced Futures Contracts in agricul-
tural commodities include the fol-
lowing futures contracts and options
thereon:

(1) Core Referenced Futures Con-
tracts in legacy agricultural commod-
ities:

(1) Chicago Board of Trade Corn (C);

(ii) Chicago Board of Trade Oats (O);

(iii) Chicago Board of Trade Soybeans
(8);

(iv) Chicago Board of Trade Soybean
Meal (SM);

(v) Chicago Board of Trade Soybean Oil
(BO);

(vi) Chicago Board of Trade Wheat (W);

(vii) ICE Futures U.S. Cotton No. 2
(CD);

(viii) Kansas City Board of Trade Hard
Winter Wheat (KW); and

(ix) Minneapolis Grain Exchange Hard
Red Spring Wheat (MWE).

(2) Core Referenced Futures Con-
tracts in non-legacy agricultural com-
modities:
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(i) Chicago Mercantile Exchange Class
111 Milk (DA);

(i1) Chicago Mercantile Exchange Feed-
er Cattle (FC);

(iii) Chicago Mercantile Exchange Lean
Hog (LH);

(iv) Chicago Mercantile Exchange Live
Cattle (LC);

(v) Chicago Board of Trade Rough Rice
(RR);

(vi) ICE Futures U.S. Cocoa (CC);

(vii) ICE Futures U.S. Coffee C (KC);

(viii) ICE Futures U.S. FCOJ-A(OJ);

(ix) ICE Futures U.S. Sugar No. 11
(SB); and

(x) ICE Futures U.S. Sugar No. 16 (SF).

(b) Metal commodities. Core Ref-
erenced Futures Contracts in metal
commodities include the following fu-
tures contracts and options thereon:

(1) Commodity Exchange, Inc. Copper
HG);

(2) Commodity Exchange, Inc. Gold
(GC);
(38) Commodity Exchange, Inc. Silver
(8D);

(4) New York Mercantile Exchange Pal-
ladium (PA); and

(6) New York Mercantile Ezxchange
Platinum (PL).

(c) Energy commodities. The Core Ref-
erenced Futures Contracts in energy
commodities include the following fu-
tures contracts and options thereon:

(1) New York Mercantile Exchange
Henry Hub Natural Gas (NG);

(2) New York Mercantile Ezxchange
Light Sweet Crude Oil (CL);

(38) New York Mercantile Exchange New
York Harbor Gasoline Blendstock (RB);
and

(4) New York Mercantile Exchange New
York Harbor Heating Oil (HO).

§151.3 Spot months for Referenced
Contracts.

(a) Agricultural commodities. For Ref-
erenced Contracts based on agricul-
tural commodities, the spot month
shall be the period of time com-
mencing:

(1) At the close of business on the
business day prior to the first notice
day for any delivery month and termi-
nating at the end of the delivery period
in the underlying Core Referenced Fu-
tures Contract for the following Ref-
erenced Contracts:
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(i) ICE Futures U.S. Cocoa (CC) con-
tract;

(i) ICE Futures U.S. Coffee C (KC)
contract;

(iii) ICE Futures U.S. Cotton No. 2 (CT)
contract;

(iv) ICE Futures U.S. FCOJ-A (0OJ)
contract;

(v) Chicago Board of Trade Corn (C)
contract;

(vi) Chicago Board of Trade Oats (O)
contract;

(vii) Chicago Board of Trade Rough
Rice (RR) contract;

(viii) Chicago Board of Trade Soybeans
(S) contract;

(ix) Chicago Board of Trade Soybean
Meal (SM) contract;

(x) Chicago Board of Trade Soybean Oil
(BO) contract;

(xi) Chicago Board of Trade Wheat (W)
contract;

(xii) Minneapolis Grain Exchange Hard
Red Spring Wheat (MW) contract; and

(xiii) Kansas City Board of Trade Hard
Winter Wheat (KW) contract;

(2) At the close of business of the
first business day after the fifteenth
calendar day of the calendar month
preceding the delivery month if the fif-
teenth calendar day is a business day,
or at the close of business of the second
business day after the fifteenth day if
the fifteenth day is a non-business day
and terminating at the end of the de-
livery period in the underlying Core
Referenced Futures Contract for the
ICE Futures U.S. Sugar No. 11 (SB) Ref-
erenced Contract;

(3) At the close of business on the
sixth business day prior to the last
trading day and terminating at the end
of the delivery period in the underlying
Core Referenced Futures Contract for
the ICE Futures U.S. Sugar No. 16 (SF)
Referenced Contract;

(4) At the close of business on the
business day immediately preceding
the last five business days of the con-
tract month and terminating at the
end of the delivery period in the under-
lying Core Referenced Futures Con-
tract for the Chicago Mercantile Ex-
change Live Cattle (LLC) Referenced Con-
tract;

(5) On the ninth trading day prior to
the last trading day and terminating
on the last trading day for Chicago Mer-

§151.4

cantile Exchange Feeder Cattle (FC) con-
tract;

(6) On the first trading day of the
contract month and terminating on the
last trading day for the Chicago Mer-
cantile Exchange Class III Milk (DA)
contract; and

(7) At the close of business on the
fifth business day prior to the last
trading day and terminating on the
last trading day for the Chicago Mer-
cantile Exchange Lean Hog (LH) con-
tract.

(b) Metal commodities. The spot month
shall be the period of time commencing
at the close of business on the business
day prior to the first notice day for any
delivery month and terminating at the
end of the delivery period in the under-
lying Core Referenced Futures Con-
tract for the following Referenced Con-
tracts:

(1) Commodity Exchange, Inc. Gold
(GC) contract;
(2) Commodity Ezxchange, Inc. Silver

(SI) contract;

(3) Commodity Exchange, Inc. Copper
(HG) contract;

(4) New York Mercantile Exchange Pal-
ladium (PA) contract; and

(6) New York Mercantile Ezxchange
Platinum (PL) contract.

(c) Emergy commodities. The spot
month shall be the period of time com-
mencing at the close of business of the
third business day prior to the last day
of trading in the underlying Core Ref-
erenced Futures Contract and termi-
nating at the end of the delivery period
for the following Referenced Contracts:

(1) New York Mercantile Ezxchange
Light Sweet Crude Oil (CL) contract;

(2) New York Mercantile Exchange New
York Harbor No. 2 Heating Oil (HO) con-
tract;

(3) New York Mercantile Exchange New
York Harbor Gasoline Blendstock (RB)
contract; and

(4) New York Mercantile Ezxchange
Henry Hub Natural Gas (NG) contract.

§151.4 Position limits for Referenced
Contracts.

(a) Spot-month position limits. In ac-
cordance with the procedure in para-
graph (d) of this section, and except as
provided or as otherwise authorized by
§151.5, no trader may hold or control a
position, separately or in combination,
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net long or net short, in Referenced
Contracts in the same commodity
when such position is in excess of:

(1) For physical-delivery Referenced
Contracts, a spot-month position limit
that shall be based on one-quarter of
the estimated spot-month deliverable
supply as established by the Commis-
sion pursuant to paragraphs (d)(1) and
(d)(2) of this section; and

(2) For cash-settled Referenced Con-
tracts:

(i) A spot-month position limit that
shall be based on one-quarter of the es-
timated spot-month deliverable supply
as established by the Commission pur-
suant to paragraphs (d)(1) and (d)(2) of
this section. Provided, however,

(ii) For New York Mercantile Ex-
change Henry Hub Natural Gas Ref-
erenced Contracts:

(A) A spot-month position limit
equal to five times the spot-month po-
sition limit established by the Com-
mission for the physical-delivery New
York Mercantile Exchange Henry Hub
Natural Gas Referenced Contract pur-
suant to paragraph (a)(1); and

(B) An aggregate spot-month position
limit for physical-delivery and cash-
settled New York Mercantile Exchange
Henry Hub Natural Gas Referenced
Contracts equal to five times the spot-
month position limit established by
the Commission for the physical-deliv-
ery New York Mercantile Exchange
Henry Hub Natural Gas Referenced
Contract pursuant to paragraph (a)(1).

(b) Non-spot-month position limits. In
accordance with the procedure in para-
graph (d) of this section, and except as
otherwise authorized in §151.5, no per-
son may hold or control positions, sep-
arately or in combination, net long or
net short, in the same commodity
when such positions, in all months
combined (including the spot month) or
in a single month, are in excess of:

(1) Non-legacy Referenced Contract po-
sition limits. All-months-combined ag-
gregate and single-month position lim-
its, fixed by the Commission based on
10 percent of the first 25,000 contracts
of average all-months-combined aggre-
gated open interest with a marginal in-
crease of 2.5 percent thereafter as es-
tablished by the Commission pursuant
to paragraph (d)(3) of this section;
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(2) Aggregate open interest calculations
for mom-spot-month position limits for
non-legacy Referenced Contracts. (i) For
the purpose of fixing the speculative
position limits for non-legacy Ref-
erenced Contracts in paragraph (b)(1) of
this section, the Commission shall de-
termine:

(A) The average all-months-combined
aggregate open interest, which shall be
equal to the sum, for 12 or 24 months of
values obtained under paragraph (B)
and (C) of this section for a period of 12
or 24 months prior to the fixing date di-
vided by 12 or 24 respectively as of the
last day of each calendar month;

(B) The all-months-combined futures
open interest of a Referenced Contract
is equal to the sum of the month-end
open interest for all of the Referenced
Contract’s open contract months in fu-
tures and option contracts (on a delta
adjusted basis) across all designated
contract markets; and

(C) The all-months-combined swaps
open interest is equal to the sum of all
of a Referenced Contract’s month-end
open swaps positions, considering open
positions attributed to both cleared
and uncleared swaps, Wwhere the
uncleared all-months-combined swaps
open positions shall be the absolute
sum of swap dealers’ net uncleared
open swaps positions by counterparty
and by single Referenced Contract
month as reported to the Commission
pursuant to part 20 of this chapter, pro-
vided that, other than for the purpose
of determining initial non-spot-month
position limits, open swaps positions
attributed to swaps with two swap
dealer counterparties shall be counted
once for the purpose of determining
uncleared all-months-combined swaps
open positions, provided further that,
upon entry of an order under §20.9 of
this chapter determining that oper-
ating swap data repositories are proc-
essing positional data that will enable
the Commission effectively to conduct
surveillance in swaps, the Commission
shall rely on data from such swap data
repositories to compute the all-
months-combined swaps open interest;

(ii) Notwithstanding the provisions of
this section, for the purpose of deter-
mining initial non-spot-month position
limits for non-legacy Referenced Con-
tracts, the Commission may estimate
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uncleared all-months-combined swaps
open positions based on uncleared open
swaps positions reported to the Com-
mission pursuant to part 20 of this
chapter by clearing organizations or
clearing members that are swap deal-
ers; and

§151.4

(3) Legacy agricultural Referenced Con-
tract position limits. All-months-com-
bined aggregate and single-month posi-
tion limits, fixed by the Commission at
the levels provided below as estab-
lished by the Commission pursuant to
paragraph (d)(4) of this section:

Referenced contract

Position limits

(i) Chicago Board of Trade Corn (C) contract

33,000

(i) Chicago Board of Trade Oats (O) contract

2,000

(iii) Chicago Board of Trade Soybeans (S) contract

15,000

(iv) Chicago Board of Trade Wheat (W) contract

12,000

(v) Chicago Board of Trade Soybean Qil (BO) contract .

8,000

(vi) Chicago Board of Trade Soybean Meal (SM) contract

6,500

(vii) Minneapolis Grain Exchange Hard Red Spring Wheat (MW) coHtract

(viii) ICE Futures U.S. Cotton No. 2 (CT) contract

12,000
5,000

(ix) Kansas City Board of Trade Hard Winter Wheat (KW) contract

12,000

(c) Netting of positions—(1) For Ref-
erenced Contracts in the spot month. (i)
For the spot-month position limit in
paragraph (a) of this section, a trader’s
positions in the physical-delivery Ref-
erenced Contract and cash-settled Ref-
erenced Contract are calculated sepa-
rately. A trader cannot net any phys-
ical-delivery Referenced Contract with
cash-settled Referenced Contracts to-
wards determining the trader’s posi-
tions in each of the physical-delivery
Referenced Contract and cash-settled
Referenced Contracts in paragraph (a)
of this section. However, a trader can
net positions in cash-settled Ref-
erenced Contracts in the same com-
modity.

(ii) Notwithstanding the netting pro-
vision in paragraph (c)(1)(i) of this sec-
tion, for the aggregate spot-month po-
sition limit in New York Mercantile
Exchange Henry Hub Natural Gas Ref-
erenced Contracts in paragraph
(a)(2)(ii) of this section, a trader’s posi-
tions shall be combined and the net re-
sulting position in the physical-deliv-
ery Referenced Contract and cash-set-
tled Referenced Contracts shall be ap-
plied towards determining the trader’s
aggregate position.

(2) For the purpose of applying non-
spot-month position limits, a trader’s
position in a Referenced Contract shall
be combined and the net resulting posi-
tion shall be applied towards deter-
mining the trader’s aggregate single-
month and all-months-combined posi-
tion.

(d) Establishing and effective dates of
position limits—(1) Initial spot-month po-
sition limits for Referenced Contracts. (i)
Sixty days after the term ‘‘swap’ is
further defined under the Wall Street
Transparency and Accountability Act
of 2010, the spot-month position limits
for Referenced Contracts referred to in
Appendix A shall apply to all the provi-
sions of this part.

(2) Subsequent spot-month position lim-
its for Referenced Contracts. (i) Com-
mencing January 1lst of the second cal-
endar year after the term ‘‘swap’ is
further defined under the Wall Street
Transparency and Accountability Act
of 2010, the Commission shall fix posi-
tion limits by Commission order that
shall supersede the initial limits estab-
lished under paragraph (d)(1) of this
section.

(ii) In fixing spot-month position
limits for Referenced Contracts, the
Commission shall utilize the estimates
of deliverable supply provided by a des-
ignated contract market under para-
graph (d)(2)(iii) of this section unless
the Commission determines to rely on
its own estimate of deliverable supply.

(iii) Each designated contract mar-
ket shall submit to the Commission an
estimate of deliverable supply for each
Core Referenced Futures Contract that
is subject to a spot-month position
limit and listed or executed pursuant
to the rules of the designated contract
market according to the following
schedule commencing January 1st of
the second calendar year after the term
“‘swap’ is further defined under the
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Wall Street Transparency and Ac-
countability Act of 2010:

(A) For metal Core Referenced Fu-
tures Contracts listed in §151.2(b), by
the 31st of December and biennially
thereafter;

(B) For energy Core Referenced Fu-
tures Contracts listed in §151.2(c), by
the 31st of March and biennially there-
after;

(C) For corn, wheat, oat, rough rice,
soybean and soybean products, live-
stock, milk, cotton, and frozen con-
centrated orange juice Core Referenced
Futures Contracts, by the 31st of July,
and annually thereafter;

(D) For coffee, sugar, and cocoa Core
Referenced Futures Contracts, by the
30th of September, and annually there-
after.

(iv) For purposes of estimating deliv-
erable supply, a designated contract
market may use any guidance adopted
in the Acceptable Practices for Compli-
ance with Core Principle 3 found in
part 38 of the Commission’s regula-
tions.

(v) The estimate submitted under
paragraph (d)(2)(iii) of this section
shall be accompanied by a description
of the methodology used to derive the
estimate along with any statistical
data supporting the designated con-
tract market’s estimate of deliverable
supply.

(vi) The Commission shall fix and
publish pursuant to paragraph (e) of
this section, the spot-month limits by
Commission order, no later than:

(A) For metal Referenced Contracts
listed in §151.2(b), by the 28th of Feb-
ruary following the submission of esti-
mates of deliverable supply provided to
the Commission under paragraph
(d)(2)(iii)(A) of this section and bienni-
ally thereafter;

(B) For energy Referenced Contracts
listed in §151.2(c), by the 31st of May
following the submission of estimates
of deliverable supply provided to the
Commission under paragraph
(d)(2)(iii)(B) of this section and bienni-
ally thereafter;

(C) For corn, wheat, oat, rough rice,
soybean and soybean products, live-
stock, milk, cotton, and frozen con-
centrated orange juice Referenced Con-
tracts, by the 30th of September fol-
lowing the submission of estimates of
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deliverable supply provided to the
Commission under paragraph
(d)(2)(iii)(C) of this section and annu-
ally thereafter;

(D) For coffee, sugar, and cocoa Ref-
erenced Contracts, by the 30th of No-
vember following the submission of es-
timates of deliverable supply provided
to the Commission under paragraph
(d)(2)(iii)(D) of this section and annu-
ally thereafter.

(38) Non-spot-month position limits for
non-legacy Referenced Contract. (i) Ini-
tial non-spot-month limits for non-leg-
acy Referenced Contracts shall be fixed
and published within one month after
the Commission has obtained or esti-
mated 12 months of values pursuant to
paragraphs (b)(2)(1)(B), (b)(2)(1)(C), and
(b)(2)(ii) of this section, and shall be
fixed and made effective as provided in
paragraph (b)(2) and (e) of this section.

(ii) Subsequent non-spot-month lim-
its for non-legacy Referenced Contracts
shall be fixed and published within one
month after two years following the
fixing and publication of initial non-
spot-month position limits and shall be
based on the higher of 12 months aver-
age all-months-combined aggregate
open interest, or 24 months average all-
months-combined aggregate open in-
terest, as provided for in paragraphs
(b)(2) and (e) of this section.

(iii) Initial non-spot-month limits for
non-legacy Referenced Contracts shall
be made effective by Commission
order.

(4) Non-spot-month legacy limits for leg-
acy agricultural Referenced Contracts.
The non-spot-month position limits for
legacy agricultural Referenced Con-
tracts shall be effective sixty days
after the term ‘‘swap’ is further de-
fined under the Wall Street Trans-
parency and Accountability Act of 2010,
and shall apply to all the provisions of
this part.

(e) Publication. The Commission shall
publish position limits on the Commis-
sion’s Web site at http:/www.cftc.gov
prior to making such limits effective,
other than those limits specified under
paragraph (b)(3) of this section and ap-
pendix A to this part.

(1) Spot-month position limits shall
be effective:

(i) For metal Referenced Contracts
listed in §151.2(b), on the 1st of May
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after the Commission has fixed and
published such limits under paragraph
(A)(2)(vi)(A) of this section;

(ii) For energy Referenced Contracts
listed in §151.2(c), on the 1st of August
after the Commission has fixed and
published such limits under paragraph
(A)(2)(vi)(B) of this section;

(iii) For corn, wheat, oat, rough rice,
soybean and soybean products, live-
stock, milk, cotton, and frozen con-
centrated orange juice Referenced Con-
tracts, on the 1st of December after the
Commission has fixed and published
such limits under paragraph
(d)(2)(vi)(C) of this section; and

(iv) For coffee, sugar, and cocoa Ref-
erenced Contracts, on the 1st of Feb-
ruary after the Commission has fixed
and published such limits under para-
graph (d)(2)(vi)(D) of this section.

(2) The Commission shall publish
month-end all-months-combined fu-
tures open interest and all-months-
combined swaps open interest figures
within one month, as practicable, after
such data is submitted to the Commis-
sion.

(3) Non-spot-month position limits
established under paragraph (b)(2) of
this section shall be effective on the 1st
calendar day of the third calendar
month immediately following publica-
tion on the Commission’s Web site
under paragraph (d)(3) of this section.

(f) Rounding. In determining or calcu-
lating all levels and limits under this
section, a resulting number shall be
rounded up to the nearest hundred con-
tracts.

§151.5 Bona fide hedging and other
exemptions for Referenced Con-
tracts.

(a) Bona fide hedging transactions or
positions. (1) Any person that complies
with the requirements of this section
may exceed the position limits set
forth in §151.4 to the extent that a
transaction or position in a Referenced
Contract:

(i) Represents a substitute for trans-
actions made or to be made or posi-
tions taken or to be taken at a later
time in a physical marketing channel;

(ii) Is economically appropriate to
the reduction of risks in the conduct
and management of a commercial en-
terprise; and
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(iii) Arises from the potential change
in the value of one or several—

(A) Assets that a person owns, pro-
duces, manufactures, processes, or mer-
chandises or anticipates owning, pro-
ducing, manufacturing, processing, or
merchandising;

(B) Liabilities that a person owns or
anticipates incurring; or

(C) Services that a person provides,
purchases, or anticipates providing or
purchasing; or

(iv) Reduces risks attendant to a po-
sition resulting from a swap that—

(A) Was executed opposite a
counterparty for which the transaction
would qualify as a bona fide hedging
transaction pursuant to paragraph
(a)(1)(i) through (iii) of this section; or

(B) Meets the requirements of para-
graphs (a)(1)(i) through (iii) of this sec-
tion.

(v) Notwithstanding the foregoing, no
transactions or positions shall be clas-
sified as bona fide hedging for purposes
of §151.4 unless such transactions or
positions are established and lig-
uidated in an orderly manner in ac-
cordance with sound commercial prac-
tices and the provisions of paragraph
(a)(2) of this section regarding enumer-
ated hedging transactions and posi-
tions or paragraphs (a)(3) or (4) of this
section regarding pass-through swaps
of this section have been satisfied.

(2) Enumerated hedging transactions
and positions. Bona fide hedging trans-
actions and positions for the purposes
of this paragraph mean any of the fol-
lowing specific transactions and posi-
tions:

(i) Sales of Referenced Contracts that
do not exceed in quantity:

(A) Ownership or fixed-price purchase
of the contract’s underlying cash com-
modity by the same person; and

(B) Unsold anticipated production of
the same commodity, which may not
exceed one year of production for an
agricultural commodity, by the same
person provided that no such position is
maintained in any physical-delivery
Referenced Contract during the last
five days of trading of the Core Ref-
erenced Futures Contract in an agri-
cultural or metal commodity or during
the spot month for other physical-de-
livery contracts.
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(ii) Purchases of Referenced Con-
tracts that do not exceed in quantity:

(A) The fixed-price sale of the con-
tract’s underlying cash commodity by
the same person;

(B) The quantity equivalent of fixed-
price sales of the cash products and by-
products of such commodity by the
same person; and

(C) Unfilled anticipated requirements
of the same cash commodity, which
may not exceed one year for agricul-
tural Referenced Contracts, for proc-
essing, manufacturing, or use by the
same person, provided that no such po-
sition is maintained in any physical-
delivery Referenced Contract during
the last five days of trading of the Core
Referenced Futures Contract in an ag-
ricultural or metal commodity or dur-
ing the spot month for other physical-
delivery contracts.

(iii) Offsetting sales and purchases in
Referenced Contracts that do not ex-
ceed in quantity that amount of the
same cash commodity that has been
bought and sold by the same person at
unfixed prices basis different delivery
months, provided that no such position
is maintained in any physical-delivery
Referenced Contract during the last
five days of trading of the Core Ref-
erenced Futures Contract in an agri-
cultural or metal commodity or during
the spot month for other physical-de-
livery contracts.

(iv) Purchases or sales by an agent
who does not own or has not contracted
to sell or purchase the offsetting cash
commodity at a fixed price, provided
that the agent is responsible for the
merchandising of the cash positions
that is being offset in Referenced Con-
tracts and the agent has a contractual
arrangement with the person who owns
the commodity or holds the cash mar-
ket commitment being offset.

(v) Anticipated merchandising hedges.
Offsetting sales and purchases in Ref-
erenced Contracts that do not exceed
in quantity the amount of the same
cash commodity that is anticipated to
be merchandised, provided that:

(A) The quantity of offsetting sales
and purchases is not larger than the
current or anticipated unfilled storage
capacity owned or leased by the same
person during the period of anticipated
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merchandising activity, which may not
exceed one year;

(B) The offsetting sales and pur-
chases in Referenced Contracts are in
different contract months, which settle
in not more than one year; and

(C) No such position is maintained in
any physical-delivery Referenced Con-
tract during the last five days of trad-
ing of the Core Referenced Futures
Contract in an agricultural or metal
commodity or during the spot month
for other physical-delivery contracts.

(vi) Anticipated royalty hedges. Sales
or purchases in Referenced Contracts
offset by the anticipated change in
value of royalty rights that are owned
by the same person provided that:

(A) The royalty rights arise out of
the production, manufacturing, proc-
essing, use, or transportation of the
commodity underlying the Referenced
Contract, which may not exceed one
year for agricultural Referenced Con-
tracts; and

(B) No such position is maintained in
any physical-delivery Referenced Con-
tract during the last five days of trad-
ing of the Core Referenced Futures
Contract in an agricultural or metal
commodity or during the spot month
for other physical-delivery contracts.

(vii) Service hedges. Sales or pur-
chases in Referenced Contracts offset
by the anticipated change in value of
receipts or payments due or expected
to be due under an executed contract
for services held by the same person
provided that:

(A) The contract for services arises
out of the production, manufacturing,
processing, use, or transportation of
the commodity underlying the Ref-
erenced Contract, which may not ex-
ceed one year for agricultural Ref-
erenced Contracts;

(B) The fluctuations in the value of
the position in Referenced Contracts
are substantially related to the fluc-
tuations in value of receipts or pay-
ments due or expected to be due under
a contract for services; and

(C) No such position is maintained in
any physical-delivery Referenced Con-
tract during the last five days of trad-
ing of the Core Referenced Futures
Contract in an agricultural or metal
commodity or during the spot month
for other physical-delivery contracts.
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(viii) Cross-commodity hedges. Sales or
purchases in Referenced Contracts de-
scribed in paragraphs (a)(2)(i) through
(vii) of this section may also be offset
other than by the same quantity of the
same cash commodity, provided that:

(A) The fluctuations in value of the
position in Referenced Contracts are
substantially related to the fluctua-
tions in value of the actual or antici-
pated cash position; and

(B) No such position is maintained in
any physical-delivery Referenced Con-
tract during the last five days of trad-
ing of the Core Referenced Futures
Contract in an agricultural or metal
commodity or during the spot month
for other physical-delivery contracts.

(3) Pass-through swaps. Bona fide
hedging transactions and positions for
the purposes of this paragraph include
the purchase or sales of Referenced
Contracts that reduce the risks attend-
ant to a position resulting from a swap
that was executed opposite a
counterparty for whom the swap trans-
action would qualify as a bona fide
hedging transaction pursuant to para-
graph (a)(2) of this section (‘‘pass-
through swaps’’), provided that no such
position is maintained in any physical-
delivery Referenced Contract during
the last five days of trading of the Core
Referenced Futures Contract in an ag-
ricultural or metal commodity or dur-
ing the spot month for other physical-
delivery contracts wunless such pass-
through swap position continues to off-
set the cash market commodity price

risk of the bona fide hedging
counterparty.

(4) Pass-through swap offsets. For
swaps executed opposite a

counterparty for whom the swap trans-
action would qualify as a bona fide
hedging transaction pursuant to para-
graph (a)(2) of this section (pass-
through swaps), such pass-through
swaps shall also be classified as a bona
fide hedging transaction for the
counterparty for whom the swap would
not otherwise qualify as a bona fide
hedging transaction pursuant to para-
graph (a)(2) of this section (‘‘non-hedg-
ing counterparty’’), provided that the
non-hedging counterparty purchases or
sells Referenced Contracts that reduce
the risks attendant to such pass-
through swaps. Provided further, that
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the pass-through swap shall constitute
a bona fide hedging transaction only to
the extent the non-hedging
counterparty purchases or sells Ref-
erenced Contracts that reduce the risks
attendant to the pass-through swap.

(5) Any person engaging in other
risk-reducing practices commonly used
in the market which they believe may
not be specifically enumerated in
§1561.5(a)(2) may request relief from
Commission staff under §140.99 of this
chapter or the Commission under sec-
tion 4a(a)(7) of the Act concerning the
applicability of the bona fide hedging
transaction exemption.

(b) Aggregation of accounts. Entities
required to aggregate accounts or posi-
tions under §151.7 shall be considered
the same person for the purpose of de-
termining whether a person or persons
are eligible for a bona fide hedge ex-
emption under §151.5(a).

(c) Information on cash market com-
modity activities. Any person with a po-
sition that exceeds the position limits
set forth in §151.4 pursuant to para-
graphs (a)(2)(1)(A), ()(@)(i1)(A),
()(2)(1)(B), (a)(2)(ii), or (a)@)(iv) of
this section shall submit to the Com-
mission a 404 filing, in the form and
manner provided for in §151.10.

(1) The 404 filing shall contain the
following information with respect to
such position for each business day the
same person exceeds the limits set
forth in §151.4, up to and through the
day the person’s position first falls
below the position limits:

(i) The date of the bona fide hedging
position, an indication of under which
enumerated hedge exemption or ex-
emptions the position qualifies for
bona fide hedging, the corresponding
Core Referenced Futures Contract, the
cash market commodity hedged, and
the units in which the cash market
commodity is measured;

(ii) The entire quantity of stocks
owned of the cash market commodity
that is being hedged;

(iii) The entire quantity of fixed-
price purchase commitments of the
cash market commodity that is being
hedged;

(iv) The sum of the entire quantity of
stocks owned of the cash market com-
modity and the entire quantity of
fixed-price purchase commitments of
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the cash market commodity that is
being hedged;

(v) The entire quantity of fixed-price
sale commitments of the cash com-
modity that is being hedged;

(vi) The quantity of long and short
Referenced Contracts, measured on a
futures-equivalent basis to the applica-
ble Core Referenced Futures Contract,
in the nearby contract month that are
being used to hedge the long and short
cash market positions;

(viii) The total number of long and
short Referenced Contracts, measured
on a futures equivalent basis to the ap-
plicable Core Referenced Futures Con-
tract, that are being used to hedge the
long and short cash market positions;
and

(viii) Cross-commodity hedging infor-
mation as required under paragraph (g)
of this section.

(2) Notice filing. Persons seeking an
exemption under this paragraph shall
file a notice with the Commission,
which shall be effective upon the date
of the submission of the notice.

(d) Information on anticipated cash
market commodity activities—(1) Initial
statement. Any person who intends to
exceed the position limits set forth in
§151.4 pursuant to paragraph
(a)(2)({1)(B), (a)(2)(11)(C), (@)(@2)(v),
(a)(2)(vi), or (a)(2)(vii) of this section in
order to hedge anticipated production,
requirements, merchandising, royal-
ties, or services connected to a com-
modity underlying a Referenced Con-
tract, shall submit to the Commission
a 404A filing in the form and manner
provided in §151.10. The 404A filing
shall contain the following information
with respect to such activities, by Ref-
erenced Contract:

(i) A description of the type of antici-
pated cash market activity to be
hedged; how the purchases or sales of
Referenced Contracts are consistent
with the provisions of (a)(1) of this sec-
tion; and the units in which the cash
commodity is measured;

(ii) The time period for which the
person claims the anticipatory hedge
exemption is required, which may not
exceed one year for agricultural com-
modities or one year for anticipated
merchandising activity;

(iii) The actual use, production, proc-
essing, merchandising (bought and
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sold), royalties and service payments
and receipts of that cash market com-
modity during each of the three com-
plete fiscal years preceding the current
fiscal year;

(iv) The anticipated use production,
or commercial or merchandising re-
quirements (purchases and sales), an-
ticipated royalties, or service contract
receipts or payments of that cash mar-
ket commodity which are applicable to
the anticipated activity to be hedged
for the period specified in (d)(1)(ii) of
this section;

(v) The unsold anticipated production
or unfilled anticipated commercial or
merchandising requirements of that
cash market commodity which are ap-
plicable to the anticipated activity to
be hedged for the period specified in
(d)(1)(ii) of this section;

(vi) The maximum number of Ref-
erenced Contracts long and short (on
an all-months-combined basis) that are
expected to be used for each antici-
patory hedging activity for the period
specified in (d)(1)(ii) of this section on
a futures equivalent basis;

(vii) If the hedge exemption sought is
for anticipated merchandising pursu-
ant to (a)(2)(v) of this section, a de-
scription of the storage capacity re-
lated to the anticipated merchandising
transactions, including:

(A) The anticipated total storage ca-
pacity, the anticipated merchandising
quantity, and purchase and sales com-
mitments for the period specified in
(d)(1)(di) of this section;

(B) Current inventory; and

(C) The total storage capacity and
quantity of commodity moved through
the storage capacity for each of the
three complete fiscal years preceding
the current fiscal year; and

(viii) Cross-commodity hedging infor-
mation as required under paragraph (g)
of this section.

(2) Notice filing. Persons seeking an
exemption under this paragraph shall
file a notice with the Commission.
Such a notice shall be filed at least ten
days in advance of a date the person
expects to exceed the position limits
established under this part, and shall
be effective after that ten day period
unless otherwise notified by the Com-
mission.
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(3) Supplemental reports for 404A fil-
ings. Whenever a person intends to ex-
ceed the amounts determined by the
Commission to constitute a bona fide
hedge for anticipated activity in the
most recent statement or filing, such
person shall file with the Commission a
statement that updates the informa-
tion provided in the person’s most re-
cent filing at least ten days in advance
of the date that person wishes to ex-
ceed those amounts.

(e) Review of notice filings. (1) The
Commission may require persons sub-
mitting mnotice filings provided for
under paragraphs (c)(2) and (d)(2) of
this section to submit such other infor-
mation, before or after the effective
date of a notice, which is necessary to
enable the Commission to make a de-
termination whether the transactions
or positions under the notice filing fall
within the scope of bona fide hedging
transactions or positions described
under paragraph (a) of this section.

(2) The transactions and positions de-
scribed in the notice filing shall not be
considered, in part or in whole, as bona
fide hedging transactions or positions
if such person is so notified by the
Commission.

(f) Additional information from swap
counterparties to bona fide hedging trans-
actions. All persons that maintain posi-
tions in excess of the limits set forth in
§151.4 in reliance upon the exemptions
set forth in paragraphs (a)(3) and (4) of
this section shall submit to the Com-
mission a 404S filing, in the form and
manner provided for in §151.10. Such
404S filing shall contain the following
information with respect to such posi-
tion for each business day that the
same person exceeds the limits set
forth in §151.4, up to and through the
day the person’s position first falls
below the position limit that was ex-
ceeded:

(1) By Referenced Contract;

(2) By commodity reference price and
units of measurement used for the
swaps that would qualify as a bona fide
hedging transaction or position gross
long and gross short positions; and

(3) Cross-commodity hedging infor-
mation as required under paragraph (g)
of this section.

(g) Conversion methodology for cross-
commodity hedges. In addition to the in-
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formation required under this section,
persons who avail themselves of cross-
commodity hedges pursuant to
(a)(2)(viii) of this section shall submit
to the Commission a form 404, 404A, or
404S filing, as appropriate. The first
time such a form is filed where a cross-
commodity hedge is claimed, it should
contain a description of the conversion
methodology. That description should
explain the conversion from the actual
commodity used in the person’s normal
course of business to the Referenced
Contract that is being used for hedg-
ing, including an explanation of the
methodology used for determining the
ratio of conversion between the actual
or anticipated cash positions and the
person’s positions in the Referenced
Contract.

(h) Recordkeeping. Persons who avail
themselves of bona fide hedge exemp-
tions shall keep and maintain complete
books and records concerning all of
their related cash, futures, and swap
positions and transactions and make
such books and records, along with a
list of pass-through swap counterpar-
ties for pass-through swap exemptions
under (a)(3) of this section, available to
the Commission upon request.

(1) Additional requirements for pass-
through swap counterparties. A party
seeking to rely upon §151.5(a)(3) to ex-
ceed the position limits of §151.4 with
respect to such a swap may only do so
if its counterparty provides a written
representation (e.g., in the form of a
field or other representation contained
in a mutually executed trade confirma-
tion) that, as to such counterparty, the
swap qualifies in good faith as a bona
fide hedging transaction under para-
graph (a)(3) of this section at the time
the swap was executed. That written
representation shall be retained by the
parties to the swap for a period of at
least two years following the expira-
tion of the swap and furnished to the
Commission upon request. Any person
that represents to another person that
the swap qualifies as a pass-through
swap under paragraph (a)(3) of this sec-
tion shall keep and make available to
the Commission upon request all rel-
evant books and records supporting
such a representation for a period of at
least two years following the expira-
tion of the swap.
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(j) Financial distress eremption. Upon
specific request made to the Commis-
sion, the Commission may exempt a
person or related persons under finan-
cial distress circumstances for a time
certain from any of the requirements
of this part. Financial distress cir-
cumstances are situations involving
the potential default or bankruptcy of
a customer of the requesting person or
persons, affiliate of the requesting per-
son or persons, or potential acquisition
target of the requesting person or per-
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sons. Such exemptions shall be granted
by Commission order.

§151.6 Position visibility.

(a) Visibility levels. A person holding
or controlling positions, separately or
in combination, net long or net short,
in Referenced Contracts that equal or
exceed the following levels in all
months or in any single month (includ-
ing the spot month), shall comply with
the reporting requirements of para-
graphs (b) and (c) of this section:

(1) Visibility Levels for Metal Referenced Contracts

(i) Commodity Exchange, Inc. Copper (HG) ........ccooeviiiiiiniiiiieiiieieeiieene 8,500
(ii) Commodity Exchange, Inc. Gold (GC) ......cccccovieeiiiiiieniieeeee e 30,000
(iv) Commodity Exchange, Inc. Silver (S1) .......ccccooviiiiiiiiniiiiieneeeeceeee 8,500
(v) New York Mercantile Exchange Palladium (PA) .... 1,500
(vi) New York Mercantile Exchange Platinum (PL) .........cccccooiviiiiiiicnnns 2,000
(2) Visibility Levels for Energy Referenced Contracts
(i) New York Mercantile Exchange Light Sweet Crude Oil (CL) .........ccc.c.... 50,000
(i) New York Mercantile Exchange Henry Hub Natural Gas (NG) 50,000
(iii) New York Mercantile Exchange New York Harbor Gasoline Blendstock

(R 1= TSP USROS PRSP 10,000
(iv) New York Mercantile Exchange New York Harbor No. 2 Heating Oil

(HO) ettt 16,000

(b) Statement of person exceeding visi-
bility level. Persons meeting the provi-
sions of paragraph (a) of this section,
shall submit to the Commission a 401
filing in the form and manner provided
for in §151.10. The 401 filing shall con-
tain the following information, by Ref-
erenced Contract:

(1) A list of dates, within the applica-
ble calendar quarter, on which the per-
son held or controlled a position that
equaled or exceeded such visibility lev-
els; and

(2) As of the first business Tuesday
following the applicable calendar quar-
ter and as of the day, within the appli-
cable calendar quarter, in which the
person held the largest net position (on
an all months combined basis) in ex-
cess of the level in paragraph (a) of this
section:

(i) Separately by futures, options and
swaps, gross long and gross short fu-
tures equivalent positions in all
months in the applicable Referenced
Contract(s) (using economically rea-

sonable and analytically supported del-
tas) on a futures-equivalent basis; and

(ii) If applicable, by commodity ref-
erenced price, gross long and gross
short uncleared swap positions in all
months basis in the applicable Ref-
erenced Contract(s) futures-equivalent
basis (using economically reasonable
and analytically supported deltas).

(c) 404 filing. A person that holds a
position in a Referenced Contract that
equals or exceeds a visibility level in a
calendar quarter shall submit to the
Commission a 404 filing in the form and
manner provided for in §151.10, and it
shall contain the information regard-
ing such positions as described in
§151.5(c) as of the first business Tues-
day following the applicable calendar
quarter and as of the day, within the
applicable calendar quarter, in which
the person held the largest net position
in excess of the level in all months.

(d) Alternative filing. With the express
written permission of the Commission
or its designees, the submission of a
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swaps or physical commodity portfolio
summary statement spreadsheet in dig-
ital format, only insofar as the spread-
sheet provides at least the same data
as that required by paragraphs (b) or
(c) of this section respectively may be
substituted for the 401 or 404 filing re-
spectively.

(e) Precedence of other reporting obliga-
tions. Reporting obligations imposed by
regulations other than those contained
in this section shall supersede the re-
porting requirements of paragraphs (b)
and (c) of this section but only insofar
as other reporting obligations provide
at least the same data and are sub-
mitted to the Commission or its des-
ignees at least as often as the reporting
requirements of paragraphs (b) and (c)
of this section.

(f) Compliance date. The compliance
date of this section shall be sixty days
after the term ‘‘swap” is further de-
fined under the Wall Street Trans-
parency and Accountability Act of 2010.
A document will be published in the
FEDERAL REGISTER establishing the
compliance date.

§151.7 Aggregation of positions.

(a) Positions to be aggregated. The po-
sition limits set forth in §151.4 shall
apply to all positions in accounts for
which any person by power of attorney
or otherwise directly or indirectly
holds positions or controls trading and
to positions held by two or more per-
sons acting pursuant to an expressed or
implied agreement or understanding
the same as if the positions were held
by, or the trading of the position were
done by, a single individual.

(b) Owmnership of accounts generally.
For the purpose of applying the posi-
tion limits set forth in §151.4, except
for the ownership interest of limited
partners, shareholders, members of a
limited liability company, bene-
ficiaries of a trust or similar type of
pool participant in a commodity pool
subject to the provisos set forth in
paragraph (c) of this section or in ac-
counts or positions in multiple pools as
set forth in paragraph (d) of this sec-
tion, any person holding positions in
more than one account, or holding ac-
counts or positions in which the person
by power of attorney or otherwise di-
rectly or indirectly has a 10 percent or
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greater ownership or equity interest,
must aggregate all such accounts or
positions.

(c) Ownership by limited partners,
shareholders or other pool participants.
(1) Except as provided in paragraphs
(c)(2) and (3) of this section, a person
that is a limited partner, shareholder
or other similar type of pool partici-
pant with an ownership or equity inter-
est of 10 percent or greater in a pooled
account or positions who is also a prin-
cipal or affiliate of the operator of the
pooled account must aggregate the
pooled account or positions with all
other accounts or positions owned or
controlled by that person, unless:

(i) The pool operator has, and en-
forces, written procedures to preclude
the person from having knowledge of,
gaining access to, or receiving data
about the trading or positions of the
pool;

(ii) The person does not have direct,
day-to-day supervisory authority or
control over the pool’s trading deci-
sions; and

(iii) The pool operator has complied
with the requirements of paragraph (h)
of this section on behalf of the person
or class of persons.

(2) A commodity pool operator hav-
ing ownership or equity interest of 10
percent or greater in an account or po-
sitions as a limited partner, share-
holder or other similar type of pool
participant must aggregate those ac-
counts or positions with all other ac-
counts or positions owned or controlled
by the commodity pool operator.

(3) Each limited partner, shareholder,
or other similar type of pool partici-
pant having an ownership or equity in-
terest of 25 percent or greater in a com-
modity pool the operator of which is
exempt from registration under §4.13 of
this chapter must aggregate the pooled
account or positions with all other ac-
counts or positions owned or controlled
by that person.

(d) Identical trading. Notwithstanding
any other provision of this section, for
the purpose of applying the position
limits set forth in §151.4, any person
that holds or controls the trading of
positions, by power of attorney or oth-
erwise, in more than one account, or
that holds or controls trading of ac-
counts or positions in multiple pools
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with identical trading strategies must
aggregate all such accounts or posi-
tions that a person holds or controls.

(e) Trading control by futures commis-
sion merchants. The position limits set
forth in §151.4 shall be construed to
apply to all positions held by a futures
commission merchant or its separately
organized affiliates in a discretionary
account, or in an account which is part
of, or participates in, or receives trad-
ing advice from a customer trading
program of a futures commission mer-
chant or any of the officers, partners,
or employees of such futures commis-
sion merchant or its separately orga-
nized affiliates, unless:

(1) A trader other than the futures
commission merchant or the affiliate
directs trading in such an account;

(2) The futures commission merchant
or the affiliate maintains only such
minimum control over the trading in
such an account as is necessary to ful-
fill its duty to supervise diligently
trading in the account; and

(3) Each trading decision of the dis-
cretionary account or the customer
trading program is determined inde-
pendently of all trading decisions in
other accounts which the futures com-
mission merchant or the affiliate
holds, has a financial interest of 10 per-
cent or more in, or controls.

(f) Independent Account Controller. An
eligible entity need not aggregate its
positions with the eligible entity’s cli-
ent positions or accounts carried by an
authorized independent account con-
troller, as defined in §151.1, except for
the spot month provided in physical-
delivery Referenced Contracts, pro-
vided, however, that the eligible entity
has complied with the requirements of
paragraph (h) of this section, and that
the overall positions held or controlled
by such independent account controller
may not exceed the limits specified in
§151.4.

(1) Additional requirements for ex-
emption of Affiliated Entities. If the
independent account controller is af-
filiated with the eligible entity or an-
other independent account controller,
each of the affiliated entities must:

(i) Have, and enforce, written proce-
dures to preclude the affiliated entities
from having knowledge of, gaining ac-
cess to, or receiving data about, trades
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of the other. Such procedures must in-
clude document routing and other pro-
cedures or security arrangements, in-
cluding separate physical locations,
which would maintain the independ-
ence of their activities; provided, how-
ever, that such procedures may provide
for the disclosure of information which
is reasonably necessary for an eligible
entity to maintain the level of control
consistent with its fiduciary respon-
sibilities and necessary to fulfill its
duty to supervise diligently the trading
done on its behalf;

(ii) Trade such accounts pursuant to
separately developed and independent
trading systems;

(iii) Market such trading systems
separately; and

(iv) Solicit funds for such trading by
separate disclosure documents that
meet the standards of §4.24 or §4.34 of
this chapter, as applicable where such
disclosure documents are required
under part 4 of this chapter.

(g) Exemption for underwriting. Not-
withstanding any of the provisions of
this section, a person need not aggre-
gate the positions or accounts of an
owned entity if the ownership interest
is based on the ownership of securities
constituting the whole or a part of an
unsold allotment to or subscription by
such person as a participant in the dis-
tribution of such securities by the
issuer or by or through an underwriter.

(h) Notice filing for exemption. (1) Per-
sons seeking an aggregation exemption
under paragraph (c), (e), (f), or (i) of
this section shall file a notice with the
Commission, which shall be effective
upon submission of the notice, and
shall include:

(i) A description of the relevant cir-
cumstances that warrant
disaggregation; and

(ii) A statement certifying that the
conditions set forth in the applicable
aggregation exemption provision has
been met.

(2) Upon call by the Commission, any
person claiming an aggregation exemp-
tion under this section shall provide to
the Commission such information con-
cerning the person’s claim for exemp-
tion. Upon notice and opportunity for
the affected person to respond, the
Commission may amend, suspend, ter-
minate, or otherwise modify a person’s
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aggregation exemption for failure to
comply with the provisions of this sec-
tion.

(3) In the event of a material change
to the information provided in the no-
tice filed under this paragraph, an up-
dated or amended notice shall prompt-
ly be filed detailing the material
change.

(4) A notice shall be submitted in the
form and manner provided for in
§151.10.

(i) Ezxemption for federal law informa-
tion sharing restriction. Notwithstanding
any provision of this section, a person
is not subject to the aggregation re-
quirements of this section if the shar-
ing of information associated with such
aggregation would cause either person
to violate Federal law or regulations
adopted thereunder and provided that
such a person does not have actual
knowledge of information associated
with such aggregation. Provided, how-
ever, that such person file a prior no-
tice with the Commission detailing the
circumstances of the exemption and an
opinion of counsel that the sharing of
information would cause a violation of
Federal law or regulations adopted
thereunder.

§151.8 Foreign boards of trade.

The aggregate position limits in
§151.4 shall apply to a trader with posi-
tions in Referenced Contracts executed
on, or pursuant to the rules of a foreign
board of trade, provided that:

(a) Such Referenced Contracts settle
against any price (including the daily
or final settlement price) of one or
more contracts listed for trading on a
designated contract market or swap
execution facility that is a trading fa-
cility; and

(b) The foreign board of trade makes
available such Referenced Contracts to
its members or other participants lo-
cated in the United States through di-
rect access to its electronic trading
and order matching system.

§151.9 Pre-existing positions.

(a) Non-spot-month position limits. The
position limits set forth in §151.4(b) of
this chapter may be exceeded to the ex-
tent that positions in Referenced Con-
tracts remain open and were entered
into in good faith prior to the effective

§151.10

date of any rule, regulation, or order
that specifies a position limit under
this part.

(b) Spot-month position Ilimits. Not-
withstanding the pre-existing exemp-
tion in non-spot months, a person must
comply with spot month limits.

(c) Pre-Dodd-Frank and transition pe-
riod swaps. The initial position limits
established under §151.4 shall not apply
to any swap positions entered into in
good faith prior to the effective date of
such initial limits. Swap positions in
Referenced Contracts entered into in
good faith prior to the effective date of
such initial limits may be netted with
post-effective date swap and swaptions
for the purpose of applying any posi-
tion limit.

(d) Ezxemptions. Exemptions granted
by the Commission under §1.47 for swap
risk management shall not apply to
swap positions entered into after the
effective date of initial position limits
established under §151.4.

§151.10 Form and manner of reporting
and submitting information or fil-
ings.

Unless otherwise instructed by the
Commission or its designees, any per-
son submitting reports under this sec-
tion shall submit the corresponding re-
quired filings and any other informa-
tion required under this part to the
Commission as follows:

(a) Using the format, coding struc-
ture, and electronic data transmission
procedures approved in writing by the
Commission; and

(b) Not later than 9 a.m. Eastern
Time on the next business day fol-
lowing the reporting or filing obliga-
tion is incurred unless:

(1) A 404A filing is submitted pursu-
ant §1561.5(d), in which case the filing
must be submitted at least ten busi-
ness days in advance of the date that
transactions and positions would be es-
tablished that would exceed a position
limit set forth in §151.4;

(2) A 404 filing is submitted pursuant
to §151.5(c) or a 404S is submitted pur-
suant to §151.5(f), the filing must be
submitted not later than 9 a.m. on the
third business day after a position has
exceeded the level in a Referenced Con-
tract for the first time and not later
than the third business day following
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each calendar month in which the per-
son exceeded such levels;

(3) The filing is submitted pursuant
to §1561.6, then the 401 or 404, or their
respective alternatives as provided for
under §151.6(d), shall be submitted
within ten business days following the
quarter in which the person holds a po-
sition in excess in the visibility levels
provided in §151.6(a); or

(4) A notice of disaggregation is filed
pursuant to §151.7(h), in which case the
notice shall be submitted within five
business days of when the person
claims a disaggregation exemption.

(e) When the reporting entity dis-
covers errors or omissions to past re-
ports, the entity so notifies the Com-
mission and files corrected information
in a form and manner and at a time as
may be instructed by the Commission
or its designee.

§151.11 Designated contract market
and swap execution facility position
limits and accountability rules.

(a) Spot-month limits. (1) For all Ref-
erenced Contracts executed pursuant
to their rules, swap execution facilities
that are trading facilities and des-
ignated contract markets shall adopt,
enforce, and, establish rules and proce-
dures for monitoring and enforcing
spot-month position limits set at levels
no greater than those established by
the Commission under §151.4.

(2) For all agreements, contracts, or
transactions executed pursuant to
their rules that are not subject to the
limits set forth in paragraph (a)(1) of
this section, it shall be an acceptable
practice for swap execution facilities
that are trading facilities and des-
ignated contract markets to adopt, en-
force, and establish rules and proce-
dures for monitoring and enforcing
spot-month position limits set at levels
no greater than 25 percent of estimated
deliverable supply, consistent with
Commission guidance set forth in this
title.

(b) Non-spot-month limits—(1) Ref-
erenced Contracts. For Referenced Con-
tracts executed pursuant to their rules,
swap execution facilities that are trad-
ing facilities and designated contract
markets shall adopt enforce, and estab-
lish rules and procedures for moni-
toring and enforcing single month and
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all-months limits at levels no greater
than the position limits established by
the Commission under §151.4(d)(3) or
4).

(2) Non-referenced contracts. For all
other agreements, contracts, or trans-
actions executed pursuant to their
rules that are not subject to the limits
set forth in §151.4, except as provided
in §151.11(b)(3) and (c), it shall be an ac-
ceptable practice for swap execution
facilities that are trading facilities and
designated contract markets to adopt,
enforce, and establish rules and proce-
dures for monitoring and enforcing sin-
gle-month and all-months-combined
position limits at levels no greater
than ten percent of the average delta-
adjusted futures, swaps, and options
month-end all months open interest in
the same contract or economically
equivalent contracts executed pursuant
to the rules of the designated contract
market or swap execution facility that
is a trading facility for the greater of
the most recent one or two calendar
years up to 25,000 contracts with a mar-
ginal increase of 2.5 percent thereafter.

(3) Levels at designation or initial list-
ing. Other than in Referenced Con-
tracts, at the time of its initial des-
ignation or upon offering a new con-
tract, agreement, or transaction to be
executed pursuant to its rules, it shall
be an acceptable practice for a des-
ignated contract market or swap exe-
cution facility that is a trading facility
to provide for speculative limits for an
individual single-month or in all-
months-combined at no greater than
1,000 contracts for physical commod-
ities other than energy commodities
and 5,000 contracts for other commod-
ities, provided that the notional quan-
tity for such contracts, agreements, or
transactions, corresponds to a notional
quantity per contract that is no larger
than a typical cash market transaction
in the underlying commodity.

(4) For purposes of this paragraph, it
shall be an acceptable practice for open
interest to be calculated by combining
the all months month-end open inter-
est in the same contract or economi-
cally equivalent contracts executed
pursuant to the rules of the designated
contract market or swap execution fa-
cility that is a trading facility (on a
delta-adjusted basis, as appropriate)
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for all months listed during the most
recent one or two calendar years.

(c) Alternatives. In lieu of the limits
provided for under §151.11(a)(2) or (b)(2),
it shall be an acceptable practice for
swap execution facilities that are trad-
ing facilities and designated contract
markets to adopt, enforce, and estab-
lish rules and procedures for moni-
toring and enforcing position account-
ability rules with respect to any agree-
ment, contract, or transaction exe-
cuted pursuant to their rules requiring
traders to provide information about
their position upon request by the ex-
change and to consent to halt increas-
ing further a trader’s position upon re-
quest by the exchange as follows:

(1) On an agricultural or exempt com-
modity that is not subject to the limits
set forth in §151.4, having an average
month-end open interest of 50,000 con-
tracts and an average daily volume of
5,000 contracts and a liquid cash mar-
ket, provided, however, such swap exe-
cution facilities that are trading facili-
ties and designated contract markets
are not exempt from the requirement
set forth in paragraph (a)(2) that they
adopt a spot-month position limit with
a level no greater than 25 percent of es-
timated deliverable supply; or

(2) On a major foreign currency, for
which there is no legal impediment to
delivery and for which there exists a
highly liquid cash market; or

(3) On an excluded commodity that is
an index or measure of inflation, or
other macroeconomic index or meas-
ure; or

(4) On an excluded commodity that
meets the definition of section
1a(19)(ii), (iii), or (iv) of the Act.

(d) Securities futures products. Posi-
tion limits for securities futures prod-
ucts are specified in 17 CFR part 41.

(e) Aggregation. Position limits or ac-
countability rules established under
this section shall be subject to the ag-
gregation standards of §151.7.

(f) Exemptions. (1) Hedge exemptions.
(i) For purposes of exempt and agricul-
tural commodities, no designated con-
tract market or swap execution facility
that is a trading facility bylaw, rule,
regulation, or resolution adopted pur-
suant to this section shall apply to any
position that would otherwise be ex-
empt from the applicable Federal spec-

§151.11

ulative position limits as determined
by §151.5; provided, however, that the
designated contract market or swap
execution facility that is a trading fa-
cility may limit bona fide hedging po-
sitions or any other positions which
have been exempted pursuant to §151.5
which it determines are not in accord
with sound commercial practices or ex-
ceed an amount which may be estab-
lished and liquidated in an orderly
fashion.

(ii) For purposes of excluded com-
modities, no designated contract mar-
ket or swap execution facility that is a
trading facility by law, rule, regula-
tion, or resolution adopted pursuant to
this section shall apply to any trans-
action or position defined under §1.3(z)
of this chapter; provided, however, that
the designated contract market or
swap execution facility that is a trad-
ing facility may limit bona fide hedg-
ing positions that it determines are not
in accord with sound commercial prac-
tices or exceed an amount which may
be established and liquidated in an or-
derly fashion.

(2) Procedure. Persons seeking to es-
tablish eligibility for an exemption
must comply with the procedures of
the designated contract market or
swap execution facility that is a trad-
ing facility for granting exemptions
from its speculative position limit
rules. In considering whether to permit
or grant an exemption, a designated
contract market or swap execution fa-
cility that is a trading facility must
take into account sound commercial
practices and paragraph (d)(1) of this
section and apply principles consistent
with §151.5.

(g) Other erxemptions. Speculative po-
sition limits adopted pursuant to this
section shall not apply to:

(1) Any position acquired in good
faith prior to the effective date of any
bylaw, rule, regulation, or resolution
which specifies such limit;

(2) Spread or arbitrage positions ei-
ther in positions in related Referenced
Contracts or, for contracts that are not
Referenced Contracts, economically
equivalent contracts provided that such
positions are outside of the spot month
for physical-delivery contracts; or

(3) Any person that is registered as a
futures commission merchant or floor
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broker under authority of the Act, ex-
cept to the extent that transactions
made by such person are made on be-
half of or for the account or benefit of
such person.

(h) Ongoing responsibilities. Nothing in
this part shall be construed to affect
any provisions of the Act relating to
manipulation or corners or to relieve
any designated contract market, swap
execution facility that is a trading fa-
cility, or governing board of a des-
ignated contract market or swap exe-
cution facility that is a trading facility
from its responsibility under other pro-
visions of the Act and regulations.

(i) Compliance date. The compliance
date of this section shall be 60 days
after the term ‘‘swap’ is further de-
fined under the Wall Street Trans-
parency and Accountability Act of 2010.
A document will be published in the
FEDERAL REGISTER establishing the
compliance date.

(j) Notwithstanding paragraph (i) of
this section, the compliance date of
provisions of paragraph (b)(1) of this
section as it applies to non-legacy Ref-
erenced Contracts shall be upon the es-
tablishment of any non-spot-month po-
sition limits pursuant to §151.4(d)(3). In
the period prior to the establishment of
any non-spot-month position Ilimits
pursuant to §151.4(d)(3) it shall be an
acceptable practice for a designated
contract market or swap execution fa-
cility to either:

(1) Retain existing non-spot-month
position limits or accountability rules;
or

(2) Establish non-spot-month position
limits or accountability levels pursu-
ant to the acceptable practice de-
scribed in §151.11(b)(2) and (c)(1) based
on open interest in the same contract
or economically equivalent contracts
executed pursuant to the rules of the
designated contract market or swap
execution facility that is a trading fa-
cility.
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§151.12 Delegation of authority to the
Director of the Division of Market
Oversight.

(a) The Commission hereby dele-
gates, until it orders otherwise, to the
Director of the Division of Market
Oversight or such other employee or
employees as the Director may des-
ignate from time to time, the author-
ity:

(1) In §151.4(b) for determining levels
of open interest, in §151.4(d)(2)(ii) to es-
timate deliverable supply, in
§151.4(d)(3)(ii1) to fix non-spot-month
limits, and in §151.4(e) to publish posi-
tion limit levels.

(2) In §151.5 requesting additional in-
formation or determining whether a
filing should not be considered as bona
fide hedging;

(3) In §151.6 for accepting alternative
position visibility filings under para-
graphs (¢)(2) and (d) therein;

(4) In §151.7(h)(2) to call for addi-
tional information from a trader
claiming an aggregation exemption;

(5) In §151.10 for providing instruc-
tions or determining the format, cod-
ing structure, and electronic data
transmission procedures for submitting
data records and any other information
required under this part.

(b) The Director of the Division of
Market Oversight may submit to the
Commission for its consideration any
matter which has been delegated in
this section.

(c) Nothing in this section prohibits
the Commission, at its election, from
exercising the authority delegated in
this section.

§151.13 Severability.

If any provision of this part, or the
application thereof to any person or
circumstances, is held invalid, such in-
validity shall not affect other provi-
sions or application of such provision
to other persons or circumstances
which can be given effect without the
invalid provision or application.
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APPENDIX A TO PART 151—SPOT-MONTH POSITION LIMITS

Pt. 151, App. B

Referenced
Contract contract spot-
month limit
Agricultural Referenced Contracts

ICE Futures U.S. Cocoa ........ 1,000
ICE Futures U.S. Coffee C ... 500
Chicago Board of Trade Corn 600
ICE Futures U.S. Cotton No. 2 300
ICE Futures U.S. FCOJ-A . 300
Chicago Mercantile Exchange Class Ill M|Ik 1,500
Chicago Mercantile Exchange Feeder Cattle 300
Chicago Mercantile Exchange Lean Hog .. 950
Chicago Mercantile Exchange Live Cattle . 450
Chicago Board of Trade Oats 600
Chicago Board of Trade Rough Rice ....... 600
Chicago Board of Trade Soybeans .... 600
Chicago Board of Trade Soybean Meal ..... 720
Chicago Board of Trade Soybean Oil ....... 540
ICE Futures U.S. Sugar No. 11 5,000
ICE Futures U.S. Sugar No. 16 1,000
Chicago Board of Trade Wheat 600
Minneapolis Grain Exchange Hard Red Sprlng Wheat 600
Kansas City Board of Trade Hard Winter Wheat ............ 600

Metal Referenced Contracts
Commodity Exchange, Inc. Copper ........... 1,200
New York Mercantile Exchange Palladium 650
New York Mercantile Exchange Platinum 500
Commodity Exchange, Inc. Gold 3,000
Commodity Exchange, Inc. Silver ............ 1,500

Energy Referenced Contracts
New York Mercantile Exchange Light Sweet Crude Oil ..., 3,000
New York Mercantile Exchange New York Harbor Gasoline Blendstock 1,000
New York Mercantile Exchange Henry Hub Natural Gas . 1,000
New York Mercantile Exchange New York Harbor Heating Oil ........ 1,000

APPENDIX B TO PART 1561 —EXAMPLES OF
BONA FIDE HEDGING TRANSACTIONS
AND POSITIONS

A non-exhaustive list of examples of bona
fide hedging transactions or positions under
§151.5 is presented below. A transaction or
position qualifies as a bona fide hedging
transaction or position when it meets the re-
quirements under §151.5(a)(1) and one of the
enumerated provisions under §151.5(a)(2).
With respect to a transaction or position
that does not fall within an example in this
Appendix, a person seeking to rely on a bona
fide hedging exemption under §151.5 may
seek guidance from the Division of Market
Oversight.

1. ROYALTY PAYMENTS

a. Fact Pattern: In order to develop an oil
field, Company A approaches Bank B for fi-
nancing. To facilitate the loan, Bank B first
establishes an independent legal entity com-
monly known as a special purpose vehicle
(SPV). Bank B then provides a loan to the
SPV. Payments of principal and interest
from the SPV to the Bank are based on a

fixed price for crude oil. The SPV in turn
makes a production loan to Company A. The
terms of the production loan require Com-
pany A to provide the SPV with volumetric
production payments (VPPs) based on the
SPV’s share of the production and the pre-
vailing price of crude oil. Because the price
of crude may fall, the SPV reduces that risk
by entering into a NYMEX Light Sweet
Crude Oil crude oil swap with Swap Dealer C.
The swap requires the SPV to pay Swap
Dealer C the floating price of crude oil and
for Swap Dealer C to pay a fixed price. The
notional quantity for the swap is equal to
the expected production underlying the
VPPs to the SPV.

Analysis: The swap between Swap Dealer C
and the SPV meets the general requirements
for bona fide hedging transactions
(§151.5(a)(1)(i)—(iii)) and the specific require-
ments for royalty payments (§151.5(a)(2)(vi)).
The VPPs that the SPV receives represent
anticipated royalty payments from the oil
field’s production. The swap represents a
substitute for transactions to be made in the
physical marketing channel. The SPV’s swap
position qualifies as a hedge because it is
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economically appropriate to the reduction of
risk. The SPV is reasonably certain that the
notional quantity of the swap is equal to the
expected production underlying the VPPs.
The swap reduces the risk associated with a
change in value of a royalty asset. The fluc-
tuations in value of the SPV’s anticipated
royalties are substantially related to the
fluctuations in value of the NYMEX Light
Sweet Crude Oil Referenced Contract swap
with Swap Dealer C. The risk-reducing posi-
tion will not qualify as a bona fide hedge in
a physical-delivery Referenced Contract dur-
ing the spot month.

b. Continuation of Fact Pattern: Swap Deal-
er C offsets the risk associated with the swap
to the SPV by selling Referenced Contracts.
The notional quantity of the Referenced
Contracts sold by Swap Dealer C exactly
matches the notional quantity of the swap
with the SPV.

Analysis: Because the SPV enters the swap
as a bona fide hedger under §151.5(a)(2)(vi),
the offset of the risk of the swap in a Ref-
erenced Contract by Swap Dealer C qualifies
as a bona fide hedging transaction under
§151.5(a)(3). As provided in §151.5(a)(3), the
risk reducing position of Swap Dealer C does
not qualify as a bona fide hedge in a phys-
ical-delivery Referenced Contract during the
spot month.

2. SOVEREIGNS

a. Fact Pattern: A Sovereign induces a
farmer to sell his anticipated production of
100,000 bushels of corn forward to User A at
a fixed price for delivery during the expected
harvest. In return for the farmer entering
into the fixed-price forward sale, the Sov-
ereign agrees to pay the farmer the dif-
ference between the market price at the
time of harvest and the price of the fixed-
price forward, in the event that the market
price is above the price of the forward. The
fixed-price forward sale of 100,000 bushels of
corn reduces the farmer’s downside price risk
associated with his anticipated agricultural
production. The Sovereign faces commodity
price risk as it stands ready to pay the farm-
er the difference between the market price
and the price of the fixed-price contract. To
reduce that risk, the Sovereign purchases
100,000 bushels of Chicago Board of Trade
(“‘CBOT”’) Corn Referenced Contract call op-
tions.

Analysis: Because the Sovereign and the
farmer are acting together pursuant to an
express agreement, the aggregation provi-
sions of §151.7 and §151.5(b) apply and they
are treated as a single person. Taking the po-
sitions of the Sovereign and farmer jointly,
the risk profile of the combination of the for-
ward sale and the long call is approximately
equivalent to the risk profile of a synthetic
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long put.’2! A synthetic long put may be a
bona fide hedge for anticipated production.
Thus, that single person satisfies the general
requirements for bona fide hedging trans-
actions (§151.5(a)(1)(i)—(iii)) and specific re-
quirements for anticipated agricultural pro-
duction (§151.5(a)(2)(1)(B)). The synthetic
long put is a substitute for transactions that
the farmer will make at a later time in the
physical marketing channel after the crop is
harvested. The synthetic long put reduces
the price risk associated with anticipated ag-
ricultural production. The size of the hedge
is equivalent to the size of the Sovereign’s
risk exposure. As provided under
§151.5(a)(2)(i)(B), the Sovereign’s risk-reduc-
ing position will not qualify as a bona fide
hedge in a physical-delivery Referenced Con-
tract during the last five trading days.

3. SERVICES

a. Fact Pattern: Company A enters into a
risk service agreement to drill an oil well
with Company B. The risk service agreement
provides that a portion of the revenue re-
ceipts to Company A depends on the value of
the oil produced. Company A is concerned
that the price of oil may fall resulting in
lower anticipated revenues from the risk
service agreement. To reduce that risk, Com-
pany A sells 5,000 NYMEX Light Sweet Crude
Oil Referenced Contracts, which is equiva-
lent to the firm’s anticipated share of the oil
produced.

Analysis: Company A’s hedge of a portion
of its revenue stream from the risk service
agreement meets the general requirements
for bona fide hedging (§151.5(a)(1)(i)—({ii)) and
the specific provisions for services
(§1561.5(a)(2)(vii)). Selling NYMEX Light
Sweet Crude Oil Referenced Contracts is a
substitute for transactions to be taken at a
later time in the physical marketing channel
once the oil is produced. The Referenced
Contracts sold by Company A are economi-
cally appropriate to the reduction of risk be-
cause the total notional quantity of the Ref-
erenced Contracts sold by Company A equals
its share of the expected quantity of future
production under the risk service agreement.
Because the price of oil may fall, the trans-
actions in Referenced Contracts arise from a
potential reduction in the value of the serv-
ice that Company A is providing to Company
B. The contract for services involves the pro-
duction of a commodity underlying the
NYMEX Exchange Light Sweet Crude Oil
Referenced Contract. As provided under
§151.5(a)(2)(vii), the risk reducing position
will not qualify as a bona fide hedge during

521 Put-call parity describes the mathe-

matical relationship between price of a put
and call with identical strike prices and
expiry.
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the spot month of the physical-delivery Ref-
erenced Contract.

b. Fact Pattern: A City contracts with Firm
A to provide waste management services.
The contract requires that the trucks used
to transport the solid waste use natural gas
as a power source. According to the contract,
the City will pay for the cost of the natural
gas used to transport the solid waste by
Firm A. In the event that natural gas prices
rise, the City’s waste transport expenses
rise. To mitigate this risk, the City estab-
lishes a long position in NYMEX Natural Gas
Referenced Contracts that is equivalent to
the expected use of natural gas over the life
of the service contract.

Analysis: This transaction meets the gen-
eral requirements for bona fide hedging
transaction (§1561.5(a)(1)(i)—(iii)) and the spe-
cific provisions for services (§151.5(a)(2)(vii)).
Because the City is responsible for paying
the cash price for the natural gas used to
power the trucks that transport the solid
waste under the services agreement, the long
hedge is a substitute for transactions to be
taken at a later time in the physical mar-
keting channel. The transaction is economi-
cally appropriate to the reduction of risk be-
cause the total notional quantity of the posi-
tions Referenced Contracts purchased equals
the expected use of natural gas over the life
of the contract. The positions in Referenced
Contracts reduce the risk associated with an
increase in anticipated liabilities that the
City may incur in the event that the price of
natural gas increases. The service contract
involves the use of a commodity underlying
a Referenced Contract. As provided under
§151.5(a)(2)(vii), the risk reducing position
will not qualify as a bona fide hedge during
the spot month of the physical-delivery Ref-
erenced Contract.

c. Fact Pattern: Natural Gas Producer A in-
duces Pipeline Operator B to build a pipeline
between Producer A’s natural gas wells and
the Henry Hub pipeline interconnection by
entering into a fixed-price contract for nat-
ural gas transportation that guarantees a
specified quantity of gas to be transported
over the pipeline. With the construction of
the new pipeline, Producer A plans to deliver
natural gas to Henry Hub at a price differen-
tial between his gas wells and Henry Hub
that is higher than its transportation cost.
Producer A is concerned, however, that the
price differential may decline. To lock in the
price differential, Producer A decides to sell
outright NYMEX Henry Hub Natural Gas
Referenced Contract cash-settled futures
contracts and buy an outright swap that
NYMEX Henry Hub Natural Gas at his gas
wells.

Analysis: This transaction satisfies the
general requirements for a bona fide hedge
exemption (§§151.5(a)(1)(i)—(iii)) and specific
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provisions for services (§151.5(a)(2)(vii)).522
The hedge represents a substitute for trans-
actions to be taken in the future (e.g., selling
natural gas at Henry Hub). The hedge is eco-
nomically appropriate to the reduction of
risk that the location differential will de-
cline, provided the hedge is not larger than
the quantity equivalent of the cash market
commodity to be produced and transported.
As provided under §151.5(a)(2)(vii), the risk
reducing position will not qualify as a bona
fide hedge during the spot month of the
physical-delivery Referenced Contract.

4. LENDING A COMMODITY

a. Fact Pattern: Bank B lends 1,000 ounces
of gold to Jewelry Fabricator J at LIBOR
plus a differential. Under the terms of the
loan, Jewelry Fabricator J may later pur-
chase the gold at a differential to the pre-
vailing price of Commodity Exchange, Inc.
(““COMEX”) Gold (i.e., an open-price pur-
chase agreement embedded in the terms of
the loan). Jewelry Fabricator J intends to
use the gold to make jewelry and reimburse
Bank B for the loan using the proceeds from
jewelry sales. Because Bank B is concerned
about its potential loss if the price of gold
drops, it reduces the risk of a potential loss
in the value of the gold by selling COMEX
Gold Referenced Contracts with an equiva-
lent notional quantity of 1,000 ounces of
gold.

Analysis: This transaction meets the gen-
eral bona fide hedge exemption requirements
(§§151.5(a)(1)(i)—(iii)) and the specific require-
ments associated with owing a cash com-
modity (§151.5(a)(2)(i)). Bank B’s short hedge
of the gold represents a substitute for a
transaction to be made in the physical mar-
keting channel. Because the total notional
quantity of the amount of gold contracts
sold is equal to the amount of gold that
Bank B owns, the hedge is economically ap-
propriate to the reduction of risk. Finally,
the transactions in Referenced Contracts
arise from a potential change in the value of
the gold owned by Bank B.

b. Fact Pattern: Silver Processor A agrees
to purchase scrap metal from a Scrap Yard
that will be processed into 5,000 ounces of sil-
ver. To finance the purchase, Silver Proc-
essor A borrows 5,000 ounces of silver from
Bank B and sells the silver in the cash mar-
ket. Using the proceeds from the sale of sil-
ver in the cash market, Silver Processor A
pays the Scrap Yard for the scrap metal con-
taining 5,000 ounces of silver at a negotiated
discount from the current spot price. To

522Note that in addition to the use of Ref-

erenced Contracts, Producer A could have
hedged this risk by using a basis contract,
which is excluded from the definition of Ref-
erenced Contracts.
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repay Bank B, Silver Processor A may ei-
ther: Provide Bank B with 5,000 ounces of sil-
ver and an interest payment based on a dif-
ferential to LIBOR; or repay the Bank at the
current COMEX Silver settlement price plus
an interest payment based on a differential
to LIBOR (i.e., an open-price purchase agree-
ment). Silver Processor A processes and re-
fines the scrap to repay Bank B. Although
Bank B has lent the silver, it is still exposed
to a reduction in value if the price of silver
falls. Bank B reduces the risk of a possible
decline in the value of their silver asset over
the loan period by selling COMEX Silver Ref-
erenced Contracts with a total notional
quantity equal to 5,000 ounces.

Analysis: This transaction meets the gen-
eral requirements for a bona fide hedging
transaction (§§151.5(a)(1)(i)—(iii)) and specific
provisions for owning a commodity
(§151.5(a)(2)(i)). Bank B’s hedge of the silver
that it owns represents a substitute for a
transaction in the physical marketing chan-
nel. The hedge is economically appropriate
to the reduction of risk because the bank
owns 5,000 ounces of silver. The hedge re-
duces the risk of a potential change in the
value of the silver that it owns.

5. PROCESSOR MARGINS

a. Fact Pattern: Soybean Processor A has a
total throughput capacity of 100 million tons
of soybeans per year. Soybean Processor A
‘“‘crushes’ soybeans into products (soybean
oil and meal). It currently has 20 million
tons of soybeans in storage and has offset
that risk through fixed-price forward sales of
the amount of products expected to be pro-
duced from crushing 20 million tons of soy-
beans, thus locking in the crushing margin
on 20 million tons of soybeans. Because it
has consistently operated its plant at full ca-
pacity over the last three years, it antici-
pates purchasing another 80 million tons of
soybeans over the next year. It has not sold
the crushed products forward. Processor A
faces the risk that the difference in price be-
tween soybeans and the crushed products
could change such that crush products (i.e.,
the crush spread) will be insufficient to cover
its operating margins. To lock in the crush
spread, Processor A purchases 80 million
tons of CBOT Soybean Referenced Contracts
and sells CBOT Soybean Meal and Soybean
0Oil Referenced Contracts, such that the total
notional quantity of soybean meal and oil
Referenced Contracts equals the expected
production from crushing soybeans into soy-
bean meal and oil respectively.

Analysis: These hedging transactions meet
the general requirements for bona fide hedg-
ing transactions (§§151.5(a)(1)(i)—(iii)) and the
specific provisions for unfilled anticipated
requirements and unsold anticipated agricul-
tural production (§§151.5(a)(2)(1)—(ii)). Pur-
chases of soybean Referenced Contracts qual-

17 CFR Ch. | (4-1-12 Edition)

ify as bona fide hedging transaction provided
they do not exceed the unfilled anticipated
requirements of the cash commodity for one
yvear (in this case 80 million tons). Such
transactions are a substitute for purchases
to be made at a later time in the physical
marketing channel and are economically ap-
propriate to the reduction of risk. The trans-
actions in Referenced Contracts arise from a
potential change in the value of soybeans
that the processor anticipates owning. The
size of the permissible hedge position in soy-
beans must be reduced by any inventories
and fixed-price purchases because they are
no longer unfilled requirements. As provided
under §151.5(a)(2)(ii)(C), the risk reduction
position that is not in excess of the antici-
pated requirements for soybeans for that
month and the next succeeding month quali-
fies as a bona fide hedge during the last five
trading days provided it is not in a physical-
delivery Referenced Contract.

Given that Soybean Processor A has pur-
chased 80 million tons worth of CBOT Soy-
bean Referenced Contracts, it can reduce its
processing risk by selling soybean meal and
oil Referenced Contracts equivalent to the
expected production. The sale of CBOT Soy-
bean, Soybean Meal, and Soybean Oil con-
tracts represents a substitute for trans-
actions to be taken at a later time in the
physical marketing channel by the soybean
processor. Because the amount of soybean
meal and oil Referenced Contracts sold for-
ward by the soybean processor corresponds
to expected production from 80 million tons
of soybeans, the hedging transactions are
economically appropriate to the reduction of
risk in the conduct and management of the
commercial enterprise. These transactions
arise from a potential change in the value of
soybean meal and oil that is expected to be
produced. The size of the permissible hedge
position in the products must be reduced by
any fixed-price sales because they are no
longer unsold production. As provided under
§151.5(a)(2)(1)(B), the risk reducing position
does not qualify as a bona fide hedge in a
physical-delivery Referenced Contract dur-
ing the last five trading days in the event
the anticipated crushed products have not
been produced.

6. PORTFOLIO HEDGING

a. Fact Pattern: It is currently January and
Participant A owns five million bushels of
corn located in its warehouses. Participant A
has entered into fixed-price forward sale con-
tracts with several processors for a total of
five million bushels of corn that will be de-
livered in May of this year. Participant A
has separately entered into fixed-price pur-
chase contracts with several merchandisers
for a total of two million bushels of corn to
be delivered in March of this year. Partici-
pant A’s gross long cash position is equal to
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seven million bushels of corn. Because Par-
ticipant A has sold forward five million
bushels of corn, its net cash position is equal
to long two million bushels of corn. To re-
duce its price risk, Participant A chooses to
sell the quantity equivalent of two million
bushels of CBOT Corn Referenced Contracts.

Analysis: The cash position and the fixed-
price forward sale and purchases are all in
the same crop year. Participant A currently
owns five million bushels of corn and has ef-
fectively sold that amount forward. The firm
is concerned that the remaining amount—
two million bushels worth of fixed-price pur-
chase contracts—will fall in value. Because
the firm’s net cash position is equal to long
two million bushels of corn, the firm is ex-
posed to price risk. Selling the quantity
equivalent of two million bushels of CBOT
Corn Referenced Contracts satisfies the gen-
eral requirements for bona fide hedging
transactions (§§161.5(a)(1)(i)—(iii)) and the
specific provisions associated with owning a
commodity (§151.5(a)(2)(1)).523 Participant A’s
hedge of the two million bushels represents a
substitute to a fixed-price forward sale at a
later time in the physical marketing chan-
nel. The transaction is economically appro-
priate to the reduction of risk because the
amount of Referenced Contracts sold does
not exceed the quantity equivalent risk ex-
posure (on a net basis) in the cash com-
modity in the current crop year. Lastly, the
hedge arises from a potential change in the
value of corn owned by Participant A.

7. ANTICIPATED MERCHANDISING

a. Fact Pattern: Elevator A, a grain mer-
chandiser, owns a 31 million bushel storage
facility. The facility currently has 1 million
bushels of corn in storage. Based upon its
historical purchasing and selling patterns for
the last three years, Elevator A expects that
in September it will enter into fixed-price
forward purchase contracts for 30 million
bushels of corn that it expects to sell in De-
cember. Currently the December corn fu-
tures price is substantially higher than the
September corn futures price. In order to re-
duce the risk that its unfilled storage capac-
ity will not be utilized over this period and
in turn reduce Elevator A’s profitability, El-
evator A purchases the quantity equivalent
of 30 million bushels of September CBOT
Corn Referenced Contracts and sells 30 mil-
lion bushels of December CBOT Corn Ref-
erenced Contracts.

523 Participant A could also choose to hedge
on a gross basis. In that event, Participant A
would sell the quantity equivalent of seven
million bushels of March Chicago Board of
Trade Corn Referenced Contracts, and sepa-
rately purchase the quantity equivalent of
five million bushels of May Chicago Board of
Trade Corn Referenced Contracts.
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Analysis: This hedging transaction meets
the general requirements for bona fide hedg-
ing transactions (§§151.5(a)(1)(i)—(iii)) and
specific provisions associated with antici-
pated merchandising (§151.5(a)(2)(v)). The
hedging transaction is a substitute for trans-
actions to be taken at a later time in the
physical marketing channel. The hedge is
economically appropriate to the reduction of
risk associated with the firm’s unfilled stor-
age capacity because: (1) The December
CBOT Corn futures price is substantially
above the September CBOT Corn futures
price; and (2) Elevator A reasonably expects
to engage in the anticipated merchandising
activity based on a review of its historical
purchasing and selling patterns at that time
of the year. The risk arises from a change in
the value of an asset that the firm owns. As
provided by §151.5(a)(2)(v), the size of the
hedge is equal to the firm’s unfilled storage
capacity relating to its anticipated merchan-
dising activity. The purchase and sale of off-
setting Referenced Contracts are in different
months, which settle in not more than
twelve months. As provided under
§151.5(a)(2)(v), the risk reducing position will
not qualify as a bona fide hedge in a phys-
ical-delivery Referenced Contract during the
last 5 trading days of the September con-
tract.

8. AGGREGATION OF PERSONS

a. Fact Pattern: Company A owns 100 per-
cent of Company B. Company B buys and
sells a variety of agricultural products, such
as wheat and cotton. Company B currently
owns 1 million bushels of wheat. To reduce
some of its price risk, Company B decides to
sell the quantity equivalent of 600,000 bush-
els of CBOT Wheat Referenced Contracts.
After communicating with Company B, Com-
pany A decides to sell the quantity equiva-
lent of 400,000 bushels of CBOT Wheat Ref-
erenced Contracts.

Analysis: Because Company A owns more
than 10 percent of Company B, Company A
and B are aggregated together as one person
under §151.7. Under §151.5(b), entities re-
quired to aggregate accounts or positions
under §151.7 shall be considered the same
person for the purpose of determining wheth-
er a person or persons are eligible for a bona
fide hedge exemption under paragraph
§151.5(a). The sale of wheat Referenced Con-
tracts by Company A and B meets the gen-
eral requirements for bona fide hedging
transactions (§§151.5(a)(1)(i)—(iii)) and the
specific provisions for owning a cash com-
modity (§151.5(a)(2)(1)). The transactions in
Referenced Contracts by Company A and B
represent a substitute for transactions to be
taken at a later time in the physical mar-
keting channel. The transactions in Ref-
erenced Contracts by Company A and B are
economically appropriate to the reduction of
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risk because the combined total of 1,000,000
bushels of CBOT Wheat Referenced Contracts
sold by Company A and Company B does not
exceed the 1,000,000 bushels of wheat that is
owned by Company A. The risk exposure for
Company A and B results from a potential
change in the value of wheat.

9. REPURCHASE AGREEMENTS

a. Fact Pattern: When Elevator A purchased
500,000 bushels of wheat in April it decided to
reduce its price risk by selling the quantity
equivalent of 500,000 bushels of CBOT Wheat
Referenced Contracts. Because the price of
wheat has steadily risen since April, Eleva-
tor A has had to make substantial mainte-
nance margin payments. To alleviate its
concern about further margin payments, Ele-
vator A decides to enter into a repurchase
agreement with Bank B. The repurchase
agreement involves two separate contracts:
A fixed-price sale from Elevator A to Bank B
at today’s spot price; and an open-priced pur-
chase agreement that will allow Elevator A
to repurchase the wheat from Bank B at the
prevailing spot price three months from now.
Because Bank B obtains title to the wheat
under the fixed-price purchase agreement, it
is exposed to price risk should the price of
wheat drop. It therefore decides to sell the
quantity equivalent of 500,000 bushels of
CBOT Wheat Referenced Contracts.

Analysis: Bank B’s hedging transaction
meets the general requirements for bona fide
hedging transactions (§§151.5(a)(1)(i)—(iii))
and the specific provisions for owning the
cash commodity (§151.5(a)(2)(i)). The sale of
Referenced Contracts by Bank B is a sub-
stitute for a transaction to be taken at a
later time in the physical marketing channel
either to Elevator A or to another commer-
cial party. The transaction is economically
appropriate to the reduction of risk in the
conduct and management of the commercial
enterprise of Bank B because the notional
quantity of Referenced Contracts sold by
Bank B is not larger than the quantity of
cash wheat purchased by Bank B. Finally,
the purchase of CBOT Wheat Referenced
Contracts reduces the risk associated with
owning cash wheat.

10. INVENTORY

a. Fact Pattern: Copper Wire Fabricator A
is concerned about possible reductions in the
price of copper. Currently it is November and
it owns inventory of 100,000 pounds of copper
and 50,000 pounds of finished copper wire.
Currently, deferred futures prices are lower
than the nearby futures price. Copper Wire
Fabricator A expects to sell 150,000 pounds of
finished copper wire in February. To reduce
its price risk, Copper Wire Fabricator A sells
150,000 pounds of February COMEX Copper
Referenced Contracts.

17 CFR Ch. | (4-1-12 Edition)

Analysis: The Copper Wire Fabricator A’s
hedging transaction meets the general re-
quirements for bona fide hedging trans-
actions (§§1561.5(a)(1)(i)—(iii)) and the provi-
sions for owning a commodity
(§151.5(a)(2)(1)(A)). The sale of Referenced
Contracts represents a substitute for trans-
actions to be taken at a later time. The
transactions are economically appropriate to
the reduction of risk in the conduct and
management of the commercial enterprise
because the price of copper could drop fur-
ther. The transactions in Referenced Con-
tracts arise from a possible reduction in the
value of the inventory that it owns.

PART 155—TRADING STANDARDS

Sec.

155.1 Definitions.

155.2 Trading standards for floor brokers.

155.3 Trading standards for futures commis-
sion merchants.

155.4 Trading standards for introducing bro-
kers.

155.5 [Reserved]

155.6 Trading standards for the transaction
of business on registered derivatives
transaction execution facilities.

1565.10 Exemptions.

AUTHORITY: 7 U.S.C. 6b, 6¢c, 6g, 6j and 12a,
unless otherwise noted.

§155.1 Definitions.

For purposes of this part, the term
affiliated person of a futures commis-
sion merchant or of an introducing
broker means any general partner, offi-
cer, director, owner of more than ten
percent of the equity interest, associ-
ated person or employee of the futures
commission merchant or of the intro-
ducing broker, and any relative or
spouse of any of the foregoing persons,
or any relative of such spouse, who
shares the same home as any of the
foregoing persons.

(Approved by the Office of Management and
Budget under control numbers 3038-0007 and
3038-0022)

[46 FR 63036, Dec. 30, 1981, and 48 FR 35304,
Aug. 3, 1983]

§155.2 Trading standards for floor

brokers.

Each contract market shall adopt
and submit to the Commission for ap-
proval pursuant to section 5a(a)(12)(A)
of the Act and §1.41 of this chapter, a
set of rules which shall, at a minimum,
with respect to each member of the
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