
290 

20 CFR Ch. V (4–1–12 Edition) § 632.70 

actions against a subgrantee or con-
tractor where that subgrantee or con-
tractor was not at fault with respect to 
the liability criteria set forth in sec-
tion 164(e)(2)(A) through section 
164(e)(2)(D) of the Act. The Secretary 
shall consider such requests in assess-
ing whether the grantee’s corrective 
action was appropriate in light of sec-
tion 164(e)(2)(D) of the Act. 

(5) The grantee shall not be released 
from liability for misspent funds under 
the determination required by section 
164(e) of the Act until the Secretary de-
termines that further collection ac-
tion, either by the grantee or sub-
grantee or contractor, would be inap-
propriate or would prove futile. 

(e) Nothing in this section shall pre-
clude the Secretary from imposing a 
sanction directly against a subgrantee 
or contractor as authorized in section 
164(e)(3) of the Act. In such a case, the 
Secretary shall inform the grantee of 
the Secretary’s action. 

Subpart E—Program Design and 
Management 

§ 632.70 Waiver of regulations under 
Parts 632 and 636. 

(a) A Native American section 401 
grantee may request, and the Assistant 
Secretary of Labor for Employment 
and Training may grant, a waiver of 
specific provisions of 20 CFR Parts 632 
and 636, or of any applicable adminis-
trative issuance, to the extent that 
such request is consistent with the pro-
vision of the Act. 

(b)(1) In requesting a waiver under 
this section, the Native American sec-
tion 401 grantee shall demonstrate how 
it will enhance the provision of serv-
ices or outcomes to participants, which 
may include, but are not limited to, 
the following purposes: improving the 
targeting of services to the hard-to- 
serve; increasing the level of basic and 
occupational skills training provided 
by the JTPA program; contributing to 
the provisions of academic enrichment 
services to youth; promoting coordina-
tion of JTPA programs with other 
human resources programs; or substan-
tially improving the job placement 
outcomes of the JTPA program. 

(2) The request shall describe the reg-
ulatory requirements to be waived and 

demonstrate how such requirements 
impede the enhancement of the serv-
ices and outcomes described in para-
graph (b)(1) of this section. 

(3) The waiver request shall indicate 
how the grantee will modify its plan-
ning documents as a result of the waiv-
er. 

(c) A waiver shall not be granted for: 
(1) Any statutory requirement; 
(2) The formula for allocation of 

funds; 
(3) Eligibility requirements for serv-

ices as provided in this part; 
(4) Requirements for public health or 

safety, labor standards, civil rights, oc-
cupational safety or health, or environ-
mental protection; or 

(5) Prohibitions or restrictions relat-
ing to construction of buildings or fa-
cilities. 

(d) Waivers granted shall be effective 
for no more than four years from the 
date the waiver is granted. 

[60 FR 58229, Nov. 27, 1995] 

§ 632.75 General responsibilities of Na-
tive American grantees. 

This subpart sets out program oper-
ation requirements for Native Amer-
ican grantees including program man-
agement, linkages, coordination and 
consultation, allowable activities, par-
ticipant benefits and duration of par-
ticipation provisions. It also sets forth 
the responsibilities of Native American 
grantees with respect to non-
discrimination and equitable provision 
of services. 

§ 632.76 Program management sys-
tems. 

(a) All Native American grantees 
shall establish management informa-
tion systems to control and assess all 
programs. Native American grantees 
must institute and maintain effective 
systems for the overall management of 
all programs including: 

(1) Eligibility verification systems as 
described in § 632.77; 

(2) Complaint and hearing procedures 
as described in part 636; and 

(3) Mechanisms for taking immediate 
corrective action where problems have 
been identified and for restitution of 
JTPA funds for improper expenditures. 

(b) All Native American grantees 
shall establish and maintain financial 
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management and participant tracking 
systems in accordance with § 632.32 and 
§ 632.77. The principal objectives of such 
systems shall be to provide the Native 
American grantee with systems nec-
essary to effectively manage its pro-
gram and to provide information nec-
essary to design program activities and 
delivery mechanisms and complete 
Federal required reports. 

(c) Each Native American grantee 
shall establish and use procedures for 
the continuous, systematic assessment 
of program performance in relation to 
the performance standards and goals 
contained in its CAP. 

(d) Native American grantees shall 
establish and use procedures whereby 
the information collected and assess-
ments conducted shall be considered in 
subsequent program planning and in 
the selection of service deliverers. 

§ 632.77 Participant eligibility deter-
mination. 

(a) Each Native American grantee, 
and any subgrantees or contractors as-
signed responsibility for the deter-
mination of participant eligibility, 
shall be responsible for developing and 
maintaining a system which reason-
ably ensures an accurate determina-
tion and subsequent verification of eli-
gibility based on the information pre-
sented at the time of application. 

(b) The ultimate responsibility for 
the selection of participants and the 
maintenance of participant records 
rests with the Native American grant-
ee. However, the Native American 
grantee may assign the administration 
of this responsibility to subgrantees of 
contractors. The selected agency must 
provide adequate documentation of 
each participant’s eligibility and re-
tain in the participant’s folder the in-
formation on which this determination 
is based. 

(c) The eligibility determination 
shall be based upon a signed, com-
pleted, application form which records 
all information necessary to determine 
eligibility, which attests that the in-
formation on the application is true to 
the best of the applicant’s knowledge 
and acknowledging that such informa-
tion is subject to verification and that 
falsification of the application shall be 
grounds for the participant’s termi-

nation and may subject the applicant 
to prosecution under law. In the case of 
an applicant who is a minor (except mi-
nors who are emancipated or heads of 
households), the signature of the par-
ent, responsibile adult or guardian is 
also required. 

(d) Native American grantees shall 
maintain documentation to ensure the 
credibility of the eligibility determina-
tion, which shall at a minimum: 

(1) Include a completed application 
for participation; 

(2) Include records of all actions 
taken to correct deficiencies in the eli-
gibility determination procedures; and 

(3) Show compliance with section 504 
of the Act. 

(e) A participant determined to be in-
eligible shall immediately be termi-
nated. 

(f) A Native American grantee may 
enter into an agreement with a State 
employment security agency (SESA) or 
other independent agency or organiza-
tion as may be approved by the Depart-
ment, for the verification of applicant 
eligibility within 45 days of enroll-
ment. The Native American grantee 
shall monitor such verification proce-
dures to ensure that erroneous 
verifications are not made deliberately 
or with insufficient care. 

(g) Participants may be transferred 
from one JTPA program to another, 
from one Native American grantee to 
another, from a Native American 
grantee to a SDA grant recipient, from 
a SDA grant recipient to a Native 
American grantee, or concurrently en-
rolled in programs sponsored by Native 
American grantees or SDA grant re-
cipients, provided, except for age re-
quirements, they were eligible for the 
subsequent or concurrent program 
when they were first enrolled. 

(h) Eligibility determinations for 
each program shall be made at the 
time of application. Applicants deter-
mined eligible may be enrolled as par-
ticipants within 45 days of the date of 
the application without an update of 
the information on the application pro-
vided they did not obtain full-time per-
manent unsubsidized employment in 
the interim. This provision does not 
appy to the title II-B program. 

(i) Aliens described in section 
167(a)(5) of the Act and who otherwise 
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meet the eligibility requirements for 
programs under this part, may partici-
pate in a program if this is permitted 
by Indian law or the Native American 
grantee. 

§ 632.78 Training activities. 
Native American grantees shall de-

sign and operate programs funded 
under the Act which support growth 
and development as determined by rep-
resentatives of the Indian and Native 
American communities and groups 
served (sec. 401(a)). Training shall be 
only for occupations for which there is 
a demand in the area served or in an-
other area to which the participant is 
willing to relocate, and consideration 
in the selection of training programs 
may be given to training in occupa-
tions determined to be in sectors of the 
economy which have a potential for 
sustained demand or growth. The CAP 
will provide evidence based on local 
labor market information that occupa-
tional demand exists for planned train-
ing. The basic types of training activi-
ties available to Native American 
grantees, subgrantees and contractors 
include, but are not limited, to the fol-
lowing: 

(a) Classroom training. This program 
activity is any training of the type 
normally conducted in an institutional 
setting, including vocational edu-
cation, and designed to provide individ-
uals with the technical skills and infor-
mation required to perform a specific 
job or group of jobs. It may be coupled 
with other employment and training 
activities and may also include train-
ing designed to enhance the employ-
ability of individuals by upgrading 
basic skills, through the provision of 
courses such as remedial education, 
GED, training in the primary language 
of persons with limited English-speak-
ing proficiency, or English-as-a-second- 
language training. 

(b) On-the-job training. (1) On-the-job 
training (OJT) is training in the pri-
vate or public sector given to a partici-
pant, who has been hired first by the 
employer, and which occurs while the 
participant is engaged in productive 
work which provides knowledge or 
skills essential to the full and adequate 
performance of the job. This does not 
preclude a participant who has been 

hired by and received OJT from one 
employer from being ultimately placed 
with another employer. Innovative ap-
proaches to financing, particularly in-
volving the sharing of training costs by 
the private sector are to be encour-
aged. 

(2) OJT may be coupled with other 
JTPA employment and training activi-
ties. As needed, OJT participants may 
receive any of the employment and 
training services or supportive services 
through the system, through commu-
nity resources, or through employer re-
sources. 

(3) Reimbursement. Payments to em-
ployers for OJT which shall not, during 
the period of such training, average 
more than 50 percent of the wages ex-
cluding fringe benefits paid by the em-
ployer to such participants, and pay-
ments in such amount shall be deemed 
to be in compensation for the extraor-
dinary costs associated with the train-
ing costs and lower productivity of 
such participants. No direct wage pay-
ments will be made to OJT partici-
pants by the Native American Grantee. 

(4) OJT agreements. Employers will be 
held responsible with respect to JTPA 
costs only in accordance with the pro-
visions of their OJT agreements. At a 
minimum, the OJT agreement shall 
contain the elements listed below. Na-
tive American grantees may place ad-
ditional provisions in the OJT agree-
ment only after a careful assessment is 
made of the additional burdens im-
posed on participating employers. 
Agreements may be entered into only 
with employers which have not been 
seriously deficient in their conduct of 
or participation in any DOL program. 
Each OJT agreement shall contain: 

(i) A brief training outline, including 
the length of training and the nature of 
the training; 

(ii) The method and maximum 
amount of reimbursement for OJT 
training costs; 

(iii) The number of participants to be 
trained; 

(iv) Job descriptions and specifica-
tion of participant wage rates; 

(v) Reporting requirements; 
(vi) An assurance that payroll 

records, time and attendance records, 
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job duties and documentation of class-
room training, employment and train-
ing services, or supportive services, 
costs for which the employer is being 
reimbursed will be subject to review; 

(vii) A termination clause for non-
performance; and 

(viii) An assurance that the employer 
will comply with the Act and regula-
tions. 

(c) Tryout employment. Tryout em-
ployment in private-for-profit work-
sites may be conducted in accordance 
with section 205(d)(3)(B) of the Act (sec. 
141(K)). 

(d) Training assistance. Such assist-
ance includes: 

(1) Orientation to the world of work; 
(2) Counseling. This includes employ-

ment and training related counseling 
and testing; 

(3) Job development; 
(4) Job search assistance. This includes 

transition services, such as job seeking 
skills instruction, individualized job 
search plan, labor market information, 
and other special activities for transi-
tion to unsubsidized employment; 

(5) Job referral and placement; and 
(6) Vocational Exploration Program 

(VEP). A Native American grantee may 
conduct a VEP program to expose par-
ticipants to jobs available in the pri-
vate sector through observation of 
such jobs, instruction, and, if appro-
priate, limited practical experience. 

(e) Combined activities. (1) A partici-
pant may be simultaneously or sequen-
tially enrolled in two or more activi-
ties. 

(2)(i) Reimbursement may be up to 
100 percent to employers, including pri-
vate-for-profit employers, for expendi-
tures for the costs of classroom train-
ing, employment and training assist-
ance or supportive services for partici-
pants in combined activities including 
the costs of participants’ wages paid by 
the employer for time spent in these 
activities during working hours. 

(ii) Reimbursement may be made on 
a cost reimbursement or fixed cost 
basis and shall be supported by busi-
ness receipts, payroll, or other records 
normally kept by the employer. 

(iii) Nothing in this paragraph (b)(1) 
shall allow reimbursement to private- 
for-profit employers for the costs of 

OJT to exceed the amounts allowable 
in § 632.78. 

§ 632.79 Employment activities. 

(a) Community service employment 
(CSE). Community Service Employ-
ment is the type of work normally pro-
vided by government and includes, but 
is not limited to, work (including part- 
time work) in such fields as environ-
mental quality, child care, health care, 
education, crime prevention and con-
trol, prisoner rehabilitation, transpor-
tation, recreation, maintenance of 
parks, streets and other public facili-
ties, solid waste removal, pollution 
control, housing and neighborhood im-
provement, rural development, con-
servation, beautification, veterans out-
reach, development of alternative en-
ergy technologies, and other fields of 
human betterment and community im-
provement. It includes work performed 
by tribally sponsored or owned income 
generating enterprises owned by Indian 
tribes, bands, or groups, or Native 
Alaskan entities, provided the profits 
from such enterprises are used exclu-
sively for functions normally per-
formed by the governing body of such 
entities. 

(b) Work experience. (1) Work experi-
ence is a short-term or part-time work 
assignment with an employing agency 
or an organization authorized to em-
ploy CSE participants. It is otherwise 
prohibited in the private-for-profit sec-
tor. 

(2) Participation in work experience 
shall be for a reasonable length of 
time, based on the needs of the partici-
pant, and subject to the restrictions 
set forth in § 632.85. 

§ 632.80 Other activities. 

(a) General. Native American grant-
ees may conduct employment and 
training activities not described in this 
subpart. The CAP shall describe the 
basic design of activities undertaken as 
‘‘other activities’’ and their objectives. 
These activities may include, but are 
not limited to: 

(1) Removal of artificial barriers to 
employment; 

(2) Job restructuring; 
(3) Revision or establishment of 

merit systems; 
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(4) Development and implementation 
of affirmative action plans, including 
Indian preference plans and Tribal Em-
ployment Rights Office (TERO) pro-
grams. 

(5) Post termination services in 
§ 632.80 for up to 30 days following ter-
mination; and 

(6) Employment generating services. 
(b) Supportive services. Supportive 

services are those which are necessary 
to enable an individual eligible under 
this part, but who cannot afford to pay 
for such services, participate in the 
program. Such supportive services may 
include but are not limited to transpor-
tation, health care, special services and 
materials for the handicapped, child 
care, meals, temporary shelter, finan-
cial counseling, and other reasonable 
expenses required for participation in 
the training program and may be pro-
vided in-kind or through cash assist-
ance. 

§ 632.81 Payments to participants. 
(a) General. Each participant paid 

wages for employment activities, al-
lowances for classroom training or re-
imbursed for OJT or tryout employ-
ment will be provided such benefits 
pursuant to section 142 of the Act. 

(b) Maximum wage rates for CSE. (1) 
The wages (including those received 
from overtime work and leave taken 
during the period of employment) paid 
to any CSE participant from funds 
under the Act shall be limited to a full- 
time rate of $10,000 per year (or the 
hourly, weekly, or monthly rate which, 
if full-time and annualized, would 
equal a rate of $10,000 per year). Ap-
proved rates above $10,000 are fixed at 
the CETA approved rate as of Sep-
tember 30, 1982, unless adjusted by the 
Secretary. 

(2) Fringe benefits payable from 
funds under the Act to any CSE partic-
ipant may not exceed those regularly 
afforded to similarly employed non- 
JTPA workers. 

(3) Davis-Bacon wages. All laborers 
and mechanics employed by contrac-
tors or subcontractors in any construc-
tion, alteration, or repair, including 
painting and decorating, of projects, 
buildings, and works which are feder-
ally assisted under this Act, shall be 
paid wages at rates not less than those 

prevailing on similar construction in 
the locality as determined by the Sec-
retary in accordnace with the Act of 
March 3, 1931, popularly known as the 
Davis-Bacon Act, and the imple-
menting regulations in 29 CFR parts 1, 
3, 5, and 7. 

(c) Payment of allowances. (1) A basic 
hourly allowance for regularly enrolled 
classroom training or services partici-
pants shall not exceed the higher of the 
State or Federal minimum hourly 
wage. 

(2) Native American grantees are en-
couraged to submit allowance payment 
designs which are less than in para-
graph (c) (1) of this section. Through 
innovative reimbursement systems the 
number of participants should be maxi-
mized. The allowance payment system 
will be described in the Master Plan 
and as an option may include depend-
ent allowances. 

(3) Repayments. Native American 
grantees shall require participants to 
repay the amount of any overpayment 
of allowances under this part, except if 
the overpayment was made in the ab-
sence of fault on the part of the partic-
ipant. Where the Native American 
grantee requires repayment, any over-
payment not repaid may be set off 
against any future allowance or other 
payments under the Act to which the 
participant may become entitled. 

(d) Combined activities. A primary ac-
tivity is one in which a participant is 
enrolled for more than 50 percent of 
scheduled time. Participants enrolled 
in a primary activity for which wages 
are payable and simultaneously in an 
activity for which allowances are pay-
able may, at the Native American 
grantee’s option, be paid wages for all 
hours of participation. A participant 
enrolled in a primary activity for 
which allowances are payable may, at 
the Native American grantee’s option, 
be paid allowances for all hours of par-
ticipation, except when OJT is the non- 
primary component. However, in the 
latter case, before placing an indi-
vidual in such an activity, the Native 
American grantee shall request a de-
termination from the Internal Revenue 
Service as to whether income from the 
non-primary component is taxable. 
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§ 632.82 Benefits and working condi-
tions for participants. 

The provisions of sections 142 and 143 
of the Act shall apply to benefits and 
working conditions. 

§ 632.83 FICA. 
Expenditures may be made from 

JTPA funds for taxes under the Federal 
Insurance Contribution Act (FICA), 26 
U.S.C. 3101, et seq. 

§ 632.84 Non-Federal status of partici-
pants. 

Participants shall not be deemed 
Federal employees and shall not be 
subject to the provisions of law relat-
ing to Federal employment. 

§ 632.85 Participant limitations. 
(a) Except as provided in paragraph 

(c) of this section and for participants 
in programs that have other statutory 
limits, participation in work experi-
ence shall be limited to a maximum of 
1,000 hours during any one year begin-
ning with the day of enrollment in ei-
ther CETA or JTPA. 

(b) No participant may receive wages 
for CSE for more than 78 weeks during 
a 2-year period from the participant’s 
initial enrollment in either JTPA or in 
a program supported by the Com-
prehensive Employment and Training 
Act. 

(c) The limitation on work experi-
ence participation in JTPA set forth in 
paragraph (a) of this section: 

(1) Shall not apply to time spent by 
in-school youth or title II-B partici-
pants enrolled in a work experience 
program under the Act, nor shall such 
time be included in determining if an 
individual has reached such limita-
tions; and 

(2) May be waived by the Chief, 
DINAP and the waiver justification de-
scribed in the Master Plan or CAP. 

§ 632.86 Nondiscrimination and non-
sectarian activities. 

Pursuant to section 167(a) of the Act: 
(a) Subject to the restriction that 

services under section 401 of JTPA are 
legally available only to Indian and 
Native American persons, non-
discrimination and equal opportunity 
requirements and procedures, including 
complaint processing compliance re-

views, will be governed by the provi-
sions of 29 CFR parts 31 and 32 and will 
be administered by the Office of Civil 
Rights. 

(b) The employment or training of 
participants in sectarian activities is 
prohibited. 

§ 632.87 Equitable provision of serv-
ices to the eligible population and 
significant segments. 

Native American grantees shall en-
sure and provide evidence in the Mas-
ter Plan that a system is in place to af-
ford all members of the eligible popu-
lation within the service area for which 
the grantee was designated are afforded 
an equitable opportunity for employ-
ment and training activities and serv-
ices. 

§ 632.88 General responsibilities of the 
Department. 

The Department of Labor shall be re-
sponsible for: 

(a) Providing prompt notification to 
all Native American grantees of alloca-
tions of funds, proposed and final rules 
and program directives and procedures. 

(b) The development, after consulta-
tion with Native American grantees, of 
regulations, performance standards and 
program policies governing Native 
American programs. Such regulations 
and program policies shall take into 
account the special circumstances 
under which Native American pro-
grams operate (sec. 401 (h)(1)). 

(c) Providing Native American grant-
ees with technical assistance, as the 
Secretary deems necessary, related to 
the administration and operation of 
JTPA programs (sec. 401(i)). 

(d) Taking appropriate action to es-
tablish administrative procedures and 
machinery within the Department, in-
cluding the retention of personnel hav-
ing particular competence in the field 
of Indian and Native American employ-
ment and training programs, for the se-
lection, administration, monitoring 
and evaluation of such programs (sec. 
401(e)). 

§ 632.89 Performance standards. 
The Department of Labor shall estab-

lish performance standards for all Na-
tive American grantees (section 
401(h)(1)). Performance results, as 
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judged against these standards, will 
not be used for grantee designation 
purposes for the Program Years 1985– 
1986. Performance results will be a fac-
tor in grantee designations for Pro-
gram Years 1987–1988, and beyond. 

Subpart F—Prevention of Fraud 
and Program Abuse 

§ 632.115 General. 

(a) To ensure the integrity of the 
JTPA programs special efforts by 
grantees are necessary to prevent fraud 
and other program abuses. While any 
violation of the Act or regulations may 
constitute fraud or program abuse, this 
subpart F identifies and addresses 
those specific program problems of 
most concern to the Department. 

(b) This subpart sets forth specific re-
sponsibilities of Native American 
grantees, subgrantees and contractors 
and of the Secretary to prevent fraud 
and program abuse in JTPA programs. 

§ 632.116 Conflict of interest. 

(a) No member of any advisory, plan-
ning, private industry council or gov-
erning body under the Act shall cast a 
vote on any matter which has a direct 
bearing on services to be provided by 
that member or any organization 
which such member directly represents 
or on any matter which would finan-
cially benefit such member or any or-
ganization such member represents. 

(b) Each Native American grantee, 
subgrantee or contractor shall avoid 
personal and organizational conflict of 
interest in awarding financial assist-
ance and in the conduct of procure-
ment activities involving funds under 
the Act in accordance with the code of 
conduct requirements set forth in 41 
CFR 29–70.216–4. 

(c) Neither the Secretary nor any Na-
tive American grantee, subgrantee or 
contractor shall pay funds under the 
Act to any nongovernmental indi-
vidual, institution or organization to 
conduct an evaluation of any program 
under the Act if such individual, insti-
tution or organization is associated 
with that program as a consultant or 
technical advisor. 

§ 632.117 Kickbacks. 

No officer, employee or agent of any 
Native American grantee, subgrantee 
of contractor shall solicit or accept 
gratuities, favors or anything of mone-
tary value from any actual or potential 
subgrantee, contractor or supplier. 

§ 632.118 Nepotism. 

(a) No Native American grantee, sub-
grantee, contractor or employing agen-
cy shall permit the hiring of any per-
son in a staff position or as a partici-
pant if that person or a member of that 
person’s immediate family is employed 
in an administrative capacity by the 
Native American grantee, subgrantee 
or contractor. The Native American 
grantee may waive this requirement if 
adequate justification is documented. 
The following are examples where the 
nepotism provision may be waived: 

(1) If there are no other persons eligi-
ble and available for participation or 
employment by the Native American 
grantee; 

(2) Where the Native American grant-
ee’s total service population is 2,000 or 
less, or where the geographical situa-
tion of an Indian or Native American 
community is rural and isolated from 
other communities within the des-
ignated service area; or 

(3) Where the potential participant 
has a history of unemployment or de-
pendence on public assistance. 

(b) A Native American grantee may 
develop its own nepotism policy in lieu 
of the policy in paragraph (a) of this 
section. The Chief, DINAP, shall review 
any such policy before its implementa-
tion and shall approve or disapprove it. 
Any such policy shall be described in 
the Master Plan and have adequate 
safeguards to prevent persons em-
ployed in an administrative capacity 
for the Native American grantee, its 
subgrantees or contractors from using 
such position to secure JTPA services 
or other benefits for a member of his or 
her immediate family. A satisfactory 
policy shall include the following min-
imum criteria: 

(1) All formal personnel procedures 
shall be followed; 

(2) There shall be full written disclo-
sure to the governing body describing 
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