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work location) you are applying to for 
the entire period of employment speci-
fied.’’ If an applicant fails to identify 
one or more specific work location(s), 
that applicant is presumed to have ap-
plied to all work locations listed in the 
advertisement. 

(f) If an application for joint employ-
ers is approved, the NPC will issue one 
certification and send it to the job con-
tractor. In order to ensure notice to 
both employers, a courtesy copy of the 
certification cover letter will be sent 
to the employer-client. 

(g) When submitting a certified Ap-
plication for Temporary Employment Cer-
tification to USCIS, the job contractor 
should submit the complete ETA Form 
9142 containing the original signatures 
of both the job contractor and em-
ployer-client. 

[77 FR 10151, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10154, Feb. 
21, 2012, § 655.19 was added, effective Apr. 23, 
2012. 

ASSURANCES AND OBLIGATIONS 

EFFECTIVE DATE NOTE: At 77 FR 10156, Feb. 
21, 2012, an undesignated center heading was 
added before § 655.20, effective Apr. 23, 2012. 

§ 655.20 Applications for temporary 
employment certification. 

(a) Application filing requirements. An 
employer who desires to apply for labor 
certification of temporary employment 
for one or more nonimmigrant foreign 
positions must file a completed Appli-
cation for Temporary Employment Certifi-
cation form, and a copy of the recruit-
ment report completed in accordance 
with § 655.15(j). 

(b) Filing. An employer must com-
plete the Application for Temporary Em-
ployment Certification and send it by 
U.S. Mail or private mail courier to the 
NPC. Employers are strongly encour-
aged to keep receipts of any mailings. 
The Department will publish a Notice 
in the FEDERAL REGISTER identifying 
the address or addresses to which appli-
cations must be mailed, and will also 
post these addresses on the Depart-
ment’s Internet Web site at http:// 
www.foreignlaborcert.doleta.gov/. The 
form must bear the original signature 
of the employer (and that of the em-
ployer’s authorized attorney or agent if 

the employer is represented by an at-
torney or agent). The Department may, 
at a future date, require applications 
to be filed electronically in addition to 
or instead of by U.S. Mail or private 
mail courier. 

(c) Except where otherwise permitted 
under § 655.3, an association or other or-
ganization of employers is not per-
mitted to file master applications on 
behalf of its employer-members under 
the H–2B program. 

(d) Certification of more than one po-
sition may be requested on the applica-
tion as long as all H–2B workers will 
perform the same services or labor on 
the same terms and conditions, in the 
same occupation, in the same area of 
intended employment, and during the 
same period of employment. 

(e) Except where otherwise permitted 
under § 655.3, only one Application for 
Temporary Employment Certification may 
be filed for worksite(s) within one area 
of intended employment for each job 
opportunity with an employer. 

(f) Where a one-time occurrence lasts 
longer than one year, but less than 18 
months, the employer will be issued a 
labor certification for the entire period 
of need. Where a one-time occurrence 
lasts 18 months or longer, the employer 
will be required to conduct another 
labor market for the portion of time 
beyond 12 months. 

EFFECTIVE DATE NOTE: At 77 FR 10156, Feb. 
21, 2012, § 655.20 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.20 Assurances and obligations of H–2B 
employers. 

An employer employing H–2B workers and/ 
or workers in corresponding employment 
under an Application for Temporary Employ-
ment Certification has agreed as part of the 
Application for Temporary Employment Certifi-
cation that it will abide by the following con-
ditions with respect to its H–2B workers and 
any workers in corresponding employment: 

(a) Rate of pay. (1) The offered wage in the 
job order equals or exceeds the highest of the 
prevailing wage or Federal minimum wage, 
State minimum wage, or local minimum 
wage. The employer must pay at least the of-
fered wage, free and clear, during the entire 
period of the Application for Temporary Em-
ployment Certification granted by OFLC. 

(2) The offered wage is not based on com-
missions, bonuses, or other incentives, in-
cluding paying on a piece-rate basis, unless 
the employer guarantees a wage earned 
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every workweek that equals or exceeds the 
offered wage. 

(3) If the employer requires one or more 
minimum productivity standards of workers 
as a condition of job retention, the standards 
must be specified in the job order and the 
employer must demonstrate that they are 
normal and usual for non-H–2B employers for 
the same occupation in the area of intended 
employment. 

(4) An employer that pays on a piece-rate 
basis must demonstrate that the piece rate 
is no less than the normal rate paid by non- 
H–2B employers to workers performing the 
same activity in the area of intended em-
ployment. The average hourly piece rate 
earnings must result in an amount at least 
equal to the offered wage. If the worker is 
paid on a piece rate basis and at the end of 
the workweek the piece rate does not result 
in average hourly piece rate earnings during 
the workweek at least equal to the amount 
the worker would have earned had the work-
er been paid at the offered hourly wage, then 
the employer must supplement the worker’s 
pay at that time so that the worker’s earn-
ings are at least as much as the worker 
would have earned during the workweek if 
the worker had instead been paid at the of-
fered hourly wage for each hour worked. 

(b) Wages free and clear. The payment re-
quirements for wages in this section will be 
satisfied by the timely payment of such 
wages to the worker either in cash or nego-
tiable instrument payable at par. The pay-
ment must be made finally and uncondition-
ally and ‘‘free and clear.’’ The principles ap-
plied in determining whether deductions are 
reasonable and payments are received free 
and clear and the permissibility of deduc-
tions for payments to third persons are ex-
plained in more detail in 29 CFR part 531. 

(c) Deductions. The employer must make 
all deductions from the worker’s paycheck 
required by law. The job order must specify 
all deductions not required by law which the 
employer will make from the worker’s pay; 
any such deductions not disclosed in the job 
order are prohibited. The wage payment re-
quirements of paragraph (b) of this section 
are not met where unauthorized deductions, 
rebates, or refunds reduce the wage payment 
made to the worker below the minimum 
amounts required by the offered wage or 
where the worker fails to receive such 
amounts free and clear because the worker 
‘‘kicks back’’ directly or indirectly to the 
employer or to another person for the em-
ployer’s benefit the whole or part of the 
wages delivered to the worker. Authorized 
deductions are limited to: Those required by 
law, such as taxes payable by workers that 
are required to be withheld by the employer 
and amounts due workers which the em-
ployer is required by court order to pay to 
another; deductions for the reasonable cost 
or fair value of board, lodging, and facilities 

furnished; and deductions of amounts which 
are authorized to be paid to third persons for 
the worker’s account and benefit through his 
or her voluntary assignment or order or 
which are authorized by a collective bar-
gaining agreement with bona fide represent-
atives of workers which covers the employer. 
Deductions for amounts paid to third persons 
for the worker’s account and benefit which 
are not so authorized or are contrary to law 
or from which the employer, agent or re-
cruiter including any agents or employees of 
these entities, or any affiliated person de-
rives any payment, rebate, commission, prof-
it, or benefit directly or indirectly, may not 
be made if they reduce the actual wage paid 
to the worker below the offered wage indi-
cated on the Application for Temporary Em-
ployment Certification. 

(d) Job opportunity is full-time. The job op-
portunity is a full-time temporary position, 
consistent with § 655.5, and the employer 
must use a single workweek as its standard 
for computing wages due. An employee’s 
workweek must be a fixed and regularly re-
curring period of 168 hours—seven consecu-
tive 24-hour periods. It need not coincide 
with the calendar week but may begin on 
any day and at any hour of the day. 

(e) Job qualifications and requirements. Each 
job qualification and requirement must be 
listed in the job order and must be bona fide 
and consistent with the normal and accepted 
qualifications and requirements imposed by 
non-H–2B employers in the same occupation 
and area of intended employment. The em-
ployer’s job qualifications and requirements 
imposed on U.S. workers must be no less fa-
vorable than the qualifications and require-
ments that the employer is imposing or will 
impose on H–2B workers. A qualification 
means a characteristic that is necessary to 
the individual’s ability to perform the job in 
question. A requirement means a term or 
condition of employment which a worker is 
required to accept in order to obtain the job 
opportunity. The CO may require the em-
ployer to submit documentation to substan-
tiate the appropriateness of any job quali-
fication and/or requirement specified in the 
job order. 

(f) Three-fourths guarantee. (1) The em-
ployer must guarantee to offer the worker 
employment for a total number of work 
hours equal to at least three-fourths of the 
workdays in each 12-week period (each 6- 
week period if the period of employment cov-
ered by the job order is less than 120 days) 
beginning with the first workday after the 
arrival of the worker at the place of employ-
ment or the advertised first date of need, 
whichever is later, and ending on the expira-
tion date specified in the job order or in its 
extensions, if any. See the exception in para-
graph (y) of this section. 

(2) For purposes of this paragraph a work-
day means the number of hours in a workday 
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as stated in the job order. The employer 
must offer a total number of hours of work 
to ensure the provision of sufficient work to 
reach the three-fourths guarantee in each 12- 
week period (each 6-week period if the period 
of employment covered by the job order is 
less than 120 days) during the work period 
specified in the job order, or during any 
modified job order period to which the work-
er and employer have mutually agreed and 
that has been approved by the CO. 

(3) In the event the worker begins working 
later than the specified beginning date the 
guarantee period begins with the first work-
day after the arrival of the worker at the 
place of employment, and continues until 
the last day during which the job order and 
all extensions thereof are in effect. 

(4) The 12-week periods (6-week periods if 
the period of employment covered by the job 
order is less than 120 days) to which the 
guarantee applies are based upon the work-
week used by the employer for pay purposes. 
The first 12-week period (or 6-week period, as 
appropriate) also includes any partial work-
week, if the first workday after the worker’s 
arrival at the place of employment is not the 
beginning of the employer’s workweek, with 
the guaranteed number of hours increased on 
a pro rata basis (thus, the first period may 
include up to 12 weeks and 6 days (or 6 weeks 
and 6 days, as appropriate)). The final 12- 
week period (or 6-week period, as appro-
priate) includes any time remaining after 
the last full 12-week period (or 6-week pe-
riod) ends, and thus may be as short as 1 day, 
with the guaranteed number of hours de-
creased on a pro rata basis. 

(5) Therefore, if, for example, a job order is 
for a 32-week period (a period greater than 
120 days), during which the normal workdays 
and work hours for the workweek are speci-
fied as 5 days a week, 7 hours per day, the 
worker would have to be guaranteed employ-
ment for at least 315 hours (12 weeks × 35 
hours/week = 420 hours × 75 percent = 315) in 
the first 12-week period, at least 315 hours in 
the second 12-week period, and at least 210 
hours (8 weeks × 35 hours/week = 280 hours × 
75 percent = 210) in the final partial period. 
If the job order is for a 16-week period (less 
than 120 days), during which the normal 
workdays and work hours for the workweek 
are specified as 5 days a week, 7 hours per 
day, the worker would have to be guaranteed 
employment for at least 157.5 hours (6 weeks 
× 35 hours/week = 210 hours × 75 percent = 
157.5) in the first 6-week period, at least 157.5 
hours in the second 6-week period, and at 
least 105 hours (4 weeks × 35 hours/week = 140 
hours × 75 percent = 105) in the final partial 
period. 

(6) If the worker is paid on a piece rate 
basis, the employer must use the worker’s 
average hourly piece rate earnings or the of-
fered wage, whichever is higher, to calculate 
the amount due under the guarantee. 

(7) A worker may be offered more than the 
specified hours of work on a single workday. 
For purposes of meeting the guarantee, how-
ever, the worker will not be required to work 
for more than the number of hours specified 
in the job order for a workday. The em-
ployer, however, may count all hours actu-
ally worked in calculating whether the guar-
antee has been met. If during any 12-week 
period (6-week period if the period of employ-
ment covered by the job order is less than 120 
days) during the period of the job order the 
employer affords the U.S. or H–2B worker 
less employment than that required under 
paragraph (f)(1) of this section, the employer 
must pay such worker the amount the work-
er would have earned had the worker, in fact, 
worked for the guaranteed number of days. 
An employer has not met the work guar-
antee if the employer has merely offered 
work on three-fourths of the workdays in an 
12-week period (or 6-week period, as appro-
priate) if each workday did not consist of a 
full number of hours of work time as speci-
fied in the job order. 

(8) Any hours the worker fails to work, up 
to a maximum of the number of hours speci-
fied in the job order for a workday, when the 
worker has been offered an opportunity to 
work in accordance with paragraph (f)(1) of 
this section, and all hours of work actually 
performed (including voluntary work over 8 
hours in a workday), may be counted by the 
employer in calculating whether each 12- 
week period (or 6-week period, as appro-
priate) of guaranteed employment has been 
met. An employer seeking to calculate 
whether the guaranteed number of hours has 
been met must maintain the payroll records 
in accordance with this part. 

(g) Impossibility of fulfillment. If, before the 
expiration date specified in the job order, the 
services of the worker are no longer required 
for reasons beyond the control of the em-
ployer due to fire, weather, or other Act of 
God, or similar unforeseeable man-made cat-
astrophic event (such as an oil spill or con-
trolled flooding) that is wholly outside the 
employer’s control that makes the fulfill-
ment of the job order impossible, the em-
ployer may terminate the job order with the 
approval of the CO. In the event of such ter-
mination of a job order, the employer must 
fulfill a three-fourths guarantee, as de-
scribed in paragraph (f) of this section, for 
the time that has elapsed from the start date 
listed in the job order or the first workday 
after the arrival of the worker at the place of 
employment, whichever is later, to the time 
of its termination. The employer must make 
efforts to transfer the H–2B worker or work-
er in corresponding employment to other 
comparable employment acceptable to the 
worker and consistent with the INA, as ap-
plicable. If a transfer is not effected, the em-
ployer must return the worker, at the em-
ployer’s expense, to the place from which the 
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worker (disregarding intervening employ-
ment) came to work for the employer, or 
transport the worker to the worker’s next 
certified H–2B employer, whichever the 
worker prefers. 

(h) Frequency of pay. The employer must 
state in the job order the frequency with 
which the worker will be paid, which must be 
at least every 2 weeks or according to the 
prevailing practice in the area of intended 
employment, whichever is more frequent. 
Employers must pay wages when due. 

(i) Earnings statements. (1) The employer 
must keep accurate and adequate records 
with respect to the workers’ earnings, in-
cluding but not limited to: Records showing 
the nature, amount and location(s) of the 
work performed; the number of hours of 
work offered each day by the employer (bro-
ken out by hours offered both in accordance 
with and over and above the three-fourths 
guarantee in paragraph (f) of this section); 
the hours actually worked each day by the 
worker; if the number of hours worked by 
the worker is less than the number of hours 
offered, the reason(s) the worker did not 
work; the time the worker began and ended 
each workday; the rate of pay (both piece 
rate and hourly, if applicable); the worker’s 
earnings per pay period; the worker’s home 
address; and the amount of and reasons for 
any and all deductions taken from or addi-
tions made to the worker’s wages. 

(2) The employer must furnish to the work-
er on or before each payday in one or more 
written statements the following informa-
tion: 

(i) The worker’s total earnings for each 
workweek in the pay period; 

(ii) The worker’s hourly rate and/or piece 
rate of pay; 

(iii) For each workweek in the pay period 
the hours of employment offered to the 
worker (showing offers in accordance with 
the three-fourths guarantee as determined in 
paragraph (f) of this section, separate from 
any hours offered over and above the guar-
antee); 

(iv) For each workweek in the pay period 
the hours actually worked by the worker; 

(v) An itemization of all deductions made 
from or additions made to the worker’s 
wages; 

(vi) If piece rates are used, the units pro-
duced daily; 

(vii) The beginning and ending dates of the 
pay period; and 

(viii) The employer’s name, address and 
FEIN. 

(j) Transportation and visa fees. (1)(i) Trans-
portation to the place of employment. The 
employer must provide or reimburse the 
worker for transportation and subsistence 
from the place from which the worker has 
come to work for the employer, whether in 
the U.S. or abroad, to the place of employ-
ment if the worker completes 50 percent of 

the period of employment covered by the job 
order (not counting any extensions). The em-
ployer may arrange and pay for the transpor-
tation and subsistence directly, advance at a 
minimum the most economical and reason-
able common carrier cost of the transpor-
tation and subsistence to the worker before 
the worker’s departure, or pay the worker 
for the reasonable costs incurred by the 
worker. When it is the prevailing practice of 
non-H–2B employers in the occupation in the 
area to do so or when the employer extends 
such benefits to similarly situated H–2B 
workers, the employer must advance the re-
quired transportation and subsistence costs 
(or otherwise provide them) to workers in 
corresponding employment who are trav-
eling to the employer’s worksite. The 
amount of the transportation payment must 
be no less (and is not required to be more) 
than the most economical and reasonable 
common carrier transportation charges for 
the distances involved. The amount of the 
daily subsistence must be at least the 
amount permitted in § 655.173 of subpart B of 
this part. Where the employer will reimburse 
the reasonable costs incurred by the worker, 
it must keep accurate and adequate records 
of: The cost of transportation and subsist-
ence incurred by the worker; the amount re-
imbursed; and the dates of reimbursement. 
Note that the FLSA applies independently of 
the H–2B requirements and imposes obliga-
tions on employers regarding payment of 
wages. 

(ii) Transportation from the place of employ-
ment. If the worker completes the period of 
employment covered by the job order (not 
counting any extensions), or if the worker is 
dismissed from employment for any reason 
by the employer before the end of the period, 
and the worker has no immediate subsequent 
H–2B employment, the employer must pro-
vide or pay at the time of departure for the 
worker’s cost of return transportation and 
daily subsistence from the place of employ-
ment to the place from which the worker, 
disregarding intervening employment, de-
parted to work for the employer. If the work-
er has contracted with a subsequent em-
ployer that has not agreed in the job order to 
provide or pay for the worker’s transpor-
tation from the employer’s worksite to such 
subsequent employer’s worksite, the em-
ployer must provide or pay for that transpor-
tation and subsistence. If the worker has 
contracted with a subsequent employer that 
has agreed in the job order to provide or pay 
for the worker’s transportation from the em-
ployer’s worksite to such subsequent em-
ployer’s worksite, the subsequent employer 
must provide or pay for such expenses. 

(iii) Employer-provided transportation. All 
employer-provided transportation must com-
ply with all applicable Federal, State, and 
local laws and regulations and must provide, 
at a minimum, the same vehicle safety 
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standards, driver licensure requirements, 
and vehicle insurance as required under 49 
CFR parts 390, 393, and 396. 

(iv) Disclosure. All transportation and sub-
sistence costs that the employer will pay 
must be disclosed in the job order. 

(2) The employer must pay or reimburse 
the worker in the first workweek for all visa, 
visa processing, border crossing, and other 
related fees (including those mandated by 
the government) incurred by the H–2B work-
er, but not for passport expenses or other 
charges primarily for the benefit of the 
worker. 

(k) Employer-provided items. The employer 
must provide to the worker, without charge 
or deposit charge, all tools, supplies, and 
equipment required to perform the duties as-
signed. 

(l) Disclosure of job order. The employer 
must provide to an H–2B worker if outside of 
the U.S. no later than the time at which the 
worker applies for the visa, or to a worker in 
corresponding employment no later than on 
the day work commences, a copy of the job 
order including any subsequent approved 
modifications. For an H–2B worker changing 
employment from an H–2B employer to a 
subsequent H–2B employer, the copy must be 
provided no later than the time an offer of 
employment is made by the subsequent H–2B 
employer. The disclosure of all documents 
required by this paragraph must be provided 
in a language understood by the worker, as 
necessary or reasonable. 

(m) Notice of worker rights. The employer 
must post and maintain in a conspicuous lo-
cation at the place of employment a poster 
provided by the Department which sets out 
the rights and protections for H–2B workers 
and workers in corresponding employment. 
The employer must post the poster in 
English. To the extent necessary, the em-
ployer must request and post additional 
posters, as made available by the Depart-
ment, in any language common to a signifi-
cant portion of the workers if they are not 
fluent in English. 

(n) No unfair treatment. The employer has 
not and will not intimidate, threaten, re-
strain, coerce, blacklist, discharge or in any 
manner discriminate against, and has not 
and will not cause any person to intimidate, 
threaten, restrain, coerce, blacklist, dis-
charge, or in any manner discriminate 
against, any person who has: 

(1) Filed a complaint under or related to 8 
U.S.C. 1184(c), 29 CFR part 503, or this sub-
part, or any other Department regulation 
promulgated thereunder; 

(2) Instituted or caused to be instituted 
any proceeding under or related to 8 U.S.C. 
1184(c), 29 CFR part 503, or this subpart or 
any other Department regulation promul-
gated thereunder; 

(3) Testified or is about to testify in any 
proceeding under or related to 8 U.S.C. 

1184(c), 29 CFR part 503, or this subpart or 
any other Department regulation promul-
gated thereunder; 

(4) Consulted with a workers’ center, com-
munity organization, labor union, legal as-
sistance program, or an attorney on matters 
related to 8 U.S.C. 1184(c), 29 CFR part 503, or 
this subpart or any other Department regu-
lation promulgated thereunder; or 

(5) Exercised or asserted on behalf of him-
self/herself or others any right or protection 
afforded by 8 U.S.C. 1184(c), 29 CFR part 503, 
or this subpart or any other Department reg-
ulation promulgated thereunder. 

(o) Comply with the prohibitions against em-
ployees paying fees. The employer and its at-
torney, agents, or employees have not 
sought or received payment of any kind from 
the worker for any activity related to ob-
taining H–2B labor certification or employ-
ment, including payment of the employer’s 
attorney or agent fees, application and H–2B 
Petition fees, recruitment costs, or any fees 
attributed to obtaining the approved Applica-
tion for Temporary Employment Certification. 
For purposes of this paragraph, payment in-
cludes, but is not limited to, monetary pay-
ments, wage concessions (including deduc-
tions from wages, salary, or benefits), kick-
backs, bribes, tributes, in kind payments, 
and free labor. All wages must be paid free 
and clear. This provision does not prohibit 
employers or their agents from receiving re-
imbursement for costs that are the responsi-
bility and primarily for the benefit of the 
worker, such as government-required pass-
port fees. 

(p) Contracts with third parties to comply 
with prohibitions. The employer must con-
tractually prohibit in writing any agent or 
recruiter (or any agent or employee of such 
agent or recruiter) whom the employer en-
gages, either directly or indirectly, in inter-
national recruitment of H–2B workers to 
seek or receive payments or other compensa-
tion from prospective workers. The contract 
must include the following statement: 
‘‘Under this agreement, [name of agent, re-
cruiter] and any agent of or employee of 
[name of agent or recruiter] are prohibited 
from seeking or receiving payments from 
any prospective employee of [employer 
name] at any time, including before or after 
the worker obtains employment. Payments 
include but are not limited to, any direct or 
indirect fees paid by such employees for re-
cruitment, job placement, processing, main-
tenance, attorneys’ fees, agent fees, applica-
tion fees, or petition fees.’’ 

(q) Prohibition against preferential treatment 
of foreign workers. The employer’s job offer 
must offer to U.S. workers no less than the 
same benefits, wages, and working condi-
tions that the employer is offering, intends 
to offer, or will provide to H–2B workers. Job 
offers may not impose on U.S. workers any 
restrictions or obligations that will not be 
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imposed on the employer’s H–2B workers. 
This does not relieve the employer from pro-
viding to H–2B workers at least the min-
imum benefits, wages, and working condi-
tions which must be offered to U.S. workers 
consistent with this section. 

(r) Non-discriminatory hiring practices. The 
job opportunity is, and through the period 
set forth in paragraph (t) of this section 
must continue to be, open to any qualified 
U.S. worker regardless of race, color, na-
tional origin, age, sex, religion, disability, or 
citizenship. Rejections of any U.S. workers 
who applied or apply for the job must only be 
for lawful, job-related reasons, and those not 
rejected on this basis have been or will be 
hired. In addition, the employer has and will 
continue to retain records of all hired work-
ers and rejected applicants as required by 
§ 655.56. 

(s) Recruitment requirements. The employer 
must conduct all required recruitment ac-
tivities, including any additional employer- 
conducted recruitment activities as directed 
by the CO, and as specified in §§ 655.40–655.46. 

(t) Continuing requirement to hire U.S. work-
ers. The employer has and will continue to 
cooperate with the SWA by accepting refer-
rals of all qualified U.S. workers who apply 
(or on whose behalf a job application is 
made) for the job opportunity, and must pro-
vide employment to any qualified U.S. work-
er who applies to the employer for the job 
opportunity, until 21 days before the date of 
need. 

(u) No strike or lockout. There is no strike 
or lockout at any of the employer’s work-
sites within the area of intended employ-
ment for which the employer is requesting 
H–2B certification at the time the Applica-
tion for Temporary Employment Certification is 
filed. 

(v) No recent or future layoffs. The employer 
has not laid off and will not lay off any simi-
larly employed U.S. worker in the occupa-
tion that is the subject of the Application for 
Temporary Employment Certification in the 
area of intended employment within the pe-
riod beginning 120 calendar days before the 
date of need through the end of the period of 
certification. A layoff for lawful, job-related 
reasons such as lack of work or the end of a 
season is permissible if all H–2B workers are 
laid off before any U.S. worker in cor-
responding employment. 

(w) Contact with former U.S. employees. The 
employer will contact (by mail or other ef-
fective means) its former U.S. workers, in-
cluding those who have been laid off within 
120 calendar days before the date of need (ex-
cept those who were dismissed for cause or 
who abandoned the worksite), employed by 
the employer in the occupation at the place 
of employment during the previous year, dis-
close the terms of the job order, and solicit 
their return to the job. 

(x) Area of intended employment and job op-
portunity. The employer must not place any 
H–2B workers employed under the approved 
Application for Temporary Employment Certifi-
cation outside the area of intended employ-
ment or in a job opportunity not listed on 
the approved Application for Temporary Em-
ployment Certification unless the employer 
has obtained a new approved Application for 
Temporary Employment Certification. 

(y) Abandonment/termination of employment. 
Upon the separation from employment of 
worker(s) employed under the Application for 
Temporary Employment Certification or work-
ers in corresponding employment, if such 
separation occurs before the end date of the 
employment specified in the Application for 
Temporary Employment Certification, the em-
ployer must notify OFLC in writing of the 
separation from employment not later than 2 
work days after such separation is discov-
ered by the employer. In addition, the em-
ployer must notify DHS in writing (or any 
other method specified by the Department or 
DHS in the FEDERAL REGISTER or the Code of 
Federal Regulations) of such separation of 
an H–2B worker. An abandonment or 
abscondment is deemed to begin after a 
worker fails to report for work at the regu-
larly scheduled time for 5 consecutive work-
ing days without the consent of the em-
ployer. If the separation is due to the vol-
untary abandonment of employment by the 
H–2B worker or worker in corresponding em-
ployment, and the employer provides appro-
priate notification specified under this para-
graph, the employer will not be responsible 
for providing or paying for the subsequent 
transportation and subsistence expenses of 
that worker under this section, and that 
worker is not entitled to the three-fourths 
guarantee described in paragraph (f) of this 
section. The employer’s obligation to guar-
antee three-fourths of the work described in 
paragraph (f) ends with the last full 12-week 
period (or 6-week period, as appropriate) pre-
ceding the worker’s voluntary abandonment 
or termination for cause. 

(z) Compliance with applicable laws. During 
the period of employment specified on the 
Application for Temporary Employment Certifi-
cation, the employer must comply with all 
applicable Federal, State and local employ-
ment-related laws and regulations, including 
health and safety laws. In compliance with 
such laws, including the William Wilberforce 
Trafficking Victims Protection Reauthoriza-
tion Act of 2008, 18 U.S.C. 1592(a), neither the 
employer nor the employer’s agents or attor-
neys may hold or confiscate workers’ pass-
ports, visas, or other immigration docu-
ments. 

(aa) Disclosure of foreign worker recruitment. 
The employer, and its attorney or agent, as 
applicable, must comply with § 655.9 by pro-
viding a copy of all agreements with any 
agent or recruiter whom it engages or plans 
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to engage in the international recruitment 
of H–2B workers, and the identity and loca-
tion of the persons or entities hired by or 
working for the agent or recruiter and any of 
the agents or employees of those persons and 
entities, to recruit foreign workers. Pursu-
ant to § 655.15(a), the agreements and infor-
mation must be filed with the Application for 
Temporary Employment Certification. 

§ 655.21 Supporting evidence for tem-
porary need. 

(a) Statement of temporary need. Each 
Application for Temporary Employment 
Certification must include attestations 
regarding temporary need in the appro-
priate sections. The employer must in-
clude a detailed statement of tem-
porary need containing the following: 

(1) A description of the employer’s 
business history and activities (i.e., pri-
mary products or services) and sched-
ule of operations throughout the year; 

(2) An explanation regarding why the 
nature of the employer’s job oppor-
tunity and number of foreign workers 
being requested for certification reflect 
a temporary need; 

(3) An explanation regarding how the 
request for temporary labor certifi-
cation meets one of the regulatory 
standards of a one-time occurrence, 
seasonal, peakload, or intermittent 
need under § 655.6(b) as defined by DHS 
under 8 CFR 214.2(h)(6)(ii)(B); and 

(4) If applicable, a statement justi-
fying any increase or decrease in the 
number of H–2B positions being re-
quested for certification from the pre-
vious year. 

(b) Request for supporting evidence. In 
circumstances where the CO requests 
evidence or documentation substan-
tiating the employer’s temporary need 
through a RFI under § 655.23(c) to sup-
port a Final Determination, or notifies 
the employer that its application is 
being audited under § 655.24, the em-
ployer must timely furnish the re-
quested supplemental information or 
evidence or documentation. Failure to 
provide the information requested or 
late submissions may be grounds for 
the denial of the application. All such 
documentation or evidence becomes 
part of the record of the application. 

(c) Retention of documentation. The 
documentation required in this section 
and any other supporting evidence jus-
tifying the temporary need by the em-

ployer filing the Application for Tem-
porary Employment Certification must be 
retained for a period of no less than 3 
years from the date of the certifi-
cation. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.21 was removed and reserved, ef-
fective Apr. 23, 2012. 

§ 655.22 Obligations of H–2B employ-
ers. 

An employer seeking H–2B labor cer-
tification must attest as part of the 
Application for Temporary Employment 
Certification that it will abide by the 
following conditions of this subpart: 

(a) The employer is offering terms 
and working conditions normal to U.S. 
workers similarly employed in the area 
of intended employment, meaning that 
they may not be unusual for workers 
performing the same activity in the 
area of intended employment, and 
which are not less favorable than those 
offered to the H–2B worker(s) and are 
not less than the minimum terms and 
conditions required by this subpart. 

(b) The specific job opportunity for 
which the employer is requesting H–2B 
certification is not vacant because the 
former occupant(s) is (are) on strike or 
locked out in the course of a labor dis-
pute involving a work stoppage. 

(c) The job opportunity is open to 
any qualified U.S. worker regardless of 
race, color, national origin, age, sex, 
religion, handicap, or citizenship, and 
the employer has conducted the re-
quired recruitment, in accordance with 
the regulations, and has been unsuc-
cessful in locating sufficient numbers 
of qualified U.S. applicants for the job 
opportunity for which labor certifi-
cation is sought. Any U.S. worker ap-
plicants were rejected only for lawful, 
job-related reasons, and the employer 
must retain records of all rejections. 

(d) During the period of employment 
that is the subject of the labor certifi-
cation application, the employer will 
comply with applicable Federal, State 
and local employment-related laws and 
regulations, including employment-re-
lated health and safety laws; 

(e) The offered wage equals or ex-
ceeds the highest of the prevailing 
wage, the applicable Federal minimum 
wage, the State minimum wage, and 
local minimum wage, and the employer 
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will pay the offered wage during the 
entire period of the approved H–2B 
labor certification. 

(f) Upon the separation from employ-
ment of H–2B worker(s) employed 
under the labor certification applica-
tion, if such separation occurs prior to 
the end date of the employment speci-
fied in the application, the employer 
will notify the Department and DHS in 
writing (or any other method specified 
by the Department or DHS in the FED-
ERAL REGISTER or the Code of Federal 
Regulations) of the separation from 
employment not later than 2 work days 
after such separation is discovered by 
the employer. An abandonment or 
abscondment shall be deemed to begin 
after a worker fails to report for work 
at the regularly scheduled time for 5 
consecutive working days without the 
consent of the employer. Employees 
may be terminated for cause. 

(g)(1) The offered wage is not based 
on commissions, bonuses, or other in-
centives, unless the employer guaran-
tees a wage paid on a weekly, bi-week-
ly, or monthly basis that equals or ex-
ceeds the prevailing wage, or the legal 
Federal, State, or local minimum 
wage, whichever is highest. The em-
ployer must make all deductions from 
the worker’s paychecks that are re-
quired by law. The job offer must speci-
fy all deductions not required by law 
that the employer will make from the 
worker’s paycheck. All deductions 
must be reasonable. However, an em-
ployer subject to the FLSA may not 
make deductions that would violate 
the FLSA. 

(2) The employer has contractually 
forbidden any foreign labor contractor 
or recruiter whom the employer en-
gages in international recruitment of 
H–2B workers to seek or receive pay-
ments from prospective employees, ex-
cept as provided for in DHS regulations 
at 8 CFR 214.2(h)(5)(xi)(A). This provi-
sion does not prohibit employers or 
their agents from receiving reimburse-
ment for costs that are the responsi-
bility of the worker, such as govern-
ment required passport or visa fees. 

(h) The job opportunity is a bona 
fide, full-time temporary position, the 
qualifications for which are consistent 
with the normal and accepted quali-
fications required by non-H–2B employ-

ers in the same or comparable occupa-
tions. 

(i) The employer has not laid off and 
will not lay off any similarly employed 
U.S. worker in the occupation that is 
the subject of the Application for Tem-
porary Employment Certification in the 
area of intended employment within 
the period beginning 120 calendar days 
before the date of need through 120 cal-
endar days after the date of need, ex-
cept where the employer also attests 
that it offered the job opportunity that 
is the subject of the application to 
those laid off U.S. worker(s) and the 
U.S. worker(s) either refused the job 
opportunity or was rejected for the job 
opportunity only for lawful, job-related 
reasons. 

(j) The employer and its attorney or 
agents have not sought or received 
payment of any kind from the em-
ployee for any activity related to ob-
taining the labor certification, includ-
ing payment of the employer’s attor-
neys’ or agent fees, Application for Tem-
porary Employment Certification, or re-
cruitment costs. For purposes of this 
paragraph, payment includes, but is 
not limited to, monetary payments, 
wage concessions (including deductions 
from wages, salary, or benefits), kick-
backs, bribes, tributes, in kind pay-
ments, and free labor. 

(k) If the employer is a job con-
tractor, it will not place any H–2B 
workers employed pursuant to the 
labor certification application with 
any other employer or at another em-
ployer’s worksite unless: 

(1) The employer applicant first 
makes a written bona fide inquiry as to 
whether the other employer has dis-
placed or intends to displace any simi-
larly employed U.S. workers within the 
area of intended employment within 
the period beginning 120 days before 
through 120 calendar days after the 
date of need, and the other employer 
provides written confirmation that it 
has not so displaced and does not in-
tend to displace such U.S. workers, and 

(2) All worksites are listed on the 
certified Application for Temporary Em-
ployment Certification, including amend-
ments or modifications. 

(l) The employer will not place any 
H–2B workers employed pursuant to 
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this application outside the area of in-
tended employment listed on the Appli-
cation for Temporary Employment Certifi-
cation unless the employer has ob-
tained a new temporary labor certifi-
cation from the Department. 

(m) Unless the H–2B worker will be 
sponsored by another subsequent em-
ployer, the employer will inform H–2B 
workers of the requirement that they 
leave the U.S. at the end of the author-
ized period of stay provided by DHS or 
separation from the employer, which-
ever is earlier, as required in § 655.35 of 
this part (absent any extension or 
change of such worker’s status or grace 
period pursuant to DHS regulations), 
and that if dismissed by the employer 
prior to the end of the period, the em-
ployer is liable for return transpor-
tation. 

(n) The dates of temporary need, rea-
son for temporary need, and number of 
positions being requested for labor cer-
tification have been truly and accu-
rately stated on the application. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.22 was removed and reserved, ef-
fective Apr. 23, 2012. 

§ 655.23 Receipt and processing of ap-
plications. 

(a) Filing date. Applications received 
by U.S. Mail or private courier shall be 
considered filed when determined by 
the NPC to be complete. Incomplete 
applications shall not be accepted for 
processing or assigned a receipt date, 
but shall be returned by U.S. Mail to 
the employer or the employer’s rep-
resentative as incomplete. 

(b) Processing. The CO will review 
complete applications for an absence of 
errors that would prevent certification 
and for compliance with the criteria 
for certification. The CO will make a 
determination to certify, deny, or issue 
a Request for Further Information 
prior to making a Final Determination 
on the application. Criteria for certifi-
cation, as used in this subpart, are 
whether the employer has: established 
the need for the nonagricultural serv-
ices or labor to be performed is tem-
porary in nature; established that the 
number of worker positions being re-
quested for certification is justified 
and represent bona fide job opportuni-
ties; made all the assurances and met 

all the obligations required by § 655.22; 
and complied with all requirements of 
the program. 

(c) Request for further information. (1) 
If the CO determines that the employer 
has made all necessary attestations 
and assurances, but the application 
fails to comply with one or more of the 
criteria for certification in paragraph 
(b) of this section, the CO must issue a 
RFI to the employer. The CO will issue 
the written RFI within 7 calendar days 
of the receipt of the application, and 
send it by means normally assuring 
next-day delivery. 

(2) The RFI must: 
(i) Specify the reason(s) why the ap-

plication is not sufficient to grant tem-
porary labor certification, citing the 
relevant regulatory standard(s) and/or 
special procedure(s); 

(ii) Specify a date, no later than 7 
calendar days from the date of the 
written RFI, by which the supple-
mental information and documenta-
tion must be received by the CO to be 
considered; and 

(iii) State that, upon receipt of a re-
sponse to the written RFI, or expira-
tion of the stated deadline for receipt 
of the response, the CO will review the 
existing application as well as any sup-
plemental materials submitted by the 
employer and issue a Final Determina-
tion. If unusual circumstances war-
rant, the CO may issue one or more ad-
ditional RFIs prior to issuing a Final 
Determination. 

(3) The CO will issue the Final Deter-
mination or the additional RFI within 
7 business days of receipt of the em-
ployer’s response, or within 60 days of 
the employer’s date of need, whichever 
is later. 

(4) Compliance with an RFI does not 
guarantee that the employer’s applica-
tion will be certified after submitting 
the information. The employer’s docu-
mentation must justify its chosen 
standard of temporary need or other-
wise overcome the stated deficiency in 
the application. 

(d) Failure to comply with an RFI, 
including not providing all documenta-
tion within the specified time period, 
may result in a denial of the applica-
tion. Such failure to comply with an 
RFI may also result in a finding by the 
CO requiring supervised recruitment 
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under § 655.30 in future filings of H–2B 
temporary labor certification applica-
tions. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.23 was removed and reserved, ef-
fective Apr. 23, 2012. 

§ 655.24 Audits. 
(a) Discretion. OFLC will conduct au-

dits of H–2B temporary labor certifi-
cation applications. The applications 
selected for audit will be chosen within 
the sole discretion of OFLC. 

(b) Audit letter. When an application 
is selected for audit, the CO shall issue 
an audit letter to the employer. The 
audit letter will: 

(1) State the application has been se-
lected for audit and note documenta-
tion that must be submitted by the em-
ployer; 

(2) Specify a date, no fewer than 14 
days and no more than 30 days from the 
date of the audit letter’s issuance, by 
which the required documentation 
must be received by the CO; and 

(3) Advise that failure to comply with 
the audit process may result in a find-
ing by the CO to: 

(i) Require the employer to conduct 
supervised recruitment under § 655.30 in 
future filings of H–2B temporary labor 
certification applications for a period 
of up to 2 years, or 

(ii) Debar the employer from future 
filings of H–2B temporary labor certifi-
cation applications as provided in 
§ 655.31. 

(c) Supplemental information. During 
the course of the audit examination, 
the CO may request supplemental in-
formation and/or documentation from 
the employer to complete the audit. 

(d) Audit violations. If, as a result of 
the audit, the CO determines the em-
ployer failed to produce all required 
documentation, or determines that the 
employer made a material misrepre-
sentation with respect to the applica-
tion, the employer may be required to 
conduct supervised recruitment under 
§ 655.30 in future filings of H–2B tem-
porary labor certification applications 
for up to 2 years, or may be subject to 
debarment pursuant to § 655.31 or other 
sanctions. The CO may provide the 
audit findings and underlying docu-
mentation to DHS, WHD, or another 
appropriate enforcement agency. The 

CO may refer any findings that an em-
ployer discouraged an eligible U.S. 
worker from applying, or failed to hire, 
discharged, or otherwise discriminated 
against an eligible U.S. worker, to the 
Department of Justice, Civil Rights Di-
vision, Office of Special Counsel for 
Unfair Immigration Related Employ-
ment Practices. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.24 was removed and reserved, ef-
fective Apr. 23, 2012. 

§§ 655.25–655.29 [Reserved] 

PROCESSING OF AN APPLICATION FOR 
TEMPORARY EMPLOYMENT CERTIFI-
CATION 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, an undesignated center heading was 
added before § 655.30, effective Apr. 23, 2012. 

§ 655.30 Supervised recruitment. 
(a) Supervised recruitment. Where an 

employer is found to have violated pro-
gram requirements, to have made a 
material misrepresentation to the De-
partment, or to have failed to ade-
quately conduct recruitment activities 
or failed in any obligation of this part, 
the CO may require pre-filing super-
vised recruitment. 

(b) Requirements. Supervised recruit-
ment shall consist of advertising for 
the job opportunity or opportunities in 
accordance with the required recruit-
ment steps outlined under § 655.15, ex-
cept as otherwise provided below. 

(1) The CO will direct where the ad-
vertisements are to be placed. 

(2) The employer must supply a draft 
advertisement and job order to the CO 
for review and approval no fewer than 
150 days before the date on which the 
foreign worker(s) will commence work 
unless notified by the CO of the need 
for Supervised Recruitment less than 
150 days before the date of need, in 
which case the employer must supply 
the drafts within 30 days of receipt of 
such notification. 

(3) Each advertisement must comply 
with the requirements of § 655.17(a). 

(4) The advertisement shall be placed 
in accordance with guidance provided 
by the CO. 

(5) The employer will notify the CO 
when the advertisements are placed. 
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