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(b) Subparts D and E. Subparts D and 
E of this part set forth the process by 
which health care facilities can file at-
testations with the Department of 
Labor for the purpose of employing or 
otherwise using nonimmigrant reg-
istered nurses under H–1A visas. 

(c) Subparts F and G. Subparts F and 
G of this part set forth the process by 
which employers can file attestations 
with the Department of Labor for the 
purpose of employing alien crew-
members in longshore work under D- 
visas and enforcement provisions relat-
ing thereto. 

(d) Subparts H and I of this part. Sub-
part H of this part sets forth the proc-
ess by which employers can file labor 
condition applications (LCAs) with, 
and the requirements for obtaining ap-
proval from, the Department of Labor 
to temporarily employ the following 
three categories of nonimmigrants in 
the United States: (1) H–1B visas for 
temporary employment in specialty oc-
cupations or as fashion models of dis-
tinguished merit and ability; (2) H–1B1 
visas for temporary employment in 
specialty occupations of nonimmigrant 
professionals from countries with 
which the United States has entered 
into certain agreements identified in 
section 214(g)(8)(A) of the INA; and (3) 
E–3 visas for nationals of the Common-
wealth of Australia for temporary em-
ployment in specialty occupations. 
Subpart I of this part establishes the 
enforcement provisions that apply to 
the H–1B, H–1B1, and E–3 visa pro-
grams. 

(e) Subparts J and K of this part. Sub-
parts J and K of this part set forth the 
process by which employers can file at-
testations with the Department of 
Labor for the purpose of employing 
nonimmigrant alien students on F- 
visas in off-campus employment and 
enforcement provisions relating there-
to. 

[43 FR 10312, Mar. 10, 1978, as amended at 52 
FR 20507, June 1, 1987; 55 FR 50510, Dec. 6, 
1990; 56 FR 24667, May 30, 1991; 56 FR 54738, 
Oct. 22, 1991; 56 FR 56875, Nov. 6, 1991; 57 FR 
1337, Jan. 13, 1992; 57 FR 40989, Sept. 8, 1992; 
69 FR 68226, Nov. 23, 2004; 73 FR 19947, Apr. 11, 
2008] 

§ 655.00 Authority of the Office of For-
eign Labor Certification (OFLC) Ad-
ministrator under subparts A, B, 
and C. 

Pursuant to the regulations under 
this part, temporary labor certification 
determinations under subparts A, B, 
and C of this part are ordinarily made 
by the Office of Foreign Labor Certifi-
cation (OFLC) Administrator (OFLC 
Administrator) of the Employment and 
Training Administration. The OFLC 
Administrator will informally advise 
the employer or agent of the name of 
the official who will make determina-
tions with respect to the application. 

[71 FR 35518, June 21, 2006] 

Subpart A—Labor Certification 
Process and Enforcement of 
Attestations for Temporary 
Employment in Occupations 
Other Than Agriculture or 
Registered Nursing in the 
United States (H–2B Workers) 

SOURCE: 73 FR 78052, Dec. 19, 2008, unless 
otherwise noted. 

§ 655.1 Purpose and scope of subpart 
A. 

This subpart sets forth the proce-
dures governing the labor certification 
process for the temporary employment 
of nonimmigrant foreign workers in 
the United States (U.S.) in occupations 
other than agriculture or registered 
nursing. 

[75 FR 6959, Feb. 12, 2010] 

EFFECTIVE DATE NOTE: At 77 FR 10148, Feb. 
21, 2012, § 655.1 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.1 Scope and purpose of subpart A. 
The Immigration and Nationality Act 

(INA) at 8 U.S.C. 1184(c)(1) requires the Sec-
retary of the Department of Homeland Secu-
rity (DHS) to consult with appropriate agen-
cies before authorizing the entry of H–2B 
workers. DHS regulations at 8 CFR 
214.2(h)(6)(iv) provide that an employer’s pe-
tition to employ nonimmigrant workers on 
H–2B visas for temporary non-agricultural 
employment in the United States (U.S.), ex-
cept for Guam, must be accompanied by an 
approved temporary labor certification from 
the Secretary of Labor (Secretary). 
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(a) Purpose. The temporary labor certifi-
cation reflects a determination by the Sec-
retary that: 

(1) There are not sufficient U.S. workers 
who are qualified and who will be available 
to perform the temporary services or labor 
for which an employer desires to hire foreign 
workers, and that 

(2) The employment of the H–2B worker(s) 
will not adversely affect the wages and work-
ing conditions of U.S. workers similarly em-
ployed. 

(b) Scope. This subpart sets forth the proce-
dures governing the labor certification proc-
ess for the temporary employment of non-
immigrant foreign workers in the H–2B visa 
category, as defined in 8 U.S.C. 
1101(a)(15)(H)(ii)(b). It also establishes obliga-
tions with respect to the terms and condi-
tions of the temporary labor certification 
with which H–2B employers must comply, as 
well as their obligations to H–2B workers 
and workers in corresponding employment. 
Additionally, this subpart sets forth integ-
rity measures for ensuring employers’ con-
tinued compliance with the terms and condi-
tions of the temporary labor certification. 

§ 655.2 Territory of Guam. 
Subpart A of this part does not apply 

to temporary employment in the Terri-
tory of Guam, and the Department of 
Labor (Department or DOL) does not 
certify to the USCIS of DHS the tem-
porary employment of nonimmigrant 
foreign workers under H–2B visas, or 
enforce compliance with the provisions 
of the H–2B visa program provisions in 
the Territory of Guam. Pursuant to 
DHS regulations, 8 CFR 214.2(h)(6)(v) 
administration of the H–2B temporary 
labor certification program is per-
formed by the Governor of Guam, or 
the Governor’s designated representa-
tive. 

EFFECTIVE DATE NOTE: At 77 FR 10148, Feb. 
21, 2012, § 655.2 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.2 Authority of the agencies, offices, 
and divisions in the Department of 
Labor. 

(a) Authority and role of the Office of Foreign 
Labor Certification (OFLC). The Secretary has 
delegated her authority to make determina-
tions under this subpart, pursuant to 8 CFR 
214.2(h)(6)(iv), to the Assistant Secretary for 
the Employment and Training Administra-
tion (ETA), who in turn has delegated that 
authority to OFLC. Determinations on an 
Application for Temporary Employment Certifi-
cation in the H–2B program are made by the 
Administrator, OFLC who, in turn, may del-

egate this responsibility to designated staff 
members, e.g., a Certifying Officer (CO). 

(b) Authority of the Wage and Hour Division 
(WHD). Pursuant to its authority under the 
INA, 8 U.S.C. 1184(c)(14)(B), DHS has dele-
gated to the Secretary certain investigatory 
and law enforcement functions with respect 
to terms and conditions of employment in 
the H–2B program. The Secretary has, in 
turn, delegated that authority to WHD. The 
regulations governing WHD investigation 
and enforcement functions, including those 
related to the enforcement of temporary 
labor certifications, issued under this sub-
part, may be found in 29 CFR part 503. 

(c) Concurrent authority. OFLC and WHD 
have concurrent authority to impose a de-
barment remedy under § 655.73 or under 29 
CFR 503.24. 

§ 655.3 Special procedures. 
(a) Systematic process. This subpart 

provides procedures for the processing 
of H–2B applications from employers 
for the certification of employment of 
nonimmigrant positions in non-
agricultural employment. 

(b) Establishment of special procedures. 
The Office of Foreign Labor Certifi-
cation (OFLC) Administrator has the 
authority to establish or to devise, 
continue, revise, or revoke special pro-
cedures in the form of variances for the 
processing of certain H–2B applications 
when employers can demonstrate, upon 
written application to the OFLC Ad-
ministrator, that special procedures 
are necessary. These include special 
procedures currently in effect for the 
handling of applications for tree plant-
ers and related reforestation workers, 
professional athletes, boilermakers 
coming to the U.S. on an emergency 
basis, and professional entertainers. 
Prior to making determinations under 
this paragraph (b), the OFLC Adminis-
trator may consult with employer and 
worker representatives. 

EFFECTIVE DATE NOTE: At 77 FR 10148, Feb. 
21, 2012, § 655.3 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.3 Territory of Guam. 
Subpart A of this part does not apply to 

temporary employment in the Territory of 
Guam, except that an employer seeking cer-
tification for a job opportunity on Guam 
must obtain a prevailing wage from the De-
partment in accordance with § 655.10 of this 
subpart. The U.S. Department of Labor (De-
partment or DOL) does not certify to the 
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United States Citizenship and Immigration 
Services (USCIS) of DHS the temporary em-
ployment of nonimmigrant foreign workers 
under H–2B visas, or enforce compliance with 
the provisions of the H–2B visa program, in 
the Territory of Guam. Under DHS regula-
tions, administration of the H–2B temporary 
labor certification program is undertaken by 
the Governor of Guam, or the Governor’s 
designated representative. 

§ 655.4 Definitions of terms used in 
this subpart. 

For the purposes of this subpart: 
Act means the Immigration and Na-

tionality Act or INA, as amended, 8 
U.S.C. 1101 et seq. 

Administrative Law Judge means a per-
son within the Department’s Office of 
Administrative Law Judges appointed 
pursuant to 5 U.S.C. 3105, or a panel of 
such persons designated by the Chief 
Administrative Law Judge from the 
Board of Alien Labor Certification Ap-
peals established by part 656 of this 
chapter, which will hear and decide ap-
peals as set forth in § 655.115. 

Administrator, Office of Foreign Labor 
Certification (OFLC) means the primary 
official of the Office of Foreign Labor 
Certification, ETA, or the Administra-
tor’s designee. 

Administrator, Wage and Hour Division 
(WHD), Employment Standards Admin-
istration means the primary official of 
the WHD, or the Administrator’s des-
ignee. 

Agent means a legal entity or person 
authorized to act on behalf of the em-
ployer for temporary non-agricultural 
labor certification purposes that is not 
itself an employer as defined in this 
subpart. The term ‘‘agent’’’ specifically 
excludes associations or other organi-
zations of employers. 

Applicant means a lawful U.S. worker 
who is applying for a job opportunity 
for which an employer has filed an Ap-
plication for Temporary Employment Cer-
tification (Form ETA 9142). 

Application for Temporary Employment 
Certification means the Office of Man-
agement and Budget (OMB)-approved 
form submitted by an employer to se-
cure a temporary nonagricultural labor 
certification determination from DOL. 
A complete submission of the Applica-
tion for Temporary Employment Certifi-
cation includes the form, all valid wage 
determinations as required by 

§ 655.101(a)(1) and the U.S. worker re-
cruitment report. 

Area of Intended Employment means 
the geographic area within normal 
commuting distance of the place 
(worksite address) of intended employ-
ment of the job opportunity for which 
the certification is sought. There is no 
rigid measure of distance which con-
stitutes a normal commuting distance 
or normal commuting area, because 
there may be widely varying factual 
circumstances among different areas 
(e.g., average commuting times, bar-
riers to reaching the worksite, quality 
of regional transportation network, 
etc.). If the place of intended employ-
ment is within a Metropolitan Statis-
tical Area (MSA), including a 
multistate MSA, any place within the 
MSA is deemed to be within normal 
commuting distance of the place of in-
tended employment. The borders of 
MSAs are not controlling in the identi-
fication of the normal commuting 
area; a location outside of an MSA may 
be within normal commuting distance 
of a location that is inside (e.g., near 
the border of) the MSA. 

Attorney means any person who is 
currently a member in good standing of 
the bar of the highest court of any 
State, possession, territory, or com-
monwealth of the United States, or the 
District of Columbia, and who is not 
under suspension, debarment or disbar-
ment from practice before any court or 
the Department, the Board of Immigra-
tion Appeals, the immigration judges, 
or DHS under 8 CFR 292.3, 1003.101. 
Such a person is permitted to act as an 
agent or attorney for an employer 
under this subpart. 

Board of Alien Labor Certification Ap-
peals (BALCA or Board) means the per-
manent Board established by part 656 
of this chapter, chaired by the Chief 
Administrative Law Judge, and con-
sisting of Administrative Law Judges 
assigned to the Department and des-
ignated by the Chief Administrative 
Law Judge to be members of BALCA. 
The Board is located in Washington, 
DC, and reviews and decides appeals in 
Washington, DC. 

Center Director means the OFLC offi-
cial to whom the OFLC Administrator 
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has delegated his authority for pur-
poses of National Processing Center 
(NPC) operations and functions. 

Certifying Officer (CO) means the 
OFLC official designated by the Ad-
ministrator, OFLC with making pro-
grammatic determinations on em-
ployer-filed applications under the H– 
2B program. 

Chief Administrative Law Judge means 
the chief official of the Department’s 
Office of Administrative Law Judges or 
the Chief Administrative Law Judge’s 
designee. 

Date of need means the first date the 
employer requires services of the H–2B 
workers as listed on the application. 

Department of Homeland Security 
(DHS) means the Federal agency hav-
ing jurisdiction over certain immigra-
tion-related functions, acting through 
its agencies, including the U.S. Citizen-
ship and Immigration Services. 

Eligible worker means an individual 
who is not an unauthorized alien (as 
defined in sec. 274A(h)(3) of the INA, 8 
U.S.C. 1324a(h)(3), or in this paragraph 
(c)) with respect to the employment in 
which the worker is engaging. 

Employee means employee as defined 
under the general common law of agen-
cy. Some of the factors relevant to the 
determination of employee status in-
clude: The hiring party’s right to con-
trol the manner and means by which 
the work is accomplished; the skill re-
quired to perform the work; the source 
of the instrumentalities and tools for 
accomplishing the work; the location 
of the work; the hiring party’s discre-
tion over when and how long to work; 
and whether the work is part of the 
regular business of the hiring party. 
Other applicable factors should be con-
sidered and no one factor is dispositive. 

Employer means: 
(1) A person, firm, corporation or 

other association or organization: 
(i) Has a place of business (physical 

location) in the U.S. and a means by 
which it may be contacted; 

(ii) Has an employer relationship 
with respect to H–2B employees or re-
lated U.S. workers under this part; and 

(iii) Possesses, for purposes of the fil-
ing of an application, a valid Federal 
Employer Identification Number 
(FEIN). 

(2) Where two or more employers 
each have the definitional indicia of 
employment with respect to an em-
ployee, those employers may be consid-
ered to jointly employ that employee. 

Employment and Training Administra-
tion or ETA means the agency within 
the Department, which includes the 
OFLC and has been delegated authority 
by the Secretary to fulfill the Sec-
retary’s mandate under the Act. 

ETA National Processing Center (NPC) 
means a National Processing Center es-
tablished by the OFLC for the proc-
essing of applications submitted in 
connection with the Department’s 
mandate pursuant to the INA. 

Full-time, for purposes of temporary 
labor certification employment, means 
30 or more hours per week, except that 
where a State or an established prac-
tice in an industry has developed a def-
inition of full-time employment for 
any occupation that is less than 30 
hours per week, that definition shall 
have precedence. 

H–2B Petition means the form and ac-
companying documentation required 
by DHS for employers seeking to em-
ploy foreign persons as H–2B non-
immigrant workers. 

INA means the Immigration and Na-
tionality Act, as amended, 8 U.S.C. 1101 
et seq. 

Job contractor means a person, asso-
ciation, firm, or a corporation that 
meets the definition of an employer 
and who contracts services or labor on 
a temporary basis to one or more em-
ployers, which is not an affiliate, 
branch or subsidiary of the job con-
tractor, and where the job contractor 
will not exercise any supervision or 
control in the performance of the serv-
ices or labor to be performed other 
than hiring, paying, and firing the 
workers. 

Job opportunity means one or more 
job openings with the petitioning em-
ployer for temporary employment at a 
place in the U.S. to which U.S. workers 
can be referred. Job opportunities con-
sisting solely of job duties that will be 
performed totally outside the United 
States, its territories, possessions, or 
commonwealths cannot be the subject 
of an Application for Temporary Employ-
ment Certification. 
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Joint employment means that where 
two or more employers each have suffi-
cient definitional indicia of employ-
ment to be considered the employer of 
an employee, those employers may be 
considered to jointly employ that em-
ployee. An employer in a joint employ-
ment relationship to an employee may 
be considered a ‘‘joint employer’’ of 
that employee. 

Layoff means any involuntary sepa-
ration of one or more U.S. employees 
without cause or prejudice. 

Metropolitan Statistical Area (MSA) 
means those geographic entities de-
fined by the U.S. Office of Management 
and Budget (OMB) for use by Federal 
statistical agencies in collecting, tab-
ulating, and publishing Federal statis-
tics. A metro area contains a core 
urban area of 50,000 or more popu-
lation, and a micro area contains an 
urban core of at least 10,000 (but less 
than 50,000) population. Each metro or 
micro area consists of one or more 
counties and includes the counties con-
taining the core urban area, as well as 
any adjacent counties that have a high 
degree of social and economic integra-
tion (as measured by commuting to 
work) with the urban core. 

Offered wage means the highest of the 
prevailing wage, Federal minimum 
wage, the State minimum wage, or 
local minimum wage. 

Office of Foreign Labor Certification 
(OFLC) means the organizational com-
ponent within ETA that provides na-
tional leadership and policy guidance 
and develops regulations and proce-
dures by which it carries out the re-
sponsibilities of the Secretary under 
the INA, as amended, concerning for-
eign workers seeking admission to the 
U.S. in order to work under sec. 
101(a)(15)(H)(ii)(b) of the INA, as 
amended. 

Occupational Employment Statistics 
Survey (OES) means that program 
under the jurisdiction of the Bureau of 
Labor Statistics (BLS) that provides 
annual wage estimates for occupations 
at the State and MSA levels. 

Prevailing Wage Determination (PWD) 
means the prevailing wage for the posi-
tion, as described in § 655.10(b), that is 
the subject of the Application for Tem-
porary Employment Certification. 

Professional athlete shall have the 
meaning ascribed to it in INA sec. 
212(a)(5)(A)(iii)(II), which defines ‘‘pro-
fessional athlete’’ as an individual who 
is employed as an athlete by: 

(1) A team that is a member of an as-
sociation of six or more professional 
sports teams whose total combined rev-
enues exceed $10,000,000 per year, if the 
association governs the conduct of its 
members and regulates the contests 
and exhibitions in which its member 
teams regularly engage; or 

(2) Any minor league team that is af-
filiated with such an association. 

Representative means an individual 
employed by or authorized to act on 
behalf of the employer with respect to 
the recruitment activities entered into 
for and attestations made with respect 
to the Application for Temporary Em-
ployment Certification. A representative 
who interviews and/or considers U.S. 
workers for the job that is subject of 
the Application must be the person 
who normally interviews or considers, 
on behalf of the employer, applicants 
for job opportunities such as that of-
fered in the application, but which do 
not involve labor certifications. 

Secretary means the Secretary of 
Labor, the chief official of the U.S. De-
partment of Labor, or the Secretary’s 
designee. 

Secretary of Homeland Security means 
the chief official of the Department of 
Homeland Security or the Secretary of 
Homeland Security’s designee. 

Secretary of State means the chief offi-
cial of the U.S. Department of State or 
the Secretary of State’s designee. 

State Workforce Agency (SWA), for-
merly known as State Employment Se-
curity Agency, means the State gov-
ernment agency that receives funds 
pursuant to the Wagner-Peyser Act to 
administer public labor exchange deliv-
ered through the State’s one-stop de-
livery system in accordance with the 
Wagner-Peyser Act. (29 U.S.C. 49 et 
seq.). 

Strike means a labor dispute wherein 
employees engage in a concerted stop-
page of work (including stoppage by 
reason of the expiration of a collective- 
bargaining agreement) or engage in 
any concerted slowdown or other con-
certed interruption of operations. 
Whether a job opportunity is vacant by 
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reason of a strike or lock out will be 
determined by evaluating for each po-
sition identified as vacant in the Appli-
cation for Temporary Employment Certifi-
cation whether the specific vacancy has 
been caused by the strike or lock out. 

Successor in interest means that, in de-
termining whether an employer is a 
successor in interest, the factors used 
under Title VII of the Civil Rights Act 
and the Vietnam Era Veterans’ Read-
justment Assistance Act will be consid-
ered. When considering whether an em-
ployer is a successor, the primary con-
sideration will be the personal involve-
ment of the firm’s ownership, manage-
ment, supervisors, and others associ-
ated with the firm in the violations re-
sulting in debarment. Normally, whol-
ly new management or ownership of 
the same business operation, one in 
which the former management or 
owner does not retain a direct or indi-
rect interest, will not be deemed to be 
a successor in interest for purposes of 
debarment. A determination of wheth-
er or not a successor in interest exists 
is based on the entire circumstances 
viewed in their totality. The factors to 
be considered include: 

(1) Substantial continuity of the 
same business operations; 

(2) Use of the same facilities; 
(3) Continuity of the work force; 
(4) Similarity of jobs and working 

conditions; 
(5) Similarity of supervisory per-

sonnel; 
(6) Similarity in machinery, equip-

ment, and production methods; 
(7) Similarity of products and serv-

ices; and 
(8) The ability of the predecessor to 

provide relief. 
United States (U.S.), when used in a 

geographic sense, means the conti-
nental United States, Alaska, Hawaii, 
the Commonwealth of Puerto Rico, and 
the territories of Guam, the Virgin Is-
lands, and, as of the transition pro-
gram effective date, as defined in the 
Consolidated Natural Resources Act of 
2008, Public Law 110–229, Title VII, the 
Commonwealth of the Northern Mar-
iana Islands. 

United States Citizenship and Immigra-
tion Services (USCIS) means the Federal 
agency within DHS making the deter-
mination under the INA whether to 

grant petitions filed by employers 
seeking H–2B workers to perform tem-
porary nonagricultural work in the 
U.S. 

United States worker (U.S. worker) 
means a worker who is either 

(1) A citizen or national of the U.S.; 
or 

(2) An alien who is lawfully admitted 
for permanent residence in the U.S., is 
admitted as a refugee under sec. 207 of 
the INA, is granted asylum under sec. 
208 of the INA, or is an immigrant oth-
erwise authorized (by the INA or by 
DHS) to be employed in the U.S. 

Within [number and type] days will, for 
purposes of determining an employer’s 
compliance with timing requirements 
with respect to appeals and requests 
for review, begin to run on the first 
business day after the Department 
sends a notice to the employer by 
means normally assuring next-day de-
livery, and will end on the day that the 
employer sends whatever communica-
tion is required by these rules back to 
the Department, as evidenced by a 
postal mark or other similar receipt. 

EFFECTIVE DATE NOTE: At 77 FR 10148, Feb. 
21, 2012, § 655.4 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.4 Special procedures. 
To provide for a limited degree of flexi-

bility in carrying out the Secretary’s respon-
sibilities, the Administrator, OFLC has the 
authority to establish, continue, revise, or 
revoke special procedures in the form of 
variances for processing certain H–2B appli-
cations. Employers must request and dem-
onstrate in writing to the Administrator, 
OFLC that special procedures are necessary. 
Before making determinations under this 
section, the Administrator, OFLC may con-
sult with affected employers and worker rep-
resentatives. Special procedures in place on 
the effective date of this regulation, includ-
ing special procedures currently in effect for 
handling applications for tree planters and 
related reforestation workers, professional 
athletes, boilermakers coming to the U.S. on 
an emergency basis, and professional enter-
tainers, will remain in force until modified 
or withdrawn by the Administrator, OFLC. 

§ 655.5 Purpose and scope of subpart 
A. 

(a) Before granting the petition of an 
employer to admit nonimmigrant 
workers on H–2B visas for temporary 
nonagricultural employment in the 
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United States (U.S.), the Secretary of 
Homeland Security is required to con-
sult with appropriate agencies regard-
ing the availability of U.S. workers. 
Immigration and Nationality Act of 
1952 (INA), as amended, secs. 
101(a)(15)(H)(ii)(b) and 214(c)(1), 8 U.S.C. 
1101(a)(15)(H)(ii)(b) and 1184(c)(1). 

(b) Regulations of the Department of 
Homeland Security (DHS) for the U.S. 
Citizenship and Immigration Services 
(USCIS) at 8 CFR 214.2(h)(6)(iv) require 
that, except for Guam, the petitioning 
H–2B employer attach to its petition a 
determination from the Secretary of 
Labor (Secretary) that: 

(1) There are not sufficient U.S. 
workers available who are capable of 
performing the temporary services or 
labor at the time of filing of the peti-
tion for H–2B classification and at the 
place where the foreign worker is to 
perform the work; and 

(2) The employment of the foreign 
worker will not adversely affect the 
wages and working conditions of U.S. 
workers similarly employed. 

(c) This subpart sets forth the proce-
dures governing the labor certification 
process for the temporary employment 
of nonimmigrant foreign workers in 
the U.S. in occupations other than ag-
riculture and registered nursing. 

(1) This subpart sets forth the proce-
dures through which employers may 
apply for H–2B labor certifications, as 
well as the procedures by which such 
applications are considered and how 
they are granted or denied. 

(2) This subpart sets forth the proce-
dures governing the Department’s in-
vestigatory, inspection, and law en-
forcement functions to assure compli-
ance with the terms and conditions of 
employment under the H–2B program. 
The authority for such functions has 
been delegated by the Secretary of 
Homeland Security to the Secretary of 
Labor and re-delegated within the De-
partment to the Employment Stand-
ards Administration (ESA) Wage and 
Hour Division (WHD). This subpart sets 
forth the WHD’s investigation and en-
forcement actions. 

[73 FR 78052, Dec. 19, 2008. Redesignated at 74 
FR 25985, May 29, 2009] 

EFFECTIVE DATE NOTE: At 74 FR 25985, May 
29, 2009, § 655.1 was redesignated as § 655.5 and 
suspended, effective June 29, 2009. 

EFFECTIVE DATE NOTE: At 77 FR 10148, Feb. 
21, 2012, § 655.5 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.5 Definition of terms. 
For purposes of this subpart: 
Act means the Immigration and Nation-

ality Act or INA, as amended, 8 U.S.C. 1101 et 
seq. 

Administrative Law Judge (ALJ) means a 
person within the Department’s Office of Ad-
ministrative Law Judges appointed under 5 
U.S.C. 3105. 

Administrator, Office of Foreign Labor Cer-
tification (OFLC) means the primary official 
of the Office of Foreign Labor Certification, 
ETA, or the Administrator’s designee. 

Administrator, Wage and Hour Division 
(WHD) means the primary official of the 
WHD, or the Administrator’s designee. 

Agent. (1) Agent means a legal entity or 
person who: 

(i) Is authorized to act on behalf of an em-
ployer for temporary nonagricultural labor 
certification purposes; 

(ii) Is not itself an employer, or a joint em-
ployer, as defined in this part with respect to 
a specific application; and 

(iii) Is not an association or other organi-
zation of employers. 

(2) No agent who is under suspension, de-
barment, expulsion, disbarment, or other-
wise restricted from practice before any 
court, the Department, the Executive Office 
for Immigration Review under 8 CFR 
1003.101, or DHS under 8 CFR 292.3 may rep-
resent an employer under this part. 

Agricultural labor or services means those 
duties and occupations defined in subpart B 
of this part. 

Applicant means a U.S. worker who is ap-
plying for a job opportunity for which an em-
ployer has filed an Application for Temporary 
Employment Certification (ETA Form 9142 and 
the appropriate appendices). 

Application for Temporary Employment Cer-
tification means the Office of Management 
and Budget (OMB)-approved ETA Form 9142 
and the appropriate appendices, a valid wage 
determination, as required by § 655.10, and a 
subsequently-filed U.S. worker recruitment 
report, submitted by an employer to secure a 
temporary labor certification determination 
from DOL. 

Area of intended employment means the geo-
graphic area within normal commuting dis-
tance of the place (worksite address) of the 
job opportunity for which the certification is 
sought. There is no rigid measure of distance 
that constitutes a normal commuting dis-
tance or normal commuting area, because 
there may be widely varying factual cir-
cumstances among different areas (e.g., aver-
age commuting times, barriers to reaching 
the worksite, or quality of the regional 
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transportation network). If the place of in-
tended employment is within a Metropolitan 
Statistical Area (MSA), including a 
multistate MSA, any place within the MSA 
is deemed to be within normal commuting 
distance of the place of intended employ-
ment. The borders of MSAs are not control-
ling in the identification of the normal com-
muting area; a location outside of an MSA 
may be within normal commuting distance 
of a location that is inside (e.g., near the 
border of) the MSA. 

Area of substantial unemployment means a 
contiguous area with a population of at least 
10,000 in which there is an average unemploy-
ment rate equal to or exceeding 6.5 percent 
for the 12 months preceding the determina-
tion of such areas made by the ETA. 

Attorney means any person who is a mem-
ber in good standing of the bar of the highest 
court of any State, possession, territory, or 
commonwealth of the U.S., or the District of 
Columbia. No attorney who is under suspen-
sion, debarment, expulsion, disbarment, or 
otherwise restricted from practice before 
any court, the Department, the Executive 
Office for Immigration Review under 8 CFR 
1003.101, or DHS under 8 CFR 292.3 may rep-
resent an employer under this subpart. 

Board of Alien Labor Certification Appeals 
(BALCA or Board) means the permanent 
Board established by part 656 of this chapter, 
chaired by the Chief Administrative Law 
Judge (Chief ALJ), and consisting of ALJs 
assigned to the Department and designated 
by the Chief ALJ to be members of BALCA. 

Certifying Officer (CO) means an OFLC offi-
cial designated by the Administrator, OFLC 
to make determinations on applications 
under the H–2B program. The Administrator, 
OFLC is the National CO. Other COs may 
also be designated by the Administrator, 
OFLC to make the determinations required 
under this subpart. 

Chief Administrative Law Judge (Chief ALJ) 
means the chief official of the Department’s 
Office of Administrative Law Judges or the 
Chief Administrative Law Judge’s designee. 

Corresponding employment. (1) Corresponding 
employment means the employment of work-
ers who are not H–2B workers by an em-
ployer that has a certified H–2B Application 
for Temporary Employment Certification when 
those workers are performing either substan-
tially the same work included in the job 
order or substantially the same work per-
formed by the H–2B workers, except that 
workers in the following two categories are 
not included in corresponding employment: 

(i) Incumbent employees continuously em-
ployed by the H–2B employer to perform sub-
stantially the same work included in the job 
order or substantially the same work per-
formed by the H–2B workers during the 52 
weeks prior to the period of employment cer-
tified on the Application for Temporary Em-
ployment Certification and who have worked 

or been paid for at least 35 hours in at least 
48 of the prior 52 workweeks, and who have 
worked or been paid for an average of at 
least 35 hours per week over the prior 52 
weeks, as demonstrated on the employer’s 
payroll records, provided that the terms and 
working conditions of their employment are 
not substantially reduced during the period 
of employment covered by the job order. In 
determining whether this standard was met, 
the employer may take credit for any hours 
that were reduced by the employee volun-
tarily choosing not to work due to personal 
reasons such as illness or vacation; or 

(ii) Incumbent employees covered by a col-
lective bargaining agreement or an indi-
vidual employment contract that guarantees 
both an offer of at least 35 hours of work 
each workweek and continued employment 
with the H–2B employer at least through the 
period of employment covered by the job 
order, except that the employee may be dis-
missed for cause. 

(2) To qualify as corresponding employ-
ment, the work must be performed during 
the period of the job order, including any ap-
proved extension thereof. 

Date of need means the first date the em-
ployer requires services of the H–2B workers 
as listed on the Application for Temporary Em-
ployment Certification. 

Department of Homeland Security (DHS) 
means the Federal Department having juris-
diction over certain immigration-related 
functions, acting through its agencies, in-
cluding USCIS. 

Employee means a person who is engaged to 
perform work for an employer, as defined 
under the general common law. Some of the 
factors relevant to the determination of em-
ployee status include: the hiring party’s 
right to control the manner and means by 
which the work is accomplished; the skill re-
quired to perform the work; the source of the 
instrumentalities and tools for accom-
plishing the work; the location of the work; 
the hiring party’s discretion over when and 
how long to work; and whether the work is 
part of the regular business of the hiring 
party. Other applicable factors may be con-
sidered and no one factor is dispositive. The 
terms employee and worker are used inter-
changeably in this subpart. 

Employer means a person (including any in-
dividual, partnership, association, corpora-
tion, cooperative, firm, joint stock company, 
trust, or other organization with legal rights 
and duties) that: 

(1) Has a place of business (physical loca-
tion) in the U.S. and a means by which it 
may be contacted for employment; 

(2) Has an employer relationship (such as 
the ability to hire, pay, fire, supervise or 
otherwise control the work of employees) 
with respect to an H–2B worker or a worker 
in corresponding employment; and 
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(3) Possesses, for purposes of filing an Ap-
plication for Temporary Employment Certifi-
cation, a valid Federal Employer Identifica-
tion Number (FEIN). 

Employer-client means an employer that 
has entered into an agreement with a job 
contractor and that is not an affiliate, 
branch or subsidiary of the job contractor, 
under which the job contractor provides 
services or labor to the employer on a tem-
porary basis and will not exercise substan-
tial, direct day-to-day supervision and con-
trol in the performance of the services or 
labor to be performed other than hiring, pay-
ing and firing the workers. 

Employment and Training Administration 
(ETA) means the agency within the Depart-
ment which includes OFLC and has been del-
egated authority by the Secretary to fulfill 
the Secretary’s mandate under the DHS reg-
ulations for the administration and adjudica-
tion of an Application for Temporary Employ-
ment Certification and related functions. 

Federal holiday means a legal public holi-
day as defined at 5 U.S.C. 6103. 

Full-time means 35 or more hours of work 
per week. 

H–2B Petition means the DHS Petition for a 
Nonimmigrant Worker form, or successor 
form, and accompanying documentation re-
quired by DHS for employers seeking to em-
ploy foreign persons as H–2B nonimmigrant 
workers. The H–2B Petition includes the ap-
proved Application for Temporary Employment 
Certification and the Final Determination 
letter. 

H–2B Registration means the OMB-approved 
ETA Form 9155, submitted by an employer to 
register its intent to hire H–2B workers and 
to file an Application for Temporary Employ-
ment Certification. 

H–2B worker means any temporary foreign 
worker who is lawfully present in the U.S. 
and authorized by DHS to perform non-
agricultural labor or services of a temporary 
or seasonal nature under 8 U.S.C. 
1101(a)(15)(H)(ii)(b). 

Job contractor means a person, association, 
firm, or a corporation that meets the defini-
tion of an employer and that contracts serv-
ices or labor on a temporary basis to one or 
more employers, which is not an affiliate, 
branch or subsidiary of the job contractor 
and where the job contractor will not exer-
cise substantial, direct day-to-day super-
vision and control in the performance of the 
services or labor to be performed other than 
hiring, paying and firing the workers. 

Job offer means the offer made by an em-
ployer or potential employer of H–2B work-
ers to both U.S. and H–2B workers describing 
all the material terms and conditions of em-
ployment, including those relating to wages, 
working conditions, and other benefits. 

Job opportunity means one or more open-
ings for full-time employment with the peti-
tioning employer within a specified area(s) 

of intended employment for which the peti-
tioning employer is seeking workers. 

Job order means the document containing 
the material terms and conditions of em-
ployment relating to wages, hours, working 
conditions, worksite and other benefits, in-
cluding obligations and assurances under 29 
CFR part 503 and this subpart that is posted 
between and among the State Workforce 
Agencies (SWAs) on their job clearance sys-
tems. 

Joint employment means that where two or 
more employers each have sufficient defini-
tional indicia of being an employer to be 
considered the employer of a worker, those 
employers will be considered to jointly em-
ploy that worker. Each employer in a joint 
employment relationship to a worker is con-
sidered a joint employer of that worker. 

Layoff means any involuntary separation 
of one or more U.S. employees without 
cause. 

Metropolitan Statistical Area (MSA) means a 
geographic entity defined by OMB for use by 
Federal statistical agencies in collecting, 
tabulating, and publishing Federal statistics. 
A metro area contains a core urban area of 
50,000 or more population, and a micro area 
contains an urban core of at least 10,000 (but 
fewer than 50,000) population. Each metro or 
micro area consists of one or more counties 
and includes the counties containing the 
core urban area, as well as any adjacent 
counties that have a high degree of social 
and economic integration (as measured by 
commuting to work) with the urban core. 

National Prevailing Wage Center (NPWC) 
means that office within OFLC from which 
employers, agents, or attorneys who wish to 
file an Application for Temporary Employment 
Certification receive a prevailing wage deter-
mination (PWD). 

NPWC Director means the OFLC official to 
whom the Administrator, OFLC has dele-
gated authority to carry out certain NPWC 
operations and functions. 

National Processing Center (NPC) means the 
office within OFLC which is charged with 
the adjudication of an Application for Tem-
porary Employment Certification or other ap-
plications. For purposes of this subpart, the 
NPC receiving a request for an H–2B Registra-
tion and an Application for Temporary Employ-
ment Certification is the Chicago NPC whose 
address is published in the FEDERAL REG-
ISTER. 

NPC Director means the OFLC official to 
whom the Administrator, OFLC has dele-
gated authority for purposes of certain Chi-
cago NPC operations and functions. 

Non-agricultural labor and services means 
any labor or services not considered to be ag-
ricultural labor or services as defined in sub-
part B of this part. It does not include the 
provision of services as members of the med-
ical profession by graduates of medical 
schools. 
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Occupational employment statistics (OES) 
survey means the program under the jurisdic-
tion of the Bureau of Labor Statistics (BLS) 
that provides annual wage estimates for oc-
cupations at the State and MSA levels. 

Offered wage means the wage offered by an 
employer in an H–2B job order. The offered 
wage must equal or exceed the highest of the 
prevailing wage or Federal, State or local 
minimum wage. 

Office of Foreign Labor Certification (OFLC) 
means the organizational component of the 
ETA that provides national leadership and 
policy guidance and develops regulations to 
carry out the Secretary’s responsibilities for 
the admission of foreign workers to the U.S. 
to perform work described in 8 U.S.C. 
1101(a)(15)(H)(ii)(b). 

Prevailing wage determination (PWD) means 
the prevailing wage for the position, as de-
scribed in § 655.10, that is the subject of the 
Application for Temporary Employment Certifi-
cation. The PWD is made on ETA Form 9141, 
Application for Prevailing Wage Determination. 

Professional athlete is defined in 8 U.S.C. 
1182(a)(5)(A)(iii)(II), and means an individual 
who is employed as an athlete by: 

(1) A team that is a member of an associa-
tion of six or more professional sports teams 
whose total combined revenues exceed 
$10,000,000 per year, if the association gov-
erns the conduct of its members and regu-
lates the contests and exhibitions in which 
its member teams regularly engage; or 

(2) Any minor league team that is affili-
ated with such an association. 

Secretary means the Secretary of Labor, 
the chief official of the U.S. Department of 
Labor, or the Secretary’s designee. 

Secretary of the Department of Homeland Se-
curity means the chief official of the U.S. De-
partment of Homeland Security (DHS) or the 
Secretary of DHS’s designee. 

Secretary of State means the chief official of 
the U.S. Department of State or the Sec-
retary of State’s designee. 

State Workforce Agency (SWA) means a 
State government agency that receives funds 
under the Wagner-Peyser Act (29 U.S.C. 49 et 
seq.) to administer the State’s public labor 
exchange activities. 

Strike means a concerted stoppage of work 
by employees as a result of a labor dispute, 
or any concerted slowdown or other con-
certed interruption of operation (including 
stoppage by reason of the expiration of a col-
lective bargaining agreement). 

Successor in interest means: 
(1) Where an employer has violated 29 CFR 

part 503, or this subpart, and has ceased 
doing business or cannot be located for pur-
poses of enforcement, a successor in interest 
to that employer may be held liable for the 
duties and obligations of the violating em-
ployer in certain circumstances. The fol-
lowing factors, as used under Title VII of the 
Civil Rights Act and the Vietnam Era Vet-

erans’ Readjustment Assistance Act, may be 
considered in determining whether an em-
ployer is a successor in interest; no one fac-
tor is dispositive, but all of the cir-
cumstances will be considered as a whole: 

(i) Substantial continuity of the same busi-
ness operations; 

(ii) Use of the same facilities; 
(iii) Continuity of the work force; 
(iv) Similarity of jobs and working condi-

tions; 
(v) Similarity of supervisory personnel; 
(vi) Whether the former management or 

owner retains a direct or indirect interest in 
the new enterprise; 

(vii) Similarity in machinery, equipment, 
and production methods; 

(viii) Similarity of products and services; 
and 

(ix) The ability of the predecessor to pro-
vide relief. 

(2) For purposes of debarment only, the 
primary consideration will be the personal 
involvement of the firm’s ownership, man-
agement, supervisors, and others associated 
with the firm in the violation(s) at issue. 

United States (U.S.) means the continental 
U.S., Alaska, Hawaii, the Commonwealth of 
Puerto Rico, and the territories of Guam, 
the U.S. Virgin Islands, and the Common-
wealth of the Northern Mariana Islands 
(CNMI). 

United States Citizenship and Immigration 
Services (USCIS) means the Federal agency 
within DHS that makes the determination 
under the INA whether to grant petitions 
filed by employers seeking H–2B workers to 
perform temporary non-agricultural work in 
the U.S. 

United States worker (U.S. worker) means a 
worker who is: 

(1) A citizen or national of the U.S.; 
(2) An alien who is lawfully admitted for 

permanent residence in the U.S., is admitted 
as a refugee under 8 U.S.C. 1157, is granted 
asylum under 8 U.S.C. 1158, or is an immi-
grant otherwise authorized (by the INA or by 
DHS) to be employed in the U.S.; or 

(3) An individual who is not an unauthor-
ized alien (as defined in 8 U.S.C. 1324a(h)(3)) 
with respect to the employment in which the 
worker is engaging. 

Wage and Hour Division (WHD) means the 
agency within the Department with inves-
tigatory and law enforcement authority, as 
delegated from DHS, to carry out the provi-
sions under 8 U.S.C. 1184(c). 

Wages mean all forms of cash remuneration 
to a worker by an employer in payment for 
personal services. 

§ 655.6 Temporary need. 
(a) To use the H–2B program, the em-

ployer must establish that its need for 
nonagricultural services or labor is 
temporary, regardless of whether the 
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underlying job is permanent or tem-
porary. 8 CFR 214.2(h)(6)(ii). 

(b) The employer’s need is considered 
temporary if justified to the Secretary 
as either a one-time occurrence, a sea-
sonal need, a peakload need, or an 
intermittent need, as defined by the 
Department of Homeland Security. 8 
CFR 214.2(h)(6)(ii)(B). 

(c) Except where the employer’s need 
is based on a one-time occurrence, the 
Secretary will, absent unusual cir-
cumstances, deny an Application for 
Temporary Employment Certification 
where the employer has a recurring, 
seasonal or peakload need lasting more 
than 10 months. 

(d) The temporary nature of the work 
or services to be performed in applica-
tions filed by job contractors will be 
determined by examining the job con-
tractor’s own need for the services or 
labor to be performed in addition to 
the needs of each individual employer 
with whom the job contractor has 
agreed to provide workers as part of a 
signed work contract or labor services 
agreement. 

(e) The employer filing the applica-
tion must maintain documentation evi-
dencing the temporary need and be pre-
pared to submit this documentation in 
response to a Request for Further In-
formation (RFI) from the CO prior to 
rendering a Final Determination or in 
the event of an audit examination. The 
documentation required in this section 
must be retained by the employer for a 
period of no less than 3 years from the 
date of the labor certification. 

EFFECTIVE DATE NOTE: At 77 FR 10148, Feb. 
21, 2012, § 655.6 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.6 Temporary need. 
(a) An employer seeking certification 

under this subpart must establish that its 
need for non-agricultural services or labor is 
temporary, regardless of whether the under-
lying job is permanent or temporary. 8 CFR 
214.2(h)(6)(ii)(A). 

(b) The employer’s need is considered tem-
porary if justified to the CO as one of the fol-
lowing: A one-time occurrence; a seasonal 
need; a peakload need; or an intermittent 
need, as defined by DHS. 8 CFR 
214.2(h)(6)(ii)(B). Except where the employ-
er’s need is based on a one-time occurrence, 
the CO will deny a request for an H–2B Reg-
istration or an Application for Temporary Em-

ployment Certification where the employer has 
a need lasting more than 9 months. 

(c) A job contractor will only be permitted 
to seek certification if it can demonstrate 
through documentation its own temporary 
need, not that of its employer-client(s). A job 
contractor will only be permitted to file ap-
plications based on a seasonal need or a one- 
time occurrence. 

§ 655.7 Persons and entities authorized 
to file. 

(a) Persons authorized to file. In addi-
tion to the employer applicant, a re-
quest for an H–2B Registration or an Ap-
plication for Temporary Employment Cer-
tification may be filed by an attorney or 
agent, as defined in § 655.5. 

(b) Employer’s signature required. Re-
gardless of whether the employer is 
represented by an attorney or agent, 
the employer is required to sign the H– 
2B Registration and Application for Tem-
porary Employment Certification and all 
documentation submitted to the De-
partment. 

[77 FR 10151, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10151, Feb. 
21, 2012, § 655.7 was added, effective Apr. 23, 
2012. 

§ 655.8 Requirements for agents. 
An agent filing an Application for 

Temporary Employment Certification on 
behalf of an employer must provide: 

(a) A copy of the agent agreement or 
other document demonstrating the 
agent’s authority to represent the em-
ployer; and 

(b) A copy of the Migrant and Sea-
sonal Agricultural Worker Protection 
Act (MSPA) Farm Labor Contractor 
Certificate of Registration, if the agent 
is required under MSPA, at 29 U.S.C. 
1801 et seq., to have such a certificate, 
identifying the specific farm labor con-
tracting activities the agent is author-
ized to perform. 

[77 FR 10151, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10151, Feb. 
21, 2012, § 655.8 was added, effective Apr. 23, 
2012. 

§ 655.9 Disclosure of foreign worker 
recruitment. 

(a) The employer, and its attorney or 
agent, as applicable, must provide a 
copy of all agreements with any agent 
or recruiter whom it engages or plans 
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to engage in the international recruit-
ment of H–2B workers under this Appli-
cation for Temporary Employment Certifi-
cation. These agreements must contain 
the contractual prohibition against 
charging fees as set forth in § 655.20(p). 

(b) The employer, and its attorney or 
agent, as applicable, must also provide 
the identity and location of all persons 
and entities hired by or working for 
the recruiter or agent referenced in 
paragraph (a) of this section, and any 
of the agents or employees of those 
persons and entities, to recruit pro-
spective foreign workers for the H–2B 
job opportunities offered by the em-
ployer. 

(c) The Department will maintain a 
publicly available list of agents and re-
cruiters who are party to the agree-
ments referenced in paragraph (a) of 
this section, as well as the persons and 
entities referenced in paragraph (b) of 
this section and the locations in which 
they are operating. 

[77 FR 10151, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10151, Feb. 
21, 2012, § 655.9 was added, effective Apr. 23, 
2012. 

PREFILING PROCEDURES 

EFFECTIVE DATE NOTE: At 77 FR 10151, Feb. 
21, 2012, an undesignated center heading was 
added before § 655.10, effective Apr. 23, 2012. 

§ 655.10 Determination of prevailing 
wage for temporary labor certifi-
cation purposes. 

(a) Application process. (1) The em-
ployer must request a prevailing wage 
determination from the NPC in accord-
ance with the procedures established 
by this regulation. 

(2) The employer must obtain a pre-
vailing wage determination that is 
valid either on the date recruitment 
begins or the date of filing a complete 
Application for Temporary Employment 
Certification with the Department. 

(3) The employer must offer and ad-
vertise the position to all potential 
workers at a wage at least equal to the 
prevailing wage obtained from the 
NPC. 

(b) Determinations. Prevailing wages 
shall be determined as follows: 

(1) Except as provided in paragraph 
(e) of this section, if the job oppor-

tunity is covered by a collective bar-
gaining agreement (CBA) that was ne-
gotiated at arms’ length between the 
union and the employer, the wage rate 
set forth in the CBA is considered as 
not adversely affecting the wages of 
U.S. workers, that is, it is considered 
the ‘‘prevailing wage’’ for labor certifi-
cation purposes. 

(2) If the job opportunity is not cov-
ered by a CBA, the prevailing wage for 
labor certification purposes shall be 
the arithmetic mean, except as pro-
vided in paragraph (b)(4) of this sec-
tion, of the wages of workers similarly 
employed at the skill level in the area 
of intended employment. The wage 
component of the BLS Occupational 
Employment Statistics Survey (OES) 
shall be used to determine the arith-
metic mean, unless the employer pro-
vides a survey acceptable to OFLC 
under paragraph (f) of this section. 

(3) If the job opportunity involves 
multiple worksites within an area of 
intended employment and different 
prevailing wage rates exist for the 
same opportunity and staff level within 
the area of intended employment, the 
prevailing wage shall be based on the 
highest applicable wage among all rel-
evant worksites. 

(4) If the employer provides a survey 
acceptable under paragraph (f) of this 
section that provides a median but 
does not provide an arithmetic mean, 
the prevailing wage applicable to the 
employer’s job opportunity shall be the 
median of the wages of U.S. workers 
similarly employed in the area of in-
tended employment. 

(5) The employer may use a current 
wage determination in the area deter-
mined under the Davis-Bacon Act, 40 
U.S.C. 276a et seq., 29 CFR part 1, or the 
McNamara-O’Hara Service Contract 
Act, 41 U.S.C. 351 et seq. 

(6) The NPC will enter its wage deter-
mination on the form it uses for these 
purposes, indicate the source, and re-
turn the form with its endorsement to 
the employer within 30 days of receipt 
of the request for a prevailing wage de-
termination. The employer must offer 
this wage (or higher) to both its H–2B 
workers and any similarly employed 
U.S. worker hired in response to the re-
cruitment required as part of the appli-
cation. 
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(c) Similarly employed. For purposes of 
this section, ‘‘similarly employed’’ 
means having substantially com-
parable jobs in the occupational cat-
egory in the area of intended employ-
ment, except that, if a representative 
sample of workers in the occupational 
category cannot be obtained in the 
area of intended employment, simi-
larly employed means: 

(1) Having jobs requiring a substan-
tially similar level of comparable skills 
within the area of intended employ-
ment; or 

(2) If there are no substantially com-
parable jobs in the area of intended em-
ployment, having substantially com-
parable jobs with employers outside of 
the area of intended employment. 

(d) Validity period. The NPC must 
specify the validity period of the pre-
vailing wage, which in no event may be 
more than 1 year or less than 3 months 
from the determination date. For em-
ployment that is less than one year in 
duration, the prevailing wage deter-
mination shall apply and shall be paid 
the prevailing wage by the employer, 
at a minimum, for the duration of the 
employment. 

(e) Professional athletes. In computing 
the prevailing wage for a professional 
athlete when the job opportunity is 
covered by professional sports league 
rules or regulations, the wage set forth 
in those rules or regulations is consid-
ered the prevailing wage (see sec. 
212(p)(2) of the INA). 

(f) Employer-provided wage informa-
tion. (1) If the job opportunity is not 
covered by a CBA, or by a professional 
sports league’s rules or regulations, the 
NPC will consider wage information 
provided by the employer in making a 
Prevailing Wage Determination. An 
employer survey can be submitted ei-
ther initially or after NPC issuance of 
a PWD derived from the OES survey. 

(2) In each case where the employer 
submits a survey or other wage data 
for which it seeks acceptance, the em-
ployer must provide specific informa-
tion about the survey methodology, in-
cluding such items as sample size and 
source, sample selection procedures, 
and survey job descriptions, to allow a 
determination of the adequacy of the 
data provided and validity of the sta-
tistical methodology used in con-

ducting the survey in accordance with 
guidance issued by the OFLC national 
office. 

(3) The survey must be based upon re-
cently collected data: 

(i) Any published survey must have 
been published within 24 months of the 
date of submission, must be the most 
current edition of the survey, and must 
be based on data collected not more 
than 24 months before the publication 
date. 

(ii) A survey conducted by the em-
ployer must be based on data collected 
within 24 months of the date it is sub-
mitted for consideration. 

(4) If the employer-provided survey is 
found not to be acceptable, the NPC 
shall inform the employer in writing of 
the reasons the survey was not accept-
ed. 

(5) The employer, after receiving no-
tification that the survey it provided 
for consideration is not acceptable, 
may file supplemental information as 
provided in paragraph (g) of this sec-
tion, file a new request for a PWD, ap-
peal under § 655.11, or, if the initial 
PWD was requested prior to submission 
of the employer survey, acquiesce to 
the initial PWD. 

(g) Submission of supplemental informa-
tion by employer. (1) If the employer dis-
agrees with the wage level assigned to 
its job opportunity, or if the NPC in-
forms the employer its survey is not 
acceptable, or if there is another legiti-
mate basis for such a review, the em-
ployer may submit supplemental infor-
mation to the NPC. 

(2) The NPC must consider one sup-
plemental submission relating to the 
employer’s survey, the skill level as-
signed to the job opportunity, or any 
other legitimate basis for the employer 
to request such a review. If the NPC 
does not accept the employer’s survey 
after considering the supplemental in-
formation, or affirms its determination 
concerning the skill level, the NPC 
must inform the employer, in writing, 
of the reasons for its decision. 

(3) The employer may then apply for 
a new wage determination, appeal 
under § 655.11, or acquiesce to the ini-
tial PWD. 

(h) The prevailing wage cannot be lower 
than required by any other law. No PWD 
for labor certification purposes made 
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under this section permits an employer 
to pay a wage lower than the highest 
wage required by any applicable Fed-
eral, State, or local law. 

(i) Retention of documentation. The 
employer must retain the PWD for 3 
years and submitted to a CO in the 
event it is requested in an RFI or an 
audit or to a Wage and Hour represent-
ative in the event of a Wage and Hour 
investigation. 

EFFECTIVE DATE NOTE 1: At 76 FR 3483, Jan. 
19, 2011, § 655.10 was amended by revising 
paragraphs (b) introductory text, (b)(1), and 
(2); removing paragraphs (b)(4) and (b)(5) and 
redesignating paragraph (b)(3) as (b)(4) and 
(b)(6) as (b)(5); adding new paragraphs (b)(3), 
(b)(6), and (b)(7); and removing paragraphs (f) 
and (g) and redesignating paragraph (h) as (f) 
and paragraph (i) as (g), effective Jan. 1, 2012. 
At 76 FR 45673, Aug. 1, 2011, the effective date 
was changed to Sept. 30, 2011. At 76 FR 59896, 
Sept. 28, 2011, the effective date was delayed 
until Nov. 30, 2011. At 76 FR 73508, Nov. 29, 
2011, the effective date was further delayed 
until Jan. 1, 2012. At 76 FR 82115, Dec. 30, 
2012, the effective date was further delayed 
until Oct. 1, 2012. For the convenience of the 
user, the added and revised text is set forth 
as follows: 

§ 655.10 Determination of prevailing wage 
for temporary labor certification pur-
poses. 

* * * * * 

(b) Basis for prevailing wage determinations. 
The prevailing wage is the highest of the fol-
lowing: 

(1) The wage rate set forth in the CBA, if 
the job opportunity is covered by a CBA that 
was negotiated at arms’ length between the 
union and the employer; 

(2) The wage rate established under the 
DBA or SCA for the occupation in the area of 
intended employment if the job opportunity 
is in an occupation for which such a wage 
rate has been determined; or 

(3) The arithmetic mean of the wages of 
workers similarly employed in the occupa-
tion in the area of intended employment as 
determined by the OES. This computation 
will be based on the arithmetic mean wage of 
all workers in the occupation. 

* * * * * 

(6) In geographic areas where the OES does 
not gather wage data, including but not lim-
ited to the jurisdiction of the Common-
wealth of the Northern Mariana Islands, and 
there is no CBA, DBA, or SCA wage available 
for the job opportunity, the NPC will con-
sider wage information in the form of a wage 

survey provided by an employer in making a 
prevailing wage determination. Such a sur-
vey may only be submitted with a request 
for a prevailing wage determination. A re-
quest filed under this paragraph does not 
need to be preceded by a request and ap-
proval to submit wage information as de-
scribed in paragraph (b)(7) of this section. 

(7)(i) An employer may submit a written 
request to the Administrator, OFLC to pro-
vide a private wage survey for OFLC to con-
sider in making a prevailing wage deter-
mination which must demonstrate that the 
following factors are present: 

(A) There is no CBA, DBA, or SCA wage 
available for the job opportunity; 

(B) The job opportunity was not listed in 
the Dictionary of Occupational Titles (DOT) 
and is not listed in the Standard Occupa-
tional Classification (SOC) system, or if the 
job opportunity was listed in the DOT or is 
listed in the SOC system, the DOT crosswalk 
to the SOC system links to an occupational 
classification signifying a generalized set of 
occupations as ‘‘all other’’; and 

(C) The job description entails job duties 
which require knowledge, skills, abilities, 
and work tasks that are significantly dif-
ferent, as defined in guidance to be issued by 
the OFLC, than those in any other SOC occu-
pation. 

(ii) The Administrator, OFLC may approve 
or deny an employer’s written request to 
provide a wage survey. If the Administrator, 
OFLC approves the employer’s written re-
quest, the Administrator, OFLC will send an 
approval letter to the employer. Approvals 
shall be valid for 1 year from the date of ap-
proval and only for the job opportunity and 
area of intended employment specified in the 
original written request. This approval does 
not constitute an acceptance of any par-
ticular wage survey. 

(iii) If approval is granted, the employer 
may submit a request for a prevailing wage 
determination to the NPC along with a copy 
of the Administrator, OFLC’s approval letter 
and a complete copy of the private survey. 
The NPC will evaluate the adequacy of the 
data provided and validity of the statistical 
methodology used in conducting the survey 
in accordance with guidance issued by the 
OFLC National Office. 

(iv) In each case where the employer sub-
mits a wage survey for which it seeks accept-
ance, the employer must provide specific in-
formation about the survey methodology, in-
cluding such items as sample size and source, 
sample selection procedures, and survey job 
descriptions, to allow a determination of the 
adequacy of the data provided and validity of 
the statistical methodology used in con-
ducting the survey in accordance with guid-
ance issued by the OFLC National Office. 

(v) The survey must be based upon recently 
collected data: 

VerDate Mar<15>2010 09:58 May 15, 2012 Jkt 226065 PO 00000 Frm 00499 Fmt 8010 Sfmt 8003 Y:\SGML\226065.XXX 226065em
cd

on
al

d 
on

 D
S

K
7T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



488 

20 CFR Ch. V (4–1–12 Edition) § 655.10, Nt. 

(A) Any published survey must have been 
published within 24 months of the date of 
submission, must be the most current edi-
tion of the survey, and must be based on data 
collected not more than 24 months before the 
publication date. 

(B) A survey conducted by the employer 
must be based on data collected within 24 
months of the date it is submitted for con-
sideration. 

(vi) The survey cannot as any part of its 
data wage information reflect the wages of 
H–2B workers or other nonimmigrant work-
ers. 

(vii) If the NPC does not approve the sur-
vey for use in the H–2B program, the NPC 
shall inform the employer in writing of the 
reasons the survey was not accepted. An em-
ployer may appeal the NPC’s decision in ac-
cordance with § 655.11. 

EFFECTIVE DATE NOTE 2: At 77 FR 10151, 
Feb. 21, 2012, § 655.10 was amended by revising 
paragraphs (a), (c) through (e), (h), and (i), 
and adding paragraphs (j) and (k), effective 
Apr. 23, 2012. For the convenience of the user, 
the added and revised text is set forth as fol-
lows: 

§ 655.10 Prevailing wage. 
(a) Offered wage. The employer must adver-

tise the position to all potential workers at 
a wage at least equal to the prevailing wage 
obtained from the NPWC, or the Federal, 
State or local minimum wage, whichever is 
highest. The employer must offer and pay 
this wage (or higher) to both its H–2B work-
ers and its workers in corresponding employ-
ment. The issuance of a PWD under this sec-
tion does not permit an employer to pay a 
wage lower than the highest wage required 
by any applicable Federal, State or local 
law. 

* * * * * 

(c) Request for PWD. (1) An employer must 
request and receive a PWD from the NPWC 
before filing the job order with the SWA. 

(2) The PWD must be valid on the date the 
job order is posted. 

(d) Multiple worksites. If the job oppor-
tunity involves multiple worksites within an 
area of intended employment and different 
prevailing wage rates exist for the oppor-
tunity within the area of intended employ-
ment, the prevailing wage is the highest ap-
plicable wage among all the worksites. 

(e) NPWC action. The NPWC will provide 
the PWD, indicate the source, and return the 
Application for Prevailing Wage Determina-
tion (ETA Form 9141) with its endorsement 
to the employer. 

* * * * * 

(h) Validity period. The NPWC must specify 
the validity period of the prevailing wage, 
which in no event may be more than 365 days 
and no less than 90 days from the date that 
the determination is issued. 

(i) Professional athletes. In computing the 
prevailing wage for a professional athlete 
when the job opportunity is covered by pro-
fessional sports league rules or regulations, 
the wage set forth in those rules or regula-
tions is considered the prevailing wage. 8 
U.S.C. 1182(p)(2). 

(j) Retention of documentation. The em-
ployer must retain the PWD for 3 years from 
the date of issuance or the date of a final de-
termination on the Application for Temporary 
Employment Certification, whichever is later, 
and submit it to a CO if requested by a No-
tice of Deficiency, described in § 655.31, or 
audit, as described in § 655.70, or to a WHD 
representative during a WHD investigation. 

(k) Guam. The requirements of this para-
graph apply to any request filed for an H–2B 
job opportunity on Guam. 

§ 655.11 Certifying officer review of 
prevailing wage determinations. 

(a) Request for review of prevailing 
wage determinations. Any employer de-
siring review of a PWD must make a 
written request for such review within 
10 days of the date from when the final 
PWD was issued. The request for re-
view must be sent to the NPC post-
marked no later than 10 days after the 
determination; clearly identify the 
PWD for which review is sought; set 
forth the particular grounds for the re-
quest; and include all materials sub-
mitted to the NPC for purposes of se-
curing the PWD. 

(b) NPC review. Upon the receipt of a 
written request for review, the NPC 
shall review the employer’s request and 
accompanying documentation, includ-
ing any supplementary material sub-
mitted by the employer. 

(c) Designations. The Director of the 
NPC will determine which CO will re-
view the employer’s request for review. 

(d) Review on the record. The CO shall 
review the PWD solely on the basis 
upon which the PWD was made and 
after review may: 

(1) Affirm the PWD issued by the 
NPC; or 

(2) Modify the PWD. 
(e) Request for review by BALCA. Any 

employer desiring review of a CO’s de-
cision on a PWD must make a written 
request for review of the determination 
by BALCA within 30 calendar days of 
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the date of the decision of the CO. The 
CO must receive the written request 
for BALCA review no later than the 
30th day after the date of its final de-
termination including the date of the 
final determination. 

(1) The request for review, state-
ments, briefs, and other submissions of 
the parties and amicus curiae must 
contain only legal arguments and only 
such evidence that was within the 
record upon which the decision on the 
PWD by the NPC was based. 

(2) The request for review must be in 
writing and addressed to the CO who 
made the determination. Upon receipt 
of a request for a review, the CO must 
immediately assemble an indexed ap-
peal file in reverse chronological order, 
with the index on top followed by the 
most recent document. 

(3) The CO must send the Appeal File 
to the Office of Administrative Law 
Judges, Board of Alien Labor Certifi-
cation Appeals, 800 K Street, NW., 
Suite 400–N, Washington, DC 20001–8002. 

(4) The BALCA shall handle appeals 
in accordance with § 655.33. 

EFFECTIVE DATE NOTE: At 77 FR 10152, Feb. 
21, 2012, § 655.11 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.11 Registration of H–2B employers. 
All employers that desire to hire H–2B 

workers must establish their need for serv-
ices or labor is temporary by filing an H–2B 
Registration with the Chicago NPC. 

(a) Registration filing. An employer must 
file an H–2B Registration. The H–2B Registra-
tion must be accompanied by documentation 
evidencing: 

(1) The number of positions that will be 
sought in the first year of registration; 

(2) The time period of need for the workers 
requested; 

(3) That the nature of the employer’s need 
for the services or labor to be performed is 
non-agricultural and temporary, and is justi-
fied as either a one-time occurrence, a sea-
sonal need, a peakload need, or an intermit-
tent need, as defined at 8 CFR 
214.2(h)(6)(ii)(B) and § 655.6 (or in the case of 
job contractors, a seasonal need or one-time 
occurrence); and 

(4) For job contractors, the job contrac-
tor’s own seasonal need or one-time occur-
rence, such as through the provision of pay-
roll records. 

(b) Original signature. The H–2B Registration 
must bear the original signature of the em-
ployer (and that of the employer’s attorney 
or agent if applicable). If and when the H–2B 

Registration is permitted to be filed electroni-
cally, the employer will satisfy this require-
ment by signing the H–2B Registration as di-
rected by the CO. 

(c) Timeliness of registration filing. A com-
pleted request for an H–2B Registration must 
be received by no less than 120 calendar days 
and no more than 150 calendar days before 
the employer’s date of need, except where 
the employer submits the H–2B Registration 
in support of an emergency filing under 
§ 655.17. 

(d) Temporary need. (1) The employer must 
establish that its need for non-agricultural 
services or labor is temporary, regardless of 
whether the underlying job is permanent or 
temporary. 8 CFR 214.2(h)(6)(ii)(A). A job 
contractor must also demonstrate through 
documentation its own seasonal need or one- 
time occurrence. 

(2) The employer’s need will be assessed in 
accordance with the definitions provided by 
the Secretary of DHS and as further defined 
in § 655.6. 

(e) NPC review. The CO will review the H– 
2B Registration and its accompanying docu-
mentation for completeness and make a de-
termination based on the following factors: 

(1) The job classification and duties qualify 
as non-agricultural; 

(2) The employer’s need for the services or 
labor to be performed is temporary in na-
ture, and for job contractors, demonstration 
of the job contractor’s own seasonal need or 
one-time occurrence; 

(3) The number of worker positions and pe-
riod of need are justified; and 

(4) The request represents a bona fide job 
opportunity. 

(f) Mailing and postmark requirements. Any 
notice or request pertaining to an H–2B Reg-
istration sent by the CO to an employer re-
quiring a response will be mailed to the ad-
dress provided on the H–2B Registration using 
methods to assure next day delivery, includ-
ing electronic mail. The employer’s response 
to the notice or request must be mailed 
using methods to assure next day delivery, 
including electronic mail, and be sent by the 
due date specified by the CO or by the next 
business day if the due date falls on a Satur-
day, Sunday or Federal holiday. 

(g) Request for information (RFI). If the CO 
determines the H–2B Registration cannot be 
approved, the CO will issue an RFI. The RFI 
will be issued within 7 business days of the 
CO’s receipt of the H–2B Registration. The 
RFI will: 

(1) State the reason(s) why the H–2B Reg-
istration cannot be approved and what supple-
mental information or documentation is 
needed to correct the deficiencies; 

(2) Specify a date, no later than 7 business 
days from the date the RFI is issued, by 
which the supplemental information or docu-
mentation must be sent by the employer; 

VerDate Mar<15>2010 09:58 May 15, 2012 Jkt 226065 PO 00000 Frm 00501 Fmt 8010 Sfmt 8003 Y:\SGML\226065.XXX 226065em
cd

on
al

d 
on

 D
S

K
7T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



490 

20 CFR Ch. V (4–1–12 Edition) § 655.12 

(3) State that, upon receipt of a response to 
the RFI, the CO will review the H–2B Reg-
istration as well as any supplemental infor-
mation and documentation and issue a No-
tice of Decision on the H–2B Registration. The 
CO may, at his or her discretion, issue one or 
more additional RFIs before issuing a Notice 
of Decision on the H–2B Registration; and 

(4) State that failure to comply with an 
RFI, including not responding in a timely 
manner or not providing all required docu-
mentation within the specified timeframe, 
will result in a denial of the H–2B Registra-
tion. 

(h) Notice of Decision. The CO will notify 
the employer in writing of the final decision 
on the H–2B Registration. 

(1) Approved H–2B Registration. If the H–2B 
Registration is approved, the CO will send a 
Notice of Decision to the employer, and a 
copy to the employer’s attorney or agent, if 
applicable. The Notice of Decision will notify 
the employer that it is eligible to seek H–2B 
workers in the occupational classification 
for the anticipated number of positions and 
period of need stated on the approved H–2B 
Registration. The CO may approve the H–2B 
Registration for a period of up to 3 consecu-
tive years. 

(2) Denied H–2B Registration. If the H–2B 
Registration is denied, the CO will send a No-
tice of Decision to the employer, and a copy 
to the employer’s attorney or agent, if appli-
cable. The Notice of Decision will: 

(i) State the reason(s) why the H–2B Reg-
istration is denied; 

(ii) Offer the employer an opportunity to 
request administrative review under § 655.61 
within 10 business days from the date the No-
tice of Decision is issued and state that if 
the employer does not request administra-
tive review within that period the denial is 
final. 

(i) Retention of documents. All employers 
filing an H–2B Registration are required to re-
tain any documents and records not other-
wise submitted proving compliance with this 
subpart. Such records and documents must 
be retained for a period of 3 years from the 
date of certification of the last Application 
for Temporary Employment Certification sup-
ported by the H–2B Registration, if approved, 
or 3 years from the date the decision is 
issued if the H–2B Registration is denied or 3 
years from the day the Department receives 
written notification from the employer with-
drawing its pending H–2B Registration. 

(j) Transition period. In order to allow 
OFLC to make the necessary changes to its 
program operations to accommodate the new 
registration process, OFLC will announce in 
the FEDERAL REGISTER a separate transition 
period for the registration process, and until 
that time, will continue to adjudicate tem-
porary need during the processing of applica-
tions. 

§ 655.12 Use of registration of H–2B 
employers. 

(a) Upon approval of the H–2B Reg-
istration, the employer is authorized for 
the specified period of up to 3 consecu-
tive years from the date the H–2B Reg-
istration is approved to file an Applica-
tion for Temporary Employment Certifi-
cation, unless: 

(1) The number of workers to be em-
ployed has increased by more than 20 
percent (or 50 percent for employers re-
questing fewer than 10 workers) from 
the initial year; 

(2) The dates of need for the job op-
portunity have changed by more than a 
total of 30 calendar days from the ini-
tial year for the entire period of need; 

(3) The nature of the job classifica-
tion and/or duties has materially 
changed; or 

(4) The temporary nature of the em-
ployer’s need for services or labor to be 
performed has materially changed. 

(b) If any of the changes in para-
graphs (a)(1) through (4) of this section 
apply, the employer must file a new H– 
2B Registration in accordance with 
§ 655.11. 

[77 FR 10153, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10153, Feb. 
21, 2012, § 655.12 was added, effective Apr. 23, 
2012. 

§ 655.13 Review of PWDs. 
(a) Request for review of PWDs. Any 

employer desiring review of a PWD 
must make a written request for such 
review to the NPWC Director within 7 
business days from the date the PWD is 
issued. The request for review must 
clearly identify the PWD for which re-
view is sought; set forth the particular 
grounds for the request; and include 
any materials submitted to the NPWC 
for purposes of securing the PWD. 

(b) NPWC review. Upon the receipt of 
the written request for review, the 
NPWC Director will review the employ-
er’s request and accompanying docu-
mentation, including any supple-
mentary material submitted by the 
employer, and after review shall issue a 
Final Determination letter; that letter 
may: 

(1) Affirm the PWD issued by the 
NPWC; or 

(2) Modify the PWD. 
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(c) Request for review by BALCA. Any 
employer desiring review of the NPWC 
Director’s decision on a PWD must 
make a written request for review of 
the determination by BALCA within 10 
business days from the date the Final 
Determination letter is issued. 

(1) The request for BALCA review 
must be in writing and addressed to the 
NPWC Director who made the final de-
terminations. Upon receipt of a request 
for BALCA review, the NPWC will pre-
pare an appeal file and submit it to 
BALCA. 

(2) The request for review, state-
ments, briefs, and other submissions of 
the parties must contain only legal ar-
guments and may refer to only the evi-
dence that was within the record upon 
which the decision on the PWD was 
based. 

(3) BALCA will handle appeals in ac-
cordance with § 655.61. 

[77 FR 10153, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10153, Feb. 
21, 2012, § 655.13 was added, effective Apr. 23, 
2012. 

§ 655.14 [Reserved] 

APPLICATION FOR TEMPORARY EMPLOY-
MENT CERTIFICATION FILING PROCE-
DURES 

EFFECTIVE DATE NOTE: At 77 FR 10153, Feb. 
21, 2012, an undesignated center heading was 
added before § 655.15, effective Apr. 23, 2012. 

§ 655.15 Required pre-filing recruit-
ment. 

(a) Time of filing of application. An 
employer may not file an Application 
for Temporary Employment Certification 
before all of the pre-filing recruitment 
steps set forth in this section have 
been fully satisfied, except where spe-
cifically exempted from some or all of 
those requirements by these regula-
tions or special procedures. Applica-
tions submitted not meeting this re-
quirement shall not be accepted for 
processing. 

(b) General attestation obligation. An 
employer must attest on the Applica-
tion for Temporary Employment Certifi-
cation to having performed all required 
steps of the recruitment process as 
specified in this section. 

(c) Retention of documentation. The 
employer filing the Application for Tem-
porary Employment Certification must 
maintain documentation of its adver-
tising and recruitment efforts, includ-
ing prevailing wage determinations, as 
required in this subpart and be pre-
pared, upon written request, to submit 
this documentation in response to an 
RFI from the CO prior to the CO ren-
dering a Final Determination or in the 
event of a CO-directed audit examina-
tion. The documentation required in 
this section must be retained by the 
employer for a period of no less than 3 
years from the date of the certifi-
cation. 

(d) Recruitment steps. An employer fil-
ing an application must: 

(1) Obtain a prevailing wage deter-
mination from the NPC in accordance 
with procedures in § 655.10; 

(2) Submit a job order to the SWA 
serving the area of intended employ-
ment; 

(3) Publish two print advertisements 
(one of which must be on a Sunday, ex-
cept as provided in paragraph (f)(4) of 
this section); and 

(4) Where the employer is a party to 
a collective bargaining agreement gov-
erning the job classification that is the 
subject of the H–2B labor certification 
application, the employer must for-
mally contact the local union that is 
party to the collective bargaining 
agreement as a recruitment source for 
able, willing, qualified, and available 
U.S. workers. 

(e) Job order. (1) The employer must 
place an active job order with the SWA 
serving the area of intended employ-
ment no more than 120 calendar days 
before the employer’s date of need for 
H–2B workers, identifying it as a job 
order to be placed in connection with a 
future application for H–2B workers. 
Unless otherwise directed by the CO, 
the SWA must keep the job order open 
for a period of not less than 10 calendar 
days. Documentation of this step shall 
be satisfied by maintaining a copy of 
the SWA job order downloaded from 
the SWA Internet job listing site, a 
copy of the job order provided by the 
SWA, or other proof of publication 
from the SWA containing the text of 
the job order and the start and end 
dates of posting. If the job opportunity 
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contains multiple work locations with-
in the same area of intended employ-
ment and the area of intended employ-
ment is found in more than one State, 
the employer shall place a job order 
with the SWA having jurisdiction over 
the place where the work has been 
identified to begin. Upon placing a job 
order, the SWA receiving the job order 
under this paragraph shall promptly 
transmit, on behalf of the employer, a 
copy of the active job order to all 
States listed in the application as an-
ticipated worksites. 

(2) The job order submitted by the 
employer to the SWA must satisfy all 
the requirements for newspaper adver-
tisements contained in § 655.17. 

(f) Newspaper advertisements. (1) Dur-
ing the period of time that the job 
order is being circulated for intrastate 
clearance by the SWA under paragraph 
(e) of this section, the employer must 
publish an advertisement on 2 separate 
days, which may be consecutive, one of 
which must be a Sunday advertisement 
(except as provided in paragraph (f)(2) 
of this section), in a newspaper of gen-
eral circulation serving the area of in-
tended employment that has a reason-
able distribution and is appropriate to 
the occupation and the workers likely 
to apply for the job opportunity. Both 
newspaper advertisements must be 
published only after the job order is 
placed for active recruitment by the 
SWA. 

(2) If the job opportunity is located in 
a rural area that does not have a news-
paper with a Sunday edition, the em-
ployer must, in place of a Sunday edi-
tion advertisement, advertise in the 
regularly published daily edition with 
the widest circulation in the area of in-
tended employment. 

(3) The newspaper advertisements 
must satisfy the requirements con-
tained in § 655.17. The employer must 
maintain copies of newspaper pages 
(with date of publication and full copy 
of advertisement), or tear sheets of the 
pages of the publication in which the 
advertisements appeared, or other 
proof of publication containing the 
text of the printed advertisements and 
the dates of publication furnished by 
the newspaper. 

(4) If a professional, trade or ethnic 
publication is more appropriate for the 

occupation and the workers likely to 
apply for the job opportunity than a 
general circulation newspaper, and is 
the most likely source to bring re-
sponses from able, willing, qualified, 
and available U.S. workers, then the 
employer may use a professional, trade 
or ethnic publication in place of one of 
the newspaper advertisements, but 
may not replace the Sunday advertise-
ment (or the substitute permitted by 
paragraph (f)(2) of this section). 

(g) Labor organizations. During the pe-
riod of time that the job order is being 
circulated for intrastate clearance by 
the SWA under paragraph (e) of this 
section, an employer that is already a 
party to a collective bargaining agree-
ment governing the job classification 
that is the subject of the H–2B labor 
certification application must formally 
contact by U.S. Mail or other effective 
means the local union that is party to 
the collective bargaining agreement. 
An employer governed by this para-
graph must maintain dated logs dem-
onstrating that such organizations 
were contacted and notified of the posi-
tion openings and whether they re-
ferred qualified U.S. worker(s), includ-
ing number of referrals, or were non-re-
sponsive to the employer’s request. 

(h) Layoff. If there has been a layoff 
of U.S. workers by the applicant em-
ployer in the occupation in the area of 
intended employment within 120 days 
of the first date on which an H–2B 
worker is needed as indicated on the 
submitted Application for Temporary 
Employment Certification, the employer 
must document it has notified or will 
notify each laid-off worker of the job 
opportunity involved in the application 
and has considered or will consider 
each laid-off worker who expresses in-
terest in the opportunity, and the re-
sult of the notification and consider-
ation. 

(i) Referral of U.S. workers. SWAs may 
only refer for employment individuals 
for whom they have verified identity 
and employment authorization through 
the process for employment 
verification of all workers that is es-
tablished by INA sec. 274A(b). SWAs 
must provide documentation certifying 
the employment verification that sat-
isfies the standards of INA sec. 
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274A(a)(5) and its implementing regula-
tions at 8 CFR 274a.6. 

(j) Recruitment report. (1) No fewer 
than 2 calendar days after the last date 
on which the job order was posted and 
no fewer than 5 calendar days after the 
date on which the last newspaper or 
journal advertisement appeared, the 
employer must prepare, sign, and date 
a written recruitment report. The em-
ployer may not submit the H–2B appli-
cation until the recruitment report is 
completed. The recruitment report 
must be submitted to the NPC with the 
application. The employer must retain 
a copy of the recruitment report for a 
period of 3 years. 

(2) The recruitment report must: 
(i) Identify each recruitment source 

by name; 
(ii) State the name and contact infor-

mation of each U.S. worker who ap-
plied or was referred to the job oppor-
tunity up to the date of the prepara-
tion of the recruitment report, and the 
disposition of each worker, including 
any applicable laid-off workers; 

(iii) If applicable, explain the lawful 
job-related reason(s) for not hiring any 
U.S. workers who applied or were re-
ferred to the position. 

(3) The employer must retain 
résumés (if available) of, and evidence 
of contact with (which may be in the 
form of an attestation), each U.S. 
worker who applied or was referred to 
the job opportunity. Such résumés and 
evidence of contact must be retained 
along with the recruitment report for a 
period of no less than 3 years, and must 
be provided in response to an RFI or in 
the event of an audit or an investiga-
tion. 

EFFECTIVE DATE NOTE: At 77 FR 10153, Feb. 
21, 2012, § 655.15 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.15 Application filing requirements. 
All registered employers that desire to hire 

H–2B workers must file an Application for 
Temporary Employment Certification with the 
NPC designated by the Administrator, 
OFLC. Except for employers that qualify for 
emergency procedures at § 655.17, employers 
that fail to register under the procedures in 
§ 655.11 and/or that fail to submit a PWD ob-
tained under § 655.10 will not be eligible to 
file an Application for Temporary Employment 
Certification and their applications will be re-
turned without review. 

(a) What to file. A registered employer 
seeking H–2B workers must file a completed 
Application for Temporary Employment Certifi-
cation (ETA Form 9142 and the appropriate 
appendices and valid PWD), a copy of the job 
order being submitted concurrently to the 
SWA serving the area of intended employ-
ment, as set forth in § 655.16, and copies of all 
contracts and agreements with any agent 
and/or recruiter, executed in connection with 
the job opportunities and all information re-
quired, as specified in §§ 655.8 and 655.9. 

(b) Timeliness. A completed Application for 
Temporary Employment Certification must be 
filed no more than 90 calendar days and no 
less than 75 calendar days before the employ-
er’s date of need. 

(c) Location and method of filing. The em-
ployer must submit the Application for Tem-
porary Employment Certification and all re-
quired supporting documentation to the 
NPC. At a future date the Department may 
also permit an Application for Temporary Em-
ployment Certification to be filed electroni-
cally in addition to or instead of by mail. 
Notice of such procedure will be published in 
the FEDERAL REGISTER. 

(d) Original signature. The Application for 
Temporary Employment Certification must bear 
the original signature of the employer (and 
that of the employer’s authorized attorney 
or agent if the employer is so represented). If 
and when an Application for Temporary Em-
ployment Certification is permitted to be filed 
electronically, the employer will satisfy this 
requirement by signing the Application for 
Temporary Employment Certification as di-
rected by the CO. 

(e) Requests for multiple positions. Certifi-
cation of more than one position may be re-
quested on the Application for Temporary Em-
ployment Certification as long as all H–2B 
workers will perform the same services or 
labor under the same terms and conditions, 
in the same occupation, in the same area of 
intended employment, and during the same 
period of employment. 

(f) Separate applications. Only one Applica-
tion for Temporary Employment Certification 
may be filed for worksite(s) within one area 
of intended employment for each job oppor-
tunity with an employer for each period of 
employment. Except where otherwise per-
mitted under § 655.4, an association or other 
organization of employers is not permitted 
to file master applications on behalf of its 
employer-members under the H–2B program. 

(g) One-time occurrence. Where a one-time 
occurrence lasts longer than 1 year, the CO 
will instruct the employer on any additional 
recruitment requirements with respect to 
the continuing validity of the labor market 
test or offered wage obligation. 

(h) Information dissemination. Information 
received in the course of processing a request 
for an H–2B Registration, an Application for 
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Temporary Employment Certification or pro-
gram integrity measures such as audits may 
be forwarded from OFLC to WHD, or any 
other Federal agency as appropriate, for in-
vestigative and/or enforcement purposes. 

§ 655.16 Filing of the job order at the 
SWA. 

(a) Submission of the job order. (1) The 
employer must submit the job order to 
the SWA serving the area of intended 
employment at the same time it sub-
mits the Application for Temporary Em-
ployment Certification and a copy of the 
job order to the NPC in accordance 
with § 655.15. If the job opportunity is 
located in more than one State within 
the same area of intended employment, 
the employer may submit the job order 
to any one of the SWAs having juris-
diction over the anticipated worksites, 
but must identify the receiving SWA 
on the copy of the job order submitted 
to the NPC with its Application for Tem-
porary Employment Certification. The 
employer must inform the SWA that 
the job order is being placed in connec-
tion with a concurrently submitted Ap-
plication for Temporary Employment Cer-
tification for H–2B workers. 

(2) In addition to complying with 
State-specific requirements governing 
job orders, the job order submitted to 
the SWA must satisfy the requirements 
set forth in § 655.18. 

(b) SWA review of the job order. The 
SWA must review the job order and en-
sure that it complies with criteria set 
forth in § 655.18. If the SWA determines 
that the job order does not comply 
with the applicable criteria, the SWA 
must inform the CO at the NPC of the 
noted deficiencies within 6 business 
days of receipt of the job order. 

(c) Intrastate and interstate clearance. 
Upon receipt of the Notice of Accept-
ance, as described in § 655.33, the SWA 
must promptly place the job order in 
intrastate clearance and provide to 
other states as directed by the CO. 

(d) Duration of job order posting and 
SWA referral of U.S. workers. Upon re-
ceipt of the Notice of Acceptance, any 
SWA in receipt of the employer’s job 
order must keep the job order on its ac-
tive file until the end of the recruit-
ment period, as set forth in § 655.40(c), 
and must refer to the employer in a 
manner consistent with § 655.47 all 
qualified U.S. workers who apply for 

the job opportunity or on whose behalf 
a job application is made. 

(e) Amendments to a job order. The em-
ployer may amend the job order at any 
time before the CO makes a final deter-
mination, in accordance with proce-
dures set forth in § 655.35. 

[77 FR 10154, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10154, Feb. 
21, 2012, § 655.16 was added, effective Apr. 23, 
2012. 

§ 655.17 Advertising requirements. 
All advertising conducted to satisfy 

the required recruitment steps under 
§ 655.15 before filing the Application for 
Temporary Employment Certification 
must meet the requirements set forth 
in this section and must contain terms 
and conditions of employment which 
are not less favorable than those to be 
offered to the H–2B workers. All adver-
tising must contain the following in-
formation: 

(a) The employer’s name and appro-
priate contact information for appli-
cants to send résumés directly to the 
employer; 

(b) The geographic area of employ-
ment with enough specificity to ap-
prise applicants of any travel require-
ments and where applicants will likely 
have to reside to perform the services 
or labor; 

(c) If transportation to the work-
site(s) will be provided by the em-
ployer, the advertising must say so; 

(d) A description of the job oppor-
tunity (including the job duties) for 
which labor certification is sought 
with sufficient detail to apprise appli-
cants of services or labor to be per-
formed and the duration of the job op-
portunity; 

(e) The job opportunity’s minimum 
education and experience requirements 
and whether or not on-the-job training 
will be available; 

(f) The work hours and days, ex-
pected start and end dates of employ-
ment, and whether or not overtime will 
be available; 

(g) The wage offer, or in the event 
that there are multiple wage offers, the 
range of applicable wage offers, each of 
which must not be less than the high-
est of the prevailing wage, the Federal 
minimum wage, State minimum wage, 
or local minimum wage applicable 
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throughout the duration of the cer-
tified H–2B employment; and 

(h) That the position is temporary 
and the total number of job openings 
the employer intends to fill. 

EFFECTIVE DATE NOTE: At 77 FR 10153, Feb. 
21, 2012, § 655.17 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.17 Emergency situations. 
(a) Waiver of time period. The CO may waive 

the time period(s) for filing an H–2B Registra-
tion and/or an Application for Temporary Em-
ployment Certification for employers that 
have good and substantial cause, provided 
that the CO has sufficient time to thor-
oughly test the domestic labor market on an 
expedited basis and to make a final deter-
mination as required by § 655.50. 

(b) Employer requirements. The employer re-
questing a waiver of the required time pe-
riod(s) must submit to the NPC a request for 
a waiver of the time period requirement, a 
completed Application for Temporary Employ-
ment Certification and the proposed job order 
identifying the SWA serving the area of in-
tended employment, and must otherwise 
meet the requirements of § 655.15. If the em-
ployer did not previously apply for an H–2B 
Registration, the employer must also submit 
a completed H–2B Registration with all sup-
porting documentation, as required by 
§ 655.11. If the employer did not previously 
apply for a PWD, the employer must also 
submit a completed PWD request. The em-
ployer’s waiver request must include de-
tailed information describing the good and 
substantial cause that has necessitated the 
waiver request. Good and substantial cause 
may include, but is not limited to, the sub-
stantial loss of U.S. workers due to Acts of 
God, or a similar unforeseeable man-made 
catastrophic event (such as an oil spill or 
controlled flooding) that is wholly outside of 
the employer’s control, unforeseeable 
changes in market conditions, or pandemic 
health issues. A denial of a previously sub-
mitted H–2B Registration in accordance with 
the procedures set forth in § 655.11 does not 
constitute good and substantial cause neces-
sitating a waiver under this section. 

(c) Processing of emergency applications. The 
CO will process the emergency H–2B Registra-
tion and/or Application for Temporary Employ-
ment Certification and job order in a manner 
consistent with the provisions of this sub-
part and make a determination on the Appli-
cation for Temporary Employment Certification 
in accordance with § 655.50. If the CO grants 
the waiver request, the CO will forward a No-
tice of Acceptance and the approved job 
order to the SWA serving the area of in-
tended employment identified by the em-
ployer in the job order. If the CO determines 
that the certification cannot be granted be-

cause, under paragraph (a) of this section, 
the request for emergency filing is not justi-
fied and/or there is not sufficient time to 
make a determination of temporary need or 
ensure compliance with the criteria for cer-
tification contained in § 655.51, the CO will 
send a Final Determination letter to the em-
ployer in accordance with § 655.53. 

§ 655.18 Job order assurances and con-
tents. 

(a) General. Each job order placed in 
connection with an Application for Tem-
porary Employment Certification must at 
a minimum include the information 
contained in paragraph (b) of this sec-
tion. In addition, by submitting the 
Application for Temporary Employment 
Certification, an employer agrees to 
comply with the following assurances 
with respect to each job order: 

(1) Prohibition against preferential 
treatment. The employer’s job order 
must offer to U.S. workers no less than 
the same benefits, wages, and working 
conditions that the employer is offer-
ing, intends to offer, or will provide to 
H–2B workers. Job offers may not im-
pose on U.S. workers any restrictions 
or obligations that will not be imposed 
on the employer’s H–2B workers. This 
does not relieve the employer from pro-
viding to H–2B workers at least the 
minimum benefits, wages, and working 
conditions which must be offered to 
U.S. workers consistent with this sec-
tion. 

(2) Bona fide job requirements. Each 
job qualification and requirement must 
be listed in the job order and must be 
bona fide and consistent with the nor-
mal and accepted qualifications and re-
quirements imposed by non-H–2B em-
ployers in the same occupation and 
area of intended employment. 

(b) Contents. In addition to complying 
with the assurances in paragraph (a) of 
this section, the employer’s job order 
must meet the following requirements: 

(1) State the employer’s name and 
contact information; 

(2) Indicate that the job opportunity 
is a temporary, full-time position, in-
cluding the total number of job open-
ings the employer intends to fill; 

(3) Describe the job opportunity for 
which certification is sought with suf-
ficient information to apprise U.S. 
workers of the services or labor to be 
performed, including the duties, the 
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minimum education and experience re-
quirements, the work hours and days, 
and the anticipated start and end dates 
of the job opportunity; 

(4) Indicate the geographic area of in-
tended employment with enough speci-
ficity to apprise applicants of any trav-
el requirements and where applicants 
will likely have to reside to perform 
the services or labor; 

(5) Specify the wage that the em-
ployer is offering, intends to offer, or 
will provide to H–2B workers, or, in the 
event that there are multiple wage of-
fers (such as where an itinerary is au-
thorized through special procedures for 
an employer), the range of wage offers, 
and ensure that the wage offer equals 
or exceeds the highest of the prevailing 
wage or the Federal, State, or local 
minimum wage; 

(6) If applicable, specify that over-
time will be available to the worker 
and the wage offer(s) for working any 
overtime hours; 

(7) If applicable, state that on-the-job 
training will be provided to the worker; 

(8) State that the employer will use a 
single workweek as its standard for 
computing wages due; 

(9) Specify the frequency with which 
the worker will be paid, which must be 
at least every 2 weeks or according to 
the prevailing practice in the area of 
intended employment, whichever is 
more frequent; 

(10) If the employer provides the 
worker with the option of board, lodg-
ing, or other facilities, including fringe 
benefits, or intends to assist workers 
to secure such lodging, disclose the 
provision and cost of the board, lodg-
ing, or other facilities, including fringe 
benefits or assistance to be provided; 

(11) State that the employer will 
make all deductions from the worker’s 
paycheck required by law. Specify any 
deductions the employer intends to 
make from the worker’s paycheck 
which are not required by law, includ-
ing, if applicable, any deductions for 
the reasonable cost of board, lodging, 
or other facilities; 

(12) Detail how the worker will be 
provided with or reimbursed for trans-
portation and subsistence from the 
place from which the worker has come 
to work for the employer, whether in 
the U.S. or abroad, to the place of em-

ployment, if the worker completes 50 
percent of the period of employment 
covered by the job order, consistent 
with § 655.20(j)(1)(i); 

(13) State that the employer will pro-
vide or pay for the worker’s cost of re-
turn transportation and daily subsist-
ence from the place of employment to 
the place from which the worker, dis-
regarding intervening employment, de-
parted to work for the employer, if the 
worker completes the certified period 
of employment or is dismissed from 
employment for any reason by the em-
ployer before the end of the period, 
consistent with § 655.20(j)(1)(ii); 

(14) If applicable, state that the em-
ployer will provide daily transpor-
tation to and from the worksite; 

(15) State that the employer will re-
imburse the H–2B worker in the first 
workweek for all visa, visa processing, 
border crossing, and other related fees, 
including those mandated by the gov-
ernment, incurred by the H–2B worker 
(but need not include passport expenses 
or other charges primarily for the ben-
efit of the worker); 

(16) State that the employer will pro-
vide to the worker, without charge or 
deposit charge, all tools, supplies, and 
equipment required to perform the du-
ties assigned, in accordance with 
§ 655.20(k); 

(17) State the applicability of the 
three-fourths guarantee, offering the 
worker employment for a total number 
of work hours equal to at least three- 
fourths of the workdays of each 12- 
week period, if the period of employ-
ment covered by the job order is 120 or 
more days, or each 6-week period, if the 
period of employment covered by the 
job order is less than 120 days, in ac-
cordance with § 655.20(f); and 

(18) Instruct applicants to inquire 
about the job opportunity or send ap-
plications, indications of availability, 
and/or resumes directly to the nearest 
office of the SWA in the State in which 
the advertisement appeared and in-
clude the SWA contact information. 

[77 FR 10154, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10154, Feb. 
21, 2012, § 655.18 was added, effective Apr. 23, 
2012. 
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§ 655.19 Job contractor filing require-
ments. 

(a) Provided that a job contractor 
and any employer-client are joint em-
ployers, a job contractor may submit 
an Application for Temporary Employ-
ment Certification on behalf of itself and 
that employer-client. 

(b) A job contractor must have sepa-
rate contracts with each different em-
ployer-client. Each contract or agree-
ment may support only one Application 
for Temporary Employment Certification 
for each employer-client job oppor-
tunity within a single area of intended 
employment. 

(c) Either the job contractor or its 
employer-client may submit an ETA 
Form 9141, Application for Prevailing 
Wage Determination, describing the 
job opportunity to the NPWC. How-
ever, each of the joint employers is sep-
arately responsible for ensuring that 
the wage offer listed on the Application 
for Temporary Employment Certification, 
ETA Form 9142, and related recruit-
ment at least equals the prevailing 
wage rate determined by the NPWC 
and that all other wage obligations are 
met. 

(d)(1) A job contractor that is filing 
as a joint employer with its employer- 
client must submit to the NPC a com-
pleted Application for Temporary Em-
ployment Certification, ETA Form 9142, 
that clearly identifies the joint em-
ployers (the job contractor and its em-
ployer-client) and the employment re-
lationship (including the actual work-
site), in accordance with the instruc-
tions provided by the Department. The 
Application for Temporary Employment 
Certification must bear the original sig-
nature of the job contractor and the 
employer-client and be accompanied by 
a recruitment report bearing both joint 
employers’ signatures and the contract 
or agreement establishing the employ-
ers’ relationship related to the workers 
sought. 

(2) By signing the Application for Tem-
porary Employment Certification, each 
employer independently attests to the 
conditions of employment required of 
an employer participating in the H–2B 
program and assumes full responsi-
bility for the accuracy of the represen-
tations made in the application and for 

all of the responsibilities of an em-
ployer in the H–2B program. 

(e)(1) Either the job contractor or its 
employer-client may place the required 
job order and conduct recruitment as 
described in § 655.16 and §§ 655.42–46. 
Also, either one of the joint employers 
may assume responsibility for inter-
viewing applicants. However, both of 
the joint employers must sign the re-
cruitment report that is submitted to 
the NPC with the Application for Tem-
porary Employment Certification, ETA 
Form 9142. 

(2) The job order and all recruitment 
conducted by joint employers must sat-
isfy the content requirements identi-
fied in § 655.18 and § 655.41. Additionally, 
in order to fully apprise applicants of 
the job opportunity and avoid potential 
confusion inherent in a job opportunity 
involving two employers, joint em-
ployer recruitment must clearly iden-
tify both employers (the job contractor 
and its employer-client) by name and 
must clearly identify the worksite lo-
cation(s) where workers will perform 
labor or services. 

(3)(i) Provided that all of the em-
ployer-clients’ job opportunities are in 
the same occupation and area of in-
tended employment and have the same 
requirements and terms and conditions 
of employment, including dates of em-
ployment, a job contractor may com-
bine more than one of its joint em-
ployer employer-clients’ job opportuni-
ties in a single advertisement. Each ad-
vertisement must fully apprise poten-
tial workers of the job opportunity 
available with each employer-client 
and otherwise satisfy the advertising 
content requirements required for all 
H–2B-related advertisements, as identi-
fied in § 655.41. Such a shared advertise-
ment must clearly identify the job con-
tractor by name, the joint employment 
relationship, and the number of work-
ers sought for each job opportunity, 
identified by employer-client name and 
location (e.g. 5 openings with Em-
ployer-Client 1 (worksite location), 3 
openings with Employer-Client 2 
(worksite location)). 

(ii) In addition, the advertisement 
must contain the following statement: 
‘‘Applicants may apply for any or all of 
the jobs listed. When applying, please 
identify the job(s) (by company and 
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work location) you are applying to for 
the entire period of employment speci-
fied.’’ If an applicant fails to identify 
one or more specific work location(s), 
that applicant is presumed to have ap-
plied to all work locations listed in the 
advertisement. 

(f) If an application for joint employ-
ers is approved, the NPC will issue one 
certification and send it to the job con-
tractor. In order to ensure notice to 
both employers, a courtesy copy of the 
certification cover letter will be sent 
to the employer-client. 

(g) When submitting a certified Ap-
plication for Temporary Employment Cer-
tification to USCIS, the job contractor 
should submit the complete ETA Form 
9142 containing the original signatures 
of both the job contractor and em-
ployer-client. 

[77 FR 10151, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10154, Feb. 
21, 2012, § 655.19 was added, effective Apr. 23, 
2012. 

ASSURANCES AND OBLIGATIONS 

EFFECTIVE DATE NOTE: At 77 FR 10156, Feb. 
21, 2012, an undesignated center heading was 
added before § 655.20, effective Apr. 23, 2012. 

§ 655.20 Applications for temporary 
employment certification. 

(a) Application filing requirements. An 
employer who desires to apply for labor 
certification of temporary employment 
for one or more nonimmigrant foreign 
positions must file a completed Appli-
cation for Temporary Employment Certifi-
cation form, and a copy of the recruit-
ment report completed in accordance 
with § 655.15(j). 

(b) Filing. An employer must com-
plete the Application for Temporary Em-
ployment Certification and send it by 
U.S. Mail or private mail courier to the 
NPC. Employers are strongly encour-
aged to keep receipts of any mailings. 
The Department will publish a Notice 
in the FEDERAL REGISTER identifying 
the address or addresses to which appli-
cations must be mailed, and will also 
post these addresses on the Depart-
ment’s Internet Web site at http:// 
www.foreignlaborcert.doleta.gov/. The 
form must bear the original signature 
of the employer (and that of the em-
ployer’s authorized attorney or agent if 

the employer is represented by an at-
torney or agent). The Department may, 
at a future date, require applications 
to be filed electronically in addition to 
or instead of by U.S. Mail or private 
mail courier. 

(c) Except where otherwise permitted 
under § 655.3, an association or other or-
ganization of employers is not per-
mitted to file master applications on 
behalf of its employer-members under 
the H–2B program. 

(d) Certification of more than one po-
sition may be requested on the applica-
tion as long as all H–2B workers will 
perform the same services or labor on 
the same terms and conditions, in the 
same occupation, in the same area of 
intended employment, and during the 
same period of employment. 

(e) Except where otherwise permitted 
under § 655.3, only one Application for 
Temporary Employment Certification may 
be filed for worksite(s) within one area 
of intended employment for each job 
opportunity with an employer. 

(f) Where a one-time occurrence lasts 
longer than one year, but less than 18 
months, the employer will be issued a 
labor certification for the entire period 
of need. Where a one-time occurrence 
lasts 18 months or longer, the employer 
will be required to conduct another 
labor market for the portion of time 
beyond 12 months. 

EFFECTIVE DATE NOTE: At 77 FR 10156, Feb. 
21, 2012, § 655.20 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.20 Assurances and obligations of H–2B 
employers. 

An employer employing H–2B workers and/ 
or workers in corresponding employment 
under an Application for Temporary Employ-
ment Certification has agreed as part of the 
Application for Temporary Employment Certifi-
cation that it will abide by the following con-
ditions with respect to its H–2B workers and 
any workers in corresponding employment: 

(a) Rate of pay. (1) The offered wage in the 
job order equals or exceeds the highest of the 
prevailing wage or Federal minimum wage, 
State minimum wage, or local minimum 
wage. The employer must pay at least the of-
fered wage, free and clear, during the entire 
period of the Application for Temporary Em-
ployment Certification granted by OFLC. 

(2) The offered wage is not based on com-
missions, bonuses, or other incentives, in-
cluding paying on a piece-rate basis, unless 
the employer guarantees a wage earned 
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every workweek that equals or exceeds the 
offered wage. 

(3) If the employer requires one or more 
minimum productivity standards of workers 
as a condition of job retention, the standards 
must be specified in the job order and the 
employer must demonstrate that they are 
normal and usual for non-H–2B employers for 
the same occupation in the area of intended 
employment. 

(4) An employer that pays on a piece-rate 
basis must demonstrate that the piece rate 
is no less than the normal rate paid by non- 
H–2B employers to workers performing the 
same activity in the area of intended em-
ployment. The average hourly piece rate 
earnings must result in an amount at least 
equal to the offered wage. If the worker is 
paid on a piece rate basis and at the end of 
the workweek the piece rate does not result 
in average hourly piece rate earnings during 
the workweek at least equal to the amount 
the worker would have earned had the work-
er been paid at the offered hourly wage, then 
the employer must supplement the worker’s 
pay at that time so that the worker’s earn-
ings are at least as much as the worker 
would have earned during the workweek if 
the worker had instead been paid at the of-
fered hourly wage for each hour worked. 

(b) Wages free and clear. The payment re-
quirements for wages in this section will be 
satisfied by the timely payment of such 
wages to the worker either in cash or nego-
tiable instrument payable at par. The pay-
ment must be made finally and uncondition-
ally and ‘‘free and clear.’’ The principles ap-
plied in determining whether deductions are 
reasonable and payments are received free 
and clear and the permissibility of deduc-
tions for payments to third persons are ex-
plained in more detail in 29 CFR part 531. 

(c) Deductions. The employer must make 
all deductions from the worker’s paycheck 
required by law. The job order must specify 
all deductions not required by law which the 
employer will make from the worker’s pay; 
any such deductions not disclosed in the job 
order are prohibited. The wage payment re-
quirements of paragraph (b) of this section 
are not met where unauthorized deductions, 
rebates, or refunds reduce the wage payment 
made to the worker below the minimum 
amounts required by the offered wage or 
where the worker fails to receive such 
amounts free and clear because the worker 
‘‘kicks back’’ directly or indirectly to the 
employer or to another person for the em-
ployer’s benefit the whole or part of the 
wages delivered to the worker. Authorized 
deductions are limited to: Those required by 
law, such as taxes payable by workers that 
are required to be withheld by the employer 
and amounts due workers which the em-
ployer is required by court order to pay to 
another; deductions for the reasonable cost 
or fair value of board, lodging, and facilities 

furnished; and deductions of amounts which 
are authorized to be paid to third persons for 
the worker’s account and benefit through his 
or her voluntary assignment or order or 
which are authorized by a collective bar-
gaining agreement with bona fide represent-
atives of workers which covers the employer. 
Deductions for amounts paid to third persons 
for the worker’s account and benefit which 
are not so authorized or are contrary to law 
or from which the employer, agent or re-
cruiter including any agents or employees of 
these entities, or any affiliated person de-
rives any payment, rebate, commission, prof-
it, or benefit directly or indirectly, may not 
be made if they reduce the actual wage paid 
to the worker below the offered wage indi-
cated on the Application for Temporary Em-
ployment Certification. 

(d) Job opportunity is full-time. The job op-
portunity is a full-time temporary position, 
consistent with § 655.5, and the employer 
must use a single workweek as its standard 
for computing wages due. An employee’s 
workweek must be a fixed and regularly re-
curring period of 168 hours—seven consecu-
tive 24-hour periods. It need not coincide 
with the calendar week but may begin on 
any day and at any hour of the day. 

(e) Job qualifications and requirements. Each 
job qualification and requirement must be 
listed in the job order and must be bona fide 
and consistent with the normal and accepted 
qualifications and requirements imposed by 
non-H–2B employers in the same occupation 
and area of intended employment. The em-
ployer’s job qualifications and requirements 
imposed on U.S. workers must be no less fa-
vorable than the qualifications and require-
ments that the employer is imposing or will 
impose on H–2B workers. A qualification 
means a characteristic that is necessary to 
the individual’s ability to perform the job in 
question. A requirement means a term or 
condition of employment which a worker is 
required to accept in order to obtain the job 
opportunity. The CO may require the em-
ployer to submit documentation to substan-
tiate the appropriateness of any job quali-
fication and/or requirement specified in the 
job order. 

(f) Three-fourths guarantee. (1) The em-
ployer must guarantee to offer the worker 
employment for a total number of work 
hours equal to at least three-fourths of the 
workdays in each 12-week period (each 6- 
week period if the period of employment cov-
ered by the job order is less than 120 days) 
beginning with the first workday after the 
arrival of the worker at the place of employ-
ment or the advertised first date of need, 
whichever is later, and ending on the expira-
tion date specified in the job order or in its 
extensions, if any. See the exception in para-
graph (y) of this section. 

(2) For purposes of this paragraph a work-
day means the number of hours in a workday 
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as stated in the job order. The employer 
must offer a total number of hours of work 
to ensure the provision of sufficient work to 
reach the three-fourths guarantee in each 12- 
week period (each 6-week period if the period 
of employment covered by the job order is 
less than 120 days) during the work period 
specified in the job order, or during any 
modified job order period to which the work-
er and employer have mutually agreed and 
that has been approved by the CO. 

(3) In the event the worker begins working 
later than the specified beginning date the 
guarantee period begins with the first work-
day after the arrival of the worker at the 
place of employment, and continues until 
the last day during which the job order and 
all extensions thereof are in effect. 

(4) The 12-week periods (6-week periods if 
the period of employment covered by the job 
order is less than 120 days) to which the 
guarantee applies are based upon the work-
week used by the employer for pay purposes. 
The first 12-week period (or 6-week period, as 
appropriate) also includes any partial work-
week, if the first workday after the worker’s 
arrival at the place of employment is not the 
beginning of the employer’s workweek, with 
the guaranteed number of hours increased on 
a pro rata basis (thus, the first period may 
include up to 12 weeks and 6 days (or 6 weeks 
and 6 days, as appropriate)). The final 12- 
week period (or 6-week period, as appro-
priate) includes any time remaining after 
the last full 12-week period (or 6-week pe-
riod) ends, and thus may be as short as 1 day, 
with the guaranteed number of hours de-
creased on a pro rata basis. 

(5) Therefore, if, for example, a job order is 
for a 32-week period (a period greater than 
120 days), during which the normal workdays 
and work hours for the workweek are speci-
fied as 5 days a week, 7 hours per day, the 
worker would have to be guaranteed employ-
ment for at least 315 hours (12 weeks × 35 
hours/week = 420 hours × 75 percent = 315) in 
the first 12-week period, at least 315 hours in 
the second 12-week period, and at least 210 
hours (8 weeks × 35 hours/week = 280 hours × 
75 percent = 210) in the final partial period. 
If the job order is for a 16-week period (less 
than 120 days), during which the normal 
workdays and work hours for the workweek 
are specified as 5 days a week, 7 hours per 
day, the worker would have to be guaranteed 
employment for at least 157.5 hours (6 weeks 
× 35 hours/week = 210 hours × 75 percent = 
157.5) in the first 6-week period, at least 157.5 
hours in the second 6-week period, and at 
least 105 hours (4 weeks × 35 hours/week = 140 
hours × 75 percent = 105) in the final partial 
period. 

(6) If the worker is paid on a piece rate 
basis, the employer must use the worker’s 
average hourly piece rate earnings or the of-
fered wage, whichever is higher, to calculate 
the amount due under the guarantee. 

(7) A worker may be offered more than the 
specified hours of work on a single workday. 
For purposes of meeting the guarantee, how-
ever, the worker will not be required to work 
for more than the number of hours specified 
in the job order for a workday. The em-
ployer, however, may count all hours actu-
ally worked in calculating whether the guar-
antee has been met. If during any 12-week 
period (6-week period if the period of employ-
ment covered by the job order is less than 120 
days) during the period of the job order the 
employer affords the U.S. or H–2B worker 
less employment than that required under 
paragraph (f)(1) of this section, the employer 
must pay such worker the amount the work-
er would have earned had the worker, in fact, 
worked for the guaranteed number of days. 
An employer has not met the work guar-
antee if the employer has merely offered 
work on three-fourths of the workdays in an 
12-week period (or 6-week period, as appro-
priate) if each workday did not consist of a 
full number of hours of work time as speci-
fied in the job order. 

(8) Any hours the worker fails to work, up 
to a maximum of the number of hours speci-
fied in the job order for a workday, when the 
worker has been offered an opportunity to 
work in accordance with paragraph (f)(1) of 
this section, and all hours of work actually 
performed (including voluntary work over 8 
hours in a workday), may be counted by the 
employer in calculating whether each 12- 
week period (or 6-week period, as appro-
priate) of guaranteed employment has been 
met. An employer seeking to calculate 
whether the guaranteed number of hours has 
been met must maintain the payroll records 
in accordance with this part. 

(g) Impossibility of fulfillment. If, before the 
expiration date specified in the job order, the 
services of the worker are no longer required 
for reasons beyond the control of the em-
ployer due to fire, weather, or other Act of 
God, or similar unforeseeable man-made cat-
astrophic event (such as an oil spill or con-
trolled flooding) that is wholly outside the 
employer’s control that makes the fulfill-
ment of the job order impossible, the em-
ployer may terminate the job order with the 
approval of the CO. In the event of such ter-
mination of a job order, the employer must 
fulfill a three-fourths guarantee, as de-
scribed in paragraph (f) of this section, for 
the time that has elapsed from the start date 
listed in the job order or the first workday 
after the arrival of the worker at the place of 
employment, whichever is later, to the time 
of its termination. The employer must make 
efforts to transfer the H–2B worker or work-
er in corresponding employment to other 
comparable employment acceptable to the 
worker and consistent with the INA, as ap-
plicable. If a transfer is not effected, the em-
ployer must return the worker, at the em-
ployer’s expense, to the place from which the 
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worker (disregarding intervening employ-
ment) came to work for the employer, or 
transport the worker to the worker’s next 
certified H–2B employer, whichever the 
worker prefers. 

(h) Frequency of pay. The employer must 
state in the job order the frequency with 
which the worker will be paid, which must be 
at least every 2 weeks or according to the 
prevailing practice in the area of intended 
employment, whichever is more frequent. 
Employers must pay wages when due. 

(i) Earnings statements. (1) The employer 
must keep accurate and adequate records 
with respect to the workers’ earnings, in-
cluding but not limited to: Records showing 
the nature, amount and location(s) of the 
work performed; the number of hours of 
work offered each day by the employer (bro-
ken out by hours offered both in accordance 
with and over and above the three-fourths 
guarantee in paragraph (f) of this section); 
the hours actually worked each day by the 
worker; if the number of hours worked by 
the worker is less than the number of hours 
offered, the reason(s) the worker did not 
work; the time the worker began and ended 
each workday; the rate of pay (both piece 
rate and hourly, if applicable); the worker’s 
earnings per pay period; the worker’s home 
address; and the amount of and reasons for 
any and all deductions taken from or addi-
tions made to the worker’s wages. 

(2) The employer must furnish to the work-
er on or before each payday in one or more 
written statements the following informa-
tion: 

(i) The worker’s total earnings for each 
workweek in the pay period; 

(ii) The worker’s hourly rate and/or piece 
rate of pay; 

(iii) For each workweek in the pay period 
the hours of employment offered to the 
worker (showing offers in accordance with 
the three-fourths guarantee as determined in 
paragraph (f) of this section, separate from 
any hours offered over and above the guar-
antee); 

(iv) For each workweek in the pay period 
the hours actually worked by the worker; 

(v) An itemization of all deductions made 
from or additions made to the worker’s 
wages; 

(vi) If piece rates are used, the units pro-
duced daily; 

(vii) The beginning and ending dates of the 
pay period; and 

(viii) The employer’s name, address and 
FEIN. 

(j) Transportation and visa fees. (1)(i) Trans-
portation to the place of employment. The 
employer must provide or reimburse the 
worker for transportation and subsistence 
from the place from which the worker has 
come to work for the employer, whether in 
the U.S. or abroad, to the place of employ-
ment if the worker completes 50 percent of 

the period of employment covered by the job 
order (not counting any extensions). The em-
ployer may arrange and pay for the transpor-
tation and subsistence directly, advance at a 
minimum the most economical and reason-
able common carrier cost of the transpor-
tation and subsistence to the worker before 
the worker’s departure, or pay the worker 
for the reasonable costs incurred by the 
worker. When it is the prevailing practice of 
non-H–2B employers in the occupation in the 
area to do so or when the employer extends 
such benefits to similarly situated H–2B 
workers, the employer must advance the re-
quired transportation and subsistence costs 
(or otherwise provide them) to workers in 
corresponding employment who are trav-
eling to the employer’s worksite. The 
amount of the transportation payment must 
be no less (and is not required to be more) 
than the most economical and reasonable 
common carrier transportation charges for 
the distances involved. The amount of the 
daily subsistence must be at least the 
amount permitted in § 655.173 of subpart B of 
this part. Where the employer will reimburse 
the reasonable costs incurred by the worker, 
it must keep accurate and adequate records 
of: The cost of transportation and subsist-
ence incurred by the worker; the amount re-
imbursed; and the dates of reimbursement. 
Note that the FLSA applies independently of 
the H–2B requirements and imposes obliga-
tions on employers regarding payment of 
wages. 

(ii) Transportation from the place of employ-
ment. If the worker completes the period of 
employment covered by the job order (not 
counting any extensions), or if the worker is 
dismissed from employment for any reason 
by the employer before the end of the period, 
and the worker has no immediate subsequent 
H–2B employment, the employer must pro-
vide or pay at the time of departure for the 
worker’s cost of return transportation and 
daily subsistence from the place of employ-
ment to the place from which the worker, 
disregarding intervening employment, de-
parted to work for the employer. If the work-
er has contracted with a subsequent em-
ployer that has not agreed in the job order to 
provide or pay for the worker’s transpor-
tation from the employer’s worksite to such 
subsequent employer’s worksite, the em-
ployer must provide or pay for that transpor-
tation and subsistence. If the worker has 
contracted with a subsequent employer that 
has agreed in the job order to provide or pay 
for the worker’s transportation from the em-
ployer’s worksite to such subsequent em-
ployer’s worksite, the subsequent employer 
must provide or pay for such expenses. 

(iii) Employer-provided transportation. All 
employer-provided transportation must com-
ply with all applicable Federal, State, and 
local laws and regulations and must provide, 
at a minimum, the same vehicle safety 
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standards, driver licensure requirements, 
and vehicle insurance as required under 49 
CFR parts 390, 393, and 396. 

(iv) Disclosure. All transportation and sub-
sistence costs that the employer will pay 
must be disclosed in the job order. 

(2) The employer must pay or reimburse 
the worker in the first workweek for all visa, 
visa processing, border crossing, and other 
related fees (including those mandated by 
the government) incurred by the H–2B work-
er, but not for passport expenses or other 
charges primarily for the benefit of the 
worker. 

(k) Employer-provided items. The employer 
must provide to the worker, without charge 
or deposit charge, all tools, supplies, and 
equipment required to perform the duties as-
signed. 

(l) Disclosure of job order. The employer 
must provide to an H–2B worker if outside of 
the U.S. no later than the time at which the 
worker applies for the visa, or to a worker in 
corresponding employment no later than on 
the day work commences, a copy of the job 
order including any subsequent approved 
modifications. For an H–2B worker changing 
employment from an H–2B employer to a 
subsequent H–2B employer, the copy must be 
provided no later than the time an offer of 
employment is made by the subsequent H–2B 
employer. The disclosure of all documents 
required by this paragraph must be provided 
in a language understood by the worker, as 
necessary or reasonable. 

(m) Notice of worker rights. The employer 
must post and maintain in a conspicuous lo-
cation at the place of employment a poster 
provided by the Department which sets out 
the rights and protections for H–2B workers 
and workers in corresponding employment. 
The employer must post the poster in 
English. To the extent necessary, the em-
ployer must request and post additional 
posters, as made available by the Depart-
ment, in any language common to a signifi-
cant portion of the workers if they are not 
fluent in English. 

(n) No unfair treatment. The employer has 
not and will not intimidate, threaten, re-
strain, coerce, blacklist, discharge or in any 
manner discriminate against, and has not 
and will not cause any person to intimidate, 
threaten, restrain, coerce, blacklist, dis-
charge, or in any manner discriminate 
against, any person who has: 

(1) Filed a complaint under or related to 8 
U.S.C. 1184(c), 29 CFR part 503, or this sub-
part, or any other Department regulation 
promulgated thereunder; 

(2) Instituted or caused to be instituted 
any proceeding under or related to 8 U.S.C. 
1184(c), 29 CFR part 503, or this subpart or 
any other Department regulation promul-
gated thereunder; 

(3) Testified or is about to testify in any 
proceeding under or related to 8 U.S.C. 

1184(c), 29 CFR part 503, or this subpart or 
any other Department regulation promul-
gated thereunder; 

(4) Consulted with a workers’ center, com-
munity organization, labor union, legal as-
sistance program, or an attorney on matters 
related to 8 U.S.C. 1184(c), 29 CFR part 503, or 
this subpart or any other Department regu-
lation promulgated thereunder; or 

(5) Exercised or asserted on behalf of him-
self/herself or others any right or protection 
afforded by 8 U.S.C. 1184(c), 29 CFR part 503, 
or this subpart or any other Department reg-
ulation promulgated thereunder. 

(o) Comply with the prohibitions against em-
ployees paying fees. The employer and its at-
torney, agents, or employees have not 
sought or received payment of any kind from 
the worker for any activity related to ob-
taining H–2B labor certification or employ-
ment, including payment of the employer’s 
attorney or agent fees, application and H–2B 
Petition fees, recruitment costs, or any fees 
attributed to obtaining the approved Applica-
tion for Temporary Employment Certification. 
For purposes of this paragraph, payment in-
cludes, but is not limited to, monetary pay-
ments, wage concessions (including deduc-
tions from wages, salary, or benefits), kick-
backs, bribes, tributes, in kind payments, 
and free labor. All wages must be paid free 
and clear. This provision does not prohibit 
employers or their agents from receiving re-
imbursement for costs that are the responsi-
bility and primarily for the benefit of the 
worker, such as government-required pass-
port fees. 

(p) Contracts with third parties to comply 
with prohibitions. The employer must con-
tractually prohibit in writing any agent or 
recruiter (or any agent or employee of such 
agent or recruiter) whom the employer en-
gages, either directly or indirectly, in inter-
national recruitment of H–2B workers to 
seek or receive payments or other compensa-
tion from prospective workers. The contract 
must include the following statement: 
‘‘Under this agreement, [name of agent, re-
cruiter] and any agent of or employee of 
[name of agent or recruiter] are prohibited 
from seeking or receiving payments from 
any prospective employee of [employer 
name] at any time, including before or after 
the worker obtains employment. Payments 
include but are not limited to, any direct or 
indirect fees paid by such employees for re-
cruitment, job placement, processing, main-
tenance, attorneys’ fees, agent fees, applica-
tion fees, or petition fees.’’ 

(q) Prohibition against preferential treatment 
of foreign workers. The employer’s job offer 
must offer to U.S. workers no less than the 
same benefits, wages, and working condi-
tions that the employer is offering, intends 
to offer, or will provide to H–2B workers. Job 
offers may not impose on U.S. workers any 
restrictions or obligations that will not be 
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imposed on the employer’s H–2B workers. 
This does not relieve the employer from pro-
viding to H–2B workers at least the min-
imum benefits, wages, and working condi-
tions which must be offered to U.S. workers 
consistent with this section. 

(r) Non-discriminatory hiring practices. The 
job opportunity is, and through the period 
set forth in paragraph (t) of this section 
must continue to be, open to any qualified 
U.S. worker regardless of race, color, na-
tional origin, age, sex, religion, disability, or 
citizenship. Rejections of any U.S. workers 
who applied or apply for the job must only be 
for lawful, job-related reasons, and those not 
rejected on this basis have been or will be 
hired. In addition, the employer has and will 
continue to retain records of all hired work-
ers and rejected applicants as required by 
§ 655.56. 

(s) Recruitment requirements. The employer 
must conduct all required recruitment ac-
tivities, including any additional employer- 
conducted recruitment activities as directed 
by the CO, and as specified in §§ 655.40–655.46. 

(t) Continuing requirement to hire U.S. work-
ers. The employer has and will continue to 
cooperate with the SWA by accepting refer-
rals of all qualified U.S. workers who apply 
(or on whose behalf a job application is 
made) for the job opportunity, and must pro-
vide employment to any qualified U.S. work-
er who applies to the employer for the job 
opportunity, until 21 days before the date of 
need. 

(u) No strike or lockout. There is no strike 
or lockout at any of the employer’s work-
sites within the area of intended employ-
ment for which the employer is requesting 
H–2B certification at the time the Applica-
tion for Temporary Employment Certification is 
filed. 

(v) No recent or future layoffs. The employer 
has not laid off and will not lay off any simi-
larly employed U.S. worker in the occupa-
tion that is the subject of the Application for 
Temporary Employment Certification in the 
area of intended employment within the pe-
riod beginning 120 calendar days before the 
date of need through the end of the period of 
certification. A layoff for lawful, job-related 
reasons such as lack of work or the end of a 
season is permissible if all H–2B workers are 
laid off before any U.S. worker in cor-
responding employment. 

(w) Contact with former U.S. employees. The 
employer will contact (by mail or other ef-
fective means) its former U.S. workers, in-
cluding those who have been laid off within 
120 calendar days before the date of need (ex-
cept those who were dismissed for cause or 
who abandoned the worksite), employed by 
the employer in the occupation at the place 
of employment during the previous year, dis-
close the terms of the job order, and solicit 
their return to the job. 

(x) Area of intended employment and job op-
portunity. The employer must not place any 
H–2B workers employed under the approved 
Application for Temporary Employment Certifi-
cation outside the area of intended employ-
ment or in a job opportunity not listed on 
the approved Application for Temporary Em-
ployment Certification unless the employer 
has obtained a new approved Application for 
Temporary Employment Certification. 

(y) Abandonment/termination of employment. 
Upon the separation from employment of 
worker(s) employed under the Application for 
Temporary Employment Certification or work-
ers in corresponding employment, if such 
separation occurs before the end date of the 
employment specified in the Application for 
Temporary Employment Certification, the em-
ployer must notify OFLC in writing of the 
separation from employment not later than 2 
work days after such separation is discov-
ered by the employer. In addition, the em-
ployer must notify DHS in writing (or any 
other method specified by the Department or 
DHS in the FEDERAL REGISTER or the Code of 
Federal Regulations) of such separation of 
an H–2B worker. An abandonment or 
abscondment is deemed to begin after a 
worker fails to report for work at the regu-
larly scheduled time for 5 consecutive work-
ing days without the consent of the em-
ployer. If the separation is due to the vol-
untary abandonment of employment by the 
H–2B worker or worker in corresponding em-
ployment, and the employer provides appro-
priate notification specified under this para-
graph, the employer will not be responsible 
for providing or paying for the subsequent 
transportation and subsistence expenses of 
that worker under this section, and that 
worker is not entitled to the three-fourths 
guarantee described in paragraph (f) of this 
section. The employer’s obligation to guar-
antee three-fourths of the work described in 
paragraph (f) ends with the last full 12-week 
period (or 6-week period, as appropriate) pre-
ceding the worker’s voluntary abandonment 
or termination for cause. 

(z) Compliance with applicable laws. During 
the period of employment specified on the 
Application for Temporary Employment Certifi-
cation, the employer must comply with all 
applicable Federal, State and local employ-
ment-related laws and regulations, including 
health and safety laws. In compliance with 
such laws, including the William Wilberforce 
Trafficking Victims Protection Reauthoriza-
tion Act of 2008, 18 U.S.C. 1592(a), neither the 
employer nor the employer’s agents or attor-
neys may hold or confiscate workers’ pass-
ports, visas, or other immigration docu-
ments. 

(aa) Disclosure of foreign worker recruitment. 
The employer, and its attorney or agent, as 
applicable, must comply with § 655.9 by pro-
viding a copy of all agreements with any 
agent or recruiter whom it engages or plans 
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to engage in the international recruitment 
of H–2B workers, and the identity and loca-
tion of the persons or entities hired by or 
working for the agent or recruiter and any of 
the agents or employees of those persons and 
entities, to recruit foreign workers. Pursu-
ant to § 655.15(a), the agreements and infor-
mation must be filed with the Application for 
Temporary Employment Certification. 

§ 655.21 Supporting evidence for tem-
porary need. 

(a) Statement of temporary need. Each 
Application for Temporary Employment 
Certification must include attestations 
regarding temporary need in the appro-
priate sections. The employer must in-
clude a detailed statement of tem-
porary need containing the following: 

(1) A description of the employer’s 
business history and activities (i.e., pri-
mary products or services) and sched-
ule of operations throughout the year; 

(2) An explanation regarding why the 
nature of the employer’s job oppor-
tunity and number of foreign workers 
being requested for certification reflect 
a temporary need; 

(3) An explanation regarding how the 
request for temporary labor certifi-
cation meets one of the regulatory 
standards of a one-time occurrence, 
seasonal, peakload, or intermittent 
need under § 655.6(b) as defined by DHS 
under 8 CFR 214.2(h)(6)(ii)(B); and 

(4) If applicable, a statement justi-
fying any increase or decrease in the 
number of H–2B positions being re-
quested for certification from the pre-
vious year. 

(b) Request for supporting evidence. In 
circumstances where the CO requests 
evidence or documentation substan-
tiating the employer’s temporary need 
through a RFI under § 655.23(c) to sup-
port a Final Determination, or notifies 
the employer that its application is 
being audited under § 655.24, the em-
ployer must timely furnish the re-
quested supplemental information or 
evidence or documentation. Failure to 
provide the information requested or 
late submissions may be grounds for 
the denial of the application. All such 
documentation or evidence becomes 
part of the record of the application. 

(c) Retention of documentation. The 
documentation required in this section 
and any other supporting evidence jus-
tifying the temporary need by the em-

ployer filing the Application for Tem-
porary Employment Certification must be 
retained for a period of no less than 3 
years from the date of the certifi-
cation. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.21 was removed and reserved, ef-
fective Apr. 23, 2012. 

§ 655.22 Obligations of H–2B employ-
ers. 

An employer seeking H–2B labor cer-
tification must attest as part of the 
Application for Temporary Employment 
Certification that it will abide by the 
following conditions of this subpart: 

(a) The employer is offering terms 
and working conditions normal to U.S. 
workers similarly employed in the area 
of intended employment, meaning that 
they may not be unusual for workers 
performing the same activity in the 
area of intended employment, and 
which are not less favorable than those 
offered to the H–2B worker(s) and are 
not less than the minimum terms and 
conditions required by this subpart. 

(b) The specific job opportunity for 
which the employer is requesting H–2B 
certification is not vacant because the 
former occupant(s) is (are) on strike or 
locked out in the course of a labor dis-
pute involving a work stoppage. 

(c) The job opportunity is open to 
any qualified U.S. worker regardless of 
race, color, national origin, age, sex, 
religion, handicap, or citizenship, and 
the employer has conducted the re-
quired recruitment, in accordance with 
the regulations, and has been unsuc-
cessful in locating sufficient numbers 
of qualified U.S. applicants for the job 
opportunity for which labor certifi-
cation is sought. Any U.S. worker ap-
plicants were rejected only for lawful, 
job-related reasons, and the employer 
must retain records of all rejections. 

(d) During the period of employment 
that is the subject of the labor certifi-
cation application, the employer will 
comply with applicable Federal, State 
and local employment-related laws and 
regulations, including employment-re-
lated health and safety laws; 

(e) The offered wage equals or ex-
ceeds the highest of the prevailing 
wage, the applicable Federal minimum 
wage, the State minimum wage, and 
local minimum wage, and the employer 
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will pay the offered wage during the 
entire period of the approved H–2B 
labor certification. 

(f) Upon the separation from employ-
ment of H–2B worker(s) employed 
under the labor certification applica-
tion, if such separation occurs prior to 
the end date of the employment speci-
fied in the application, the employer 
will notify the Department and DHS in 
writing (or any other method specified 
by the Department or DHS in the FED-
ERAL REGISTER or the Code of Federal 
Regulations) of the separation from 
employment not later than 2 work days 
after such separation is discovered by 
the employer. An abandonment or 
abscondment shall be deemed to begin 
after a worker fails to report for work 
at the regularly scheduled time for 5 
consecutive working days without the 
consent of the employer. Employees 
may be terminated for cause. 

(g)(1) The offered wage is not based 
on commissions, bonuses, or other in-
centives, unless the employer guaran-
tees a wage paid on a weekly, bi-week-
ly, or monthly basis that equals or ex-
ceeds the prevailing wage, or the legal 
Federal, State, or local minimum 
wage, whichever is highest. The em-
ployer must make all deductions from 
the worker’s paychecks that are re-
quired by law. The job offer must speci-
fy all deductions not required by law 
that the employer will make from the 
worker’s paycheck. All deductions 
must be reasonable. However, an em-
ployer subject to the FLSA may not 
make deductions that would violate 
the FLSA. 

(2) The employer has contractually 
forbidden any foreign labor contractor 
or recruiter whom the employer en-
gages in international recruitment of 
H–2B workers to seek or receive pay-
ments from prospective employees, ex-
cept as provided for in DHS regulations 
at 8 CFR 214.2(h)(5)(xi)(A). This provi-
sion does not prohibit employers or 
their agents from receiving reimburse-
ment for costs that are the responsi-
bility of the worker, such as govern-
ment required passport or visa fees. 

(h) The job opportunity is a bona 
fide, full-time temporary position, the 
qualifications for which are consistent 
with the normal and accepted quali-
fications required by non-H–2B employ-

ers in the same or comparable occupa-
tions. 

(i) The employer has not laid off and 
will not lay off any similarly employed 
U.S. worker in the occupation that is 
the subject of the Application for Tem-
porary Employment Certification in the 
area of intended employment within 
the period beginning 120 calendar days 
before the date of need through 120 cal-
endar days after the date of need, ex-
cept where the employer also attests 
that it offered the job opportunity that 
is the subject of the application to 
those laid off U.S. worker(s) and the 
U.S. worker(s) either refused the job 
opportunity or was rejected for the job 
opportunity only for lawful, job-related 
reasons. 

(j) The employer and its attorney or 
agents have not sought or received 
payment of any kind from the em-
ployee for any activity related to ob-
taining the labor certification, includ-
ing payment of the employer’s attor-
neys’ or agent fees, Application for Tem-
porary Employment Certification, or re-
cruitment costs. For purposes of this 
paragraph, payment includes, but is 
not limited to, monetary payments, 
wage concessions (including deductions 
from wages, salary, or benefits), kick-
backs, bribes, tributes, in kind pay-
ments, and free labor. 

(k) If the employer is a job con-
tractor, it will not place any H–2B 
workers employed pursuant to the 
labor certification application with 
any other employer or at another em-
ployer’s worksite unless: 

(1) The employer applicant first 
makes a written bona fide inquiry as to 
whether the other employer has dis-
placed or intends to displace any simi-
larly employed U.S. workers within the 
area of intended employment within 
the period beginning 120 days before 
through 120 calendar days after the 
date of need, and the other employer 
provides written confirmation that it 
has not so displaced and does not in-
tend to displace such U.S. workers, and 

(2) All worksites are listed on the 
certified Application for Temporary Em-
ployment Certification, including amend-
ments or modifications. 

(l) The employer will not place any 
H–2B workers employed pursuant to 
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this application outside the area of in-
tended employment listed on the Appli-
cation for Temporary Employment Certifi-
cation unless the employer has ob-
tained a new temporary labor certifi-
cation from the Department. 

(m) Unless the H–2B worker will be 
sponsored by another subsequent em-
ployer, the employer will inform H–2B 
workers of the requirement that they 
leave the U.S. at the end of the author-
ized period of stay provided by DHS or 
separation from the employer, which-
ever is earlier, as required in § 655.35 of 
this part (absent any extension or 
change of such worker’s status or grace 
period pursuant to DHS regulations), 
and that if dismissed by the employer 
prior to the end of the period, the em-
ployer is liable for return transpor-
tation. 

(n) The dates of temporary need, rea-
son for temporary need, and number of 
positions being requested for labor cer-
tification have been truly and accu-
rately stated on the application. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.22 was removed and reserved, ef-
fective Apr. 23, 2012. 

§ 655.23 Receipt and processing of ap-
plications. 

(a) Filing date. Applications received 
by U.S. Mail or private courier shall be 
considered filed when determined by 
the NPC to be complete. Incomplete 
applications shall not be accepted for 
processing or assigned a receipt date, 
but shall be returned by U.S. Mail to 
the employer or the employer’s rep-
resentative as incomplete. 

(b) Processing. The CO will review 
complete applications for an absence of 
errors that would prevent certification 
and for compliance with the criteria 
for certification. The CO will make a 
determination to certify, deny, or issue 
a Request for Further Information 
prior to making a Final Determination 
on the application. Criteria for certifi-
cation, as used in this subpart, are 
whether the employer has: established 
the need for the nonagricultural serv-
ices or labor to be performed is tem-
porary in nature; established that the 
number of worker positions being re-
quested for certification is justified 
and represent bona fide job opportuni-
ties; made all the assurances and met 

all the obligations required by § 655.22; 
and complied with all requirements of 
the program. 

(c) Request for further information. (1) 
If the CO determines that the employer 
has made all necessary attestations 
and assurances, but the application 
fails to comply with one or more of the 
criteria for certification in paragraph 
(b) of this section, the CO must issue a 
RFI to the employer. The CO will issue 
the written RFI within 7 calendar days 
of the receipt of the application, and 
send it by means normally assuring 
next-day delivery. 

(2) The RFI must: 
(i) Specify the reason(s) why the ap-

plication is not sufficient to grant tem-
porary labor certification, citing the 
relevant regulatory standard(s) and/or 
special procedure(s); 

(ii) Specify a date, no later than 7 
calendar days from the date of the 
written RFI, by which the supple-
mental information and documenta-
tion must be received by the CO to be 
considered; and 

(iii) State that, upon receipt of a re-
sponse to the written RFI, or expira-
tion of the stated deadline for receipt 
of the response, the CO will review the 
existing application as well as any sup-
plemental materials submitted by the 
employer and issue a Final Determina-
tion. If unusual circumstances war-
rant, the CO may issue one or more ad-
ditional RFIs prior to issuing a Final 
Determination. 

(3) The CO will issue the Final Deter-
mination or the additional RFI within 
7 business days of receipt of the em-
ployer’s response, or within 60 days of 
the employer’s date of need, whichever 
is later. 

(4) Compliance with an RFI does not 
guarantee that the employer’s applica-
tion will be certified after submitting 
the information. The employer’s docu-
mentation must justify its chosen 
standard of temporary need or other-
wise overcome the stated deficiency in 
the application. 

(d) Failure to comply with an RFI, 
including not providing all documenta-
tion within the specified time period, 
may result in a denial of the applica-
tion. Such failure to comply with an 
RFI may also result in a finding by the 
CO requiring supervised recruitment 

VerDate Mar<15>2010 09:58 May 15, 2012 Jkt 226065 PO 00000 Frm 00518 Fmt 8010 Sfmt 8010 Y:\SGML\226065.XXX 226065em
cd

on
al

d 
on

 D
S

K
7T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



507 

Employment and Training Administration, Labor § 655.30 

under § 655.30 in future filings of H–2B 
temporary labor certification applica-
tions. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.23 was removed and reserved, ef-
fective Apr. 23, 2012. 

§ 655.24 Audits. 
(a) Discretion. OFLC will conduct au-

dits of H–2B temporary labor certifi-
cation applications. The applications 
selected for audit will be chosen within 
the sole discretion of OFLC. 

(b) Audit letter. When an application 
is selected for audit, the CO shall issue 
an audit letter to the employer. The 
audit letter will: 

(1) State the application has been se-
lected for audit and note documenta-
tion that must be submitted by the em-
ployer; 

(2) Specify a date, no fewer than 14 
days and no more than 30 days from the 
date of the audit letter’s issuance, by 
which the required documentation 
must be received by the CO; and 

(3) Advise that failure to comply with 
the audit process may result in a find-
ing by the CO to: 

(i) Require the employer to conduct 
supervised recruitment under § 655.30 in 
future filings of H–2B temporary labor 
certification applications for a period 
of up to 2 years, or 

(ii) Debar the employer from future 
filings of H–2B temporary labor certifi-
cation applications as provided in 
§ 655.31. 

(c) Supplemental information. During 
the course of the audit examination, 
the CO may request supplemental in-
formation and/or documentation from 
the employer to complete the audit. 

(d) Audit violations. If, as a result of 
the audit, the CO determines the em-
ployer failed to produce all required 
documentation, or determines that the 
employer made a material misrepre-
sentation with respect to the applica-
tion, the employer may be required to 
conduct supervised recruitment under 
§ 655.30 in future filings of H–2B tem-
porary labor certification applications 
for up to 2 years, or may be subject to 
debarment pursuant to § 655.31 or other 
sanctions. The CO may provide the 
audit findings and underlying docu-
mentation to DHS, WHD, or another 
appropriate enforcement agency. The 

CO may refer any findings that an em-
ployer discouraged an eligible U.S. 
worker from applying, or failed to hire, 
discharged, or otherwise discriminated 
against an eligible U.S. worker, to the 
Department of Justice, Civil Rights Di-
vision, Office of Special Counsel for 
Unfair Immigration Related Employ-
ment Practices. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.24 was removed and reserved, ef-
fective Apr. 23, 2012. 

§§ 655.25–655.29 [Reserved] 

PROCESSING OF AN APPLICATION FOR 
TEMPORARY EMPLOYMENT CERTIFI-
CATION 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, an undesignated center heading was 
added before § 655.30, effective Apr. 23, 2012. 

§ 655.30 Supervised recruitment. 
(a) Supervised recruitment. Where an 

employer is found to have violated pro-
gram requirements, to have made a 
material misrepresentation to the De-
partment, or to have failed to ade-
quately conduct recruitment activities 
or failed in any obligation of this part, 
the CO may require pre-filing super-
vised recruitment. 

(b) Requirements. Supervised recruit-
ment shall consist of advertising for 
the job opportunity or opportunities in 
accordance with the required recruit-
ment steps outlined under § 655.15, ex-
cept as otherwise provided below. 

(1) The CO will direct where the ad-
vertisements are to be placed. 

(2) The employer must supply a draft 
advertisement and job order to the CO 
for review and approval no fewer than 
150 days before the date on which the 
foreign worker(s) will commence work 
unless notified by the CO of the need 
for Supervised Recruitment less than 
150 days before the date of need, in 
which case the employer must supply 
the drafts within 30 days of receipt of 
such notification. 

(3) Each advertisement must comply 
with the requirements of § 655.17(a). 

(4) The advertisement shall be placed 
in accordance with guidance provided 
by the CO. 

(5) The employer will notify the CO 
when the advertisements are placed. 
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(c) Recruitment report. No fewer than 2 
days after the last day of the posting of 
the job order and no fewer than 5 cal-
endar days after the date on which the 
last newspaper or journal advertise-
ment appeared, the employer must pre-
pare a detailed written report of the 
employer’s supervised recruitment, 
signed by the employer as outlined in 
§ 655.15(i). The employer must submit 
the recruitment report to the CO with-
in 30 days of the date of the first adver-
tisement and must retain a copy for a 
period of no less than 3 years. The re-
cruitment report must contain a copy 
of all advertisements and a copy of the 
SWA job order, including the dates so 
placed. 

(d) The CO may refer any findings 
that an employer or its representative 
discouraged an eligible U.S. worker 
from applying, or failed to hire, dis-
charged, or otherwise discriminated 
against an eligible U.S. worker, to the 
Department of Justice, Civil Rights Di-
vision, Office of Special Counsel for 
Unfair Immigration Related Employ-
ment Practices. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.30 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.30 Processing of an application and 
job order. 

(a) NPC review. The CO will review the Ap-
plication for Temporary Employment Certifi-
cation and job order for compliance with all 
applicable program requirements. 

(b) Mailing and postmark requirements. Any 
notice or request sent by the CO to an em-
ployer requiring a response will be mailed to 
the address provided in the Application for 
Temporary Employment Certification using 
methods to assure next day delivery, includ-
ing electronic mail. The employer’s response 
to such a notice or request must be mailed 
using methods to assure next day delivery, 
including electronic mail, and be sent by the 
due date or the next business day if the due 
date falls on a Saturday, Sunday or Federal 
holiday. 

(c) Information dissemination. OFLC may 
forward information received in the course of 
processing an Application for Temporary Em-
ployment Certification and program integrity 
measures to WHD, or any other Federal 
agency, as appropriate, for investigation and/ 
or enforcement purposes. 

§ 655.31 Debarment. 
(a) The Administrator, OFLC may 

not issue future labor certifications 
under this subpart to an employer and 
any successor in interest to the 
debarred employer, subject to the time 
limits set forth in paragraph (c) of this 
section, if: 

(1) The Administrator, OFLC finds 
that the employer substantially vio-
lated a material term or condition of 
its temporary labor certification with 
respect to the employment of domestic 
or nonimmigrant workers; and 

(2) The Administrator, OFLC issues a 
Notice of Intent to Debar no later than 2 
years after the occurrence of the viola-
tion. 

(b) The Administrator, OFLC may 
not issue future labor certifications 
under this subpart to an employer rep-
resented by an agent or attorney, sub-
ject to the time limits set forth in 
paragraph (c) of this section, if: 

(1) The agent or attorney partici-
pated in, had knowledge of, or had rea-
son to know of, the employer’s sub-
stantial violation; and 

(2) The Administrator issues the 
agent or attorney a Notice of Intent to 
Debar no later than 2 years after the 
occurrence of the violation. 

(c) No employer, attorney, or agent 
may be debarred under this subpart for 
more than 3 years. 

(d) For the purposes of this section, a 
substantial violation includes: 

(1) A pattern or practice of acts of 
commission or omission on the part of 
the employer or the employer’s agent 
that: 

(i) Are significantly injurious to the 
wages or benefits offered under the H– 
2B program or working conditions of a 
significant number of the employer’s 
U.S. or H–2B workers; 

(ii) Reflect a significant failure to 
offer employment to each qualified do-
mestic worker who applied for the job 
opportunity for which certification was 
being sought, except for lawful job-re-
lated reasons; 

(iii) Reflect a significant failure to 
comply with the employer’s obligations 
to recruit U.S. workers as set forth in 
this subpart; 

(iv) Reflect a significant failure to 
comply with the RFI or audit process 
pursuant to §§ 655.23 or 655.24; 
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(v) Reflect the employment of an H– 
2B worker outside the area of intended 
employment, or in an activity/activi-
ties, not listed in the job order (other 
than an activity minor and incidental 
to the activity/activities listed in the 
job order), or after the period of em-
ployment specified in the job order and 
any approved extension; or 

(vi) Reflect a significant failure to 
comply with the supervised recruit-
ment process pursuant to § 655.30. 

(2) Fraud involving the Application for 
Temporary Employment Certification or a 
response to an audit; 

(3) A significant failure to cooperate 
with a DOL investigation or with a 
DOL official performing an investiga-
tion, inspection, or law enforcement 
function under this subpart; 

(4) A significant failure to comply 
with one or more sanctions or remedies 
imposed by the ESA for violation(s) of 
obligations under this subpart found by 
that agency (if applicable), or with one 
or more decisions or orders of the Sec-
retary or a court order secured by the 
Secretary; or 

(5) A single heinous act showing such 
flagrant disregard for the law that fu-
ture compliance with program require-
ments cannot reasonably be expected. 

(e) DOL procedures for debarment 
under this section will be as follows: 

(1) The Administrator, OFLC will 
send to the employer, attorney, or 
agent a Notice of Intent to Debar by 
means normally ensuring next-day de-
livery, which will contain a detailed 
statement of the grounds for the pro-
posed debarment. The employer, attor-
ney, or agent may submit evidence in 
rebuttal within 14 calendar days of the 
date the notice is issued. The Adminis-
trator, OFLC must consider all rel-
evant evidence presented in deciding 
whether to debar the employer, attor-
ney, or agent. 

(2) If rebuttal evidence is not timely 
filed by the employer, attorney, or 
agent, the Notice of Intent to Debar will 
become the final decision of the Sec-
retary and take effect immediately at 
the end of the 14-day period. 

(3) If, after reviewing the employer’s 
timely filed rebuttal evidence, the Ad-
ministrator, OFLC determines that the 
employer, attorney, or agent more 
likely than not meets one or more of 

the bases for debarment under 
§ 655.31(d), the Administrator, OFLC 
will notify the employer, by means 
normally ensuring next-day delivery, 
within 14 calendar days after receiving 
such timely filed rebuttal evidence, of 
his/her final determination of debar-
ment and of the employer, attorney, or 
agent’s right to appeal. 

(4) The Notice of Debarment must be in 
writing, must state the reason for the 
debarment finding, including a detailed 
explanation of the grounds for and the 
duration of the debarment, and must 
offer the employer, attorney, or agent 
an opportunity to request a hearing. 
The notice must state that to obtain 
such a review or hearing, the debarred 
party must, within 30 calendar days of 
the date of the notice file a written re-
quest to the Chief Administrative Law 
Judge, United States Department of 
Labor, 800 K Street, NW., Suite 400–N, 
Washington, DC 20001–8002, and simul-
taneously serve a copy to the Adminis-
trator, OFLC. The debarment will take 
effect 30 days from the date the Notice 
of Debarment is issued, unless a request 
for a hearing is properly filed within 30 
days from the date the Notice of Debar-
ment is issued. The timely filing of a re-
quest for a hearing stays the debar-
ment pending the outcome of the ap-
peal. 

(5)(i) Hearing. Within 10 days of re-
ceipt of the request for a hearing, the 
Administrator, OFLC will send a cer-
tified copy of the ETA case file to the 
Chief Administrative Law Judge by 
means normally assuring next-day de-
livery. The Chief Administrative Law 
Judge will immediately assign an ALJ 
to conduct the hearing. The procedures 
in 29 CFR part 18 apply to such hear-
ings, except that the request for a 
hearing will not be considered to be a 
complaint to which an answer is re-
quired. 

(ii) Decision. After the hearing, the 
ALJ must affirm, reverse, or modify 
the Administrator, OFLC ’s determina-
tion. The ALJ’s decision must be pro-
vided immediately to the employer, 
Administrator, OFLC, DHS, and DOS 
by means normally assuring next-day 
delivery. The ALJ’s decision is the 
final decision of the Secretary, unless 
either party, within 30 calendar days of 
the ALJ’s decision, seeks review of the 
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decision with the Administrative Re-
view Board (ARB). 

(iii) Review by the ARB. 
(A) Any party wishing review of the 

decision of an ALJ must, within 30 
days of the decision of the ALJ, peti-
tion the ARB to review the decision. 
Copies of the petition must be served 
on all parties and on the ALJ. The ARB 
must decide whether to accept the peti-
tion within 30 days of receipt. If the 
ARB declines to accept the petition or 
if the ARB does not issue a notice ac-
cepting a petition within 30 days after 
the receipt of a timely filing of the pe-
tition, the decision of the ALJ shall be 
deemed the final agency action. If a pe-
tition for review is accepted, the deci-
sion of the ALJ shall be stayed unless 
and until the ARB issues an order af-
firming the decision. The ARB must 
serve notice of its decision to accept or 
not to accept the petition upon the 
ALJ and upon all parties to the pro-
ceeding in person or by certified mail. 

(B) Upon receipt of the ARB’s notice 
to accept the petition, the Office of Ad-
ministrative Law Judges shall prompt-
ly forward a copy of the complete hear-
ing record to the ARB. 

(C) Where the ARB has determined to 
review such decision and order, the 
ARB shall notify each party of: 

(1) The issue or issues raised; 
(2) The form in which submissions 

shall be made (i.e., briefs, oral argu-
ment, etc.); and 

(3) The time within which such pres-
entation shall be submitted. 

(D) The ARB’s final decision must be 
issued within 90 days from the notice 
granting the petition and served upon 
all parties and the ALJ, in person or by 
certified mail. If the ARB fails to pro-
vide a decision within 90 days from the 
notice granting the petition, the ALJ’s 
decision will be the final decision of 
the Secretary. 

(f) Inter-agency reporting. After com-
pletion of the appeal process, DOL will 
inform DHS and other appropriate en-
forcement agencies of the findings and 
provide a copy of the Notice of Debar-
ment. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.31 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.31 Notice of deficiency. 
(a) Notification timeline. If the CO deter-

mines the Application for Temporary Employ-
ment Certification and/or job order is incom-
plete, contains errors or inaccuracies, or 
does not meet the requirements set forth in 
this subpart, the CO will notify the employer 
within 7 business days from the CO’s receipt 
of the Application for Temporary Employment 
Certification. If applicable, the Notice of Defi-
ciency will include job order deficiencies 
identified by the SWA under § 655.16. The CO 
will send a copy of the Notice of Deficiency 
to the SWA serving the area of intended em-
ployment identified by the employer on its 
job order, and if applicable, to the employ-
er’s attorney or agent. 

(b) Notice content. The Notice of Deficiency 
will: 

(1) State the reason(s) why the Application 
for Temporary Employment Certification or job 
order fails to meet the criteria for accept-
ance and state the modification needed for 
the CO to issue a Notice of Acceptance; 

(2) Offer the employer an opportunity to 
submit a modified Application for Temporary 
Employment Certification or job order within 
10 business days from the date of the Notice 
of Deficiency. The Notice will state the 
modification needed for the CO to issue a No-
tice of Acceptance; 

(3) Offer the employer an opportunity to 
request administrative review of the Notice 
of Deficiency before an ALJ under provisions 
set forth in § 655.61. The notice will inform 
the employer that it must submit a written 
request for review to the Chief ALJ of DOL 
within 10 business days from the date the No-
tice of Deficiency is issued by facsimile or 
other means normally assuring next day de-
livery, and that the employer must simulta-
neously serve a copy on the CO. The notice 
will also state that the employer may sub-
mit any legal arguments that the employer 
believes will rebut the basis of the CO’s ac-
tion; and 

(4) State that if the employer does not 
comply with the requirements of this section 
by either submitting a modified application 
within 10 business days or requesting admin-
istrative review before an ALJ under § 655.61, 
the CO will deny the Application for Tem-
porary Employment Certification. The notice 
will inform the employer that the denial of 
the Application for Temporary Employment 
Certification is final, and cannot be appealed. 
The Department will not further consider 
that Application for Temporary Employment 
Certification. 

§ 655.32 Labor certification determina-
tions. 

(a) COs. The Administrator, OFLC, is 
the Department’s National CO. The Ad-
ministrator, and the CO(s) in the NPC 
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(by virtue of delegation from the Ad-
ministrator), have the authority to 
certify or deny applications for tem-
porary employment certification under 
the H–2B nonimmigrant classification. 
If the Administrator directs that cer-
tain types of temporary labor certifi-
cation applications or specific applica-
tions under the H–2B nonimmigrant 
classification be handled by the Na-
tional OFLC, the Director of the Chi-
cago NPC will refer such applications 
to the Administrator. 

(b) Determination. The CO will make a 
determination either to grant or deny 
the Application for Temporary Employ-
ment Certification. The CO will grant 
the application if and only if the em-
ployer has met all the requirements of 
this subpart, including the criteria for 
certification defined in § 655.23(b), thus 
demonstrating that an insufficient 
number of qualified U.S. workers are 
available for the job opportunity for 
which certification is sought and the 
employment of the H–2B workers will 
not adversely affect the benefits, 
wages, and working conditions of simi-
larly employed U.S. workers. 

(c) Notice. The CO will notify the em-
ployer in writing (either electronically 
or by U.S. Mail) of the labor certifi-
cation determination. 

(d) Approved certification. If tem-
porary labor certification is granted, 
the CO must send the certified Applica-
tion for Temporary Employment Certifi-
cation and a Final Determination letter 
to the employer, or, if appropriate, to 
the employer’s agent or attorney with 
a copy to the employer. The Final De-
termination letter will notify the em-
ployer to file the certified application 
and any other documentation required 
by USCIS with the appropriate USCIS 
office. 

(e) Denied certification. If temporary 
labor certification is denied, the Final 
Determination letter will: 

(1) State the reason(s) certification is 
denied, citing the relevant regulatory 
standards and/or special procedures; 

(2) If applicable, address the avail-
ability of U.S. workers in the occupa-
tion as well as the prevailing benefits, 
wages, and working conditions of simi-
larly employed U.S. workers in the oc-
cupation and/or any applicable special 
procedures; 

(3) Offer the employer an opportunity 
to request administrative review of the 
denial available under § 655.33, or to file 
a new application in accordance with 
specific instructions provided by the 
CO; and 

(4) State that if the employer does 
not request administrative review in 
accordance with § 655.33, the denial is 
final and the Department will not fur-
ther consider that application for tem-
porary alien nonagricultural labor cer-
tification. 

(f) Partial certification. The CO may, 
in his/her discretion, and to ensure 
compliance with all statutory and reg-
ulatory requirements, issue a partial 
certification, reducing either the pe-
riod of need, the number of H–2B posi-
tions being requested, or both, based 
upon information the CO receives in 
the course of processing the temporary 
labor certification application, an RFI, 
or otherwise. If a partial labor certifi-
cation is issued, the Final Determina-
tion letter will: 

(1) State the reason(s) for which ei-
ther the period of need and/or the num-
ber of H–2B positions requested has 
been reduced, citing the relevant regu-
latory standards and/or special proce-
dures; 

(2) If applicable, address the avail-
ability of U.S. workers in the occupa-
tion; 

(3) Offer the employer an opportunity 
to request administrative review of the 
partial labor certification available 
under § 655.33; and 

(4) State that if the employer does 
not request administrative review in 
accordance with § 655.33, the partial 
labor certification is final and the De-
partment will not further consider that 
application for temporary non-
agricultural labor certification. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.32 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.32 Submission of a modified applica-
tion or job order. 

(a) Review of a modified Application for Tem-
porary Employment Certification or job order. 
Upon receipt of a response to a Notice of De-
ficiency, including any modifications, the CO 
will review the response. The CO may issue 
one or more additional Notices of Deficiency 
before issuing a Notice of Decision. The em-
ployer’s failure to comply with a Notice of 
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Deficiency, including not responding in a 
timely manner or not providing all required 
documentation, will result in a denial of the 
Application for Temporary Employment Certifi-
cation. 

(b) Acceptance of a modified Application for 
Temporary Employment Certification or job 
order. If the CO accepts the modification(s) 
to the Application for Temporary Employment 
Certification and/or job order, the CO will 
issue a Notice of Acceptance to the em-
ployer. The CO will send a copy of the Notice 
of Acceptance to the SWA instructing it to 
make any necessary modifications to the not 
yet posted job order and, if applicable, to the 
employer’s attorney or agent, and follow the 
procedure set forth in § 655.33. 

(c) Denial of a modified Application for Tem-
porary Employment Certification or job order. If 
the CO finds the response to Notice of Defi-
ciency unacceptable, the CO will deny the 
Application for Temporary Employment Certifi-
cation in accordance with the labor certifi-
cation determination provisions in § 655.51. 

(d) Appeal from denial of a modified Applica-
tion for Temporary Employment Certification or 
job order. The procedures for appealing a de-
nial of a modified Application for Temporary 
Employment Certification and/or job order are 
the same as for appealing the denial of a 
non-modified Application for Temporary Em-
ployment Certification outlined in § 655.61. 

(e) Post acceptance modifications. Irrespec-
tive of the decision to accept the Application 
for Temporary Employment Certification, the 
CO may require modifications to the job 
order at any time before the final determina-
tion to grant or deny the Application for Tem-
porary Employment Certification if the CO de-
termines that the offer of employment does 
not contain all the minimum benefits, 
wages, and working condition provisions as 
set forth in § 655.18. The employer must make 
such modification, or certification will be 
denied under § 655.53. The employer must pro-
vide all workers recruited in connection with 
the job opportunity in the Application for 
Temporary Employment Certification with a 
copy of the modified job order no later than 
the date work commences, as approved by 
the CO. 

§ 655.33 Administrative review. 
(a) Request for review. If a temporary 

labor certification is denied, in whole 
or in part, under § 655.32, the employer 
may request review of the denial by the 
BALCA. The request for review: 

(1) Must be sent to the BALCA, with 
a copy simultaneously sent to the CO 
who denied the application, within 10 
calendar days of the date of determina-
tion; 

(2) Must clearly identify the par-
ticular temporary labor certification 

determination for which review is 
sought; 

(3) Must set forth the particular 
grounds for the request; 

(4) Must include a copy of the Final 
Determination; and 

(5) May contain only legal argument 
and such evidence as was actually sub-
mitted to the CO in support of the ap-
plication. 

(b) Upon the receipt of a request for 
review, the CO shall, within 5 business 
days assemble and submit the Appeal 
File using means to ensure same day or 
overnight delivery, to the BALCA, the 
employer, and the Associate Solicitor 
for Employment and Training Legal 
Services, Office of the Solicitor, U.S. 
Department of Labor. 

(c) Within 5 business days of receipt 
of the Appeal File, the counsel for the 
CO may submit, using means to ensure 
same day or overnight delivery, a brief 
in support of the CO’s decision. 

(d) The Chief Administrative Law 
Judge may designate a single member 
or a three member panel of the BALCA 
to consider a particular case. 

(e) The BALCA must review a denial 
of temporary labor certification only 
on the basis of the Appeal File, the re-
quest for review, and any legal briefs 
submitted and must: 

(1) Affirm the denial of the tem-
porary labor certification; or 

(2) Direct the CO to grant the certifi-
cation; or 

(3) Remand to the CO for further ac-
tion. 

(f) The BALCA should notify the em-
ployer, the CO, and counsel for the CO 
of its decision within 5 business days of 
the submission of the CO’s brief or 10 
days after receipt of the Appeal File, 
whichever is earlier, using means to 
ensure same day or overnight delivery. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.33 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.33 Notice of acceptance. 
(a) Notification timeline. If the CO deter-

mines the Application for Temporary Employ-
ment Certification and job order are complete 
and meet the requirements of this subpart, 
the CO will notify the employer in writing 
within 7 business days from the date the CO 
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received the Application for Temporary Em-
ployment Certification and job order or modi-
fication thereof. A copy of the Notice of Ac-
ceptance will be sent to the SWA serving the 
area of intended employment identified by 
the employer on its job order and, if applica-
ble, to the employer’s attorney or agent. 

(b) Notice content. The notice will: 
(1) Direct the employer to engage in re-

cruitment of U.S. workers as provided in 
§§ 655.40–655.46, including any additional re-
cruitment ordered by the CO under § 655.46; 

(2) State that such employer-conducted re-
cruitment is in addition to the job order 
being circulated by the SWA(s) and that the 
employer must conduct recruitment within 
14 calendar days from the date the Notice of 
Acceptance is issued, consistent with § 655.40; 

(3) Direct the SWA to place the job order 
into intra- and interstate clearance as set 
forth in § 655.16 and to commence such clear-
ance by: 

(i) Sending a copy of the job order to other 
States listed as anticipated worksites in the 
Application for Temporary Employment Certifi-
cation and job order, if applicable; and 

(ii) Sending a copy of the job order to the 
SWAs for all States designated by the CO for 
interstate clearance; 

(4) Instruct the SWA to keep the approved 
job order on its active file until the end of 
the recruitment period as defined in 
§ 655.40(c), and to transmit the same instruc-
tion to other SWAs to which it circulates the 
job order in the course of interstate clear-
ance; 

(5) Where the occupation or industry is tra-
ditionally or customarily unionized, direct 
the SWA to circulate a copy of the job order 
to the following labor organizations: 

(i) The central office of the State Federa-
tion of Labor in the State(s) in which work 
will be performed; and 

(ii) The office(s) of local union(s) rep-
resenting employees in the same or substan-
tially equivalent job classification in the 
area(s) in which work will be performed; 

(6) Advise the employer, as appropriate, 
that it must contact the appropriate des-
ignated community-based organization(s) 
with notice of the job opportunity; and 

(7) Require the employer to submit a re-
port of its recruitment efforts as specified in 
§ 655.48. 

§ 655.34 Validity of temporary labor 
certifications. 

(a) Validity period. A temporary labor 
certification is valid only for the pe-
riod of time between the beginning and 
ending dates of employment, as cer-
tified by the OFLC Administrator on 
the Application for Temporary Employ-
ment Certification. The certification ex-

pires on the last day of authorized em-
ployment. 

(b) Scope of validity. A temporary 
labor certification is valid only for the 
number of H–2B positions, the area of 
intended employment, the specific 
services or labor to be performed, and 
the employer specified on the certified 
Application for Temporary Employment 
Certification and may not be transferred 
from one employer to another. 

(c) Amendments to applications. (1) Ap-
plications may be amended at any 
time, before the CO’s certification de-
termination, to increase the number of 
positions requested in the initial appli-
cation by not more than 20 percent (50 
percent for employers requesting less 
than 10 positions) without requiring an 
additional recruitment period for U.S. 
workers. Requests for increases above 
the percent prescribed, without addi-
tional recruitment, may be approved 
by the CO only when the request is sub-
mitted in writing, the need for addi-
tional workers could not have been rea-
sonably foreseen, and the employer’s 
services or products will be in jeopardy 
prior to the time that new H–2B work-
ers could be secured. 

(2) Applications may be amended to 
make minor changes in the period of 
employment, only when a written re-
quest is submitted to the CO and writ-
ten approval obtained in advance. In 
considering whether to approve the re-
quest, the CO will review the reason(s) 
for the request, determine whether the 
reason(s) are on the whole justified, 
and take into account the effect(s) of a 
decision to approve on the adequacy of 
the underlying test of the domestic 
labor market for the job opportunity. 

(3) Other amendments to the applica-
tion, including elements of the job 
offer and the place of work, may be re-
quested, in writing, and will be granted 
if the CO determines the proposed 
amendment(s) are justified and will 
have no significant effect upon the 
CO’s ability to make the labor certifi-
cation determination required under 
§ 655.32. 

(4) The CO may change the date of 
need to reflect an amended date when 
delays occur in the adjudication of the 
Application for Temporary Employment 
Certification, through no fault of the 
employer, and the certification would 
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otherwise become valid after the ini-
tial date of need. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.34 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.34 Electronic job registry. 
(a) Location of and placement in the elec-

tronic job registry. Upon acceptance of the Ap-
plication for Temporary Employment Certifi-
cation under § 655.33, the CO will place for 
public examination a copy of the job order 
posted by the SWA on the Department’s elec-
tronic job registry, including any amend-
ments or required modifications approved by 
the CO. 

(b) Length of posting on electronic job reg-
istry. The Department will keep the job order 
posted on the electronic job registry until 
the end of the recruitment period, as set 
forth in § 655.40(c). 

(c) Conclusion of active posting. Once the re-
cruitment period has concluded the job order 
will be placed in inactive status on the elec-
tronic job registry. 

§ 655.35 Required departure. 
(a) Limit to worker’s stay. As defined 

further in DHS regulations, a tem-
porary labor certification shall limit 
the authorized period of stay for any 
H–2B worker whose admission is based 
upon it. 8 CFR 214.2(h)(13). A foreign 
worker may not remain in the U.S. be-
yond the validity period of admission 
by DHS in H–2B status nor beyond sep-
aration from employment, whichever 
occurs first, absent any extension or 
change of such worker’s status or grace 
period pursuant to DHS regulations. 

(b) Notice to worker. Upon establish-
ment of a pilot program by DHS for 
registration of departure, the employer 
must notify any H–2B worker starting 
work at a job opportunity for which 
the employer has obtained labor cer-
tification that the H–2B worker, when 
departing the U.S. by land at the con-
clusion of employment as described in 
paragraph (a) of this section, must reg-
ister such departure at the place and in 
the manner prescribed by DHS. This re-
quirement will apply only to H–2B for-
eign workers entering from ports of 
entry participating in the DHS pilot 
program. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.35 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.35 Amendments to an application or 
job order. 

(a) Increases in number of workers. The em-
ployer may request to increase the number 
of workers noted in the H–2B Registration by 
no more than 20 percent (50 percent for em-
ployers requesting fewer than 10 workers). 
All requests for increasing the number of 
workers must be made in writing and will 
not be effective until approved by the CO. In 
considering whether to approve the request, 
the CO will determine whether the proposed 
amendment(s) are sufficiently justified and 
must take into account the effect of the 
changes on the underlying labor market test 
for the job opportunity. Upon acceptance of 
an amendment, the CO will submit to the 
SWA any necessary changes to the job order 
and update the electronic job registry. The 
employer must promptly provide copies of 
any approved amendments to all U.S. work-
ers hired under the original job order. 

(b) Minor changes to the period of employ-
ment. The employer may request minor 
changes to the total period of employment 
listed on its Application for Temporary Em-
ployment Certification and job order, for a pe-
riod of up to 14 days, but the period of em-
ployment may not exceed a total of 9 
months, except in the event of a one-time oc-
currence. All requests for minor changes to 
the total period of employment must be 
made in writing and will not be effective 
until approved by the CO. In considering 
whether to approve the request, the CO will 
determine whether the proposed amend-
ment(s) are sufficiently justified and must 
take into account the effect of the changes 
on the underlying labor market test for the 
job opportunity. Upon acceptance of an 
amendment, the CO will submit to the SWA 
any necessary changes to the job order and 
update the electronic job registry. The em-
ployer must promptly provide copies of any 
approved amendments to all U.S. workers 
hired under the original job order. 

(c) Other amendments to the Application for 
Temporary Employment Certification and job 
order. The employer may request other 
amendments to the Application for Temporary 
Employment Certification and job order. All 
such requests must be made in writing and 
will not be effective until approved by the 
CO. In considering whether to approve the 
request, the CO will determine whether the 
proposed amendment(s) are sufficiently jus-
tified and must take into account the effect 
of the changes on the underlying labor mar-
ket test for the job opportunity. Upon ac-
ceptance of an amendment, the CO will sub-
mit to the SWA any necessary changes to 
the job order and update the electronic job 
registry. 

(d) Amendments after certification are not 
permitted. The employer must promptly pro-
vide copies of any approved amendments to 
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all U.S. workers hired under the original job 
order. 

§§ 655.36–655.39 [Reserved] 

EFFECTIVE DATE NOTE: At 77 FR 10162, Feb. 
21, 2012, §§ 655.36–655.39 were added and re-
served, effective Apr. 23, 2012. 

POST-ACCEPTANCE REQUIREMENTS 

EFFECTIVE DATE NOTE: At 77 FR 10162, Feb. 
21, 2012, an undesignated center heading was 
added before § 655.40, effective Apr. 23, 2012. 

§ 655.40 Employer-conducted recruit-
ment. 

(a) Employer obligations. Employers 
must conduct recruitment of U.S. 
workers to ensure that there are not 
qualified U.S. workers who will be 
available for the positions listed in the 
Application for Temporary Employment 
Certification. U.S. Applicants can be re-
jected only for lawful job-related rea-
sons. 

(b) Employer-conducted recruitment pe-
riod. Unless otherwise instructed by 
the CO, the employer must conduct the 
recruitment described in §§ 655.42–655.46 
within 14 calendar days from the date 
the Notice of Acceptance is issued. All 
employer-conducted recruitment must 
be completed before the employer sub-
mits the recruitment report as re-
quired in § 655.48. 

(c) U.S. worker referrals. Employers 
must continue to accept referrals of all 
U.S. applicants interested in the posi-
tion until 21 days before the date of 
need. 

(d) Interviewing U.S. workers. Employ-
ers that wish to require interviews 
must conduct those interviews by 
phone or provide a procedure for the 
interviews to be conducted in the loca-
tion where the worker is being re-
cruited so that the worker incurs little 
or no cost. Employers cannot provide 
potential H–2B workers with more fa-
vorable treatment with respect to the 
requirement for, and conduct of, inter-
views. 

(e) Qualified and available U.S. work-
ers. The employer must consider all 
U.S. applicants for the job opportunity. 
The employer must accept and hire any 
applicants who are qualified and who 
will be available. 

(f) Recruitment report. The employer 
must prepare a recruitment report 
meeting the requirements of § 655.48. 

[77 FR 10162, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10162, Feb. 
21, 2012, § 655.40 was added, effective Apr. 23, 
2012. 

§ 655.41 Advertising requirements. 
(a) All recruitment conducted under 

§§ 655.42–655.46 must contain terms and 
conditions of employment that are not 
less favorable than those offered to the 
H–2B workers and, at a minimum, must 
comply with the assurances applicable 
to job orders as set forth in § 655.18(a). 

(b) All advertising must contain the 
following information: 

(1) The employer’s name and contact 
information; 

(2) The geographic area of intended 
employment with enough specificity to 
apprise applicants of any travel re-
quirements and where applicants will 
likely have to reside to perform the 
services or labor; 

(3) A description of the job oppor-
tunity for which certification is sought 
with sufficient information to apprise 
U.S. workers of the services or labor to 
be performed, including the duties, the 
minimum education and experience re-
quirements, the work hours and days, 
and the anticipated start and end dates 
of the job opportunity; 

(4) A statement that the job oppor-
tunity is a temporary, full-time posi-
tion including the total number of job 
openings the employer intends to fill; 

(5) If applicable, a statement that 
overtime will be available to the work-
er and the wage offer(s) for working 
any overtime hours; 

(6) If applicable, a statement indi-
cating that on-the-job training will be 
provided to the worker; 

(7) The wage that the employer is of-
fering, intends to offer or will provide 
to the H–2B workers, or in the event 
that there are multiple wage offers 
(such as where an itinerary is author-
ized through special procedures for an 
employer), the range of applicable 
wage offers, each of which must equal 
or exceed the highest of the prevailing 
wage or the Federal, State, or local 
minimum wage; 

(8) If applicable, any board, lodging, 
or other facilities the employer will 
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offer to workers or intends to assist 
workers in securing; 

(9) All deductions not required by law 
that the employer will make from the 
worker’s paycheck, including, if appli-
cable, reasonable deduction for board, 
lodging, and other facilities offered to 
the workers; 

(10) A statement that transportation 
and subsistence from the place where 
the worker has come to work for the 
employer to the place of employment 
and return transportation and subsist-
ence will be provided, as required by 
§ 655.20(j)(1); 

(11) If applicable, a statement that 
work tools, supplies, and equipment 
will be provided to the worker without 
charge; 

(12) If applicable, a statement that 
daily transportation to and from the 
worksite will be provided by the em-
ployer; 

(13) A statement summarizing the 
three-fourths guarantee as required by 
§ 655.20(f); and 

(14) A statement directing applicants 
to apply for the job opportunity at the 
nearest office of the SWA in the State 
in which the advertisement appeared, 
the SWA contact information, and, if 
applicable, the job order number. 

[77 FR 10162, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10162, Feb. 
21, 2012, § 655.41 was added, effective Apr. 23, 
2012. 

§ 655.42 Newspaper advertisements. 
(a) The employer must place an ad-

vertisement (which may be in a lan-
guage other than English, where the 
CO determines appropriate) on 2 sepa-
rate days, which may be consecutive, 
one of which must be a Sunday (except 
as provided in paragraph (b) of this sec-
tion), in a newspaper of general cir-
culation serving the area of intended 
employment and appropriate to the oc-
cupation and the workers likely to 
apply for the job opportunity. 

(b) If the job opportunity is located 
in a rural area that does not have a 
newspaper with a Sunday edition, the 
CO may direct the employer, in place 
of a Sunday edition, to advertise in the 
regularly published daily edition with 
the widest circulation in the area of in-
tended employment. 

(c) The newspaper advertisements 
must satisfy the requirements in 
§ 655.41. 

(d) The employer must maintain cop-
ies of newspaper pages (with date of 
publication and full copy of the adver-
tisement), or tear sheets of the pages of 
the publication in which the advertise-
ments appeared, or other proof of pub-
lication furnished by the newspaper 
containing the text of the printed ad-
vertisements and the dates of publica-
tion, consistent with the document re-
tention requirements in § 655.56. If the 
advertisement was required to be 
placed in a language other than 
English, the employer must maintain a 
translation and retain it in accordance 
with § 655.56. 

[77 FR 10162, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10162, Feb. 
21, 2012, § 655.42 was added, effective Apr. 23, 
2012. 

§ 655.43 Contact with former U.S. em-
ployees. 

The employer must contact (by mail 
or other effective means) its former 
U.S. workers, including those who have 
been laid off within 120 calendar days 
before the date of need (except those 
who were dismissed for cause or who 
abandoned the worksite), employed by 
the employer in the occupation at the 
place of employment during the pre-
vious year, disclose the terms of the 
job order, and solicit their return to 
the job. The employer must maintain 
documentation sufficient to prove such 
contact in accordance with § 655.56. 

[77 FR 10162, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10162, Feb. 
21, 2012, § 655.43 was added, effective Apr. 23, 
2012. 

§ 655.44 [Reserved] 

EFFECTIVE DATE NOTE: At 77 FR 10162, Feb. 
21, 2012, § 655.44 was added and reserved, effec-
tive Apr. 23, 2012. 

§ 655.45 Contact with bargaining rep-
resentative, posting and other con-
tact requirements. 

(a) If there is a bargaining represent-
ative for any of the employer’s employ-
ees in the occupation and area of in-
tended employment, the employer 
must provide written notice of the job 
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opportunity, by providing a copy of the 
Application for Temporary Employment 
Certification and the job order, and 
maintain documentation that it was 
sent to the bargaining representa-
tive(s). An employer governed by this 
paragraph must include information in 
its recruitment report that confirms 
that the bargaining representative(s) 
was contacted and notified of the posi-
tion openings and whether the organi-
zation referred qualified U.S. work-
er(s), including the number of referrals, 
or was non-responsive to the employ-
er’s requests. 

(b) If there is no bargaining rep-
resentative, the employer must post 
the availability of the job opportunity 
in at least 2 conspicuous locations at 
the place(s) of anticipated employment 
or in some other manner that provides 
reasonable notification to all employ-
ees in the job classification and area in 
which the work will be performed by 
the H–2B workers. Electronic posting, 
such as displaying the notice promi-
nently on any internal or external Web 
site that is maintained by the em-
ployer and customarily used for notices 
to employees about terms and condi-
tions of employment, is sufficient to 
meet this posting requirement as long 
as it otherwise meets the requirements 
of this section. The notice must meet 
the requirements under § 655.41 and be 
posted for at least 15 consecutive busi-
ness days. The employer must main-
tain a copy of the posted notice and 
identify where and when it was posted 
in accordance with § 655.56. 

(c) If appropriate to the occupation 
and area of intended employment, as 
indicated by the CO in the Notice of 
Acceptance, the employer must provide 
written notice of the job opportunity 
to a community-based organization, 
and maintain documentation that it 
was sent to any designated commu-
nity-based organization. An employer 
governed by this paragraph must in-
clude information in its recruitment 
report that confirms that the commu-
nity-based organization was contacted 
and notified of the position openings 
and whether the organization referred 
qualified U.S. worker(s), including the 
number of referrals, or was non-respon-
sive to the employer’s requests. 

[77 FR 10162, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10162, Feb. 
21, 2012, § 655.45 was added, effective Apr. 23, 
2012. 

§ 655.46 Additional employer-con-
ducted recruitment. 

(a) Requirement to conduct additional 
recruitment. The employer may be in-
structed by the CO to conduct addi-
tional recruitment. Such recruitment 
may be required at the discretion of 
the CO where the CO has determined 
that there may be U.S. workers who 
are qualified and who will be available 
for the work, including but not limited 
to where the job opportunity is located 
in an Area of Substantial Unemploy-
ment. 

(b) Nature of the additional employer- 
conducted recruitment. The CO will de-
scribe the precise number and nature of 
the additional recruitment efforts. Ad-
ditional recruitment may include, but 
is not limited to, posting on the em-
ployer’s Web site or another Web site, 
contact with additional community- 
based organizations, additional contact 
with State One-Stop Career Centers, 
and other print advertising, such as 
using a professional, trade or ethnic 
publication where such a publication is 
appropriate for the occupation and the 
workers likely to apply for the job op-
portunity. 

(c) Proof of the additional employer- 
conducted recruitment. The CO will 
specify the documentation or other 
supporting evidence that must be 
maintained by the employer as proof 
that the additional recruitment re-
quirements were met. Documentation 
must be maintained as required in 
§ 655.56. 

[77 FR 10162, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10162, Feb. 
21, 2012, § 655.46 was added, effective Apr. 23, 
2012. 

§ 655.47 Referrals of U.S. workers. 
SWAs may only refer for employment 

individuals who have been apprised of 
all the material terms and conditions 
of employment and who are qualified 
and will be available for employment. 

[77 FR 10162, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10162, Feb. 
21, 2012, § 655.47 was added, effective Apr. 23, 
2012. 
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§ 655.48 Recruitment report. 

(a) Requirements of the recruitment re-
port. The employer must prepare, sign, 
and date a recruitment report. The re-
cruitment report must be submitted by 
a date specified by the CO in the Notice 
of Acceptance and contain the fol-
lowing information: 

(1) The name of each recruitment ac-
tivity or source (e.g., job order and the 
name of the newspaper); 

(2) The name and contact informa-
tion of each U.S. worker who applied or 
was referred to the job opportunity up 
to the date of the preparation of the re-
cruitment report, and the disposition 
of each worker’s application. The em-
ployer must clearly indicate whether 
the job opportunity was offered to the 
U.S. worker and whether the U.S. 
worker accepted or declined; 

(3) Confirmation that former U.S. 
employees were contacted, if applica-
ble, and by what means; 

(4) Confirmation that the bargaining 
representative was contacted, if appli-
cable, and by what means, or that the 
employer posted the availability of the 
job opportunity to all employees in the 
job classification and area in which the 
work will be performed by the H–2B 
workers; 

(5) Confirmation that the commu-
nity-based organization designated by 
the CO was contacted, if applicable; 

(6) If applicable, confirmation that 
additional recruitment was conducted 
as directed by the CO; and 

(7) If applicable, for each U.S. worker 
who applied for the position but was 
not hired, the lawful job-related rea-
son(s) for not hiring the U.S. worker. 

(b) Duty to update recruitment report. 
The employer must continue to update 
the recruitment report throughout the 
recruitment period. The updated report 
need not be submitted to the Depart-
ment, but must be made available in 
the event of a post-certification audit 
or upon request by DOL. 

[77 FR 10162, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10162, Feb. 
21, 2012, § 655.48 was added, effective Apr. 23, 
2012. 

§ 655.49 [Reserved] 

EFFECTIVE DATE NOTE: At 77 FR 10162, Feb. 
21, 2012, § 655.49 was added and reserved, effec-
tive Apr. 23, 2012. 

LABOR CERTIFICATION DETERMINATIONS 

EFFECTIVE DATE NOTE: At 77 FR 10163, Feb. 
21, 2012, an undesignated center heading was 
added before § 655.50, effective Apr. 23, 2012. 

§ 655.50 Enforcement process. 

(a) Authority of the WHD Adminis-
trator. The WHD Administrator shall 
perform all the Secretary’s investiga-
tive and enforcement functions under 
secs. 1101(a)(15)(H)(ii)(b), 103(a)(6), and 
214(c) of the INA, pursuant to the dele-
gation of authority from the Secretary 
of Homeland Security to the Secretary 
of Labor. 

(b) Conduct of investigations. The Ad-
ministrator, WHD, shall, either pursu-
ant to a complaint or otherwise, con-
duct such investigations as may, in the 
judgment of the Administrator, be ap-
propriate, and in connection therewith, 
may enter and inspect such places and 
such records (and make transcriptions 
or copies thereof), question such per-
sons, and gather such information as 
deemed necessary by the Adminis-
trator to determine compliance regard-
ing the matters which are the subject 
of investigation. 

(c) Employer cooperation/availability of 
records. An employer shall at all times 
cooperate in administrative and en-
forcement proceedings. An employer 
being investigated shall make avail-
able to the WHD Administrator such 
records, information, persons, and 
places as the Administrator deems ap-
propriate to copy, transcribe, question, 
or inspect. Where the records are main-
tained at a central recordkeeping of-
fice, other than in the place or places 
of employment, such records must be 
made available for inspection and 
copying within 72 hours following no-
tice from the Secretary, or a duly au-
thorized and designated representative. 
No employer or representative or agent 
of an employer subject to the provi-
sions of secs. 1101(a)(15)(H)(ii)(b) and 
214(c) of the INA and/or of this subpart 
shall interfere with any official of the 
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Department who is performing an in-
vestigation, inspection, or law enforce-
ment function pursuant to 8 U.S.C. 
1101(a)(15)(H)(ii)(b) or 1184(c). Any such 
interference shall be a violation of the 
labor certification application and of 
this subpart, and the Administrator 
may take such further actions as the 
Administrator considers appropriate. 
(Federal criminal statutes prohibit cer-
tain interference with a Federal officer 
in the performance of official duties. 18 
U.S.C. 111 and 18 U.S.C. 1114.) 

(d) Confidentiality. The WHD Admin-
istrator shall, to the extent possible 
under existing law, protect the con-
fidentiality of any person who provides 
information to the Department in con-
fidence in the course of an investiga-
tion or otherwise under this subpart. 

EFFECTIVE DATE NOTE: At 77 FR 10163, Feb. 
21, 2012, § 655.50 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.50 Determinations. 
(a) Certifying Officers (COs). The Adminis-

trator, OFLC is the Department’s National 
CO. The Administrator, OFLC and the CO(s), 
by virtue of delegation from the Adminis-
trator, OFLC, have the authority to certify 
or deny Applications for Temporary Employ-
ment Certification under the H–2B non-
immigrant classification. If the Adminis-
trator, OFLC directs that certain types of 
temporary labor certification applications or 
a specific Application for Temporary Employ-
ment Certification under the H–2B non-
immigrant classification be handled by the 
OFLC’s National Office, the Director of the 
NPC will refer such applications to the Ad-
ministrator, OFLC. 

(b) Determination. Except as otherwise pro-
vided in this paragraph, the CO will make a 
determination either to certify or deny the 
Application for Temporary Employment Certifi-
cation. The CO will certify the application 
only if the employer has met all the require-
ments of this subpart, including the criteria 
for certification in § 655.51, thus dem-
onstrating that there is an insufficient num-
ber of U.S. workers who are qualified and 
who will be available for the job opportunity 
for which certification is sought and that the 
employment of the H–2B workers will not ad-
versely affect the benefits, wages, and work-
ing conditions of similarly employed U.S. 
workers. 

§ 655.51 Criteria for certification. 
(a) The criteria for certification in-

clude whether the employer has a valid 
H–2B Registration to participate in the 

H–2B program and has complied with 
all of the requirements necessary to 
grant the labor certification. 

(b) In making a determination 
whether there are insufficient U.S. 
workers to fill the employer’s job op-
portunity, the CO will count as avail-
able any U.S. worker referred by the 
SWA or any U.S. worker who applied 
(or on whose behalf an application is 
made) directly to the employer, but 
who was rejected by the employer for 
other than a lawful job-related reason. 

(c) A certification will not be granted 
to an employer that has failed to com-
ply with one or more sanctions or rem-
edies imposed by final agency actions 
under the H–2B program. 

[77 FR 10164, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10164, Feb. 
21, 2012, § 655.51 was added, effective Apr. 23, 
2012. 

§ 655.52 Approved certification. 

If a temporary labor certification is 
granted, the CO will send the approved 
Application for Temporary Employment 
Certification and a Final Determination 
letter to the employer by means nor-
mally assuring next day delivery, in-
cluding electronic mail, and a copy, if 
applicable, to the employer’s attorney 
or agent. If and when the Application 
for Temporary Employment Certification 
will be permitted to be electronically 
filed, the employer must sign the cer-
tified Application for Temporary Employ-
ment Certification as directed by the CO. 
The employer must retain a signed 
copy of the Application for Temporary 
Employment Certification, as required by 
§ 655.56. 

[77 FR 10164, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10164, Feb. 
21, 2012, § 655.52 was added, effective Apr. 23, 
2012. 

§ 655.53 Denied certification. 

If a temporary labor certification is 
denied, the CO will send the Final De-
termination letter to the employer by 
means normally assuring next day de-
livery, including electronic mail, and a 
copy, if applicable, to the employer’s 
attorney or agent. The Final Deter-
mination letter will: 
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(a) State the reason(s) certification 
is denied, citing the relevant regu-
latory standards and/or special proce-
dures; 

(b) Offer the employer an opportunity 
to request administrative review of the 
denial under § 655.61; and 

(c) State that if the employer does 
not request administrative review in 
accordance with § 655.61, the denial is 
final and the Department will not ac-
cept any appeal on that Application for 
Temporary Employment Certification. 

[77 FR 10164, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10164, Feb. 
21, 2012, § 655.53 was added, effective Apr. 23, 
2012. 

§ 655.54 Partial certification. 

The CO may issue a partial certifi-
cation, reducing either the period of 
need or the number of H–2B workers or 
both for certification, based upon infor-
mation the CO receives during the 
course of processing the Application for 
Temporary Employment Certification. The 
number of workers certified will be re-
duced by one for each referred U.S. 
worker who is qualified and who will be 
available at the time and place needed 
to perform the services or labor and 
who has not been rejected for lawful 
job-related reasons. If a partial labor 
certification is issued, the CO will 
amend the Application for Temporary 
Employment Certification and then re-
turn it to the employer with a Final 
Determination letter, with a copy to 
the employer’s attorney or agent, if ap-
plicable. The Final Determination let-
ter will: 

(a) State the reason(s) why either the 
period of need and/or the number of H– 
2B workers requested has been reduced, 
citing the relevant regulatory stand-
ards and/or special procedures; 

(b) If applicable, address the avail-
ability of U.S. workers in the occupa-
tion; 

(c) Offer the employer an opportunity 
to request administrative review of the 
partial certification under § 655.61; and 

(d) State that if the employer does 
not request administrative review in 
accordance with § 655.61, the partial 
certification is final and the Depart-
ment will not accept any appeal on 

that Application for Temporary Employ-
ment Certification. 

[77 FR 10164, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10164, Feb. 
21, 2012, § 655.54 was added, effective Apr. 23, 
2012. 

§ 655.55 Validity of temporary labor 
certification. 

(a) Validity period. A temporary labor 
certification is valid only for the pe-
riod as approved on the Application for 
Temporary Employment Certification. The 
certification expires on the last day of 
authorized employment. 

(b) Scope of validity. A temporary 
labor certification is valid only for the 
number of H–2B positions, the area of 
intended employment, the job classi-
fication and specific services or labor 
to be performed, and the employer 
specified on the approved Application 
for Temporary Employment Certification, 
including any approved modifications. 
The temporary labor certification may 
not be transferred from one employer 
to another unless the employer to 
which it is transferred is a successor in 
interest to the employer to which it 
was issued. 

[77 FR 10164, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10164, Feb. 
21, 2012, § 655.55 was added, effective Apr. 23, 
2012. 

§ 655.56 Document retention require-
ments of H–2B employers. 

(a) Entities required to retain docu-
ments. All employers filing an Applica-
tion for Temporary Employment Certifi-
cation requesting H–2B workers are re-
quired to retain the documents and 
records proving compliance with 29 
CFR part 503 and this subpart, includ-
ing but not limited to those specified 
in paragraph (c) of this section. 

(b) Period of required retention. The 
employer must retain records and doc-
uments for 3 years from the date of cer-
tification of the Application for Tem-
porary Employment Certification, or from 
the date of adjudication if the Applica-
tion for Temporary Employment Certifi-
cation is denied, or 3 years from the day 
the Department receives the letter of 
withdrawal provided in accordance 
with § 655.62. For the purposes of this 
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section, records and documents re-
quired to be retained in connection 
with an H–2B Registration must be re-
tained in connection with all of the Ap-
plications for Temporary Employment 
Certification that are supported by it. 

(c) Documents and records to be re-
tained by all employer applicants. All 
employers filing an H–2B Registration 
and an Application for Temporary Em-
ployment Certification must retain the 
following documents and records and 
must provide the documents and 
records to the Department and other 
Federal agencies in the event of an 
audit or investigation: 

(1) Documents and records not pre-
viously submitted during the registra-
tion process that substantiate tem-
porary need; 

(2) Proof of recruitment efforts, as 
applicable, including: 

(i) Job order placement as specified 
in § 655.16; 

(ii) Advertising as specified in 
§§ 655.41 and 655.42; 

(iii) Contact with former U.S. work-
ers as specified in § 655.43; 

(iv) Contact with bargaining rep-
resentative(s), or a copy of the posting 
of the job opportunity, if applicable, as 
specified in § 655.45(a) or (b); and 

(v) Additional employer-conducted 
recruitment efforts as specified in 
§ 655.46; 

(3) Substantiation of the information 
submitted in the recruitment report 
prepared in accordance with § 655.48, 
such as evidence of nonapplicability of 
contact with former workers as speci-
fied in § 655.43; 

(4) The final recruitment report and 
any supporting resumes and contact in-
formation as specified in § 655.48; 

(5) Records of each worker’s earnings, 
hours offered and worked, location(s) of 
work performed, and other information 
as specified in § 655.20(i); 

(6) If appropriate, records of reim-
bursement of transportation and sub-
sistence costs incurred by the workers, 
as specified in § 655.20(j). 

(7) Evidence of contact with U.S. 
workers who applied for the job oppor-
tunity in the Application for Temporary 
Employment Certification, including doc-
uments demonstrating that any rejec-
tions of U.S. workers were for lawful, 

job-related reasons, as specified in 
§ 655.20(r); 

(8) Evidence of contact with any 
former U.S. worker in the occupation 
at the place of employment in the Ap-
plication for Temporary Employment Cer-
tification, including documents dem-
onstrating that the U.S. worker had 
been offered the job opportunity in the 
Application for Temporary Employment 
Certification, as specified in § 655.20(w), 
and that the U.S. worker either refused 
the job opportunity or was rejected 
only for lawful, job-related reasons, as 
specified in § 655.20(r); 

(9) The written contracts with agents 
or recruiters as specified in §§ 655.8 and 
655.9, and the list of the identities and 
locations of persons hired by or work-
ing for the agent or recruiter and these 
entities’ agents or employees, as speci-
fied in § 655.9; 

(10) Written notice provided to and 
informing OFLC that an H–2B worker 
or worker in corresponding employ-
ment has separated from employment 
before the end date of employment 
specified in the Application for Tem-
porary Employment Certification, as spec-
ified in § 655.20(y); 

(11) The H–2B Registration, job order 
and a copy of the Application for Tem-
porary Employment Certification. If and 
when the Application for Temporary Em-
ployment Certification and H–2B Reg-
istration is permitted to be electroni-
cally filed, a printed copy of each adju-
dicated Application for Temporary Em-
ployment Certification, including any 
modifications, amendments or exten-
sions will be signed by the employer as 
directed by the CO and retained; 

(12) The H–2B Petition, including all 
accompanying documents; and 

(13) Any collective bargaining agree-
ment(s), individual employment con-
tract(s), or payroll records from the 
previous year necessary to substan-
tiate any claim that certain incumbent 
workers are not included in cor-
responding employment, as specified in 
§ 655.5. 

(d) Availability of documents for en-
forcement purposes. An employer must 
make available to the Administrator, 
WHD within 72 hours following a re-
quest by the WHD the documents and 
records required under 29 CFR part 503 
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and this section so that the Adminis-
trator, WHD may copy, transcribe, or 
inspect them. 

[77 FR 10164, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10164, Feb. 
21, 2012, § 655.56 was added, effective Apr. 23, 
2012. 

§ 655.57 Request for determination 
based on nonavailability of U.S. 
workers. 

(a) Standards for requests. If a tem-
porary labor certification has been par-
tially granted or denied, based on the 
CO’s determination that qualified U.S. 
workers are available, and, on or after 
21 calendar days before the date of 
need, some or all of those qualified U.S. 
workers are, in fact no longer avail-
able, the employer may request a new 
temporary labor certification deter-
mination from the CO. Prior to making 
a new determination the CO will 
promptly ascertain (which may be 
through the SWA or other sources of 
information on U.S. worker avail-
ability) whether specific qualified re-
placement U.S. workers are available 
or can be reasonably expected to be 
present at the employer’s establish-
ment with 72 hours from the date the 
employer’s request was received. The 
CO will expeditiously, but in no case 
later than 72 hours after the time a 
complete request (including the signed 
statement included in paragraph (b) of 
this section) is received, make a deter-
mination on the request. An employer 
may appeal a denial of such a deter-
mination in accordance with proce-
dures contained in § 655.61. 

(b) Unavailability of U.S. workers. The 
employer’s request for a new deter-
mination must be made directly to the 
CO by electronic mail or other appro-
priate means and must be accompanied 
by a signed statement confirming the 
employer’s assertion. In addition, un-
less the employer has provided to the 
CO notification of abandonment or ter-
mination of employment as required by 
§ 655.20(y), the employer’s signed state-
ment must include the name and con-
tact information of each U.S. worker 
who became unavailable and must sup-
ply the reason why the worker has be-
come unavailable. 

(c) Notification of determination. If the 
CO determines that U.S. workers have 

become unavailable and cannot iden-
tify sufficient available U.S. workers 
who are qualified or who are likely to 
become available, the CO will grant the 
employer’s request for a new deter-
mination. However, this does not pre-
clude an employer from submitting 
subsequent requests for new determina-
tions, if warranted, based on subse-
quent facts concerning purported non-
availability of U.S. workers or referred 
workers not being qualified because of 
lawful job-related reasons. 

[77 FR 10164, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10164, Feb. 
21, 2012, § 655.57 was added, effective Apr. 23, 
2012. 

§§ 655.58–655.59 [Reserved] 

EFFECTIVE DATE NOTE: At 77 FR 10165, Feb. 
21, 2012, §§ 655.58 through 655.59 were added 
and reserved, effective Apr. 23, 2012. 

POST CERTIFICATION ACTIVITIES 

EFFECTIVE DATE NOTE: At 77 FR 10165, Feb. 
21, 2012, an undesignated center heading was 
added before § 655.60, effective Apr. 23, 2012. 

§ 655.60 Violations. 
The WHD Administrator, through in-

vestigation, shall determine whether 
an employer has— 

(a) Filed a petition with ETA that 
willfully misrepresents a material fact. 

(b) Substantially failed to meet any 
of the conditions of the labor certifi-
cation application attested to, as listed 
in § 655.22, or any of the conditions of 
the DHS Form I–129, Petition for a 
Nonimmigrant Worker for an H–2B 
worker in 8 CFR 214.2(h). 

(c) Misrepresented a material fact to 
the State Department during the visa 
application process. 

EFFECTIVE DATE NOTE: At 77 FR 10165, Feb. 
21, 2012, § 655.60 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.60 Extensions. 
An employer may apply for extensions of 

the period of employment in the following 
circumstances. A request for extension must 
be related to weather conditions or other 
factors beyond the control of the employer 
(which may include unforeseeable changes in 
market conditions), and must be supported 
in writing, with documentation showing why 
the extension is needed and that the need 
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could not have been reasonably foreseen by 
the employer. The CO will notify the em-
ployer of the decision in writing. The CO will 
not grant an extension where the total work 
period under that Application for Temporary 
Employment Certification and the authorized 
extension would exceed 9 months for employ-
ers whose temporary need is seasonal, peak-
load, or intermittent, or 3 years for employ-
ers that have a one-time occurrence of tem-
porary need, except in extraordinary cir-
cumstances. The employer may appeal a de-
nial of a request for an extension by fol-
lowing the procedures in § 655.61. The H–2B 
employer’s assurances and obligations under 
the temporary labor certification will con-
tinue to apply during the extended period of 
employment. The employer must imme-
diately provide to its workers a copy of any 
approved extension. 

§ 655.61 Administrative review. 
(a) Request for review. Where author-

ized in this subpart, employers may re-
quest an administrative review before 
the BALCA of a determination by the 
CO. In such cases, the request for re-
view: 

(1) Must be sent to the BALCA, with 
a copy simultaneously sent to the CO 
who denied the application, within 10 
business days from the date of deter-
mination; 

(2) Must clearly identify the par-
ticular determination for which review 
is sought; 

(3) Must set forth the particular 
grounds for the request; 

(4) Must include a copy of the CO’s 
determination; and 

(5) May contain only legal argument 
and such evidence as was actually sub-
mitted to the CO before the date the 
CO’s determination was issued. 

(b) Appeal file. Upon the receipt of a 
request for review, the CO will, within 
7 business days, assemble and submit 
the Appeal File using means to ensure 
same day or next day delivery, to the 
BALCA, the employer, and the Asso-
ciate Solicitor for Employment and 
Training Legal Services, Office of the 
Solicitor, U.S. Department of Labor. 

(c) Briefing schedule. Within 7 busi-
ness days of receipt of the Appeal File, 
the counsel for the CO may submit, 
using means to ensure same day or 
next day delivery, a brief in support of 
the CO’s decision. 

(d) Assignment. The Chief ALJ may 
designate a single member or a three 

member panel of the BALCA to con-
sider a particular case. 

(e) Review. The BALCA must review 
the CO’s determination only on the 
basis of the Appeal File, the request for 
review, and any legal briefs submitted 
and must: 

(1) Affirm the CO’s determination; or 
(2) Reverse or modify the CO’s deter-

mination; or 
(3) Remand to the CO for further ac-

tion. 
(f) Decision. The BALCA should no-

tify the employer, the CO, and counsel 
for the CO of its decision within 7 busi-
ness days of the submission of the CO’s 
brief or 10 business days after receipt of 
the Appeal File, whichever is later, 
using means to ensure same day or 
next day delivery. 

[77 FR 10166, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb. 
21, 2012, § 655.61 was added, effective Apr. 23, 
2012. 

§ 655.62 Withdrawal of an Application 
for Temporary Employment Certifi-
cation. 

Employers may withdraw an Applica-
tion for Temporary Employment Certifi-
cation after it has been accepted and 
before it is adjudicated. The employer 
must request such withdrawal in writ-
ing. 

[77 FR 10166, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb. 
21, 2012, § 655.62 was added, effective Apr. 23, 
2012. 

§ 655.63 Public disclosure. 

The Department will maintain an 
electronic file accessible to the public 
with information on all employers ap-
plying for temporary nonagricultural 
labor certifications. The database will 
include such information as the num-
ber of workers requested, the date 
filed, the date decided, and the final 
disposition. 

[77 FR 10166, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb. 
21, 2012, § 655.63 was added, effective Apr. 23, 
2012. 
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§ 655.64 [Reserved] 

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb. 
21, 2012, § 655.64 was added and reserved, effec-
tive Apr. 23, 2012. 

§ 655.65 Remedies for violations. 
(a) Upon determining that an em-

ployer has willfully failed to pay 
wages, in violation of the attestation 
required by § 655.22(e) or willfully re-
quired employees to pay for fees or ex-
penses prohibited by § 655.22(j), or will-
fully made impermissible deductions 
from pay as provided in § 655.22(g), the 
WHD Administrator may assess civil 
money penalties that are equal to the 
difference between the amount that 
should have been paid and the amount 
that actually was paid to such non-
immigrant(s), not to exceed $10,000. 

(b) Upon determining that an em-
ployer has terminated by layoff or oth-
erwise any employee described in 
§ 622.55(k) of this part, within the pe-
riod described in that section, the Ad-
ministrator may assess civil money 
penalties that are equal to the wages 
that would have been earned but for 
the layoff at the H–2B rate for that pe-
riod, not to exceed $10,000. No civil 
money penalty shall be assessed, how-
ever, if the employee refused the job 
opportunity, or was terminated for 
lawful, job-related reasons. 

(c) The Administrator may assess 
civil money penalties in an amount not 
to exceed $10,000 per violation for any 
substantial failure to meet the condi-
tions provided in the H–2B Application 
for Temporary Employment Certification 
or the DHS Form I–129, Petition for a 
Nonimmigrant Worker for an H–2B 
worker or successor form, or any will-
ful misrepresentation in the applica-
tion or petition, or a failure to cooper-
ate with a Department audit or inves-
tigation. 

(d) Substantial failure in paragraph 
(b) of this section shall mean a willful 
failure that constitutes a significant 
deviation from the terms and condi-
tions of the labor condition application 
or the DHS Form I–129, Petition for a 
Nonimmigrant Worker for an H–2B 
worker or successor form. 

(e) For purposes of this subpart, 
‘‘willful failure’’ means a knowing fail-
ure or a reckless disregard with respect 

to whether the conduct was contrary to 
sec. 214(c) of the INA, or this subpart. 
See McLaughlin v. Richland Shoe Co., 
486 U.S. 128 (1988); see also Trans World 
Airlines v. Thurston, 469 U.S. 111 (1985). 

(f) The provisions of this subpart be-
come applicable upon the date that the 
employer’s labor condition application 
is certified and/or upon the date em-
ployment commences, whichever is 
earlier. The employer’s submission and 
signature on the labor certification ap-
plication and DHS Form I–129, Petition 
for a Nonimmigrant Worker for an H– 
2B worker or successor form con-
stitutes the employer’s representation 
that the statements on the application 
are accurate and its acknowledgment 
and acceptance of the obligations of 
the program. The employer’s accept-
ance of these obligations is re-affirmed 
by the employer’s submission of the pe-
tition (Form I–129), supported by the 
labor certification. 

(g) In determining the amount of the 
civil money penalty to be assessed pur-
suant to paragraphs (b) and (c) of this 
section, the WHD Administrator shall 
consider the type of violation com-
mitted and other relevant factors. In 
determining the level of penalties to be 
assessed, the highest penalties shall be 
reserved for willful failures to meet 
any of the conditions of the application 
that involve harm to U.S. workers. 
Other factors which may be considered 
include, but are not limited to, the fol-
lowing: 

(1) Previous history of violation, or 
violations, by the employer under the 
INA and this subpart, and 8 CFR 214.2; 

(2) The number of U.S. or H–2B work-
ers employed by the employer and af-
fected by the violation or violations; 

(3) The gravity of the violation or 
violations; 

(4) Efforts made by the employer in 
good faith to comply with the INA and 
regulatory provisions of this subpart 
and at 8 CFR 214.2(h); 

(5) The employer’s explanation of the 
violation or violations; 

(6) The employer’s commitment to 
future compliance; and 

(7) The extent to which the employer 
achieved a financial gain due to the 
violation, or the potential financial 
loss to the employer’s workers. 
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(h) Disqualification from approval of 
petitions. Where the WHD Adminis-
trator finds a substantial failure to 
meet any conditions of the application 
or in a DHS Form I–129, or a willful 
misrepresentation of a material fact in 
an application or in a DHS Form I–129, 
as those terms are defined in § 655.31, 
the Administrator may recommend 
that ETA debar the employer for a pe-
riod of no less than 1 year, and no more 
than 3 years. 

(i) If the WHD Administrator finds a 
violation of the provisions specified in 
this subpart, the Administrator may 
impose such other administrative rem-
edies as the Administrator determines 
to be appropriate, including reinstate-
ment of displaced U.S. workers, or 
other appropriate legal or equitable 
remedies. If the WHD Administrator 
finds that an employer has not paid 
wages at the wage level specified under 
the application and required by 
§ 655.22(e), the Administrator may re-
quire the employer to provide for pay-
ment of such amounts of back pay as 
may be required to comply with the re-
quirements of § 655.22(e). 

(j) The civil money penalties deter-
mined by the WHD Administrator to be 
appropriate are due for payment within 
30 days of the assessment by the Ad-
ministrator, or upon the decision by an 
administrative law judge where a hear-
ing is timely requested, or upon the de-
cision by the Secretary where review is 
granted. The employer shall remit the 
amount of the civil money penalty by 
certified check or money order made 
payable to the order of ‘‘Wage and 
Hour Division, Labor.’’ The remittance 
shall be delivered or mailed to the 
Wage and Hour Division office in the 
manner directed in the Administrator’s 
notice of determination. The payment 
or performance of any other remedy 
prescribed by the Administrator shall 
follow procedures established by the 
Administrator. 

(k) The Federal Civil Penalties Infla-
tion Adjustment Act of 1990, as amend-
ed (28 U.S.C. 2461 note), requires that 
inflationary adjustments to civil 
money penalties in accordance with a 
specified cost-of-living formula be 
made, by regulation, at least every 4 
years. The adjustments are to be based 
on changes in the Consumer Price 

Index for all Urban Consumers (CPI–U) 
for the U.S. City Average for All Items. 
The adjusted amounts will be published 
in the FEDERAL REGISTER. The amount 
of the penalty in a particular case will 
be based on the amount of the penalty 
in effect at the time the violation oc-
curs. 

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb. 
21, 2012, § 655.65 was removed and reserved, ef-
fective Apr. 23, 2012. 

§§ 655.66–655.69 [Reserved] 

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb. 
21, 2012, §§ 655.66 through 655.69 were added 
and reserved, effective Apr. 23, 2012. 

INTEGRITY MEASURES 

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb. 
21, 2012, an undesignated center heading was 
added before § 655.70, effective Apr. 23, 2012. 

§ 655.70 WHD Administrator’s deter-
mination. 

(a) The WHD Administrator’s deter-
mination shall be served on the em-
ployer by personal service or by cer-
tified mail at the employer’s last 
known address. Where service by cer-
tified mail is not accepted by the em-
ployer, the Administrator may exercise 
discretion to serve the determination 
by regular mail. 

(b) The WHD Administrator shall file 
with the Chief Administrative Law 
Judge, U.S. Department of Labor, a 
copy of the Administrator’s determina-
tion. 

(c) The WHD Administrator’s written 
determination shall: 

(1) Set forth the determination of the 
Administrator and the reason or rea-
sons therefore, and in the case of a 
finding of violation(s) by an employer, 
prescribe the amount of any back 
wages and civil money penalties as-
sessed and the reason therefor. 

(2) Inform the employer that a hear-
ing may be requested pursuant to 
§ 655.71. 

(3) Inform the employer that in the 
absence of a timely request for a hear-
ing, received by the Chief Administra-
tive Law Judge within 15 calendar days 
of the date of the determination, the 
determination of the Administrator 
shall become final and not appealable. 
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(4) Set forth the procedure for re-
questing a hearing, give the addresses 
of the Chief Administrative Law Judge 
(with whom the request must be filed) 
and the representative(s) of the Solic-
itor of Labor (upon whom copies of the 
request must be served). 

(5) Where appropriate, inform the 
employer that the Administrator will 
notify ETA and DHS of the occurrence 
of a violation by the employer. 

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb. 
21, 2012, § 655.70 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.70 Audits. 
The CO may conduct audits of adjudicated 

temporary labor certification applications. 
(a) Discretion. The CO has the sole discre-

tion to choose the applications selected for 
audit. 

(b) Audit letter. Where an application is se-
lected for audit, the CO will send an audit 
letter to the employer and a copy, if appro-
priate, to the employer’s attorney or agent. 
The audit letter will: 

(1) Specify the documentation that must 
be submitted by the employer; 

(2) Specify a date, no more than 30 cal-
endar days from the date the audit letter is 
issued, by which the required documentation 
must be sent to the CO; and 

(3) Advise that failure to fully comply with 
the audit process may result: 

(i) In the requirement that the employer 
undergo the assisted recruitment procedures 
in § 655.71 in future filings of H–2B temporary 
labor certification applications for a period 
of up to 2 years, or 

(ii) In a revocation of the certification and/ 
or debarment from the H–2B program and 
any other foreign labor certification pro-
gram administered by the Department. 

(c) Supplemental information request. During 
the course of the audit examination, the CO 
may request supplemental information and/ 
or documentation from the employer in 
order to complete the audit. If cir-
cumstances warrant, the CO can issue one or 
more requests for supplemental information. 

(d) Potential referrals. In addition to meas-
ures in this subpart, the CO may decide to 
provide the audit findings and underlying 
documentation to DHS, WHD, or other ap-
propriate enforcement agencies. The CO may 
refer any findings that an employer discour-
aged a qualified U.S. worker from applying, 
or failed to hire, discharged, or otherwise 
discriminated against a qualified U.S. work-
er, to the Department of Justice, Civil 
Rights Division, Office of Special Counsel for 
Unfair Immigration Related Employment 
Practices. 

§ 655.71 Request for hearing. 

(a) An employer desiring review of a 
determination issued under § 655.70, in-
cluding judicial review, shall make a 
request for such an administrative 
hearing in writing to the Chief Admin-
istrative Law Judge at the address 
stated in the notice of determination. 
In such a proceeding, the Adminis-
trator shall be the prosecuting party, 
and the employer shall be the respond-
ent. If such a request for an adminis-
trative hearing is timely filed, the 
WHD Administrator’s determination 
shall be inoperative unless and until 
the case is dismissed or the Adminis-
trative Law Judge issues an order af-
firming the decision. 

(b) No particular form is prescribed 
for any request for hearing permitted 
by this section. However, any such re-
quest shall: 

(1) Be dated; 
(2) Be typewritten or legibly written; 
(3) Specify the issue or issues stated 

in the notice of determination giving 
rise to such request; 

(4) State the specific reason or rea-
sons why the employer believes such 
determination is in error; 

(5) Be signed by the employer making 
the request or by an authorized rep-
resentative of such employer; and 

(6) Include the address at which such 
employer or authorized representative 
desires to receive further communica-
tions relating thereto. 

(c) The request for such hearing must 
be received by the Chief Administra-
tive Law Judge, at the address stated 
in the WHD Administrator’s notice of 
determination, no later than 15 cal-
endar days after the date of the deter-
mination. An employer which fails to 
meet this 15-day deadline for request-
ing a hearing may thereafter partici-
pate in the proceedings only by consent 
of the administrative law judge. 

(d) The request may be filed in per-
son, by facsimile transmission, by cer-
tified or regular mail, or by courier 
service. For the requesting employer’s 
protection, if the request is by mail, it 
should be by certified mail. If the re-
quest is by facsimile transmission, the 
original of the request, signed by the 
employer or authorized representative, 
shall be filed within 10 days. 
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(e) Copies of the request for a hearing 
shall be sent by the employer or au-
thorized representative to the WHD of-
ficial who issued the WHD Administra-
tor’s notice of determination, and to 
the representative(s) of the Solicitor of 
Labor identified in the notice of deter-
mination. 

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb. 
21, 2012, § 655.71 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.71 CO-ordered assisted recruitment. 
(a) Requirement of assisted recruitment. If, as 

a result of audit or otherwise, the CO deter-
mines that a violation has occurred that 
does not warrant debarment, the CO may re-
quire the employer to engage in assisted re-
cruitment for a defined period of time for 
any future Application for Temporary Employ-
ment Certification. 

(b) Notification of assisted recruitment. The 
CO will notify the employer (and its attor-
ney or agent, if applicable) in writing of the 
assisted recruitment that will be required of 
the employer for a period of up to 2 years 
from the date the notice is issued. The noti-
fication will state the reasons for the imposi-
tion of the additional requirements, state 
that the employer’s agreement to accept the 
conditions will constitute their inclusion as 
bona fide conditions and terms of a tem-
porary labor certification, and offer the em-
ployer an opportunity to request an adminis-
trative review. If administrative review is 
requested, the procedures in § 655.61 apply. 

(c) Assisted recruitment. The assisted re-
cruitment process will be in addition to any 
recruitment required of the employer by 
§§ 655.41 through 655.47 and may consist of, 
but is not limited to, one or more of the fol-
lowing: 

(1) Requiring the employer to submit a 
draft advertisement to the CO for review and 
approval at the time of filing the Application 
for Temporary Employment Certification; 

(2) Designating the sources where the em-
ployer must recruit for U.S. workers, includ-
ing newspapers and other publications, and 
directing the employer to place the adver-
tisement(s) in such sources; 

(3) Extending the length of the placement 
of the advertisement and/or job order; 

(4) Requiring the employer to notify the 
CO and the SWA in writing when the adver-
tisement(s) are placed; 

(5) Requiring an employer to perform any 
additional assisted recruitment directed by 
the CO; 

(6) Requiring the employer to provide proof 
of the publication of all advertisements as 
directed by the CO, in addition to providing 
a copy of the job order; 

(7) Requiring the employer to provide proof 
of all SWA referrals made in response to the 
job order; 

(8) Requiring the employer to submit any 
proof of contact with all referrals and past 
U.S. workers; and/or 

(9) Requiring the employer to provide any 
additional documentation verifying it con-
ducted the assisted recruitment as directed 
by the CO. 

(d) Failure to comply. If an employer mate-
rially fails to comply with requirements or-
dered by the CO under this section, the cer-
tification will be denied and the employer 
and/or its attorney or agent may be debarred 
under § 655.73. 

§ 655.72 Hearing rules of practice. 

(a) Except as specifically provided in 
this subpart, and to the extent they do 
not conflict with the provisions of this 
subpart, the ‘‘Rules of Practice and 
Procedure for Administrative Hearings 
Before the Office of Administrative 
Law Judges’’ established by the Sec-
retary at 29 CFR part 18 shall apply to 
administrative proceedings under this 
subpart. 

(b) As provided in the Administrative 
Procedure Act, 5 U.S.C. 556, any oral or 
documentary evidence may be received 
in proceedings under this part. The 
Federal Rules of Evidence and subpart 
B of the Rules of Practice and Proce-
dure for Administrative Hearings Be-
fore the Office of Administrative Law 
Judges (29 CFR part 18, subpart B) shall 
not apply, but principles designed to 
ensure production of relevant and pro-
bative evidence shall guide the admis-
sion of evidence. The administrative 
law judge may exclude evidence which 
is immaterial, irrelevant, or unduly re-
petitive. 

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb. 
21, 2012, § 655.72 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.72 Revocation. 
(a) Basis for DOL revocation. The Adminis-

trator, OFLC may revoke a temporary labor 
certification approved under this subpart, if 
the Administrator, OFLC finds: 

(1) The issuance of the temporary labor 
certification was not justified due to fraud or 
willful misrepresentation of a material fact 
in the application process, as defined in 
§ 655.73(d); 

(2) The employer substantially failed to 
comply with any of the terms or conditions 
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of the approved temporary labor certifi-
cation. A substantial failure is a willful fail-
ure to comply that constitutes a significant 
deviation from the terms and conditions of 
the approved certification and is further de-
fined in § 655.73(d) and (e); 

(3) The employer failed to cooperate with a 
DOL investigation or with a DOL official 
performing an investigation, inspection, 
audit (under § 655.73), or law enforcement 
function under 29 CFR part 503 or this sub-
part; or 

(4) The employer failed to comply with one 
or more sanctions or remedies imposed by 
WHD, or with one or more decisions or or-
ders of the Secretary with the respect to the 
H–2B program. 

(b) DOL procedures for revocation. (1) Notice 
of Revocation. If the Administrator, OFLC 
makes a determination to revoke an employ-
er’s temporary labor certification, the Ad-
ministrator, OFLC will send to the employer 
(and its attorney or agent, if applicable) a 
Notice of Revocation. The notice will con-
tain a detailed statement of the grounds for 
the revocation and inform the employer of 
its right to submit rebuttal evidence or to 
appeal. If the employer does not file rebuttal 
evidence or an appeal within 10 business days 
from the date the Notice of Revocation is 
issued, the notice is the final agency action 
and will take effect immediately at the end 
of the 10-day period. 

(2) Rebuttal. If the employer timely sub-
mits rebuttal evidence, the Administrator, 
OFLC will inform the employer of the final 
determination on the revocation within 10 
business days of receiving the rebuttal evi-
dence. If the Administrator, OFLC deter-
mines that the certification should be re-
voked, the Administrator, OFLC will inform 
the employer of its right to appeal according 
to the procedures of § 655.61. If the employer 
does not appeal the final determination, it 
will become the final agency action. 

(3) Appeal. An employer may appeal a No-
tice of Revocation, or a final determination 
of the Administrator, OFLC after the review 
of rebuttal evidence, according to the appeal 
procedures of § 655.61. The ALJ’s decision is 
the final agency action. 

(4) Stay. The timely filing of rebuttal evi-
dence or an administrative appeal will stay 
the revocation pending the outcome of those 
proceedings. 

(5) Decision. If the temporary labor certifi-
cation is revoked, the Administrator, OFLC 
will send a copy of the final agency action to 
DHS and the Department of State. 

(c) Employer’s obligations in the event of rev-
ocation. If an employer’s temporary labor 
certification is revoked, the employer is re-
sponsible for: 

(1) Reimbursement of actual inbound 
transportation and other expenses; 

(2) The workers’ outbound transportation 
expenses; 

(3) Payment to the workers of the amount 
due under the three-fourths guarantee; and 

(4) Any other wages, benefits, and working 
conditions due or owing to the workers 
under this subpart. 

§ 655.73 Service of pleadings. 

(a) Under this subpart, a party may 
serve any pleading or document by reg-
ular mail. Service on a party is com-
plete upon mailing to the last known 
address. No additional time for filing 
or response is authorized where service 
is by mail. In the interest of expedi-
tious proceedings, the administrative 
law judge may direct the parties to 
serve pleadings or documents by a 
method other than regular mail. 

(b) Two copies of all pleadings and 
other documents in any administrative 
law judge proceeding shall be served on 
the attorneys for the WHD Adminis-
trator. One copy shall be served on the 
Associate Solicitor, Division of Fair 
Labor Standards, Office of the Solic-
itor, U.S. Department of Labor, 200 
Constitution Avenue, NW., Room N– 
2716, Washington, DC 20210, and one 
copy shall be served on the attorney 
representing the Administrator in the 
proceeding. 

(c) Time will be computed beginning 
with the day following service and in-
cludes the last day of the period unless 
it is a Saturday, Sunday, or Federally- 
observed holiday, in which case the 
time period includes the next business 
day. 

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb. 
21, 2012, § 655.73 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.73 Debarment. 
(a) Debarment of an employer. The Adminis-

trator, OFLC may not issue future labor cer-
tifications under this subpart to an employer 
or any successor in interest to that em-
ployer, subject to the time limits set forth in 
paragraph (c) of this section, if the Adminis-
trator, OFLC finds that the employer com-
mitted the following violations: 

(1) Willful misrepresentation of a material 
fact in its H–2B Registration, Application for 
Temporary Employment Certification, or H–2B 
Petition; 

(2) Substantial failure to meet any of the 
terms and conditions of its H–2B Registration, 
Application for Temporary Employment Certifi-
cation, or H–2B Petition. A substantial failure 
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is a willful failure to comply that con-
stitutes a significant deviation from the 
terms and conditions of such documents; or 

(3) Willful misrepresentation of a material 
fact to the DOS during the visa application 
process. 

(b) Debarment of an agent or attorney. If the 
Administrator, OFLC finds, under this sec-
tion, that an attorney or agent committed a 
violation as described in paragraphs (a)(1) 
through (3) of this section or participated in 
an employer’s violation, the Administrator, 
OFLC may not issue future labor certifi-
cations to an employer represented by such 
agent or attorney, subject to the time limits 
set forth in paragraph (c) of this section. 

(c) Period of debarment. Debarment under 
this subpart may not be for less than 1 year 
or more than 5 years from the date of the 
final agency decision. 

(d) Determining whether a violation is willful. 
A willful misrepresentation of a material 
fact or a willful failure to meet the required 
terms and conditions occurs when the em-
ployer, attorney, or agent knows a state-
ment is false or that the conduct is in viola-
tion, or shows reckless disregard for the 
truthfulness of its representation or for 
whether its conduct satisfies the required 
conditions. 

(e) Determining whether a violation is signifi-
cant. In determining whether a violation is a 
significant deviation from the terms and 
conditions of the H–2B Registration, Applica-
tion for Temporary Employment Certification, 
or H–2B Petition, the factors that the Admin-
istrator, OFLC may consider include, but are 
not limited to, the following: 

(1) Previous history of violation(s) under 
the H–2B program; 

(2) The number of H–2B workers, workers 
in corresponding employment, or improperly 
rejected U.S. applicants who were and/or are 
affected by the violation(s); 

(3) The gravity of the violation(s); 
(4) The extent to which the violator 

achieved a financial gain due to the viola-
tion(s), or the potential financial loss or po-
tential injury to the worker(s); and 

(5) Whether U.S. workers have been 
harmed by the violation. 

(f) Violations. Where the standards set forth 
in paragraphs (d) and (e) in this section are 
met, debarrable violations would include but 
would not be limited to one or more acts of 
commission or omission which involve: 

(1) Failure to pay or provide the required 
wages, benefits or working conditions to the 
employer’s H–2B workers and/or workers in 
corresponding employment; 

(2) Failure, except for lawful, job-related 
reasons, to offer employment to qualified 
U.S. workers who applied for the job oppor-
tunity for which certification was sought; 

(3) Failure to comply with the employer’s 
obligations to recruit U.S. workers; 

(4) Improper layoff or displacement of U.S. 
workers or workers in corresponding employ-
ment; 

(5) Failure to comply with one or more 
sanctions or remedies imposed by the Ad-
ministrator, WHD for violation(s) of obliga-
tions under the job order or other H–2B obli-
gations, or with one or more decisions or or-
ders of the Secretary or a court under this 
subpart or 29 CFR part 503; 

(6) Failure to comply with the Notice of 
Deficiency process under this subpart; 

(7) Failure to comply with the assisted re-
cruitment process under this subpart; 

(8) Impeding an investigation of an em-
ployer under 29 CFR part 503 or an audit 
under this subpart; 

(9) Employing an H–2B worker outside the 
area of intended employment, in an activity/ 
activities not listed in the job order, or out-
side the validity period of employment of the 
job order, including any approved extension 
thereof; 

(10) A violation of the requirements of 
§ 655.20(o) or (p); 

(11) A violation of any of the provisions 
listed in § 655.20(r); 

(12) Any other act showing such flagrant 
disregard for the law that future compliance 
with program requirements cannot reason-
ably be expected; 

(13) Fraud involving the H–2B Registration, 
Application for Temporary Employment Certifi-
cation or the H–2B Petition; or 

(14) A material misrepresentation of fact 
during the registration or application proc-
ess. 

(g) Debarment procedure. (1) Notice of De-
barment. If the Administrator, OFLC makes 
a determination to debar an employer, attor-
ney, or agent, the Administrator, OFLC will 
send the party a Notice of Debarment. The 
Notice will state the reason for the debar-
ment finding, including a detailed expla-
nation of the grounds for and the duration of 
the debarment and inform the party subject 
to the notice of its right to submit rebuttal 
evidence or to request a debarment hearing. 
If the party does not file rebuttal evidence or 
request a hearing within 30 calendar days of 
the date of the Notice of Debarment, the no-
tice is the final agency action and the debar-
ment will take effect at the end of the 30-day 
period. The timely filing of an rebuttal evi-
dence or a request for a hearing stays the de-
barment pending the outcome of the appeal 
as provided in paragraphs (g)(2)–(6) of this 
section. 

(2) Rebuttal. The party who received the 
Notice of Debarment may choose to submit 
evidence to rebut the grounds stated in the 
notice within 30 calendar days of the date 
the notice is issued. If rebuttal evidence is 
timely filed, the Administrator, OFLC will 
issue a final determination on the debarment 
within 30 calendar days of receiving the re-
buttal evidence. If the Administrator, OFLC 
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determines that the party should be 
debarred, the Administrator, OFLC will in-
form the party of its right to request a de-
barment hearing according to the procedures 
in this section. The party must request a 
hearing within 30 calendar days after the 
date of the Administrator, OFLC’s final de-
termination, or the Administrator OFLC’s 
determination will be the final agency order 
and the debarment will take effect at the end 
of the 30-day period. 

(3) Hearing. The recipient of a Notice of 
Debarment seeking to challenge the debar-
ment must request a debarment hearing 
within 30 calendar days of the date of a No-
tice of Debarment or the date of a final de-
termination of the Administrator, OFLC 
after review of rebuttal evidence submitted 
under paragraph (g)(2) of this section. To ob-
tain a debarment hearing, the recipient 
must, within 30 days of the date of the No-
tice or the final determination, file a written 
request with the Chief ALJ, United States 
Department of Labor, 800 K Street, NW., 
Suite 400–N, Washington, DC 20001–8002, and 
simultaneously serve a copy on the Adminis-
trator, OFLC. The debarment will take effect 
30 calendar days from the date the Notice of 
Debarment or final determination is issued, 
unless a request for review is timely filed. 
Within 10 business days of receipt of the re-
quest for a hearing, the Administrator, 
OFLC will send a certified copy of the ETA 
case file to the Chief ALJ by means normally 
assuring next day delivery. The Chief ALJ 
will immediately assign an ALJ to conduct 
the hearing. The procedures in 29 CFR part 
18 apply to such hearings, except that the re-
quest for a hearing will not be considered to 
be a complaint to which an answer is re-
quired. 

(4) Decision. After the hearing, the ALJ 
must affirm, reverse, or modify the Adminis-
trator, OFLC’s determination. The ALJ will 
prepare the decision within 60 calendar days 
after completion of the hearing and closing 
of the record. The ALJ’s decision will be pro-
vided to the parties to the debarment hear-
ing by means normally assuring next day de-
livery. The ALJ’s decision is the final agency 
action, unless either party, within 30 cal-
endar days of the ALJ’s decision, seeks re-
view of the decision with the Administrative 
Review Board (ARB). 

(5) Review by the ARB. (i) Any party wish-
ing review of the decision of an ALJ must, 
within 30 calendar days of the decision of the 
ALJ, petition the ARB to review the deci-
sion. Copies of the petition must be served 
on all parties and on the ALJ. The ARB will 
decide whether to accept the petition within 
30 calendar days of receipt. If the ARB de-
clines to accept the petition, or if the ARB 
does not issue a notice accepting a petition 
within 30 calendar days after the receipt of a 
timely filing of the petition, the decision of 
the ALJ is the final agency action. If a peti-

tion for review is accepted, the decision of 
the ALJ will be stayed unless and until the 
ARB issues an order affirming the decision. 
The ARB must serve notice of its decision to 
accept or not to accept the petition upon the 
ALJ and upon all parties to the proceeding. 

(ii) Upon receipt of the ARB’s notice to ac-
cept the petition, the Office of Administra-
tive Law Judges will promptly forward a 
copy of the complete hearing record to the 
ARB. 

(iii) Where the ARB has determined to re-
view the decision and order, the ARB will no-
tify each party of the issue(s) raised, the 
form in which submissions must be made 
(e.g., briefs or oral argument), and the time 
within which the presentation must be sub-
mitted. 

(6) ARB Decision. The ARB’s final decision 
must be issued within 90 calendar days from 
the notice granting the petition and served 
upon all parties and the ALJ. 

(h) Concurrent debarment jurisdiction. OFLC 
and the WHD have concurrent jurisdiction to 
debar under this section or under 29 CFR 
503.24. When considering debarment, OFLC 
and the WHD will coordinate their activities. 
A specific violation for which debarment is 
imposed will be cited in a single debarment 
proceeding. Copies of final debarment deci-
sions will be forwarded to DHS and DOS 
promptly. 

(i) Debarment from other foreign labor pro-
grams. Upon debarment under this subpart or 
29 CFR 503.24, the debarred party will be dis-
qualified from filing any labor certification 
applications or labor condition applications 
with the Department by, or on behalf of, the 
debarred party for the same period of time 
set forth in the final debarment decision. 

§ 655.74 Conduct of proceedings. 
(a) Upon receipt of a timely request 

for a hearing filed pursuant to and in 
accordance with § 655.71, the Chief Ad-
ministrative Law Judge shall promptly 
appoint an administrative law judge to 
hear the case. 

(b) The administrative law judge 
shall notify all parties of the date, 
time and place of the hearing. All par-
ties shall be given at least 14 calendar 
days notice of such hearing. 

(c) The administrative law judge may 
prescribe a schedule by which the par-
ties are permitted to file a prehearing 
brief or other written statement of fact 
or law. Any such brief or statement 
shall be served upon each other party. 
Post-hearing briefs will not be per-
mitted except at the request of the ad-
ministrative law judge. When per-
mitted, any such brief shall be limited 
to the issue or issues specified by the 
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administrative law judge, shall be due 
within the time prescribed by the ad-
ministrative law judge, and shall be 
served on each other party. 

EFFECTIVE DATE NOTE: At 77 FR 10169, Feb. 
21, 2012, § 655.74 was removed and reserved, ef-
fective Apr. 23, 2012. 

§ 655.75 Decision and order of adminis-
trative law judge. 

(a) The administrative law judge 
shall issue a decision. If any party de-
sires review of the decision, including 
judicial review, a petition for Adminis-
trative Review Board (Board) review 
thereof shall be filed as provided in 
§ 655.76. If a petition for review is filed, 
the decision of the administrative law 
judge shall be inoperative unless and 
until the Board issues an order affirm-
ing the decision, or unless and until 30 
calendar days have passed after the 
Board’s receipt of the petition for re-
view and the Board has not issued no-
tice to the parties that the Board will 
review the administrative law judge’s 
decision. 

(b) The decision of the administra-
tive law judge shall include a state-
ment of findings and conclusions, with 
reasons and basis therefore, upon each 
material issue presented on the record. 
The decision shall also include an ap-
propriate order which may affirm, 
deny, reverse, or modify, in whole or in 
part, the determination of the Admin-
istrator, WHD; the reason or reasons 
for such order shall be stated in the de-
cision. 

(c) In the event that the WHD Ad-
ministrator assesses back wages for 
wage violation(s) of § 655.22(e), (g), or (j) 
based upon a PWD obtained by the Ad-
ministrator from OFLC during the in-
vestigation and the administrative law 
judge determines that the Administra-
tor’s request was not warranted, the 
administrative law judge shall remand 
the matter to the Administrator for 
further proceedings on the Administra-
tor’s determination. If there is no such 
determination and remand by the ad-
ministrative law judge, the administra-
tive law judge shall accept as final and 
accurate the wage determination ob-
tained from OFLC or, in the event the 
employer filed a timely appeal under 
§ 655.11, the final wage determination 
resulting from that process. Under no 

circumstances shall the administrative 
law judge determine the validity of the 
wage determination or require submis-
sion into evidence or disclosure of 
source data or the names of establish-
ments contacted in developing the sur-
vey which is the basis for the PWD. 

(d) The administrative law judge 
shall not render determinations as to 
the legality of a regulatory provision 
or the constitutionality of a statutory 
provision. 

(e) The decision shall be served on all 
parties in person or by certified or reg-
ular mail. 

EFFECTIVE DATE NOTE: At 77 FR 10169, Feb. 
21, 2012, § 655.75 was removed and reserved, ef-
fective Apr. 23, 2012. 

§ 655.76 Appeal of administrative law 
judge decision. 

(a) The WHD Administrator or an 
employer desiring review of the deci-
sion and order of an administrative law 
judge, including judicial review, shall 
petition the Department’s Administra-
tive Review Board (Board) to review 
the decision and order. To be effective, 
such petition shall be received by the 
Board within 30 calendar days of the 
date of the decision and order. Copies 
of the petition shall be served on all 
parties and on the administrative law 
judge. 

(b) No particular form is prescribed 
for any petition for the Board’s review 
permitted by this subpart. However, 
any such petition shall: 

(1) Be dated; 
(2) Be typewritten or legibly written; 
(3) Specify the issue or issues stated 

in the administrative law judge deci-
sion and order giving rise to such peti-
tion; 

(4) State the specific reason or rea-
sons why the party petitioning for re-
view believes such decision and order 
are in error; 

(5) Be signed by the party filing the 
petition or by an authorized represent-
ative of such party; 

(6) Include the address at which such 
party or authorized representative de-
sires to receive further communica-
tions relating thereto; and 

(7) Attach copies of the administra-
tive law judge’s decision and order, and 
any other record documents which 
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would assist the Board in determining 
whether review is warranted. 

(c) Whenever the Board determines to 
review the decision and order of an ad-
ministrative law judge, a notice of the 
Board’s determination shall be served 
upon the administrative law judge, 
upon the Office of Administrative Law 
Judges, and upon all parties to the pro-
ceeding within 30 calendar days after 
the Board’s receipt of the petition for 
review. If the Board determines that it 
will review the decision and order, the 
order shall be inoperative unless and 
until the Board issues an order affirm-
ing the decision and order. 

(d) Upon receipt of the Board’s no-
tice, the Office of Administrative Law 
Judges shall within 15 calendar days 
forward the complete hearing record to 
the Board. 

(e) The Board’s notice shall specify: 
(1) The issue or issues to be reviewed; 
(2) The form in which submissions 

shall be made by the parties (e.g., 
briefs); and 

(3) The time within which such sub-
missions shall be made. 

(f) All documents submitted to the 
Board shall be filed with the Adminis-
trative Review Board, U.S. Department 
of Labor, 200 Constitution Avenue, 
NW., Room S–5220, Washington, DC 
20210. An original and two copies of all 
documents shall be filed. Documents 
are not deemed filed with the Board 
until actually received by the Board. 
All documents, including documents 
filed by mail, shall be received by the 
Board either on or before the due date. 

(g) Copies of all documents filed with 
the Board shall be served upon all 
other parties involved in the pro-
ceeding. 

(h) The Board’s final decision shall be 
served upon all parties and the admin-
istrative law judge. 

EFFECTIVE DATE NOTE: At 77 FR 10169, Feb. 
21, 2012, § 655.76 was removed and reserved, ef-
fective Apr. 23, 2012. 

§ 655.80 Notice to OFLC and DHS. 
(a) The WHD Administrator shall, as 

appropriate, notify DHS and OFLC of 
the final determination of a violation 
and recommend that DHS not approve 
petitions filed by an employer. The Ad-
ministrator’s notification will address 
the type of violation committed by the 

employer and the appropriate statu-
tory period for disqualification of the 
employer from approval of petitions. 

(b) The Administrator shall notify 
DHS and OFLC upon the earliest of the 
following events: 

(1) Where the Administrator deter-
mines that there is a basis for a finding 
of violation by an employer, and no 
timely request for hearing is made; or 

(2) Where, after a hearing, the admin-
istrative law judge issues a decision 
and order finding a violation by an em-
ployer, and no timely petition for re-
view is filed with the Department’s Ad-
ministrative Review Board (Board); or 

(3) Where a timely petition for review 
is filed from an administrative law 
judge’s decision finding a violation and 
the Board either declines within 30 
days to entertain the appeal, or re-
views and affirms the administrative 
law judge’s determination; or 

(4) Where the administrative law 
judge finds that there was no violation 
by an employer, and the Board, upon 
review, issues a decision holding that a 
violation was committed by an em-
ployer. 

EFFECTIVE DATE NOTE: At 77 FR 10169, Feb. 
21, 2012, § 655.80 was removed and reserved, ef-
fective Apr. 23, 2012. 

§ 655.81 Application filing transition. 

(a) Compliance with these regulations. 
Except as provided in paragraphs (b) 
and (c) of this section, employers filing 
applications for H–2B workers on or 
after the effective date of these regula-
tions where the date of need for the 
services or labor to be performed is on 
or after October 1, 2009, must comply 
with all of the obligations and assur-
ances in this subpart. SWAs will no 
longer accept for processing applica-
tions filed by employers for H–2B work-
ers for temporary or seasonal non-
agricultural services on or after Janu-
ary 18, 2009. 

(b) Applications filed under former reg-
ulations. (1) For applications filed with 
the SWAs serving the area of intended 
employment prior to the effective date 
of these regulations, the SWAs shall 
continue to process all active applica-
tions under the former regulations and 
transmit all completed applications to 
the appropriate NPC for review and 
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issuance of a labor certification deter-
mination. 

(2) For applications filed with the 
SWAs serving the area of intended em-
ployment prior to the effective date of 
these regulations that were completed 
and transmitted to the NPC, the NPC 
shall continue to process all active ap-
plications under the former regulations 
and issue a labor certification deter-
mination. 

(c) Applications filed with the NPC 
under these regulations. Employers fil-
ing applications on or after the effec-
tive date of these regulations where 
their date of need for H–2B workers is 
prior to October 1, 2009, must receive a 
prevailing wage determination from 
the SWA serving the area of intended 
employment. The SWA shall process 
such requests in accordance with the 
provisions of § 655.10. Once the em-
ployer receives its prevailing wage de-
termination from the SWA, it must 
conduct all of the pre-filing recruit-
ment steps set forth under this subpart 
prior to filing an Application for Tem-
porary Employment Certification with 
the NPC. 

[73 FR 78052, Dec. 19, 2008. Redesignated at 74 
FR 25985, May 29, 2009] 

EFFECTIVE DATE NOTE: At 74 FR 25985, May 
29, 2009, § 655.5 was redesignated as § 655.81 
and suspended, effective June 29, 2009. 

EFFECTIVE DATE NOTE: At 77 FR 10169, Feb. 
21, 2012, § 655.81 was removed and reserved, ef-
fective Apr. 23, 2012. 

§§ 655.82–655.99 [Reserved] 

EFFECTIVE DATE NOTE: At 77 FR 10169, Feb. 
21, 2012, §§ 655.82 through 655.99 are added and 
reserved, effective Apr. 23, 2012. 

Subpart B—Labor Certification 
Process for Temporary Agri-
cultural Employment in the 
United States (H–2A Workers) 

SOURCE: 75 FR 6959, Feb. 12, 2010, unless 
otherwise noted. 

§ 655.100 Scope and purpose of sub-
part B. 

This subpart sets out the procedures 
established by the Secretary of the 
United States Department of Labor 
(the Secretary) under the authority 
given in 8 U.S.C. 1188 to acquire infor-

mation sufficient to make factual de-
terminations of: 

(a) Whether there are sufficient able, 
willing, and qualified United States 
(U.S.) workers available to perform the 
temporary and seasonal agricultural 
employment for which an employer de-
sires to import nonimmigrant foreign 
workers (H–2A workers); and 

(b) Whether the employment of H–2A 
workers will adversely affect the wages 
and working conditions of workers in 
the U.S. similarly employed. 

§ 655.101 Authority of the Office of 
Foreign Labor Certification (OFLC) 
Administrator. 

The Secretary has delegated her au-
thority to make determinations under 
8 U.S.C. 1188 to the Assistant Secretary 
for the Employment and Training Ad-
ministration (ETA), who in turn has 
delegated that authority to the Office 
of Foreign Labor Certification (OFLC). 
The determinations are made by the 
OFLC Administrator who, in turn, may 
delegate this responsibility to des-
ignated staff members; e.g., a Certi-
fying Officer (CO). 

§ 655.102 Special procedures. 
To provide for a limited degree of 

flexibility in carrying out the Sec-
retary’s responsibilities under the Im-
migration and Nationality Act (INA), 
while not deviating from statutory re-
quirements, the OFLC Administrator 
has the authority to establish, con-
tinue, revise, or revoke special proce-
dures for processing certain H–2A ap-
plications. Employers must dem-
onstrate upon written application to 
the OFLC Administrator that special 
procedures are necessary. These in-
clude special procedures currently in 
effect for the handling of applications 
for sheepherders in the Western States 
(and adaptation of such procedures to 
occupations in the range production of 
other livestock), and for custom com-
bine harvesting crews. Similarly, for 
work in occupations characterized by 
other than a reasonably regular work-
day or workweek, such as the range 
production of sheep or other livestock, 
the OFLC Administrator has the au-
thority to establish monthly, weekly, 
or semi-monthly adverse effect wage 
rates (AEWR) for those occupations for 
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