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§655.184 Applications involving fraud
or willful misrepresentation.

(a) Referral for investigation. If the CO
discovers possible fraud or willful mis-
representation involving an Application
for Temporary Employment Certification,
the CO may refer the matter to the
DHS and the Department’s Office of
the Inspector General for investiga-
tion.

(b) Sanctions. If the WHD, a court or
the DHS determines that there was
fraud or willful misrepresentation in-
volving an Application for Temporary
Employment Certification and certifi-
cation has been granted, a finding
under this paragraph will be cause to
revoke the certification. The finding of
fraud or willful misrepresentation may
also constitute a debarrable violation
under §655.182.

§655.185 Job service complaint sys-
tem; enforcement of work contracts.

(a) Filing with DOL. Complaints aris-
ing under this subpart must be filed
through the Job Service Complaint
System, as described in 20 CFR part
658, subpart E. Complaints involving
allegations of fraud or misrepresenta-
tion must be referred by the SWA to
the CO for appropriate handling and
resolution. Complaints that involve
worker contracts must be referred by
the SWA to the WHD for appropriate
handling and resolution, as described
in 29 CFR part 501. As part of this proc-
ess, the WHD may report the results of
its investigation to the OFLC Adminis-
trator for consideration of employer
penalties or such other action as may
be appropriate.

(b) Filing with the Department of Jus-
tice. Complaints alleging that an em-
ployer discouraged an eligible U.S.
worker from applying, failed to hire,
discharged, or otherwise discriminated
against an eligible U.S. worker, or dis-
covered violations involving the same,
will be referred to the U.S. Department
of Justice, Civil Rights Division, Office
of Special Counsel for Unfair Immigra-
tion Related Employment Practices
(OSC), in addition to any activity, in-
vestigation, and/or enforcement action
taken by ETA or a SWA. Likewise, if
OSC becomes aware of a violation of
the regulations in this subpart, it may

§655.200

provide such information to the appro-
priate SWA and the CO.

Subpart C—Labor Certification
Process for Logging Employ-
ment and Non-H-2A Agricul-
tural Employment

SOURCE: 74 FR 26002, May 29, 2009, unless
otherwise noted.

§655.200 General description of this
subpart and definition of terms.

(a) This subpart applies to applica-
tions for temporary alien agricultural
labor certification filed before June 1,
1987, and to applications for temporary
alien labor certification for logging
employment.

(b) An employer who desires to use
foreign workers for temporary employ-
ment must file a temporary labor cer-
tification application including a job
offer for U.S. workers with an appro-
priate State Workforce Agency. The
employer should file an application a
minimum of 80 days before the esti-
mated date of need for the workers. If
filed 80 days before need, sufficient
time is allowed for the 60-day recruit-
ment period required by the regula-
tions and a determination by the OFLC
Administrator as to the availability of
U.S. workers 20 days before the date of
need. Shortly after the application has
been filed, the OFLC Administrator
makes a determination as to whether
or not the application has been filed in
enough time to recruit U.S. workers
and whether or not the job offer for
U.S. workers offers wages and working
conditions which will not adversely af-
fect the wages and working conditions
of similarly employed U.S. workers, as
prescribed in the regulations in this
subpart. If the application does not
meet the regulatory wage and working
condition standards, the OFLC Admin-
istrator shall deny the temporary labor
certification application and offer the
employer an administrative-judicial re-
view of the denial by an Administra-
tive Law Judge. If the application is
not timely, the OFLC Administrator
has discretion, as set forth in these
regulations, to either deny the applica-
tion or permit the process to proceed
reasonably with the employer recruit-
ing U.S. workers upon such terms as
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will accomplish the purposes of the
INA and the DHS regulations. Where
the application is timely and meets the
regulatory standards, the State Work-
force Agency, the employer, and the
Department of Labor recruit TU.S.
workers for 60 days. At the end of the
60 days, the OFLC Administrator
grants the temporary labor -certifi-
cation if the OFLC Administrator finds
that (1) the employer has not offered
foreign workers higher wages or better
working conditions (or less restric-
tions) than that offered to U.S. work-
ers, and (2) U.S. workers are not avail-
able for the employer’s job opportuni-
ties. If the temporary labor certifi-
cation is denied, the employer may
seek an administrative-judicial review
of the denial by an Administrative Law
Judge as provided in these regulations.
The Department of Labor thereafter
advises the United States Citizenship
and Immigration Services of the De-
partment of Homeland Security (DHS)
of approvals and denials of temporary
labor certifications. The DHS may ac-
cept or reject this advice. 8 CFR
214.2(h)(3). The DHS makes the final de-
cision as to whether or not to grant
visas to the foreign workers. 8 U.S.C.
1184(a).

(c) Definitions for terms used in this
subpart.

Administrative Law Judge means an of-
ficial who is authorized to conduct ad-
ministrative hearings.

Administrator, Office of Foreign Labor
Certification (OFLC Administrator)
means the primary official of the Office
of Foreign Labor Certification or the
OFLC Administrator’s designee.

Adverse effect rate means the wage
rate which the OFLC Administrator
has determined must be offered and
paid to foreign and U.S. workers for a
particular occupation and/or area soO
that the wages of similarly employed
U.S. workers will not be adversely af-
fected. The OFLC Administrator may
determine that the prevailing wage
rate in the area and/or occupation is
the adverse effect rate, if the use (or
non-use) of aliens has not depressed the
wages of similarly employed U.S.
workers. The OFLC Administrator may
determine that a wage rate higher than
the prevailing wage rate is the adverse
effect rate if the OFLC Administrator
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determines that the use of aliens has
depressed the wages of similarly em-
ployed U.S. workers.

Agent means a legal person, such as
an association of employers, which (1)
is authorized to act as an agent of the
employer for temporary labor certifi-
cation purposes, and (2) which is not
itself an employer, or a joint employer,
as defined in this section.

Area of intended employment means
the area within normal commuting dis-
tance of the place (address) of intended
employment. If the place of intended
employment is within a Standard Met-
ropolitan Statistical Area (SMSA), any
place within the SMSA is deemed to be
within normal commuting distance of
the place of intended employment.

Department of Homeland Security
(DHS) through the United States Citicen-
ship and Immigration Services (USCIS)
makes the determination under the
INA on whether or not to grant visa pe-
titions to an alien seeking to perform
temporary agricultural or logging
work in the United States.

Employer means a person, firm, cor-
poration or other association or orga-
nization (1) which currently has a loca-
tion within the United States to which
U.S. workers may be referred for em-
ployment, and which proposes to em-
ploy a worker at a place within the
United States and (2) which has an em-
ployer relationship with respect to em-
ployees under this subpart as indicated
by the fact that it hires, pays, fires, su-
pervises and otherwise controls the
work of such employees. An associa-
tion of employers shall be considered
an employer if it has all of the indicia
of an employer set forth in this defini-
tion. Such an association, however,
shall be considered as a joint employer
with the employer member if it shares
with the employer member one or more
of the definitional indicia.

Employment and Training Administra-
tion (ETA) means the agency within the
Department of Labor (DOL) which in-
cludes the Office of Foreign Labor
(OFLC).

Job opportunity means a job opening
for temporary, full-time employment
at a place in the United States to
which U.S. workers can be referred.
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Office of Foreign Labor Certification
(OFLC) means the organizational com-
ponent within the ETA that provides
national leadership and policy guid-
ance and develops regulations and pro-
cedures to carry out the responsibil-
ities of the Secretary of Labor under
the INA concerning alien workers seek-
ing admission to the United States in
order to work under the Immigration
and Nationality Act, as amended.

Secretary means the Secretary of
Labor or the Secretary’s designee.

State Workforce Agency (SWA) means
the State employment service agency.

Temporary labor certification means
the advice given by the Secretary of
Labor to the United States Citizenship
and Immigration Services (USCIS) of
the Department of Homeland Security
(DHS), pursuant to the regulations of
that agency at 8 CFR 214.2(h)(3)(i), that
(1) there are not sufficient U.S. work-
ers who are qualified and available to
perform the work and (2) the employ-
ment of the alien will not adversely af-
fect the wages and working conditions
of similarly employed U.S. workers.

United States workers means any
worker who, whether U.S. national,
citizen or alien, is legally permitted to
work permanently within the United
States.

§655.201 Temporary
cation applications.

(a)(1) An employer who anticipates a
labor shortage of workers for agricul-
tural or logging employment may re-
quest a temporary labor certification
for temporary foreign workers by fil-
ing, or by having an agent file, in du-
plicate, a temporary labor certification
application, signed by the employer,
with a SWA in the area of intended em-
ployment.

(2) If the temporary labor certifi-
cation application is filed by an agent,
however, the agent may sign the appli-
cation if the application is accom-
panied by a letter from each employer
the agent represents, signed by the em-
ployer, which authorizes the agent to
act on the employer’s behalf and which
states that the employer assumes full
responsibility for the accuracy of the
application, for all representations
made by the agent on the employer’s
behalf, and for the fulfillment of all

labor certifi-
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legal requirements arising under this
subpart.

(3) If an association of employers
files the application, the association
shall identify and submit documents to
verify whether, in accordance with the
definitions at §655.200, it is: (i) The em-
ployer, (ii) a joint employer with its
member employers, or (iii) the agent of
its employer members.

(b) Every temporary labor certifi-
cation application shall include:

(1) A copy of the job offer which will
be used by the employer (or each em-
ployer) for the recruitment of both
U.S. and foreign workers. The job offer
for each employer shall state the num-
ber of workers needed by the employer,
and shall be signed by the employer.
The job offer shall comply with the re-
quirements of §§655.202 and 653.108 of
this chapter;

(2) The
§655.203; and

(3) The specific estimated date of
need of workers.

(c) The entire temporary labor cer-
tification application shall be filed
with the SWA in duplicate and in suffi-
cient time to allow the State agency to
attempt to recruit U.S. workers locally
and through the Employment Service
intrastate and interstate clearance sys-
tem for 60 calendar days prior to the
estimated date of need. Section 655.206
requires the OFLC Administrator to
grant or deny the temporary labor cer-
tification application by the end of the
60 calendar days, or 20 days from the
estimated date of need, whichever is
later. That section also requires the
OFLC Administrator to offer employ-
ers an expedited administrative-judi-
cial review in cases of denials of the
temporary labor certification applica-
tions. Following an administrative-ju-
dicial review, the employer has a right
to contest any denial before the DHS
pursuant to 8 CFR 214.2(h)(3)(i). Fi-
nally, employers need time, after the
temporary labor certification deter-
mination, to complete the process for
bringing foreign workers into the
United States, or to bring an appeal of
a denial of an application for the labor
certification. Therefore, employers
should file their temporary labor cer-
tification applications at least 80 days

assurances required by
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before the estimated date of need speci-
fied in the application.

(d) Applications may be amended at
any time prior to OFLC Administrator
determination to increase the number
of workers requested in the original ap-
plication for labor certification by not
more than 15 percent without requiring
an additional recruitment period for
U.S. workers. Requests for increases
beyond 15 percent may be approved
only when it is determined that, based
on past experience, the need for addi-
tional workers could not be foreseen
and that a critical need for the workers
would exist prior to the expiration of
an additional recruitment period.

(e) If a temporary labor certification
application, or any part thereof, does
not satisfy the time requirements spec-
ified in paragraph (c) of this section,
and if the exception in paragraph (d) of
this section does not apply, the SWA
shall immediately send both copies di-
rectly to the appropriate OFLC Admin-
istrator. The OFLC Administrator may
then advise the employer and the DHS
in writing that the temporary labor
certification cannot be granted be-
cause, pursuant to the regulations at
paragraph (c) of this section, there is
not sufficient time to test the avail-
ability of U.S. workers. The notice of
denial to the employer shall inform the
employer of the right to administra-
tive-judicial review and to ultimately
petition DHS for the admission of the
aliens. In emergency situations, how-
ever, the OFLC Administrator may
waive the time period specified in this
section on behalf of employers who
have not made use of temporary alien
workers for the prior year’s harvest or
for other good and substantial cause,
provided the OFLC Administrator has
sufficient labor market information to
make the labor -certification deter-
minations required by 8 CFR
214.2(h)(3)(1).

(Approved by the Office of Management and
Budget under control number 1205-0015)

§655.202 Contents of job offers.

(a) So that the employment of aliens
will not adversely affect the wages and
working conditions of similarly em-
ployed U.S. workers, each employer’s
job offer to U.S. workers must offer
U.S. workers at least the same benefits
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which the employer is offering, intends
to offer, or will afford, to temporary
foreign workers. Conversely, no job
offer may impose on U.S. workers any
restrictions or obligations which will
not be imposed on the employer’s for-
eign workers. For example, if the em-
ployer intends to advance transpor-
tation costs to foreign workers either
directly or indirectly (by having them
paid by the foreign government in-
volved), the employer must offer to ad-
vance the transportation costs of U.S.
workers.

(b) Except when higher benefits,
wages or working conditions are re-
quired by the provisions of paragraph
(a) of this section, the OFLC Adminis-
trator has determined that, in order to
protect similarly employed U.S. work-
ers from adverse effect with respect to
wages and working conditions, every
job offer for U.S. workers must always
include the following minimal benefit,
wage, and working condition provi-
sions:

(1) The employer will provide the
worker with housing without charge to
the worker. The housing will meet the
full set of standards set forth at 29 CFR
1910.142 or the full set of standards set
forth at part 654, subpart E of this
chapter, whichever is applicable under
the criteria of 20 CFR 654.401; except
that, for mobile range housing for
sheepherders, the housing shall meet
existing Departmental guidelines.
When it is the prevailing practice in
the area of intended employment to
provide family housing, the employer
will provide such housing to such
workers.

(2)(1) If the job opportunity is covered
by the State workers’ compensation
law, the worker will be eligible for
workers’ compensation for injury and
disease arising out of and in the course
of worker’s employment; or

(ii) If the job opportunity is not cov-
ered by the State workers’ compensa-
tion law, the employer will provide at
no cost to the worker, insurance cov-
ering injury and disease arising out of
and in the course of the worker’s em-
ployment which will provide benefits
at least equal to those provided under
the State workers’ compensation law
for comparable employment;
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(3) The employer will provide without
cost to the worker all tools, supplies
and equipment required to perform the
duties assigned and, if any of these
items are provided by the worker, the
employer will reimburse the worker for
the cost of those so provided;

(4) The employer will provide the
worker with three meals a day, except
that where under prevailing practice or
longstanding arrangement at the es-
tablishment workers prepare their
meals, employers need furnish only
free and convenient cooking and kitch-
en facilities. Where the employer pro-
vides the meals, the job offer shall
state the cost to the worker for such
meals. Until a new amount is set pur-
suant to this paragraph (b)(4), the cost
shall not be more than $4.94 per day un-
less the OFLC Administrator has ap-
proved a higher cost pursuant to
§6565.211 of this part. Each year the
charge allowed by this paragraph (b)(4)
will be changed by the 12-month per-
cent change for the Consumer Price
Index for All Urban Consumers for
Food between December of the year
just concluded and December of the
year prior to that. The annual adjust-
ments shall be effective on their publi-
cation by the OFLC Administrator in
the FEDERAL REGISTER.

(5)(1) The employer will provide or
pay for the worker’s transportation
and daily subsistence from the place,
from which the worker, without inter-
vening employment, will come to work
for the employer, to the place of em-
ployment, subject to the deductions al-
lowed by paragraph (b)(13) of this sec-
tion. The amount of the daily subsist-
ence payment shall be at least as much
as the amount the employer will
charge the worker for providing the
worker with three meals a day during
employment;

(ii) If the worker completes the work
contract period, the employer will pro-
vide or pay for the worker’s transpor-
tation and daily subsistence from the
place of employment to the place, from
which the worker, without intervening
employment, came to work for the em-
ployer, unless the worker has con-
tracted for employment with a subse-
quent employer who, in that contract,
has agreed to pay for the worker’s
transportation and daily subsistence

§655.202

expenses from the employer’s worksite
to such subsequent employer’s work-
site; and

(iii) The employer will provide trans-
portation between the worker’s living
quarters and the employer’s worksite
without cost to the worker, and such
transportation will be in accordance
with applicable laws and regulations;

(6)(i) The employer guarantees to
offer the worker employment for at
least three-fourths of the workdays of
the total period during which the work
contract and all extensions thereof are
in effect, beginning with the first
workday after the arrival of the worker
at the place of employment and ending
on the termination date specified in
the work contract, or in its extensions
if any. For purposes of this paragraph,
a workday shall mean any period con-
sisting of 8 hours of work time. An em-
ployer shall not be considered to have
met the work guarantee if the em-
ployer has merely offered work on
three-fourths of the workdays. The
work must be offered for at least three-
fourths of the 8 hour workdays. (That
is, 3 x (number of days x 8 hours.))
Therefore, if, for example, the contract
contains 20 workdays, the worker must
be offered employment for 120 hours
during the 20 workdays. A worker may
be offered more than 8 hours of work
on a single workday. For purposes of
meeting the guarantee, however, the
worker may not be required to work
for more than 8 hours per workday, or
on the worker’s Sabbath or Federal
holidays;

(ii) If the worker will be paid on a
piece rate basis, the employer will use
the worker’s average hourly earnings
to calculate the amount due under the
guarantee; and

(iii) Any hours which the worker fails
to work when the worker has been of-
fered an opportunity to do so pursuant
to paragraph (b)(6)(i) of this section,
and all hours of work actually per-
formed (including voluntary work over
8 hours in a workday, or on the work-
er’s Sabbath or Federal holidays) may
be counted by the employer in calcu-
lating whether the period of guaran-
teed employment has been met;

(7T)Y(i) The employer will keep accu-
rate and adequate records with respect
to the workers’ earnings, including
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field tally records, supporting sum-
mary payroll records, and records
showing: The nature and amount of the
work performed; the number of hours
of work offered each day by the em-
ployer (broken out by hours offered
both in accordance with, and over and
above, the guarantee); the hours actu-
ally worked each day by the worker;
the time the worker began and ended
each workday; the rate of pay; the
worker’s earnings per pay period; and
the amount of and reasons for any and
all deductions made from the worker’s
wages;

(ii) If the number of hours worked by
the worker is less than the number of-
fered in accordance with the guarantee,
the records will state the reason or rea-
sons therefor;

(iii) The records, including field tally
records and supporting summary pay-
roll records, will be made available for
inspection and copying by representa-
tives of the Secretary of Labor, and by
the worker and the worker’s represent-
atives; and

(iv) The employer will retain the
records for not less than three years
after the completion of the contract;

(8) The employer will furnish to the
worker at or before each payday, in one
or more written statements:

(i) The worker’s total earnings for
the pay period;

(ii) The worker’s hourly rate or piece
rate of pay;

(iii) The hours of employment which
have been offered to the worker (bro-
ken out by offers in accordance with,
and over and above, the guarantee);

(iv) The hours actually worked by
the worker;

(v) An itemization of all deductions
made from the worker’s wages; and

(vi) If piece rates are used, the units
produced daily;

(9)(1) If the worker will be paid by the
hour, the employer will pay the worker
at least the adverse effect rate; or

(ii)(A) If the worker will be paid on a
piece rate basis, and the piece rate does
not result at the end of the pay period
in average hourly earnings during the
pay period at least equal to the amount
the worker would have earned had the
worker been paid at the adverse effect
rate, the worker’s pay will be supple-
mented at that time so that the work-
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er’s earnings are at least as much as
the worker would have earned during
the pay period if the worker had been
paid at the adverse effect rate.

(B) If the employer who pays on a
piece rate basis requires one or more
minimum productivity standards of
workers as a condition of job retention,

(I) Such standards shall be no more
than those applied by the employer in
1977, unless the OFLC Administrator
approves a higher minimum; or

(2) If the employer first applied for
temporary labor certification after
1977, such standards shall be no more
than those normally required (at the
time of that first application) by other
employers for the activity in the area
of intended employment, unless the
OFLC Administrator approves a higher
minimum.

(10) The frequency with which the
worker will be paid (in accordance with
the prevailing practice in the area of
intended employment, or at least bi-
weekly whichever is more frequent);

(11) If the worker voluntarily aban-
dons employment before the end of the
contract period, or is terminated for
cause, the employer will not be respon-
sible for providing or paying for the
subsequent transportation and subsist-
ence expenses of any worker for whom
the employer would have otherwise
been required to pay such expenses
under paragraph (b)(5)(ii) of this sec-
tion;

(12) If, before the expiration date
specified in the work contract, the
services of the worker are no longer re-
quired for reasons beyond the control
of the employer due to fire or other Act
of God which makes the fulfillment of
the contract impossible, and the OFLC
Administrator so certifies, the em-
ployer may terminate the work con-
tract. In such cases the employer will
make efforts to transfer the worker to
other comparable employment accept-
able to the worker. If such transfer is
not effected, the worker

(i) Will be returned to the place from
which the worker, without intervening
employment, came to work for the em-
ployer at the employer’s expense; and

(ii) Will be reimbursed the full
amount of any deductions made from
the worker’s pay by the employer for
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transportation and subsistence ex-
penses to the place of employment
borne directly or indirectly by the em-
ployer;

(13) The employer will make those
deductions from the worker’s paycheck
which are required by law. The job
offer shall specify all deductions, not
required by law, which the employer
will make from the worker’s paycheck.
All deductions shall be reasonable. The
employer may deduct the cost of the
worker’s transportation and daily sub-
sistence expenses to the place of em-
ployment which were borne directly by
the employer; in such cases, however,
the job offer shall state that the work-
er will be reimbursed the full amount
of such deductions upon the worker’s
completion of 50 percent of the work-
er’s contract period; and

(14) The employer will provide the
worker a copy of the work contract be-
tween the employer and the worker.
The work contract shall contain all of
the provisions required by paragraphs
(a) and (b) of this section.

§655.203 Assurances.

As part of the temporary labor cer-
tification application, the employer
shall include assurances, signed by the
employer, that:

(a) The job opportunity is not:

(1) Vacant because the former occu-
pant is on strike or being locked out in
the course of a labor dispute; or

(2) At issue in a labor dispute involv-
ing a work stoppage;

(b) During the period for which the
temporary labor certification is grant-
ed, the employer will comply with ap-
plicable Federal, State and local em-
ployment-related laws, including em-
ployment related health and safety
laws;

(c) The job opportunity is open to all
qualified U.S. workers without regard
to race, color, national origin, sex, or
religion, and is open to U.S. workers
with handicaps who are qualified to
perform the work. No U.S. worker will
be rejected for employment for other
than a lawful job related reason;

(d) The employer will cooperate with
the employment service system in the
active recruitment of U.S. workers
until the foreign workers have de-

§655.203

parted for the employer’s place of em-
ployment by;

(1) Allowing the employment service
system to prepare local, intrastate and
interstate job orders using the infor-
mation supplied on the employer’s job
offer;

(2) Placing at least two advertise-
ments for the job opportunities in local
newspapers of general circulation.

(i) Bach such advertisement shall de-
scribe the nature and anticipated dura-
tion of the job opportunity; offer at
least the adverse effect wage rate; give
the 34 guarantee; state that work tools,
supplies and equipment will be pro-
vided by the employer; state that hous-
ing will also be provided, and that
transportation and subsistence ex-
penses to the worksite will be provided
or paid for by the employer;

(ii) Each advertisement shall direct
interested workers to apply for the job
opportunity at the appropriate office of
the State Workforce Agency in their
area;

(3) Cooperating with the employment
service system in contacting farm
labor contractors, migrant workers and
other potential workers in other areas
of the State and/or Nation by letter
and/or telephone;

(4) Cooperating with the employment
service system in contacting schools,
business and labor organizations, fra-
ternal and veterans organizations, and
non-profit organizations and public
agencies such as sponsors of programs
under the Comprehensive Employment
and Training Act, throughout the area
of intended employment, in order to
enlist them in helping to find U.S.
workers; and

(5) If the employer, or an association
of employers of which the employer is
a member, intends to negotiate and/or
contract with the Government of a for-
eign nation or any foreign association,
corporation or organization in order to
secure foreign workers, making the
same kind and degree of efforts to se-
cure U.S. workers;

(e) From the time the foreign work-
ers depart for the employer’s place of
employment, the employer will provide
employment to any qualified TU.S.
worker who applies to the employer
until fifty percent of the period of the
work contract, under which the foreign
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worker who is in the job was hired, has
elapsed. In addition, the employer will
offer to provide housing, and the other
benefits, wages, and working condi-
tions required by §655.202, to any such
U.S. worker; and

(f) Performing the other specific re-
cruitment activities specified in the
notice from the OFLC Administrator
required by §655.205(a).

§655.204 Determinations based on
temporary labor certification appli-
cations.

(a) Within two working days after
the temporary labor certification ap-
plication has been filed with it, the
SWA shall mail the duplicate applica-
tion directly to the appropriate OFLC
Administrator.

(b) The SWA, using the job offer por-
tion of its copy of the temporary labor
certification application, shall prompt-
ly prepare a local job order and shall
begin to recruit U.S. workers in the
area of intended employment.

(c) The OFLC Administrator, upon
receipt of the duplicate temporary
labor certification application, shall
promptly review the application to de-
termine whether it meets the require-
ments of §§655.201-655.203 in order to de-
termine whether the employer’s appli-
cation is (1) timely, and (2) contains of-
fers of wages, benefits, and working
conditions required to ensure that
similarly employed U.S. workers will
not be adversely affected. If the OFLC
Administrator determines that the
temporary labor certification applica-
tion is not timely in accordance with
§655.201 of this subpart, the OFLC Ad-
ministrator may promptly deny the
temporary labor certification on the
grounds that, in accordance with that
regulation, there is not sufficient time
to adequately test the availability of
U.S. workers. If the OFLC Adminis-
trator determines that the application
does not meet the requirements of
§§655.202-655.203 because the wages,
working conditions, benefits, assur-
ances, job offer, etc. are not as re-
quired, the OFLC Administrator shall
deny the certification on the grounds
that the availability of U.S. workers
cannot be adequately tested because
the wages or benefits, etc. do not meet
the adverse effect criteria.
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(d) If the certification is denied, the
OFLC Administrator shall notify the
employer in writing of the determina-
tion, with a copy to the SWA. The no-
tice shall:

(1) State the reasons for the denial,
citing the relevant regulations; and

(2) Offer the employer an opportunity
to request an expedited administrative-
judicial review of the denial by an Ad-
ministrative Law Judge. The notice
shall state that in order to obtain such
a review, the employer must, within
five calendar days of the date of the no-
tice, file by facsimile (fax), telegram,
or other means normally assuring next
day delivery a written request for such
a review to the Chief Administrative
Law Judge of the Department of Labor
(giving the address) and simulta-
neously serve a copy on the OFLC Ad-
ministrator. The notice shall also state
that the employer’s request for review
should contain any legal arguments
which the employer believes will rebut
the basis of the OFLC Administrator’s
denial of certification; and

(3) State that, if the employer does
not request an expedited administra-
tive-judicial review before an Adminis-
trative Law Judge within the five days:

(i) The OFLC Administrator will ad-
vise the DHS that the certification
cannot be granted, giving the reasons
therefor, and that an administrative-
judicial review of the denial was of-
fered to the employer but not accepted,
and enclosing, for DHS review, the en-
tire temporary labor certification ap-
plication file; and

(ii) The employer has the oppor-
tunity to submit evidence to the DHS
to rebut the bases of the OFLC Admin-
istrator’s determination in accordance
with the DHS regulation at 8 CFR
214.2(h)(3)(i) but that no further review
of the employer’s application for tem-
porary labor certification may be made
by any Department of Labor official.

(e) If the employer timely requests
an expedited administrative-judicial
review pursuant to paragraph (d)(2) of
this section, the procedures of §655.212
shall be followed.
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§655.205 Recruitment period.

(a) If the OFLC Administrator deter-
mines that the temporary labor certifi-
cation application meets the require-
ments of §§6565.201 through 655.203, the
OFLC Administrator shall promptly
notify the employer in writing, with
copies to the SWA. The notice shall in-
form the employer and the SWA of the
specific efforts which will be expected
from them during the following weeks
to carry out the assurances contained
in §655.203 with respect to the recruit-
ment of U.S. workers. The notice shall
require that the job order be placed
both into intrastate clearance and into
interstate clearance to such States as
the OFLC Administrator shall deter-
mine to be potential sources of U.S.
workers.

(b) Thereafter, OFLC Administrator,
shall provide overall direction to the
employer and the SWA with respect to
the recruitment of U.S. workers.

(c) By the 60th day of the recruit-
ment period, or 20 days before the date
of need specified in the application,
whichever is later, the OFLC Adminis-
trator, when making a determination
of the availability of U.S. workers,
shall also make a determination as to
whether the employer has satisfied the
recruitment assurances in §655.203. If
the OFLC Administrator concludes
that the employer has not satisfied the
requirement for recruitment of U.S.
workers, the OFLC Administrator shall
deny the temporary labor certification,
and shall immediately notify the em-
ployer in writing with a copy to the
State agency. The notice shall contain
the statements specified in §655.204(d).

(d) If the employer timely requests
an expedited administrative-judicial
review before an Administrative Law
Judge, the procedures in §655.212 shall
be followed.

§655.206 Determinations of U.S. work-
er availability and adverse effect on
U.S. workers.

(a) If the OFLC Administrator, in ac-
cordance with §655.205 has determined
that the employer has complied with
the recruitment assurances, the OFLC
Administrator, by 60th day of the re-
cruitment period, or 20 days before the
date of need specified in the applica-
tion, whichever is later, shall grant the

§655.206

temporary labor certification for
enough aliens to fill the employer’s job
opportunities for which U.S. workers
are not available. In making this deter-
mination the OFLC Administrator
shall consider as available for a job op-
portunity any U.S. worker who has
made a firm commitment to work for
the employer, including those workers
committed by other authorized persons
such as farm labor contractors and
family heads; such a firm commitment
shall be considered to have been made
not only by workers who have signed
work contracts with the employer, but
also by those whom the OFLC Adminis-
trator determines are very likely to
sign such a work contract. The OFLC
Administrator shall also count as
available any U.S. worker who has ap-
plied to the employer (or on whose be-
half an application has been made), but
who was rejected by the employer for
other than lawful job-related related
reasons unless the OFLC Adminis-
trator determines that:

(1) Enough qualified U.S. workers
have been found to fill all the employ-
er’s job opportunities; or

(2) The employer, since the time of
the initial determination under
§6565.204, has adversely affected U.S.
workers by offering to, or agreeing to
provide to, alien workers better wages,
working conditions, or benefits (or by
offering or agreeing to impose on alien
workers less obligations and restric-
tions) than that offered to U.S. work-
ers.

(b)(1) Temporary labor certifications
shall be considered subject to the con-
ditions and assurances made during the
application process. Temporary labor
certifications shall be for a limited du-
ration such as for ‘‘the 1978 apple har-
vest season” or ‘‘until November 1,
1978, and they shall never be for more
than eleven months. They shall be lim-
ited to the employer’s specific job op-
portunities; therefore, they may not be
transferred from one employer to an-
other.

(2) If an association of employers is
itself the employer, as defined in
§655.200, certifications shall be made to
the association and may be used for
any of the job opportunities of its em-
ployer members and workers may be
transferred among employer members.
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(3) If an association of employers is a
joint employer with its employer mem-
bers, as defined in §655.200, the certifi-
cation shall be made jointly to the as-
sociation and the employer members.
In such cases workers may be trans-
ferred among the employer members
provided the employer members and
the association agree in writing to be
jointly and severally liable for compli-
ance with the temporary labor certifi-
cation obligations set forth in this sub-
part.

(c) If the OFLC Administrator denies
the temporary labor certification in
whole or part, the OFLC Administrator
shall notify the employer in writing by
means normally assuring next-day de-
livery. The notice shall contain all of
the statements required in §655.204(d).
If a timely request is made for an ad-
ministrative-judicial review by an Ad-
ministrative Law Judge, the proce-
dures of §655.212 shall be followed.

(d)(1) After a temporary labor certifi-
cation has been granted, the employer
shall continue its efforts to actively re-
cruit U.S. workers until the foreign
workers have departed for the employ-
er’s place of employment. The em-
ployer, however, must keep an active
job order on file until the assurance at
§6565.203(e) is met.

(2) The State Workforce Agency
(SWA) system shall continue to ac-
tively recruit and refer U.S. workers as
long as there is an active job order on
file.

§655.207 Adverse effect rates.

(a) Except as otherwise provided in
this section, the adverse effect rates
for all agricultural and logging em-
ployment shall be the prevailing wage
rates in the area of intended employ-
ment.

(b)(1) For agricultural employment
(except sheepherding) in the States
listed in paragraph (b)(2) of this sec-
tion, and for Florida sugarcane work,
the adverse effect rate for each year
shall be computed by adjusting the
prior year’s adverse effect rate by the
percentage change (from the second
year previous to the prior year) in the
U.S. Department of Agriculture’s
(USDA’s) average hourly wage rates for
field and livestock workers (combined)
based on the USDA Quarterly Wage
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Survey. The OFLC Administrator shall
publish, at least once in each calendar
year, on a date or dates he shall deter-
mine, adverse effect rates calculated
pursuant to this paragraph (b) as a no-
tice or notices in the FEDERAL REG-
ISTER.

(2) List of States. Arizona, Colorado,
Connecticut, Florida (other than sugar
cane work), Maine, Maryland, Massa-
chusetts, New Hamsphire, New York,
Rhode Island, Texas, Vermont, Vir-
ginia, and West Virginia. Other States
may be added as appropriate.

(8) Transition. Notwithstanding para-
graphs (b)(1) and (2) of this section, the
1986 adverse effect rate for agricultural
employment (except sheepherding) in
the following States, and for Florida
sugarcane work, shall be computed by
adjusting the 1981 adverse effect rate
(computed pursuant to 20 CFR
655.207(b)(1), 43 FR 10317; March 10, 1978)
by the percentage change between 1980
and 1985 in the U.S. Department of Ag-
riculture annual average hourly wage
rates for field and livestock workers
(combined) based on the USDA Quar-
terly survey: The States listed at 20
CFR 655.207(b)(2) (1985).

(c) In no event shall an adverse effect
rate for any year be lower than the
hourly wage rate published in 29 U.S.C.
206(a)(1) and currently in effect.

§655.208 Temporary labor certifi-
cation applications involving fraud
or willful misrepresentation.

(a) If possible fraud or willful mis-
representation involving a temporary
labor certification application is dis-
covered prior to a final temporary
labor certification determination, or if
it is learned that the employer or
agent (with respect to an application)
is the subject of a criminal indictment
or information filed in a court, the
OFLC Administrator shall refer the
matter to the DHS for investigation
and shall notify the employer or agent
in writing of this referral. The OFLC
Administrator shall continue to proc-
ess the application and may issue a
qualified temporary labor certification.

(b) If a court finds an employer or
agent innocent of fraud or willful mis-
representation, or if the Department of
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Justice decides not to prosecute an em-
ployer or agent, the OFLC Adminis-
trator shall not deny the temporary
labor certification application on the
grounds of fraud or willful misrepresen-
tation. The application, of course, may
be denied for other reasons pursuant to
this subpart.

(c) If a court or the DHS determines
that there was fraud or willful mis-
representation involving a temporary
labor certification application, the ap-
plication shall be deemed invalidated,
processing shall be terminated, and the
application shall be returned to the
employer or agent with the reasons
therefor stated in writing.

§655.209 Invalidation
labor certifications.

of temporary

After issuance, temporary labor cer-
tifications are subject to invalidation
by the DHS upon a determination,
made in accordance with that agency’s
procedures or by a Court, of fraud or
willful misrepresentation of a material
fact involving the temporary labor cer-
tification application. If evidence of
such fraud or willful misrepresentation
becomes known to the OFLC Adminis-
trator, the OFLC Administrator shall
notify the DHS in writing.

§655.210 Failure of employers to com-
ply with the terms of a temporary
labor certification.

(a) If, after the granting of a tem-
porary labor certification, the OFLC
Administrator has probable cause to
believe that an employer has not lived
up to the terms of the temporary labor
certification, the OFLC Administrator
shall investigate the matter. If the
OFLC Administrator concludes that
the employer has not complied with
the terms of the labor certification, the
OFLC Administrator may notify the
employer that it will not be eligible to
apply for a temporary labor certifi-
cation in the coming year. The notice
shall be in writing, shall state the rea-
sons for the determination, and shall
offer the employer an opportunity to
request a hearing within 30 days of the
date of the notice. If the employer re-
quests a hearing within the 30-day pe-
riod, the OFLC Administrator shall fol-
low the procedures set forth at
§658.421(1)(1), (2) and (3) of this chapter.

§655.211

The procedures contained in
§§658.421(j), 658.422 and 658.423 of this
chapter shall apply to such hearings.

(b) No other penalty shall be imposed
by the employment service on such an
employer other than as set forth in
paragraph (a) of this section.

§655.211 Petition for
charges.

higher meal

(a) Until a new amount is set pursu-
ant to this paragraph (a), the OFLC
Administrator may permit an em-
ployer to charge workers up to $6.17 for
providing them with three meals per
day, if the employer justifies the
charge and submits to the OFLC Ad-
ministrator the documentary evidence
required by paragraph (b) of this sec-
tion. A denial in whole or in part shall
be reviewable as provided in §655.212 of
this part. Each year the maximum
charge allowed by this paragraph (a)
will be changed by the 12-month per-
cent change for the Consumer Price
Index for All Urban Consumers for
Food between December of the year
just concluded and December of the
year prior to that. The annual adjust-
ments shall be effective on their publi-
cation by the OFLC Administrator in
the FEDERAL REGISTER.

(b) Evidence submitted shall include
the cost of goods and services directly
related to the preparation and serving
of meals, the number of workers fed,
the number of meals served and the
number of days meals were provided.
The cost of the following items may be
included: Food; kitchen supplies other
than food, such as lunch bags and soap;
labor costs which have a direct relation
to food service operations, such as
wages of cooks and restaurant super-
visors; fuel, water, electricity, and
other utilities used for the food service
operations; other costs directly related
to the food service operation. Charges
for transportation, depreciation, over-
head, and similar charges may not be
included. Receipts and other cost
records for a representative pay period
shall be available for inspection by the
Secretary’s representatives for a period
of one year.
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§655.212 Administrative-judicial re-
views.

(a) Whenever an employer has re-
quested an administrative-judicial re-
view of a denial of an application or a
petition in accordance with
§§655.204(d), 655.205(d), 655.206(c), or
655.211, the Chief Administrative Law
Judge shall immediately assign an Ad-
ministrative Law Judge to review the
record for legal sufficiency, and the
OFLC Administrator shall send a cer-
tified copy of the case file to the Chief
Administrative Law Judge by means
normally assuring next day delivery.
The Administrative Law Judge shall
not have authority to remand the case
and shall not receive additional evi-
dence. Any countervailing evidence ad-
vanced after decision by the OFLC Ad-
ministrator shall be subject to provi-
sions of 8 CFR 214.2(h)(3)(i).

(b) The Administrative Law Judge,
within five working days after receipt
of the case file shall, on the basis of the
written record and due consideration of
any written memorandums of law sub-
mitted, either affirm, reverse or mod-
ify the OFLC Administrator’s denial by
written decision. The decision of the
Administrative Law Judge shall speci-
fy the reasons for the action taken and
shall be immediately provided to the
employer, OFLC Administrator, and
DHS by means normally assuring next-
day delivery. The Administrative Law
Judge’s decision shall be the final deci-
sion of the Department of Labor and no
further review shall be given to the
temporary labor certification deter-
mination by any Department of Labor
official.

§655.215 Territory of Guam.

Subpart C of this part does not apply
to temporary employment in the Terri-
tory of Guam, and the Department of
Labor does not certify to the United
States Citizenship and Immigration
Services of the Department of Home-
land Security (DHS) the temporary em-
ployment of nonimmigrant aliens
under H-2B visas in the Territory of
Guam. Pursuant to DHS regulations,
that function is performed by the Gov-
ernor of Guam, or the Governor’s des-
ignated representative within the Ter-
ritorial Government.
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Subpart D—Attestations by Facili-
ties Using Nonimmigrant
Aliens as Registered Nurses

SOURCE: 59 FR 882, 897, Jan. 6, 1994, unless
otherwise noted.

§655.300 Purpose and scope of sub-
parts D and E.

(a) Purpose. The Immigration and Na-
tionality Act (INA) establishes the H-
1A program to provide relief for the
nursing shortage crisis. Subpart D of
this part sets forth the procedure by
which health care facilities seeking to
use nonimmigrant registered nurses
may submit attestations to the Depart-
ment of Labor relating to the effects of
the nursing shortage on their oper-
ations, their efforts to recruit and re-
tain United States workers as reg-
istered nurses and certain information
on wages and working conditions for
nurses at the facility. Subpart E of this
part sets forth complaint, investiga-
tion, and penalty provisions with re-
spect to such attestations.

(b) Procedure. The INA establishes a
procedure for health care facilities to
follow in seeking admission to the
United States for, or use of, non-
immigrant nurses under H-1A visas.
The procedure is designed to reduce re-
liance on nonimmigrant nurses in the
future, and calls of the health care fa-
cility to attest, and be able to dem-
onstrate, that, e.g., there would be sub-
stantial disruption to health services
without the nonimmigrant nurses and
that it is taking timely and significant
steps to develop, recruit, and retain
U.S. nurses. Subparts D and E of this
part set forth the specific requirements
for those procedures.

(c) Applicability. (1) Subparts D and E
of this part apply to all facilities that
seek the temporary admission or use of
nonimmigrants as registered nurses.

(2) During the period that the provi-
sions of appendix 1603.D.4 of Annex 1603
of the North American Free Trade
Agreement (NAFTA) apply, subparts D
and E of this part shall apply to the
entry of a nonimmigrant who is a cit-
izen of Mexico under and pursuant to
the provisions of section D of Annex
1603 of NAFTA.
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