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longshore activity(ies) and U.S. port at
issue, if the administrative law judge:

(1) Reversed the determination of the
Administrator published in the FED-
ERAL REGISTER pursuant to paragraph
(a) of this section; or

(2) Determines that the prevailing
practice for the particular activity in
the port does not permit the use of
alien crewmembers.

(c) If the administrative law judge
determines that the prevailing practice
in that port does not permit such use
of alien crewmembers, the judge’s deci-
sion shall be the conclusive determina-
tion for purposes of the Act and sub-
parts F and G of this part (unless and
until reversed by the Secretary on dis-
cretionary review pursuant to §655.655).
The DHS and ETA shall upon notice
from the Administrator, take the ac-
tions specified in §655.665.

(d) In the event that the Secretary,
upon discretionary review pursuant to
§655.655, issues a decision that reverses
the administrative law judge on a mat-
ter on which the Administrator has
published notices in the FEDERAL REG-
ISTER pursuant to paragraphs (a) and
(b) of this section, the Administrator
shall publish in the FEDERAL REGISTER
a notice of the Secretary’s decision and
shall notify the DHS and ETA.

(1) Where the Secretary reverses the
administrative law judge and deter-
mines that, contrary to the judge’s de-
cision, the prevailing practice for the
longshore activity(ies) in the U.S. port
at issue does not permit the use of
alien crewmembers, the Secretary’s de-
cision shall be the conclusive deter-
mination for purposes of the Act and
subparts F and G of this part. Upon no-
tice from the Administrator, the DHS
and ETA shall take the actions speci-
fied in §655.665.

(2) Where the Secretary reverses the
administrative law judge and deter-
mines that, contrary to the judge’s de-
cision, the use of alien crewmembers is
permitted by the prevailing practice
for the longshore activity(ies) in the
U.S. port at issue, the judge’s decision
shall no longer have the conclusive ef-
fect specified in paragraph (b) of this
section. Upon notice from the Adminis-
trator, the DHS and ETA shall cease
the actions specified in §655.665.
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§655.675 Non-applicability of the
Equal Access to Justice Act.

A proceeding under subpart G of this
part is not subject to the Equal Access
to Justice Act, as amended, 5 U.S.C.
504. In such a proceeding, the adminis-
trative law judge shall have no author-
ity to award attorney fees and/or other
litigation expenses pursuant to the
provisions of the Equal Access to Jus-
tice Act.

Subpart H—Labor Condition Appli-
cations and Requirements for
Employers Seeking To Employ
Nonimmigrants on H-1b Visas
in Specialty Occupations and
as Fashion Models, and Re-
quirements for Employers
Seeking To Employ Non-
immigrants on H-1b1 and E-3
¥isas in Specially Occupa-
ions

SOURCE: 59 FR 65659, 65676, Dec. 20, 1994, un-
less otherwise noted.

§655.700 What statutory provisions
govern the employment of H-1B, H-
1B1, and E-3 nonimmigrants and
how do employers apply for H-1B,
H-1B1, and E-3 visas?

Under the E-3 visa program, the Im-
migration and Nationality Act (INA),
as amended, permits certain non-
immigrant treaty aliens to be admitted
to the United States solely to perform
services in a specialty occupation (INA
section 101(a)(15)(E)(iii)). Under the H-
1B1 visa program, the INA permits non-
immigrant professionals in specialty
occupations from countries with which
the United States has entered into cer-
tain agreements that are identified in
section 214(g)(8)(A) of the INA to tem-
porarily enter the United States for
employment in a specialty occupation.
Employers seeking to employ non-
immigrant workers in specialty occu-
pations under H-1B, H-1Bl1, or E-3 visas
must file a labor condition application
with the Department of Labor as de-
scribed in §655.730(c) and (d). Certain
procedures described in this subpart H
for obtaining a visa and entering the
U.S. after the Department of Labor at-
testation process, including procedures
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in §655.705, apply only to H-1B non-
immigrants. The procedures for receiv-
ing an E-3 or H-1B1 visa and entering
the U.S. on an E-3 or H-1B1 visa after
the attestation process is certified by
the Department of Labor are identified
in the regulations and procedures of
the Department of State and the
United States Citizenship and Immi-
gration Services (USCIS) of the De-
partment of Homeland Security. Con-
sult the Department of State (http:./
www.state.gov/) and USCIS (http:/
www.uscis.gov/) Web sites and regula-
tions for specific instructions regard-
ing the E-3 and H-1Bl1 visas.

(a) Statutory provisions regarding H-1B
visas. With respect to nonimmigrant
workers entering the U.S. on H-1B
visas, which are available to non-
immigrant aliens in specialty occupa-
tions or certain fashion models from
any country, the INA, as amended, pro-
vides as follows:

(1) Establishes an annual ceiling (ex-
clusive of spouses and children) on the
number of foreign workers who may be
issued H-1B visas—

(i) 195,000 in fiscal year 2001;

(ii) 195,000 in fiscal year 2002;

(iii) 195,000 in fiscal year 2003; and

(iv) 65,000 in each succeeding fiscal
year;

(2) Defines the scope of eligible occu-
pations for which nonimmigrants may
be issued H-1B visas and specifies the
qualifications that are required for
entry as an H-1B nonimmigrant ;

(3) Requires an employer seeking to
employ H-1B nonimmigrants to file a
labor condition application (LCA)
agreeing to various attestation re-
quirements and have it certified by the
Department of Labor (DOL) before a
nonimmigrant may be provided H-1B
status by the United States Citizenship
and Immigration Services of the De-
partment of Homeland Security (DHS);
and

(4) Establishes an enforcement sys-
tem under which DOL is authorized to
determine whether an employer has en-
gaged in misrepresentation or failed to
meet a condition of the LCA, and is au-
thorized to impose fines and penalties.

(b) Procedure for obtaining an H-IB
visa  classification. Before a non-
immigrant may be admitted to work in
a ‘‘specialty occupation” or as a fash-

§655.700

ion model of distinguished merit and
ability in the United States under the
H-1B visa classification, there are cer-
tain steps which must be followed:

(1) First, an employer shall submit to
the Department of Labor (DOL), and
obtain DOL certification of, a labor
condition application (LCA). The re-
quirements for obtaining a certified
LCA are provided in this subpart. The
electronic LCA (Form ETA 9035E) is
available at http:/www.lca.doleta.gov.
The paper-version LCA (Form ETA
9035) and the LCA cover pages (Form
ETA 9035CP), which contain the full at-
testation statements incorporated by
reference into Form ETA 9035 and
Form ETA 9035E, may be obtained from
hitp://ows.doleta.gov and from the Em-
ployment and Training Administration
(ETA) National Office. Employers must
file LCAs in the manner prescribed in
§655.720.

(2) After obtaining DOL certification
of an LCA, the employer may submit a
nonimmigrant visa petition (DHS
Form I-129), together with the certified
LCA, to DHS, requesting H-1B classi-
fication for the foreign worker. The re-
quirements concerning the submission
of a petition to, and its processing by,
DHS are set forth in DHS regulations.
The DHS petition (Form I-129) may be
obtained from an DHS district or area
office.

(3) If DHS approves the H-1B classi-
fication, the nonimmigrant then may
apply for an H-1B visa abroad at a con-
sular office of the Department of State.
If the nonimmigrant is already in the
United States in a status other than H-
1B, he/she may apply to the DHS for a
change of visa status.

(c) Applicability. (1) This subpart H
and subpart I of this part apply to all
employers seeking to employ foreign
workers under the H-1B visa classifica-
tion in specialty occupations or as
fashion models of distinguished merit
and ability.

(2) During the period that the provi-
sions of Appendix 1603.D.4 of Annex 1603
of the North American Free Trade
Agreement (NAFTA) apply, this sub-
part H and subpart I of this part shall
apply (except for the provisions relat-
ing to the recruitment and displace-
ment of U.S. workers (see §§655.738 and
655.739)) to the entry and employment
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of a nonimmigrant who is a citizen of
Mexico under and pursuant to the pro-
visions of section D or Annex 1603 of
NAFTA in the case of all professions
set out in Appendix 1603.D.1 of Annex
1603 of NAFTA other than registered
nurses. Therefore, the references in
this part to ‘‘H-1B nonimmigrant”
apply to any Mexican citizen non-
immigrant who is classified by DHS as
“TN.” In the case of a registered nurse,
the following provisions shall apply:
subparts D and E of this part or the
Nursing Relief for Disadvantaged Areas
Act of 1999 (Public Law 106-95) and the
regulations issued thereunder, 20 CFR
part 6565, subparts L, and M.

(3) E-3 wvisas: Except as provided in
paragraph (d) of this section, this sub-
part H and subpart I of this part apply
to all employers seeking to employ for-
eign workers under the E-3 visa classi-
fication in specialty occupations under
INA section 101(a)(15)(E)(iii) (8 U.S.C.
1101(a)(15)(E)(iii)). This paragraph (c)(3)
applies to labor condition applications
filed on or after April 11, 2008. E-3 labor
condition applications filed prior to
that date but on or after May 11, 2005
(i.e., the effective date of the statute),
will be processed according to the E-3
statutory terms and the E-3 processing
procedures published on July 19, 2005 in
the FEDERAL REGISTER at 74 FR 41434.

(4) H-1BI visas: Except as provided in
paragraph (d) of this section, subparts
H and I of this part apply to all em-
ployers seeking to employ foreign
workers under the H-1B1 visa classi-
fication in specialty occupations de-
scribed in INA section
101(a)(15)(H)(1)(b1) 8 U.s.C.
1101(a)(15)(H)(i)(b1)), under the U.S.-
Chile and U.S.-Singapore Free Trade
Agreements as long as the Agreements
are in effect. (INA section 214(g)(8)(A)
(8 U.S.C. 1184(g2)(8)(A)). This paragraph
(c)(4) applies to H-1B1 labor condition
applications filed on or after November
23, 2004. Further, H-1B1 labor condition
applications filed prior to that date but
on or after January 1, 2004, the effec-
tive date of the H-1B1 program, will be
handled according to the H-1B1 statu-
tory terms and the H-1B1 processing
procedures as described in paragraph
(d)(3) of this section.

(d) Nonimmigrants on E-3 or H-1BI
visas—(1) Exclusions. The following sec-
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tions in this subpart and in subpart I of
this part do not apply to E-3 and H-1B1
nonimmigrants, but apply only to H-1B
nonimmigrants: §§655.700(a), (b), (c)(1)
and (2); 655.710(b); 655.730(d)(5) and (e);
655.735; 655.736; 655.737; 655.738; 655.739;
655.760(a)(7), (8), (9), and (10); and
6565.805(a)(7), (8), and (9). Further, the
following references in subparts H or I
of this part, whether in the excluded
sections listed above or elsewhere, do
not apply to E-3 and H-1B1 non-
immigrants, but apply only to H-1B
nonimmigrants: references to fashion
models of distinguished merit and abil-
ity (H-1B visas, but not H-1B1 and E-3
visas, are available to such fashion
models); references to a petition proc-
ess before USCIS (the petition process
applies only to H-1B, but not to initial
H-1B1 and E-3 visas unless it is a peti-
tion to accord a change of status); ref-
erences to additional attestation obli-
gations of H-1B-dependent employers
and employers found to have willfully
violated the H-1B program require-
ments (these provisions do not apply to
the H-1B1 and E-3 programs); and ref-
erences in §655.750(a) or elsewhere in
this part to the provision in INA sec-
tion 214(n) (formerly INA section
214(m)) (8 U.S.C. 1184(n)) regarding in-
creased portability of H-1B status (by
the statutory terms, the portability
provision is inapplicable to H-1B1 and
E-3 nonimmigrants).

(2) Terminology. For purposes of sub-
parts H and I of this part, except in
those sections identified in paragraph
(d)(1) of this section as inapplicable to
E-3 and H-1B1 nonimmigrants and as
otherwise excluded:

(i) The term ‘‘H-1B” includes ‘‘E-3”’

and “H-1B1” (INA section
101(a)(15)(E)(iii) and (a)(15)(H)(i)(bl)) (8
U.S.C. 1101(a)(15)(E)(iii) and

(a)(15)(H)(i)(b1)); and

(ii) The term ‘‘labor condition appli-
cation” or “LCA” includes a labor at-
testation made under section 212(t)(1)
of the INA for an E-3 or H-1B1 non-

immigrant professional classified
under INA section 101(a)(15)(E)(iii) and
(a)(15)(H)(@)(b1) 8 U.s.C.

1101(a)(15)(E)(iii) and (a)(15)(H)({)(bl)).
(3) Filing procedures for E-3 and H-1B1
labor attestations. Employers seeking to
employ an E-3 or H-1B1 nonimmigrant
must submit a completed ETA Form
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9035 or ETA Form 9035E (electronic) to
DOL in the manner prescribed in
§§655.720 and 655.730. Employers must
indicate on the form whether the labor
condition application is for an “E-3
Australia,” ‘“H-1B1 Chile,” or ‘“H-1B1
Singapore”’ nonimmigrant. Any
changes in the procedures and instruc-
tions for submitting labor condition
applications will be provided in a no-
tice published in the FEDERAL REG-
ISTER and posted on the ETA Web site
at http:/www.foreignlaborcert.doleta.gov/

(4) Employer’s responsibilities regarding
E-3 and H-1BI labor attestation. Each
employer seeking an E-3 or H-1B1 non-
immigrant in a specialty occupation
has several responsibilities, as de-
scribed more fully in subparts H and I
of this part, including the following:

(i) By submitting a signed and com-
pleted LCA, the employer makes cer-
tain representations and agrees to sev-
eral attestations regarding the employ-
er’s responsibilities, including the
wages, working conditions, and bene-
fits to be provided to the E-3 or H-1B1
nonimmigrant. These attestations are
specifically identified and incorporated
in the LCA, and are fully described on
Form ETA 9035CP (cover pages).

(ii) The employer reaffirms its ac-
ceptance of all of the attestation obli-
gations by transmitting the certified
labor attestation to the nonimmigrant,
the Department of State, and/or the
USCIS according to the procedures of
those agencies.

(iii) The employer shall maintain the
original signed and certified LCA in its
files, and shall make a copy of the filed
LCA, as well as necessary supporting
documentation (as identified under this
subpart), available for public examina-
tion in a public access file at the em-
ployer’s principal place of business in
the U.S. or at the place of employment
within one working day after the date
on which the LCA is filed with ETA.

(iv) The employer shall develop suffi-
cient documentation to meet its bur-
den of proof, in the event that such
statement or information is chal-
lenged, with respect to the validity of
the statements made in its LCA and
the accuracy of information provided.
The employer shall also maintain such
documentation at its principal place of

§655.705

business in the U.S. and shall make
such documentation available to DOL
for inspection and copying upon re-
quest.

(5) Application to Chile. During the pe-
riod that the provisions of Chapter 14
and Section D of Annex 14.3 of the
United States-Chile Free Trade Agree-
ment (Chile FTA) are in effect, this
subpart H and subpart I of this part
shall apply (except for the provisions
excluded under paragraph (d)(1) of this
section) to the temporary entry and
employment of a nonimmigrant who is
a national of Chile under the provisions
of Article 14.9 and Annex 2.1 of the
Chile FTA and who is a professional
under the provisions of Annex 14.3(D) of
the Chile FTA.

(6) Application to Singapore. During
the period that the provisions of Sec-
tion IV of Annex 11A of the United
States-Singapore Free Trade Agree-
ment (Singapore FTA) are in effect,
this subpart H and subpart I of this
part shall apply (except for the provi-
sions excluded under paragraph (d)(1) of
this section) to the temporary entry
and employment of a nonimmigrant
who is a national of Singapore under
the provisions of Chapter 11 and Sec-
tion IV of Annex 11A of the Singapore
FTA and who is a professional under
the provisions of Annex 11A(IV) of the
Singapore FTA.

[66 FR 80209, Dec. 20, 2000, as amended at 66
FR 63300, Dec. 5, 2001; 69 FR 68226, Nov. 23,
2004; 70 FR 72560, Dec. 5, 2005; 71 FR 35520,
35521, June 21, 2006; 71 FR 37804, June 30, 2006;
73 FR 19947, Apr. 11, 2008]

§655.705 What Federal agencies are in-
volved in the H-1B and H-1B1 pro-
grams, and what are the respon-
sibilities of those agencies and of
employers?

Four federal agencies (Department of
Labor, Department of State, Depart-
ment of Justice, and Department of
Homeland Security) are involved in the
process relating to H-1B nonimmigrant
classification and employment. The
employer also has continuing respon-
sibilities under the process. This sec-
tion briefly describes the responsibil-
ities of each of these entities.

(a) Department of Labor (DOL) respon-
sibilities. DOL administers the labor
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condition application process and en-
forcement provisions (exclusive of com-
plaints regarding non-selection of U.S.
workers, as described in 8 TU.S.C.
1182(n)(1)(G)(E)AI) and 1182(n)(5)). Two
DOL agencies have responsibilities:

(1) The Employment and Training
Administration (ETA) is responsible
for receiving and certifying labor con-
dition applications (LCAs) in accord-
ance with this subpart H. ETA is also
responsible for compiling and main-
taining a list of LCAs and makes such
list available for public examination at
the Department of Labor, 200 Constitu-
tion Avenue, NW., Room C-4312, Wash-
ington, DC 20210.

(2) The Wage and Hour Division of
the Employment Standards Adminis-
tration (ESA) is responsible, in accord-
ance with subpart I of this part, for in-
vestigating and determining an em-
ployer’s misrepresentation in or failure
to comply with LCAs in the employ-
ment of H-1B nonimmigrants.

(b) Department of Justice (DOJ), De-
partment of Homeland Security (DHS)
and Department of State (DOS) respon-
sibilities. The Department of State,
through U.S. Embassies and Con-
sulates, is responsible for issuing H-1B,
H-1B1, and E-3 visas. For H-1B visas,
the following agencies are involved:
DHS accepts the employer’s petition
(DHS Form I1-129) with the DOL-cer-
tified LCA attached. In doing so, the
DHS determines whether the petition
is supported by an LCA which cor-
responds with the petition, whether the
occupation named in the labor condi-
tion application is a specialty occupa-
tion or whether the individual is a
fashion model of distinguished merit
and ability, and whether the qualifica-
tions of the nonimmigrant meet the
statutory requirements for H-1B visa
classification. If the petition is ap-
proved, DHS will notify the U.S. Con-
sulate where the nonimmigrant intends
to apply for the visa unless the non-
immigrant is in the U.S. and eligible to
adjust status without leaving this
country. See 8 U.S.C. 1255(h)(2)(B)(i).
The Department of Justice administers
the system for the enforcement and
disposition of complaints regarding an
H-1B-dependent employer’s or willful
violator employer’s failure to offer a
position filled by an H-1B non-
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immigrant to an equally or better
qualified TUnited States worker (8
U.S.C. 1182(n)(1)(E), 1182(n)(5)), or such
employer’s willful misrepresentation of
material facts relating to this obliga-
tion. DHS, is responsible for dis-
approving H-1B and other petitions
filed by an employer found to have en-
gaged in misrepresentation or failed to
meet certain conditions of the labor
condition application (8 U.s.C.
1182(n)(2)(C)(1)—(iii); 1182(n)(5)(E)). DOL
and DOS are involved in the process re-
lating to the initial issuance of H-1B1
and E-3 visas. DHS is involved in
change of status and extension of stays
for the H-1B1 and E-3 category.

(c) Employer’s responsibilities. This
paragraph applies only to the H-1B pro-
gram; employer’s responsibilities under
the H-1B1 and E-3 programs are found
at §655.700(d)(4). Each employer seeking
an H-1B nonimmigrant in a specialty
occupation or as a fashion model of dis-
tinguished merit and ability has sev-
eral responsibilities, as described more
fully in this subpart and subpart I of
this part, including:

(1) The employer shall submit a com-
pleted 1labor condition application
(LCA) on Form ETA 9035E or Form
ETA 9035 in the manner prescribed in
§655.720. By completing and submitting
the LCA, and by signing the LCA, the
employer makes certain representa-
tions and agrees to several attestations
regarding its responsibilities, including
the wages, working conditions, and
benefits to be provided to the H-1B
nonimmigrants (8 U.S.C. 1182(n)(1));
these attestations are specifically iden-
tified and incorporated by reference in
the LCA, as well as being set forth in
full on Form ETA 9035CP. The LCA
contains additional attestations for
certain H-1B-dependent employers and
employers found to have willfully vio-
lated the H-1B program requirements;
these attestations impose certain obli-
gations to recruit U.S. workers, to
offer the job to U.S. applicants who are
equally or better qualified than the H-
1B nonimmigrant(s) sought for the job,
and to avoid the displacement of U.S.
workers (either in the employer’s
workforce, or in the workforce of a sec-
ond employer with whom the H-1B
nonimmigrant(s) is placed, where there
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are indicia of employment with a sec-
ond employer (8 U.S.C. 1182(n)(1)(E)-
(G)). These additional attestations are
specifically identified and incorporated
by reference in the LCA, as well as
being set forth in full on Form ETA
9035CP. If ETA certifies the LCA, no-
tice of the certification will be sent to
the employer by the same means the
employer used to submit the LCA (that
is, electronically where the Form ETA
9035E was submitted electronically,
and by U.S. Mail where the Form ETA
9035 was submitted by U.S. Mail). The
employer reaffirms its acceptance of
all of the attestation obligations by
submitting the LCA to the U.S. Citi-
zenship and Immigration Services (for-
merly the Immigration and Naturaliza-
tion Service or INS) in support of the
Petition for Nonimmigrant Worker,
Form I-129, for an H-1B nonimmaigrant.
See 8 CFR 214.2(h)(4)(iii)(B)(2), which
specifies the employer will comply
with the terms of the LCA for the dura-
tion of the H-1B nonimmigrant’s au-
thorized period of stay.

(2) The employer shall maintain the
original signed and certified LCA in its
files, and shall make a copy of the
LCA, as well as necessary supporting
documentation (as identified under this
subpart), available for public examina-
tion in a public access file at the em-
ployer’s principal place of business in
the U.S. or at the place of employment
within one working day after the date
on which the LCA is filed with ETA.

(3) The employer then may submit a
copy of the certified, signed LCA to
DHS with a completed petition (Form
I-129) requesting H-1B classification.

(4) The employer shall not allow the
nonimmigrant worker to begin work
until DHS grants the alien authoriza-
tion to work in the United States for
that employer or, in the case of a non-
immigrant previously afforded H-1B
status who is undertaking employment
with a new H-1B employer, until the
new employer files a nonfrivolous peti-
tion (Form I-129) in accordance with
DHS requirements.

(5) The employer shall develop suffi-
cient documentation to meet its bur-
den of proof with respect to the valid-
ity of the statements made in its LCA
and the accuracy of information pro-
vided, in the event that such statement
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or information is challenged. The em-
ployer shall also maintain such docu-
mentation at its principal place of
business in the U.S. and shall make
such documentation available to DOL
for inspection and copying upon re-
quest.

[656 FR 80210, Dec. 20, 2000, as amended at 66
FR 63300, Dec. 5, 2001; 70 FR 72560, Dec. 5,
2005; 71 FR 35520, June 21, 2006; 73 FR 19948,
Apr. 11, 2008]

§655.710 What is the procedure for fil-
ing a complaint?

(a) Except as provided in paragraph
(b) of this section, complaints con-
cerning misrepresentation in the labor
condition application or failure of the
employer to meet a condition specified
in the application shall be filed with
the Administrator, Wage and Hour Di-
vision (Administrator), ESA, according
to the procedures set forth in subpart I
of this part. The Administrator shall
investigate where appropriate, and
after an opportunity for a hearing, as-
sess appropriate sanctions and pen-
alties, as described in subpart I of this
part.

(b) Complaints arising under section
212(n)(1)(G)(A)(II) of the INA, 8 U.S.C.
1182(n)(1)(G)(1)(IT), alleging failure of
the employer to offer employment to
an equally or better qualified U.S. ap-
plicant, or an employer’s misrepresen-
tation regarding such offer(s) of em-
ployment, may be filed with the De-
partment of Justice, Civil Rights Divi-
sion, Office of Special Counsel for Im-
migration-Related Unfair Employment
Practices, 950 Pennsylvania Avenue,
NW., Washington, DC 20530, Telephone:
1-800-255-81656 (employers), 1-800-255—
7688 (employees); Web address: hitp:/
www.usdoj.gov/crt/osc. The Department
of Justice shall investigate where ap-
propriate, and take action as appro-
priate under that Department’s regula-
tions and procedures.

[66 FR 80210, Dec. 20, 2000, as amended at 70
FR 72561, Dec. 5, 2005]
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For the purposes of subparts H and I
of this part:

Actual wage means the wage rate paid
by the employer to all individuals with
experience and qualifications similar
to the H-1B nonimmigant’s experience

Definitions.
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and qualifications for the specific em-
ployment in question at the place of
employment. The actual wage estab-
lished by the employer is not an aver-
age of the wage rates paid to all work-
ers employed in the occupation.

Administrative Law Judge (ALJ) means
an official appointed pursuant to 5
U.S.C. 3105.

Administrator means the Adminis-
trator of the Wage and Hour Division,
Employment Standards Administra-
tion, Department of Labor, and such
authorized representatives as may be
designated to perform any of the func-
tions of the Administrator under sub-
part H or I of this part.

Aggrieved party means a person or en-
tity whose operations or interests are
adversely affected by the employer’s
alleged non-compliance with the labor
condition application and includes, but
is not limited to:

(1) A worker whose job, wages, or
working conditions are adversely af-
fected by the employer’s alleged non-
compliance with the labor condition
application;

(2) A bargaining representative for
workers whose jobs, wages, or working
conditions are adversely affected by
the employer’s alleged non-compliance
with the labor condition application;

(3) A competitor adversely affected
by the employer’s alleged non-compli-
ance with the labor condition applica-
tion; and

(4) A government agency which has a
program that is impacted by the em-
ployer’s alleged non-compliance with
the labor condition application.

Area of intended employment means
the area within normal commuting dis-
tance of the place (address) of employ-
ment where the H-1B nonimmigrant is
or will be employed. There is no rigid
measure of distance which constitutes
a normal commuting distance or nor-
mal commuting area, because there
may be widely varying factual cir-
cumstances among different areas (e.g.,
normal commuting distances might be
20, 30, or 50 miles). If the place of em-
ployment is within a Metropolitan Sta-
tistical Area (MSA) or a Primary Met-
ropolitan Statistical Area (PMSA), any
place within the MSA or PMSA is
deemed to be within normal com-
muting distance of the place of em-
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ployment; however, all locations with-
in a Consolidated Metropolitan Statis-
tical Area (CMSA) will not automati-
cally be deemed to be within normal
commuting distance. The borders of
MSAs and PMSAs are not controlling
with regard to the identification of the
normal commuting area; a location
outside of an MSA or PMSA (or a
CMSA) may be within normal com-
muting distance of a location that is
inside (e.g., near the border of) the
MSA or PMSA (or CMSA).

Attorney General means the chief offi-
cial of the U.S. Department of Justice
or the Attorney General’s designee.

Authorized agent and authorized rep-
resentative mean an official of the em-
ployer who has the legal authority to
commit the employer to the state-
ments in the labor condition applica-
tion.

Center Director means the Depart-
ment official to whom the Adminis-
trator has delegated his authority for
purposes of NPC operations and func-
tions.

Certification means the determination
by a certifying officer that a labor con-
dition application is not incomplete
and does not contain obvious inaccura-
cies.

Certify means the act of making a
certification.

Certifying Officer means a Depart-
ment of Labor official, or such offi-
cial’s designee, who makes determina-
tions about whether or not to certify
labor condition applications.

Chief Administrative Law Judge (Chief
ALJ) means the chief official of the Of-
fice of the Administrative Law Judges
of the Department of Labor or the
Chief Administrative Law Judge’s des-
ignee.

Department and DOL mean the United
States Department of Labor.

Department of Homeland Security
(DHS) through the United States Citicen-
ship and Immigration Services (USCIS)
makes the determination under the
INA on whether to grant visa petitions
of employers seeking the admission of
non-immigrants under H-1B visa for
the purpose of employment.

Division means the Wage and Hour
Division of the Employment Standards
Administration, DOL.
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Employed, employed by the employer, or
employment relationship means the em-
ployment relationship as determined
under the common law, under which
the key determinant is the putative
employer’s right to control the means
and manner in which the work is per-
formed. Under the common law, ‘‘no
shorthand formula or magic phrase
* % % can be applied to find the answer
* % % [A]ll of the incidents of the rela-
tionship must be assessed and weighed
with no one factor being decisive.”
NLRB v. United Ins. Co. of America, 390
U.S. 254, 258 (1968).

Employer means a person, firm, cor-
poration, contractor, or other associa-
tion or organization in the United
States that has an employment rela-
tionship with H-1B, H-1B1, or E-3 non-
immigrants and/or U.S. worker(s). In
the case of an H-1B nonimmigrant (not
including E-3 and H-1B1 non-
immigrants), the person, firm, con-
tractor, or other association or organi-
zation in the United States that files a
petition with the United States Citi-
zenship and Immigration Services
(USCIS) of the Department of Home-
land Security (DHS) on behalf of the
nonimmigrant is deemed to be the em-
ployer of that nonimmigrant. In the
case of an E-3 and H-1B1 non-
immigrant, the person, firm, con-
tractor, or other association or organi-
zation in the United States that files
an LCA with the Department of Labor
on behalf of the nonimmigrant is
deemed to be the employer of that non-
immigrant.

Employment and Training Administra-
tion (ETA) means the agency within the
Department which includes the Office
of Foreign Labor Certification (OFLC).

Employment Standards Administration
(ESA) means the agency within the De-
partment which includes the Wage and
Hour Division.

INA means the Immigration and Na-
tionality Act, as amended, 8 U.S.C. 1101
et seq.

Independent authoritative source
means a professional, business, trade,
educational or governmental associa-
tion, organization, or other similar en-
tity, not owned or controlled by the
employer, which has recognized exper-
tise in an occupational field.
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Independent authoritative source Sur-
vey means a survey of wages conducted
by an independent authoritative source
and published in a book, newspaper, pe-
riodical, loose-leaf service, newsletter,
or other similar medium, within the 24-
month period immediately preceding
the filing of the employer’s applica-
tion. Such survey shall:

(1) Reflect the average wage paid to
workers similarly employed in the area
of intended employment;

(2) Be based upon recently collected
data—e.g., within the 24-month period
immediately preceding the date of pub-
lication of the survey; and

(3) Represent the latest published
prevailing wage finding by the authori-
tative source for the occupation in the
area of intended employment.

Interested party means a person or en-
tity who or which may be affected by
the actions of an H-1B employer or by
the outcome of a particular investiga-
tion and includes any person, organiza-
tion, or entity who or which has noti-
fied the Department of his/her/its inter-
est or concern in the Administrator’s
determination.

Lockout means a labor dispute involv-
ing a work stoppage, wherein an em-
ployer withholds work from its em-
ployees in order to gain a concession
from them.

Occupation means the occupational
or job classification in which the H-1B
nonimmigrant is to be employed.

Office of Foreign Labor Certification
(OFLC) means the organizational com-
ponent within the ETA that provides
national leadership and policy guid-
ance and develops regulations and pro-
cedures to carry out the responsibil-
ities of the Secretary of Labor under
the INA concerning alien workers seek-
ing admission to the United States in
order to work under the Immigration
and Nationality Act, as amended.

Period of intended employment means
the time period between the starting
and ending dates inclusive of the H-1B
nonimmigrant’s intended period of em-
ployment in the occupational classi-
fication at the place of employment as
set forth in the labor condition applica-
tion.

Place of employment means the work-
site or physical location where the
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work actually is performed by the H-
1B, H-1B1, or E-3 nonimmigrant.

(1) The term does not include any lo-
cation where either of the following
criteria—paragraph (1)(i) or (ii)—is sat-
isfied:

(i) Employee developmental activity. An
H-1B worker who is stationed and regu-
larly works at one location may tem-
porarily be at another location for a
particular individual or employer-re-
quired developmental activity such as
a management conference, a staff sem-
inar, or a formal training course (other
than ‘‘on-the-job-training” at a loca-
tion where the employee is stationed
and regularly works). For the H-1B
worker participating in such activities,
the location of the activity would not
be considered a ‘‘place of employment”’
or ‘‘worksite,” and that worker’s pres-
ence at such location—whether owned
or controlled by the employer or by a
third party—would not invoke H-1B
program requirements with regard to
that employee at that location. How-
ever, if the employer uses H-1B non-
immigrants as instructors or resource
or support staff who continuously or
regularly perform their duties at such
locations, the locations would be
‘“places of employment’” or ‘‘work-
sites” for any such employees and,
thus, would be subject to H-1B program
requirements with regard to those em-
ployees.

(ii) Particular worker’s job functions.
The nature and duration of an H-1B
nonimmigrant’s job functions may ne-
cessitate frequent changes of location
with little time spent at any one loca-
tion. For such a worker, a location
would not be considered a ‘‘place of em-
ployment” or ‘‘worksite” if the fol-
lowing three requirements (i.e., para-
graphs (1)(ii)(A) through (C)) are all
met—

(A) The nature and duration of the H-
1B worker’s job functions mandates
his/her short-time presence at the loca-
tion. For this purpose, either:

(I) The H-1B nonimmigrant’s job
must be peripatetic in nature, in that
the normal duties of the worker’s occu-
pation (rather than the nature of the
employer’s business) requires frequent
travel (local or non-local) from loca-
tion to location; or
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(2) The H-1B worker’s duties must re-
quire that he/she spend most work time
at one location but occasionally travel
for short periods to work at other loca-
tions; and

(B) The H-1B worker’s presence at
the locations to which he/she travels
from the ‘“home’ worksite is on a cas-
ual, short-term basis, which can be re-
curring but not excessive (i.e., not ex-
ceeding five consecutive workdays for
any one visit by a peripatetic worker,
or 10 consecutive workdays for any one
visit by a worker who spends most
work time at one location and travels
occasionally to other locations); and

(C) The H-1B nonimmigrant is not at
the location as a ‘‘strikebreaker’’ (i.e.,
the H-1B nonimmigrant is not per-
forming work in an occupation in
which workers are on strike or lock-
out).

(2) Examples of ‘‘non-worksite’’ loca-
tions based on worker’s job functions:
A computer engineer sent out to cus-
tomer locations to ‘‘troubleshoot”
complaints regarding software mal-
functions; a sales representative mak-
ing calls on prospective customers or
established customers within a ‘“home
office” sales territory; a manager mon-
itoring the performance of out-sta-
tioned employees; an auditor providing
advice or conducting reviews at cus-
tomer facilities; a physical therapist
providing services to patients in their
homes within an area of employment;
an individual making a court appear-
ance; an individual lunching with a
customer representative at a res-
taurant; or an individual conducting
research at a library.

(3) Examples of ‘‘worksite’’ locations
based on worker’s job functions: A
computer engineer who works on
projects or accounts at different loca-
tions for weeks or months at a time; a
sales representative assigned on a con-
tinuing basis in an area away from his/
her ‘“home office;”” an auditor who
works for extended periods at the cus-
tomer’s offices; a physical therapist
who ‘‘fills in”’ for full-time employees
of health care facilities for extended
periods; or a physical therapist who
works for a contractor whose business
is to provide staffing on an ‘“‘as needed”’
basis at hospitals, nursing homes, or
clinics.
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(4) Whenever an H-1B worker per-
forms work at a location which is not
a ‘‘worksite’” (under the criterion in
paragraph (1)(i) or (1)(ii) of this defini-
tion), that worker’s ‘‘place of employ-
ment’’ or ‘“worksite’’ for purposes of H-
1B obligations is the worker’s home
station or regular work location. The
employer’s obligations regarding no-
tice, prevailing wage and working con-
ditions are focused on the home station
“place of employment’ rather than on
the above-described location(s) which
do not constitute worksite(s) for these
purposes. However, whether or not a lo-
cation is considered to be a ‘“‘worksite’’/
place of employment” for an H-1B
nonimmigrant, the employer is re-
quired to provide reimbursement to the
H-1B nonimmigrant for expenses in-
curred in traveling to that location on
the employer’s business, since such ex-
penses are considered to be ordinary
business expenses of employers
(§8655.731(c)(T)(iii)(C); 655.731(c)(9)). In
determining the worker’s ‘‘place of em-
ployment’” or ‘“worksite,”” the Depart-
ment will look carefully at situations
which appear to be contrived or abu-
sive; the Department would seriously
question any situation where the H-1B
nonimmigrant’s purported ‘‘place of
employment’ is a location other than
where the worker spends most of his/
her work time, or where the purported
“‘area of employment’ does not include
the location(s) where the worker
spends most of his/her work time.

Required wage rate means the rate of
pay which is the higher of:

(1) The actual wage for the specific
employment in question; or

(2) The prevailing wage rate (deter-
mined as of the time of filing the LCA
application) for the occupation in
which the H-1B, H-1B1, or E-3 non-
immigrant is to be employed in the ge-
ographic area of intended employment.
The prevailing wage rate must be no
less than the minimum wage required
by Federal, State, or local law.

Secretary means the Secretary of
Labor or the Secretary’s designee.

Specialty occupation:

(1) For purposes of the E-3 and H-1B
programs (but not the H-1B1 program),
specialty occupation means an occupa-
tion that requires theoretical and prac-
tical application of a body of special-
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ized knowledge, and attainment of a
bachelor’s or higher degree (or its
equivalent) in the specific specialty as
a minimum for entry into the occupa-
tion in the United States. The non-
immigrant in a specialty occupation
shall possess the following qualifica-
tions:

(i) Full state licensure to practice in
the occupation, if licensure is required
for the occupation;

(ii) Completion of the required de-
gree; or

(iii) Experience in the specialty
equivalent to the completion of such
degree and recognition of expertise in
the specialty through progressively re-
sponsible positions relating to the spe-
cialty. INA, 8 U.S.C. 1184(i)(1) and (2).

(2) For purposes of the H-1B1 pro-
gram, specialty occupation means an oc-
cupation that requires theoretical and
practical application of a body of spe-
cialized knowledge, and attainment of
a bachelor’s or higher degree (or its
equivalent) in the specific specialty as
a minimum for entry into the occupa-
tion in the United States. INA, 8 U.S.C.
1184(i)(3). For H-1Bl1 nonimmigrants
from Chile, additional occupations that
qualify as specialty occupations are
Disaster Relief Claims Adjuster, Man-
agement Consultant, Agricultural
Manager, and Physical Therapist, as
defined in Appendix 14.3(D)(2) of the
United States-Chile Free Trade Agree-
ment. For H-1B1 nonimmigrants from
Singapore, additional occupations that
qualify as specialty occupations are
Disaster Relief Claims Adjuster and
Management Consultant, as defined in
Appendix 11A.2 of the United States-
Singapore Free Trade Agreement.

(3) Determinations of specialty occu-
pation and of nonimmigrant qualifica-
tions for the H-1B and H-1B1 programs
are not made by the Department of
Labor, but by the Department of State
and/or United States Citizenship and
Immigration Services (USCIS) of the
Department of Homeland Security in
accordance with the procedures of
those agencies for processing visas, pe-
titions, extensions of stay, or requests
for change of nonimmigrant status for
H-1B or H-1B1 nonimmigrants.

Specific employment in question means
the set of duties and responsibilities
performed or to be performed by the H-
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1B nonimmigrant at the place of em-
ployment.

State means one of the 50 States, the
District of Columbia, Guam, Puerto
Rico, and the U.S. Virgin Islands.

State Workforce Agency, formerly State
Employment Security Agency or SESA
means the State agency which, under
the State Administrator, is designated
by the Governor to administer Wagner-
Peyser Act funded employment and
workforce information services (State
agency) and the State unemployment
compensation program.

Strike means a labor dispute wherein
employees engage in a concerted stop-
page of work (including stoppage by
reason of the expiration of a collective-
bargaining agreement) or engage in
any concerted slowdown or other con-
certed interruption of operation.

United States worker (“U.S. worker”)
means an employee who is either

(1) A citizen or national of the United
States, or

(2) An alien who is lawfully admitted
for permanent residence in the United
States, is admitted as a refugee under
section 207 of the INA, is granted asy-
lum under section 208 of the INA, or is
an immigrant otherwise authorized (by
the INA or by DHS) to be employed in
the United States.

Wage rate means the remuneration
(exclusive of fringe benefits) to be paid,
stated in terms of amount per hour,
day, month or year (see definition of
“Required Wage Rate’’).

[569 FR 65659, 65676, Dec. 20, 1994, as amended
at 656 FR 80211, Dec. 20, 2000; 69 FR 68228, Nov.
23, 2004; 70 FR 72561, Dec. 5, 2005; 71 FR 35520,
June 21, 2006; 73 FR 19948, Apr. 11, 2008; 73 FR
78067, Dec. 19, 2008]

§655.720 Where are labor condition
applications (LCAs) to be filed and
processed?

(a) Employers must file all LCAs re-
garding H-1B, H-1B1l, and E-3 non-
immigrants through the electronic sub-
mission procedure identified in para-
graph (b) of this section except as pro-
vided in the next sentence. If a phys-
ical disability or lack of access to the
Internet prevents an employer from
using the electronic filing system, an
LCA may be filed by U.S. Mail in ac-
cordance with paragraphs (c) and (d) of
this section. Requirements for signing,
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providing public access to, and use of
certified LCAs are identified in
§655.730(c). If the LCA is certified by
DOL, notice of the certification will be
sent to the employer by the same
means that the employer used to sub-
mit the LCA, that is, electronically
where the Form ETA 9035E was sub-
mitted electronically, and by U.S. Mail
where the Form ETA 9035 was sub-
mitted by U.S. Mail.

(b) Electronic submission. Employers
must file the electronic LCA, Form
ETA 9035E, through the Department of
Labor’s Web site at hitp://
www.lca.doleta.gov. The employer must
follow instructions for electronic sub-
mission posted on the Web site. In the
event ETA implements the Govern-
ment Paperwork Elimination Act (44
U.S.C.A. 3504 n.) and/or the Electronic
Records and Signatures in Global and
National Commerce Act (E-SIGN) (15
U.S.C. 7001-7006) for the submission and
certification of the Form ETA 9035E,
instructions will be provided (by public
notice(s) and by instructions on the
Department’s Web site) to employers
as to how the requirements of these
statutes will be met in the Form ETA
9035E procedures.

(c) Approval to file LCAs by U.S. Mail.
(1) Employers with physical disabilities
or lacking Internet access and wishing
to file LCAs by U.S. Mail may submit
a written request to the Chief, Division
of Foreign Labor Certification in ac-
cordance with paragraphs (c)(2)
through (c)(4) of this section. The ETA
shall identify the address to which
such written request shall be mailed in
a Notice in the FEDERAL REGISTER and
on the Department’s Web site at http:/
www.lca.doleta.gov.

(2) The written request must estab-
lish the employer’s need to file by U.S.
Mail, including providing an expla-
nation of how physical disability or
lack of access to the Internet prevents
the employer from using the electronic
filing system. No particular form or
format is required for this request.

(3) ETA will review the submitted
justification, and may require the em-
ployer to submit supporting docu-
mentation. In the case of employers as-
serting a lack of Internet access, sup-
porting documentation could, for ex-
ample, consist of documentation that
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the Internet cannot be accessed from
the employer’s worksite or physical lo-
cation (for example because no Inter-
net service provider serves the site),
and there is no publicly available
Internet access, at public libraries or
elsewhere, within a reasonable distance
of the employer. In the case of employ-
ers with physical disabilities sup-
porting documentation could, for ex-
ample, consist of physicians’ state-
ments or invoices for medical devices
or aids relevant to the employer’s dis-
ability.

(4) ETA may approve or deny employ-
ers’ requests to submit LCAs by U.S.
Mail. Approvals shall be valid for 1
yvear from the date of approval.

(d) U.S. Mail. If an employer has a
valid approval to file by U.S. Mail in
accordance with paragraph (c) of this
section, the employer may use Form
ETA 9035 and send it by U.S. Mail to
ETA. ETA shall publish a Notice in the
FEDERAL REGISTER identifying the ad-
dress, and any future address changes,
to which paper LCAs must be mailed,
and shall also post these addresses on
the DOL Internet Web site at htip:/
www.lca.doleta.gov. When Form ETA
9035 is submitted by U.S. Mail, the
form must bear the original signature
of the employer (or that of the employ-
er’s authorized agent or representative)
at the time it is submitted to ETA.

(e) The ETA National Office is re-
sponsible for policy questions and
other issues regarding LCAs. Pre-
vailing wage challenges are handled in
accordance with the procedures identi-
fied in §655.731(a)(2).

[70 FR 72561, Dec. 5, 2005, as amended at 73
FR 19949, Apr. 11, 2008]

§655.721 [Reserved]

§655.730 What is the process for filing
a labor condition application?

This section applies to the filing of
labor condition applications for H-1B,
H-1B1, and E-3 nonimmigrants. The
term H-1B is meant to apply to all
three categories unless exceptions are
specifically noted.

(a) Who must submit labor condition ap-
plications? An employer, or the employ-
er’s authorized agent or representative,
which meets the definition of ‘‘em-
ployer” set forth in §655.715 and in-
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tends to employ an H-1B non-
immigrant in a specialty occupation or
as a fashion model of distinguished
merit and ability shall submit an LCA
to the Department.

(b) Where and when is an LCA to be
submitted? An LCA shall be submitted
by the employer to ETA in accordance
with the procedure prescribed in
§655.720 no earlier than six months be-
fore the beginning date of the period of
intended employment shown on the
LCA. It is the employer’s responsibility
to ensure ETA receives a complete and
accurate LCA. Incomplete or obviously
inaccurate LCAs will not be certified
by ETA. ETA will process all LCAs se-
quentially and will usually make a de-
termination to certify or not certify an
LCA within seven working days of the
date ETA receives the LCA. LCAs filed
by U.S. Mail may not be processed as
quickly as those filed electronically.

(c) What is to be submitted and what
are its contents? Form ETA 9035 or ETA
9035E.

(1) General. The employer (or the em-
ployer’s authorized agent or represent-
ative) must submit to ETA one com-
pleted and dated LCA as prescribed in
§6565.720. The electronic LCA, Form
ETA 9035E, is found on the DOL Web
site where the electronic submission is
made, at http:/www.lca.doleta.gov. Cop-
ies of the paper form, Form ETA 9035,
and cover pages Form ETA 9035CP are
available on the DOL Web site at http:/
www.ows.doleta.gov and from the ETA
National Office, and may be used by
employers with approval under §655.720
to file by U.S. Mail during the approv-
al’s validity period.

(2) Undertaking of the Employer. In
submitting the LCA, and by affixing
the signature of the employer or its au-
thorized agent or representative on
Form ETA 9035E or Form ETA 9035, the
employer (or its authorized agent or
representative on behalf of the em-
ployer) attests the statements in the
LCA are true and promises to comply
with the labor condition statements
(attestations) specifically identified in
Forms ETA 9035E and ETA 9035, as well
as set forth in full in the Form ETA
9035CP. The labor condition statements
(attestations) are described in detail in
§§655.731 through 655.734, and the addi-
tional attestations for LCAs filed by
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certain H-1B-dependent employers and
employers found to have willfully vio-
lated the H-1B program requirements
are described in §§655.736 through
655.739.

(3) Signed Originals, Public Access, and
Use of Certified LCAs. In accordance
with §655.760(a) and (a)(1), the employer
must maintain in its files and make
available for public examination the
LCA as submitted to ETA and as cer-
tified by ETA. When Form ETA 9035E
is submitted electronically, a signed
original is created by the employer (or
by the employer’s authorized agent or
representative) printing out and sign-
ing the form immediately upon certifi-
cation by ETA. When Form ETA 9035 is
submitted by U.S. Mail as permitted by
§6565.720(a), the form must bear the
original signature of the employer (or
of the employer’s authorized agent or
representative) when submitted to
ETA. For H-1B visas only, the em-
ployer must submit a copy of the
signed, certified Form ETA 9035 or ETA
9035E to the U.S. Citizenship and Immi-
gration Services (USCIS, formerly INS)
in support of the Form I-129 petition,
thereby reaffirming the employer’s ac-
ceptance of all of the attestation obli-
gations in accordance with 8 CFR
214.2(h)(4)({ii)(B)(2).

(4) Contents of LCA. Each LCA shall
identify the occupational classification
for which the LCA is being submitted
and shall state:

(i) The occupation, by Dictionary of
Occupational Titles (DOT) Three-Digit
Occupational Groups code and by the
employer’s own title for the job;

(ii) The number of nonimmigrants
sought;

(iii) The gross wage rate to be paid to
each nonimmigrant, expressed on an
hourly, weekly, biweekly, monthly, or
annual basis;

(iv) The starting and ending dates of
the nonimmigrants’ employment;

(v) The place(s) of intended employ-
ment;

(vi) The prevailing wage for the occu-
pation in the area of intended employ-
ment and the specific source (e.g.,
name of published survey) relied upon
by the employer to determine the
wage. If the wage is obtained from a
SESA, now known as a State Work-
force Agency (SWA), the appropriate
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box must be checked and the wage
must be stated; the source for a wage
obtained from a source other than a
SWA must be identified along with the
wage; and

(vii) For applications filed regarding
H-1B nonimmigrants only (and not ap-
plications regarding H-1B1 and E-3
nonimmigrants), the employer’s status
as to whether or not the employer is H-
1B-dependent and/or a willful violator,
and, if the employer is H-1B-dependent
and/or a willful violator, whether the
employer will use the application only
in support of petitions for exempt H-1B
nonimmigrants.

() Multiple positions and/or places of
employment. The employer shall file a
separate LCA for each occupation in
which the employer intends to employ
one or more nonimmigrants, but the
LCA may cover more than one in-
tended position (employment oppor-
tunity) within that occupation. All in-
tended places of employment shall be
identified on the LCA; the employer
may file one or more additional LCAs
to identify additional places of employ-
ment. Separate LCAs must be filed for
H-1B, H-1B1, and E-3 nonimmigrants.

(6) Full-time and part-time jobs. The
position(s) covered by the LCA may be
either full-time or part-time; full-time
and part-time positions can not be
combined on a single LCA.

(d) What attestations does the LCA con-
tain? An employer’s LCA shall contain
the labor condition statements ref-
erenced in §§655.731 through 655.734, and
§6565.736 through 655.739 (if applicable),
which provide that no individual may
be admitted or provided status as an H-
1B nonimmigrant in an occupational
classification unless the employer has
filed with the Secretary an application
stating that:

(1) The employer is offering and will
offer during the period of authorized
employment to H-1B nonimmigrants
no less than the greater of the fol-
lowing wages (such offer to include
benefits and eligibility for benefits pro-
vided as compensation for services,
which are to be offered to the non-
immigrants on the same basis and in
accordance with the same criteria as
the employer offers such benefits to
U.S. workers):
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(i) The actual wage paid to the em-
ployer’s other employees at the work-
site with similar experience and quali-
fications for the specific employment
in question; or

(ii) The prevailing wage level for the
occupational classification in the area
of intended employment;

(2) The employer will provide work-
ing conditions for such nonimmigrants
that will not adversely affect the work-
ing conditions of workers similarly em-
ployed (including benefits in the nature
of working conditions, which are to be
offered to the nonimmigrants on the
same basis and in accordance with the
same criteria as the employer offers
such benefits to U.S. workers);

(3) There is not a strike or lockout in
the course of a labor dispute in the oc-
cupational classification at the place
of employment;

(4) The employer has provided and
will provide notice of the filing of the
labor condition application to:

(i)(A) The bargaining representative
of the employer’s employees in the oc-
cupational classification in the area of
intended employment for which the H-
1B nonimmigrants are sought, in the
manner described in §655.734(a)(1)(i); or

(B) If there is no such bargaining rep-
resentative, affected workers by pro-
viding electronic notice of the filing of
the LCA or by posting notice in con-
spicuous locations at the place(s) of
employment, in the manner described
in §655.734(a)(1)(ii); and

(ii) H-1B nonimmigrants by providing
a copy of the LCA to each H-1B non-
immigrant at the time that such non-
immigrant actually reports to work, in
the manner described in §655.734(a)(2).

(5) For applications filed regarding
H-1B nonimmigrants only (and not ap-
plications regarding H-1B1 or E-3 non-
immigrants), the employer has deter-
mined its status concerning H-1B-de-
pendency and/or willful violator (as de-
scribed in §655.736), has indicated such
status, and if either such status is ap-
plicable to the employer, has indicated
whether the LCA will be used only for
exempt H-1B nonimmigrant(s), as de-
scribed in §655.737.

(6) The employer has provided the in-
formation about the occupation re-
quired in paragraph (c) of this section.

§655.730

(e) Change in employer’s corporate
structure or identity. (1) Where an em-
ployer corporation changes its cor-
porate structure as the result of an ac-
quisition, merger, ‘‘spin-off,”” or other
such action, the new employing entity
is not required to file new LCAs and H-
1B petitions with respect to the H-1B
nonimmigrants transferred to the em-
ploy of the new employing entity (re-
gardless of whether there is a change in
the Federal Employer Identification
Number (FEIN)), provided that the new
employing entity maintains in its
records a list of the H-1B non-
immigrants transferred to the employ
of the new employing entity, and main-
tains in the public access file(s) (see
§655.760) a document containing all of
the following:

(i) Each affected LCA number and its
date of certification;

(ii) A description of the new employ-
ing entity’s actual wage system appli-
cable to H-1B nonimmigrant(s) who be-
come employees of the new employing
entity;

(iii) The Federal Employer Identi-
fication Number (FEIN) of the new em-
ploying entity (whether or not dif-
ferent from that of the predecessor en-
tity); and

(iv) A sworn statement by an author-
ized representative of the new employ-
ing entity expressly acknowledging
such entity’s assumption of all obliga-
tions, liabilities and undertakings aris-
ing from or under attestations made in
each certified and still effective LCA
filed by the predecessor entity. Unless
such statement is executed and made
available in accordance with this para-
graph, the new employing entity shall
not employ any of the predecessor enti-
ty’s H-1B nonimmigrants without fil-
ing new LCAs and petitions for such
nonimmigrants. The new employing
entity’s statement shall include such
entity’s explicit agreement to:

(A) Abide by the DOL’s H-1B regula-
tions applicable to the LCASs;

(B) Maintain a copy of the statement
in the public access file (see §655.760);
and

(C) Make the document available to
any member of the public or the De-
partment upon request.

(2) Notwithstanding the provisions of
paragraph (e)(1) of this section, the new
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employing entity must file new LCA(s)
and H-1B petition(s) when it hires any
new H-1B nonimmigrant(s) or seeks ex-
tension(s) of H-1B status for existing
H-1B nonimmigrant(s). In other words,
the new employing entity may not uti-
lize the predecessor entity’s LCA(s) to
support the hiring or extension of any
H-1B nonimmigrant after the change in
corporate structure.

(3) A change in an employer’s H-1B-
dependency status which results from
the change in the corporate structure
has no effect on the employer’s obliga-
tions with respect to its current H-1B
nonimmigrant employees. However,
the new employing entity shall comply
with §655.736 concerning H-1B-depend-
ency and/or willful-violator status and
§655.737 concerning exempt H-1B non-
immigrants, in the event that such en-
tity seeks to hire new H-1B non-
immigrant(s) or to extend the H-1B
status of existing H-1B nonimmigrants.
(See §655.736(d)(6).)

[656 FR 80212, Dec. 20, 2000, as amended at 66
FR 63301, Dec. 5, 2001; 69 FR 68228, Nov. 23,
2004; 70 FR 72562, Dec. 5, 2005; 71 FR 35521,
June 21, 2006; 73 FR 19949, Apr. 11, 2008]

§655.731 What is the first LCA require-
ment, regarding wages?

An employer seeking to employ H-1B
nonimmigrants in a specialty occupa-
tion or as a fashion model of distin-
guished merit and ability shall state on
Form ETA 9035 or 9035E that it will pay
the H-1B nonimmigrant the required
wage rate. For the purposes of this sec-
tion, “H-1B” includes ‘“‘E-3 and H-1B1”
as well.

(a) Establishing the wage requirement.
The first LCA requirement shall be sat-
isfied when the employer signs Form
ETA 9035 or 9035E attesting that, for
the entire period of authorized employ-
ment, the required wage rate will be
paid to the H-1B nonimmigrant(s); that
is, that the wage shall be the greater of
the actual wage rate (as specified in
paragraph (a)(1) of this section) or the
prevailing wage (as specified in para-
graph (a)(2) of this section). The wage
requirement includes the employer’s
obligation to offer benefits and eligi-
bility for benefits provided as com-
pensation for services to H-1B non-
immigrants on the same basis, and in
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accordance with the same criteria, as
the employer offers to U.S. workers.

(1) The actual wage is the wage rate
paid by the employer to all other indi-
viduals with similar experience and
qualifications for the specific employ-
ment in question. In determining such
wage level, the following factors may
be considered: Experience, qualifica-
tions, education, job responsibility and
function, specialized knowledge, and
other legitimate business factors. ‘‘Le-
gitimate business factors,” for pur-
poses of this section, means those that
it is reasonable to conclude are nec-
essary because they conform to recog-
nized principles or can be demonstrated
by accepted rules and standards. Where
there are other employees with sub-
stantially similar experience and quali-
fications in the specific employment in
question—i.e., they have substantially
the same duties and responsibilities as
the H-1B nonimmigrant—the actual
wage shall be the amount paid to these
other employees. Where no such other
employees exist at the place of employ-
ment, the actual wage shall be the
wage paid to the H-1B nonimmigrant
by the employer. Where the employer’s
pay system or scale provides for adjust-
ments during the period of the LCA—
e.g., cost of living increases or other
periodic adjustments, or the employee
moves to a more advanced level in the
same occupation—such adjustments
shall be provided to similarly employed
H-1B nonimmigrants (unless the pre-
vailing wage is higher than the actual
wage).

(2) The prevailing wage for the occu-
pational classification in the area of
intended employment must be deter-
mined as of the time of filing the appli-
cation. The employer shall base the
prevailing wage on the best informa-
tion available as of the time of filing
the application. Except as provided in
this section, the employer is not re-
quired to use any specific methodology
to determine the prevailing wage and
may utilize a wage obtained from an
OFLC NPC (OES), an independent au-
thoritative source, or other legitimate
sources of wage data. One of the fol-
lowing sources shall be used to estab-
lish the prevailing wage:

(i) A collective bargaining agreement
which was negotiated at arms-length
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between a union and the employer
which contains a wage rate applicable
to the occupation;

(ii) If the job opportunity is in an oc-
cupation which is not covered by para-
graph (a)(2)(i) of this section, the pre-
vailing wage shall be the arithmetic
mean of the wages of workers similarly
employed, except that the prevailing
wage shall be the median when pro-
vided by ©paragraphs (a)(2)(ii)(A),
1)(3)(Ai(B)(2), and (b)(3)(Hii)(C)(2) of
this section. The prevailing wage rate
shall be based on the best information
available. The following prevailing
wage sources may be used:

(A) OFLC National Processing Center
(NPC) determination. Prior to January
1, 2010, the SWA having jurisdiction
over the area of intended employment
shall continue to receive and process
prevailing wage determination re-
quests, but shall do so in accordance
with these regulatory provisions and
Department guidance. On or after Jan-
uary 1, 2010, the NPC shall receive and
process prevailing wage determination
requests in accordance with these regu-
lations and with Department guidance.
Upon receipt of a written request for a
PWD on or after January 1, 2010, the
NPC will determine whether the occu-
pation is covered by a collective bar-
gaining agreement which was nego-
tiated at arms length, and, if not, de-
termine the arithmetic mean of wages
of workers similarly employed in the
area of intended employment. The
wage component of the Bureau of
Labor Statistics Occupational Employ-
ment Statistics survey shall be used to
determine the arithmetic mean, unless
the employer provides an acceptable
survey. The NPC shall determine the
wage in accordance with secs. 212(n)
and 212(t) of the INA. If an acceptable
employer-provided wage survey pro-
vides a median and does not provide an
arithmetic mean, the median shall be
the prevailing wage applicable to the
employer’s job opportunity. In making
a PWD, the Chicago NPC will follow 20
CFR 656.40 and other administrative
guidelines or regulations issued by
ETA. The Chicago NPC shall specify
the validity period of the PWD, which
in no event shall be for less than 90
days or more than 1 year from the date
of the determination.

§655.731

(I) An employer who chooses to uti-
lize an NPC PWD shall file the labor
condition application within the valid-
ity period of the prevailing wage as
specified in the PWD. Any employer de-
siring review of an NPC PWD, includ-
ing judicial review, shall follow the ap-
peal procedures at 20 CFR 656.41. Em-
ployers which challenge an NPC PWD
under 20 CFR 656.41 must obtain a rul-
ing prior to filing an LCA. In any chal-
lenge, the Department and the NPC
shall not divulge any employer wage
data collected under the promise of
confidentiality. Once an employer ob-
tains a PWD from the NPC and files an
LCA supported by that PWD, the em-
ployer is deemed to have accepted the
PWD (as to the amount of the wage)
and thereafter may not contest the le-
gitimacy of the PWD by filing an ap-
peal with the CO (see 20 CFR 656.41) or
in an investigation or enforcement ac-
tion.

(2) If the employer is unable to wait
for the NPC to produce the requested
prevailing wage for the occupation in
question, or for the CO and/or the
BALCA to issue a decision, the em-
ployer may rely on other legitimate
sources of available wage information
as set forth in paragraphs (a)(2)(ii)(B)
and (C) of this section. If the employer
later discovers, upon receipt of the
PWD from the NPC, that the informa-
tion relied upon produced a wage below
the final PWD and the employer was
paying the NPC-determined wage, no
wage violation will be found if the em-
ployer retroactively compensates the
H-2B nonimmigrant(s) for the dif-
ference between wage paid and the pre-
vailing wage, within 30 days of the em-
ployer’s receipt of the PWD.

(3) In all situations where the em-
ployer obtains the PWD from the NPC,
the Department will deem that PWD as
correct as to the amount of the wage.
Nevertheless, the employer must main-
tain a copy of the NPC PWD. A com-
plaint alleging inaccuracy of an NPC
PWD, in such cases, will not be inves-
tigated.

(B) An independent authoritative
source. The employer may use an inde-
pendent authoritative wage source in
lieu of an NPC PWD. The independent
authoritative source survey must meet
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all the criteria set forth in paragraph
(b)(3)(iii)(B) of this section.

(C) Another legitimate source of wage
information. The employer may rely on
other legitimate sources of wage data
to obtain the prevailing wage. The
other legitimate source survey must
meet all the criteria set forth in para-
graph (b)(3)(iii)(C) of this section. The
employer will be required to dem-
onstrate the legitimacy of the wage in
the event of an investigation.

(iii) For purposes of this section,
“similarly employed” means ‘‘having
substantially comparable jobs in the
occupational classification in the area
of intended employment,” except that
if a representative sample of workers
in the occupational category can not
be obtained in the area of intended em-
ployment, ‘“‘similarly employed”’
means:

(A) Having jobs requiring a substan-
tially similar level of skills within the
area of intended employment; or

(B) If there are no substantially com-
parable jobs in the area of intended em-
ployment, having substantially com-
parable jobs with employers outside of
the area of intended employment.

(iv) A prevailing wage determination
for LCA purposes made pursuant to
this section shall not permit an em-
ployer to pay a wage lower than re-
quired under any other applicable Fed-
eral, state or local law.

(v) Where a range of wages is paid by
the employer to individuals in an occu-
pational classification or among indi-
viduals with similar experience and
qualifications for the specific employ-
ment in question, a range is considered
to meet the prevailing wage require-
ment so long as the bottom of the wage
range is at least the prevailing wage
rate.

(vi) The employer shall enter the pre-
vailing wage on the LCA in the form in
which the employer will pay the wage
(e.g., an annual salary or an hourly
rate), except that in all cases the pre-
vailing wage must be expressed as an
hourly wage if the H-1B nonimmigrant
will be employed part-time. Where an
employer obtains a prevailing wage de-
termination (from any of the sources
identified in paragraphs (a)(2)(i) and
(ii) of this section) that is expressed as
an hourly rate, the employer may con-
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vert this determination to a yearly sal-
ary by multiplying the hourly rate by
2080. Conversely, where an employer
obtains a prevailing wage (from any of
these sources) that is expressed as a
yvearly salary, the employer may con-
vert this determination to an hourly
rate by dividing the salary by 2080.

(vii) In computing the prevailing
wage for a job opportunity in an occu-
pational classification in an area of in-
tended employment in the case of an
employee of an institution of higher
education or an affiliated or related
nonprofit entity, a nonprofit research
organization, or a Governmental re-
search organization as these terms are
defined in 20 CFR 656.40(e), the pre-
vailing wage level shall only take into
account employees at such institutions
and organizations in the area of in-
tended employment.

(viii) An employer may file more
than one LCA for the same occupa-
tional classification in the same area
of employment and, in such cir-
cumstances, the employer could have
H-1B employees in the same occupa-
tional classification in the same area
of employment, brought into the U.S.
(or accorded H-1B status) based on pe-
titions approved pursuant to different
LCAs (filed at different times) with dif-
ferent prevailing wage determinations.
Employers are advised that the pre-
vailing wage rate as to any particular
H-1B nonimmigrant is prescribed by
the LCA which supports that non-
immigrant’s H-1B petition. The em-
ployer is required to obtain the pre-
vailing wage at the time that the LCA
is filed (see paragraph (a)(2) of this sec-
tion). The LCA is valid for the period
certified by ETA, and the employer
must satisfy all the LCA’s require-
ments (including the required wage
which encompasses both prevailing and
actual wage rates) for as long as any
H-1B nonimmigrants are employed pur-
suant to that LCA (§655.750). Where
new nonimmigrants are employed pur-
suant to a new LCA, that new LCA pre-
scribes the employer’s obligations as to
those new nonimmigrants. The pre-
vailing wage determination on the
later/subsequent LCA does not ‘‘relate
back’ to operate as an ‘“‘update’ of the
prevailing wage for the previously-filed
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LCA for the same occupational classi-
fication in the same area of employ-
ment. However, employers are cau-
tioned that the actual wage component
to the required wage may, as a prac-
tical matter, eliminate any wage-pay-
ment differentiation among H-1B em-
ployees based on different prevailing
wage rates stated in applicable LCAs.
Every H-1B nonimmigrant is to be paid
in accordance with the employer’s ac-
tual wage system, and thus is to re-
ceive any pay increases which that sys-
tem provides.

(3) Once the prevailing wage rate is
established, the H-1B employer then
shall compare this wage with the ac-
tual wage rate for the specific employ-
ment in question at the place of em-
ployment and must pay the H-1B non-
immigrant at least the higher of the
two wages.

(b) Documentation of the wage Sstate-
ment. (1) The employer shall develop
and maintain documentation sufficient
to meet its burden of proving the valid-
ity of the wage statement required in
paragraph (a) of this section and at-
tested to on Form ETA 9035 or 9035E.
The documentation shall be made
available to DOL upon request. Docu-
mentation shall also be made available
for public examination to the extent
required by §6565.760. The employer
shall also document that the wage
rate(s) paid to H-1B nonimmigrant(s)
is(are) no less than the required wage
rate(s). The documentation shall in-
clude information about the employer’s
wage rate(s) for all other employees for
the specific employment in question at
the place of employment, beginning
with the date the labor condition appli-
cation was submitted and continuing
throughout the period of employment.
The records shall be retained for the
period of time specified in §655.760. The
payroll records for each such employee
shall include:

(i) Employee’s full name;

(ii) Employee’s home address;

(iii) Employee’s occupation;

(iv) Employee’s rate of pay;

(v) Hours worked each day and each
week by the employee if:

(A) The employee is paid on other
than a salary basis (e.g., hourly, piece-
rate; commission); or
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(B) With respect only to H-1B non-
immigrants, the worker is a part-time
employee (whether paid a salary or an
hourly rate).

(vi) Total additions to or deductions
from pay each pay period, by employee;
and

(vii) Total wages paid each pay pe-
riod, date of pay and pay period cov-
ered by the payment, by employee.

(viii) Documentation of offer of bene-
fits and eligibility for benefits provided
as compensation for services on the
same basis, and in accordance with the
same criteria, as the employer offers to
U.S. workers (see paragraph (c)(3) of
this section):

(A) A copy of any document(s) pro-
vided to employees describing the ben-
efits that are offered to employees, the
eligibility and participation rules, how
costs are shared, etc. (e.g., summary
plan descriptions, employee hand-
books, any special or employee-specific
notices that might be sent);

(B) A copy of all benefit plans or
other documentation describing benefit
plans and any rules the employer may
have for differentiating benefits among
groups of workers;

(C) Evidence as to what benefits are
actually provided to U.S. workers and
H-1B nonimmigrants, including evi-
dence of the benefits selected or de-
clined by employees where employees
are given a choice of benefits;

(D) For multinational employers who
choose to provide H-1B nonimmigrants
with ‘“home country’” benefits, evi-
dence of the benefits provided to the
nonimmigrant before and after he/she
went to the United States. See para-
graph (¢)(3)(iii)(C) of this section.

(2) Actual wage. In addition to payroll
data required by paragraph (b)(1) of
this section (and also by the Fair
Labor Standards Act), the employer
shall retain documentation specifying
the basis it used to establish the actual
wage. The employer shall show how the
wage set for the H-1B nonimmigrant
relates to the wages paid by the em-
ployer to all other individuals with
similar experience and qualifications
for the specific employment in ques-
tion at the place of employment.
Where adjustments are made in the
employer’s pay system or scale during

655



§655.731

the validity period of the LLCA, the em-
ployer shall retain documentation ex-
plaining the change and clearly show-
ing that, after such adjustments, the
wages paid to the H-1B nonimmigrant
are at least the greater of the adjusted
actual wage or the prevailing wage for
the occupation and area of intended
employment.

(3) Prevailing wage. The employer also
shall retain documentation regarding
its determination of the prevailing
wage. This source documentation shall
not be submitted to ETA with the
labor condition application, but shall
be retained at the employer’s place of
business for the length of time required
in §655.760(c). Such documentation
shall consist of the documentation de-
scribed in paragraph (b)(3)(i), (ii), or
(iii) of this section and the documenta-
tion described in paragraph (b)(1) of
this section.

(1) If the employer used a wage deter-
mination issued pursuant to the provi-
sions of the Davis-Bacon Act, 40 U.S.C.
276a et seq. (see 29 CFR part 1), or the
McNamara-O’Hara Service Contract
Act, 41 U.S.C. 351 et seq. (see 29 CFR
part 4), the documentation shall in-
clude a copy of the determination
showing the wage rate for the occupa-
tion in the area of intended employ-
ment.

(ii) If the employer used an applica-
ble wage rate from a union contract
which was negotiated at arms-length
between a union and the employer, the
documentation shall include an excerpt
from the union contract showing the
wage rate(s) for the occupation.

(iii) If the employer did not use a
wage covered by the provisions of para-
graph (b)(3)(i) or (b)(3)(ii) of this sec-
tion, the employer’s documentation
shall consist of:

(A) A copy of the prevailing wage
finding from the NPC for the occupa-
tion within the area of intended em-
ployment.

(B) A copy of the prevailing wage sur-
vey for the occupation within the area
of intended employment published by
an independent authoritative source.
For purposes of this paragraph
(b)(3)(1ii)(B), a prevailing wage survey
for the occupation in the area of in-
tended employment published by an
independent authoritative source shall
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mean a survey of wages published in a
book, newspaper, periodical, loose-leaf
service, newsletter, or other similar
medium, within the 24-month period
immediately preceding the filing of the
employer’s application. Such survey
shall:

(1) Reflect the weighted average wage
paid to workers similarly employed in
the area of intended employment;

(2) Reflect the median wage of work-
ers similarly employed in the area of
intended employment if the survey pro-
vides such a median and does not pro-
vide a weighted average wage of work-
ers similarly employed in the area of
intended employment;

(3) Be based upon recently collected
data—e.g., within the 24-month period
immediately preceding the date of pub-
lication of the survey; and

(4) Represent the latest published
prevailing wage finding by the inde-
pendent authoritative source for the
occupation in the area of intended em-
ployment; or

(C) A copy of the prevailing wage sur-
vey or other source data acquired from
another legitimate source of wage in-
formation that was used to make the
prevailing wage determination. For
purposes of this paragraph (b)(3)(iii)(C),
a prevailing wage provided by another
legitimate source of such wage infor-
mation shall be one which:

(I) Reflects the weighted average
wage paid to workers similarly em-
ployed in the area of intended employ-
ment;

(2) Reflect the median wage of work-
ers similarly employed in the area of
intended employment if the survey pro-
vides such a median and does not pro-
vide a weighted average wage of work-
ers similarly employed in the area of
intended employment;

(3) Is based on the most recent and
accurate information available; and

(4) Is reasonable and consistent with
recognized standards and principles in
producing a prevailing wage.

(c) Satisfaction of required wage obliga-
tion. (1) The required wage must be
paid to the employee, cash in hand,
free and clear, when due, except that de-
ductions made in accordance with
paragraph (c)(9) of this section may re-
duce the cash wage below the level of
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the required wage. Benefits and eligi-
bility for benefits provided as com-
pensation for services must be offered
in accordance with paragraph (c)(3) of
this section.

(2) ““‘Cash wages paid,”” for purposes of
satisfying the H-1B required wage,
shall consist only of those payments
that meet all the following criteria:

(i) Payments shown in the employer’s
payroll records as earnings for the em-
ployee, and disbursed to the employee,
cash in hand, free and clear, when due,
except for deductions authorized by
paragraph (¢)(9) of this section;

(ii) Payments reported to the Inter-
nal Revenue Service (IRS) as the em-
ployee’s earnings, with appropriate
withholding for the employee’s tax
paid to the IRS (in accordance with the
Internal Revenue Code of 1986, 26 U.S.C.
1, et seq.);

(iii) Payments of the tax reported
and paid to the IRS as required by the
Federal Insurance Contributions Act,
26 U.S.C. 3101, et seq. (FICA). The em-
ployer must be able to document that
the payments have been so reported to
the IRS and that both the employer’s
and employee’s taxes have been paid
except that when the H-1B non-
immigrant is a citizen of a foreign
country with which the President of
the United States has entered into an
agreement as authorized by section 233
of the Social Security Act, 42 U.S.C. 433
(i.e., an agreement establishing a total-
ization arrangement between the social
security system of the United States
and that of the foreign country), the
employer’s documentation shall show
that all appropriate reports have been
filed and taxes have been paid in the
employee’s home country.

(iv) Payments reported, and so docu-
mented by the employer, as the em-
ployee’s earnings, with appropriate em-
ployer and employee taxes paid to all
other appropriate Federal, State, and
local governments in accordance with
any other applicable law.

(v) Future bonuses and similar com-
pensation (i.e., unpaid but to-be-paid)
may be credited toward satisfaction of
the required wage obligation if their
payment is assured (i.e., they are not
conditional or contingent on some
event such as the employer’s annual
profits). Once the bonuses or similar
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compensation are paid to the em-
ployee, they must meet the require-
ments of paragraphs (c)(2)(i) through
(iv) of this section (i.e., recorded and
reported as ‘‘earnings’ with appro-
priate taxes and FICA contributions
withheld and paid).

(3) Benefits and eligibility for benefits
provided as compensation for services
(e.g., cash bonuses; stock options; paid
vacations and holidays; health, life,
disability and other insurance plans;
retirement and savings plans) shall be
offered to the H-1B nonimmigrant(s) on
the same basis, and in accordance with
the same criteria, as the employer of-
fers to U.S. workers.

(i) For purposes of this section, the
offer of benefits ‘““‘on the same basis,
and in accordance with the same cri-
teria’” means that the employer shall
offer H-1B nonimmigrants the same
benefit package as it offers to U.S.
workers, and may not provide more
strict eligibility or participation re-
quirements for the H-1B non-
immigrant(s) than for similarly em-
ployed U.S. workers(s) (e.g., full-time
workers compared to full-time work-
ers; professional staff compared to pro-
fessional staff). H-1B nonimmigrants
are not to be denied benefits on the
basis that they are ‘‘temporary em-
ployees” by virtue of their non-
immigrant status. An employer may
offer greater or additional benefits to
the H-1B nonimmigrant(s) than are of-
fered to similarly employed U.S. work-
er(s), provided that such differing treat-
ment is consistent with the require-
ments of all applicable nondiscrimina-
tion laws (e.g., Title VII of the 1964
Civil Rights Act, 42 U.S.C. 2000e-
2000e17). Offers of benefits by employers
shall be made in good faith and shall
result in the H-1B nonimmigrant(s)’s
actual receipt of the benefits that are
offered by the employer and elected by
the H-1B nonimmigrant(s).

(ii) The benefits received by the H-1B
nonimmigrant(s) need not be identical
to the benefits received by similarly
employed U.S. workers(s), provided that
the H-1B nonimmigrant is offered the
same benefits package as those work-
ers but voluntarily chooses to receive
different benefits (e.g., elects to receive
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cash payment rather than stock op-
tion, elects not to receive health insur-
ance because of required employee con-
tributions, or elects to receive dif-
ferent benefits among an array of bene-
fits) or, in those instances where the
employer is part of a multinational
corporate operation, the benefits re-
ceived by the H-1B nonimmigrant are
provided in accordance with an em-
ployer’s practice that satisfies the re-
quirements of paragraph (¢)(3)(iii)(B) or
(C) of this section. In all cases, how-
ever, an employer’s practice must com-
ply with the requirements of any appli-
cable nondiscrimination laws (e.g.,
Title VII of the 1964 Civil Rights Act,
42 U.S.C. 2000e-2000e17).

(iii) If the employer is part of a mul-
tinational corporate operation (i.e., op-
erates in affiliation with business enti-
ties in other countries, whether as sub-
sidiaries or in some other arrange-
ment), the following three options (i.e.,
(A), (B) or (C)) are available to the em-
ployer with respect to H-1B non-
immigrants who remain on the ‘‘home
country’’ payroll.

(A) The employer may offer the H-1B
nonimmigrant(s) benefits in accord-
ance with paragraphs (¢)(3)(i) and (ii) of
this section.

(B) Where an H-1B nonimmigrant is
in the U.S. for no more than 90 con-
secutive calendar days, the employer
during that period may maintain the
H-1B nonimmigrant on the benefits
provided to the nonimmigrant in his/
her permanent work station (ordinarily
the home country), and not offer the
nonimmigrant the benefits that are of-
fered to similarly employed U.S. work-
ers, provided that the employer affords
reciprocal benefits treatment for any
U.S. workers (i.e., allows its U.S. em-
ployees, while working out of the coun-
try on a temporary basis away from
their permanent work stations in the
United States, or while working in the
United States on a temporary basis
away from their permanent work sta-
tions in another country, to continue
to receive the benefits provided them
at their permanent work stations). Em-
ployers are cautioned that this provi-
sion is available only if the employer’s
practices do not constitute an evasion
of the benefit requirements, such as
where the H-1B nonimmigrant remains
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in the United States for most of the
year, but briefly returns to the ‘“‘“home
country’” before any 90-day period
would expire.

(C) Where an H-1B nonimmigrant is
in the U.S. for more than 90 consecu-
tive calendar days (or from the point
where the worker is transferred to the
U.S. or it is anticipated that the work-
er will likely remain in the U.S. more
than 90 consecutive days), the em-
ployer may maintain the H-1B non-
immigrant on the benefits provided in
his/her home country (i.e., ‘““home coun-
try benefits’’) (and not offer the non-
immigrant the benefits that are offered
to similarly employed U.S. workers)
provided that all of the following cri-
teria are satisfied:

(I) The H-1B nonimmigrant con-
tinues to be employed in his/her home
country (either with the H-1B em-
ployer or with a corporate affiliate of
the employer);

(2) The H-1B nonimmigrant is en-
rolled in benefits in his/her home coun-
try (in accordance with any applicable
eligibility standards for such benefits);

(3) The benefits provided in his/her
home country are equivalent to, or eq-
uitably comparable to, the benefits of-
fered to similarly employed U.S. work-
ers (i.e., are no less advantageous to
the nonimmigrant);

(4) The employer affords reciprocal
benefits treatment for any U.S. work-
ers while they are working out of the
country, away from their permanent
work stations (whether in the United
States or abroad), on a temporary basis
(i.e., maintains such U.S. workers on
the benefits they received at their per-
manent work stations);

(5) If the employer offers health bene-
fits to its U.S. workers, the employer
offers the same plan on the same basis
to its H-1B nonimmigrants in the
United States where the employer does
not provide the H-1B nonimmigrant
with health benefits in the home coun-
try, or the employer’s home-country
health plan does not provide full cov-
erage (i.e., coverage comparable to
what he/she would receive at the home
work station) for medical treatment in
the United States; and

(6) The employer offers H-1B non-
immigrants who are in the United
States more than 90 continuous days
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those U.S. benefits which are paid di-
rectly to the worker (e.g., paid vaca-
tion, paid holidays, and bonuses).

(iv) Benefits provided as compensa-
tion for services may be credited to-
ward the satisfaction of the employer’s
required wage obligation only if the re-
quirements of paragraph (c)(2) of this
section are met (e.g., recorded and re-
ported as ‘‘earnings’ with appropriate
taxes and FICA contributions withheld
and paid).

(4) For salaried employees, wages will
be due in prorated installments (e.g.,
annual salary divided into 26 bi-weekly
pay periods, where employer pays bi-
weekly) paid no less often than month-
1y except that, in the event that the em-
ployer intends to use some other form
of nondiscretionary payment to supple-
ment the employee’s regular/pro-rata
pay in order to meet the required wage
obligation (e.g., a quarterly production
bonus), the employer’s documentation
of wage payments (including such sup-
plemental payments) must show the
employer’s commitment to make such
payment and the method of deter-
mining the amount thereof, and must
show unequivocally that the required
wage obligation was met for prior pay
periods and, upon payment and dis-
tribution of such other payments that
are pending, will be met for each cur-
rent or future pay period. An employer
that is a school or other educational
institution may apply an established
salary practice under which the em-
ployer pays to H-1B nonimmigrants
and U.S. workers in the same occupa-
tional classification an annual salary
in disbursements over fewer than 12
months, provided that the non-
immigrant agrees to the compressed
annual salary payments prior to the
commencement of the employment and
the application of the salary practice
to the nonimmigrant does not other-
wise cause him/her to violate any con-
dition of his/her authorization under
the INA to remain in the U.S.

(6) For hourly-wage employees, the re-
quired wages will be due for all hours
worked and/or for any nonproductive
time (as specified in paragraph (c)(7) of
this section) at the end of the employ-
ee’s ordinary pay period (e.g., weekly)
but in no event less frequently than
monthly.
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(6) Subject to the standards specified
in paragraph (c)(7) of this section (re-
garding nonproductive status), an H-1B
nonimmigrant shall receive the re-
quired pay beginning on the date when
the nonimmigrant ‘‘enters into em-
ployment” with the employer.

(i) For purposes of this paragraph
(c)(6), the H-1B nonimmigrant is con-
sidered to ‘‘enter into employment”
when he/she first makes him/herself
available for work or otherwise comes
under the control of the employer, such
as by waiting for an assignment, re-
porting for orientation or training,
going to an interview or meeting with
a customer, or studying for a licensing
examination, and includes all activi-
ties thereafter.

(ii) Even if the H-1B nonimmigrant
has not yet ‘‘entered into employ-
ment’”’ with the employer (as described
in paragraph (c)(6)(i) of this section),
the employer that has had an LCA cer-
tified and an H-1B petition approved
for the H-1B nonimmigrant shall pay
the nonimmigrant the required wage
beginning 30 days after the date the
nonimmigrant first is admitted into
the U.S. pursuant to the petition, or, if
the nonimmigrant is present in the
United States on the date of the ap-
proval of the petition, beginning 60
days after the date the nonimmigrant
becomes eligible to work for the em-
ployer. For purposes of this latter re-
quirement, the H-1B nonimmigrant is
considered to be eligible to work for
the employer upon the date of need set
forth on the approved H-1B petition
filed by the employer, or the date of
adjustment of the nonimmigrant’s sta-
tus by DHS, whichever is later. Mat-
ters such as the worker’s obtaining a
State license would not be relevant to
this determination.

(7) Wage obligation(s) for H-1B non-
immigrant in nonproductive status—i(i)
Circumstances where wages must be paid.
If the H-1B nonimmigrant is not per-
forming work and is in a nonproductive
status due to a decision by the em-
ployer (e.g., because of lack of assigned
work), lack of a permit or license, or
any other reason except as specified in
paragraph (c¢)(7)(ii) of this section, the
employer is required to pay the sala-
ried employee the full pro-rata amount
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due, or to pay the hourly-wage em-
ployee for a full-time week (40 hours or
such other number of hours as the em-
ployer can demonstrate to be full-time
employment for hourly employees, or
the full amount of the weekly salary
for salaried employees) at the required
wage for the occupation listed on the
LCA. If the employer’s LCA carries a
designation of ‘‘part-time employ-
ment,” the employer is required to pay
the nonproductive employee for at
least the number of hours indicated on
the I-129 petition filed by the employer
with the DHS and incorporated by ref-
erence on the LCA. If the I-129 indi-
cates a range of hours for part-time
employment, the employer is required
to pay the nonproductive employee for
at least the average number of hours
normally worked by the H-1B non-
immigrant, provided that such average
is within the range indicated; in no
event shall the employee be paid for
fewer than the minimum number of
hours indicated for the range of part-
time employment. In all cases the H-1B
nonimmigrant must be paid the re-
quired wage for all hours performing
work within the meaning of the Fair
Labor Standards Act, 29 U.S.C. 201 et
seq.

(ii) Circumstances where wages mneed
not be paid. If an H-1B nonimmigrant
experiences a period of nonproductive
status due to conditions unrelated to
employment which take the non-
immigrant away from his/her duties at
his/her voluntary request and conven-
ience (e.g., touring the U.S., caring for
ill relative) or render the non-
immigrant unable to work (e.g., mater-
nity leave, automobile accident which
temporarily incapacitates the non-
immigrant), then the employer shall
not be obligated to pay the required
wage rate during that period, provided
that such period is not subject to pay-
ment under the employer’s benefit plan
or other statutes such as the Family
and Medical Leave Act (29 U.S.C. 2601 et
seq.) or the Americans with Disabilities
Act (42 U.S.C. 12101 et seq.). Payment
need not be made if there has been a
bona fide termination of the employ-
ment relationship. DHS regulations re-
quire the employer to notify the DHS
that the employment relationship has
been terminated so that the petition is
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canceled (8 CFR 214.2(h)(11)), and re-
quire the employer to provide the em-
ployee with payment for transpor-
tation home under certain cir-
cumstances (8 CFR 214.2(h)(4)(iii)(E)).

(8) If the employee works in an occu-
pation other than that identified on
the employer’s LCA, the employer’s re-
quired wage obligation is based on the
occupation identified on the LCA, and
not on whatever wage standards may
be applicable in the occupation in
which the employee may be working.

(9) ‘“Authorized deductions,” for pur-
poses of the employer’s satisfaction of
the H-1B required wage obligation,
means a deduction from wages in com-
plete compliance with one of the fol-
lowing three sets of criteria (i.e., para-
graph (¢)(9)(1), (ii), or (iii))—

(i) Deduction which is required by
law (e.g., income tax; FICA); or

(ii) Deduction which is authorized by
a collective bargaining agreement, or
is reasonable and customary in the oc-
cupation and/or area of employment
(e.g., union dues; contribution to pre-
mium for health insurance policy cov-
ering all employees; savings or retire-
ment fund contribution for plan(s) in
compliance with the Employee Retire-
ment Income Security Act, 29 U.S.C.
1001, et seq.), except that the deduction
may not recoup a business expense(s) of
the employer (including attorney fees
and other costs connected to the per-
formance of H-1B program functions
which are required to be performed by
the employer, e.g., preparation and fil-
ing of LCA and H-1B petition); the de-
duction must have been revealed to the
worker prior to the commencement of
employment and, if the deduction was
a condition of employment, had been
clearly identified as such; and the de-
duction must be made against wages of
U.S. workers as well as H-1B non-
immigrants (where there are TU.S.
workers); or

(iii) Deduction which meets the fol-
lowing requirements:

(A) Is made in accordance with a vol-
untary, written authorization by the
employee (Note to paragraph
(c)(9)({ii)(A): an employee’s mere ac-
ceptance of a job which carries a deduc-
tion as a condition of employment does
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not constitute voluntary authoriza-
tion, even if such condition were stated
in writing);

(B) Is for a matter principally for the
benefit of the employee (Note to para-
graph (¢)(9)(iii)(B): housing and food al-
lowances would be considered to meet
this ‘“‘benefit of employee” standard,
unless the employee is in travel status,
or unless the circumstances indicate
that the arrangements for the employ-
ee’s housing or food are principally for
the convenience or benefit of the em-
ployer (e.g., employee living at work-
site in “‘on call” status));

(C) Is not a recoupment of the em-
ployer’s business expense (e.g., tools
and equipment; transportation costs
where such transportation is an inci-
dent of, and necessary to, the employ-
ment; living expenses when the em-
ployee is traveling on the employer’s
business; attorney fees and other costs
connected to the performance of H-1B
program functions which are required
to be performed by the employer (e.g.,
preparation and filing of LCA and H-1B
petition)). (For purposes of this sec-
tion, initial transportation from, and
end-of-employment travel, to the
worker’s home country shall not be
considered a business expense.);

(D) Is an amount that does not ex-
ceed the fair market value or the ac-
tual cost (whichever is lower) of the
matter covered (Note to paragraph
(¢)(9)(iii)(D): The employer must docu-
ment the cost and value); and

(E) Is an amount that does not ex-
ceed the limits set for garnishment of
wages in the Consumer Credit Protec-
tion Act, 15 U.S.C. 1673, and the regula-
tions of the Secretary pursuant to that
Act, 29 CFR part 870, under which gar-
nishment(s) may not exceed 25 percent
of an employee’s disposable earnings
for a workweek.

(10) A deduction from or reduction in
the payment of the required wage is
not authorized (and is therefore prohib-
ited) for the following purposes (i.e.,
paragraphs (¢)(10) (i) and (ii)):

(i) A penalty paid by the H-1B non-
immigrant for ceasing employment
with the employer prior to a date
agreed to by the nonimmigrant and the
employer.

(A) The employer is not permitted to
require (directly or indirectly) that the
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nonimmigrant pay a penalty for ceas-
ing employment with the employer
prior to an agreed date. Therefore, the
employer shall not make any deduction
from or reduction in the payment of
the required wage to collect such a
penalty.

(B) The employer is permitted to re-
ceive bona fide liquidated damages
from the H-1B nonimmigrant who
ceases employment with the employer
prior to an agreed date. However, the
requirements of paragraph (c)(9)(iii) of
this section must be fully satisfied, if
such damages are to be received by the
employer via deduction from or reduc-
tion in the payment of the required
wage.

(C) The distinction between Ilia-
uidated damages (which are permis-
sible) and a penalty (which is prohib-
ited) is to be made on the basis of the
applicable State law. In general, the
laws of the various States recognize
that liquidated damages are amounts
which are fixed or stipulated by the
parties at the inception of the con-
tract, and which are reasonable ap-
proximations or estimates of the an-
ticipated or actual damage caused to
one party by the other party’s breach
of the contract. On the other hand, the
laws of the various States, in general,
consider that penalties are amounts
which (although fixed or stipulated in
the contract by the parties) are not
reasonable approximations or esti-
mates of such damage. The laws of the
various States, in general, require that
the relation or circumstances of the
parties, and the purpose(s) of the agree-
ment, are to be taken into account, so
that, for example, an agreement to a
payment would be considered to be a
prohibited penalty where it is the re-
sult of fraud or where it cloaks oppres-
sion. Furthermore, as a general mat-
ter, the sum stipulated must take into
account whether the contract breach is
total or partial (i.e., the percentage of
the employment contract completed).
(See, e.g., Vanderbilt University V.
DiNardo, 174 F.3d 751 (6th Cir. 1999) (ap-
plying Tennessee law); Overholt Crop
Insurance Service Co. v. Travis, 941 F.2d
1361 (8th Cir. 1991) (applying Minnesota
and South Dakota law); BDO Seidman
V. Hirshberg, 712 N.E.2d 1220 (N.Y. 1999);
Guiliano v. Cleo, Inc., 995 S.W.2d 88
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(Tenn. 1999); Wojtowicz v. Greeley Anes-

thesia Services, P.C., 961 P.2d 520
(Colo.Ct.App. 1998); see generally, Re-
statement (Second) Contracts §356

(comment b); 22 Am.Jur.2d Damages
§§683, 686, 690, 693, 703). In an enforce-
ment proceeding under subpart I of this
part, the Administrator shall deter-
mine, applying relevant State law (in-
cluding consideration where appro-
priate to actions by the employer, if
any, contributing to the early ces-
sation, such as the employer’s con-
structive discharge of the non-
immigrant or non-compliance with its
obligations under the INA and its regu-
lations) whether the payment in ques-
tion constitutes liquidated damages or
a  penalty. (Note to paragraph
(c)(10)(1)(C): The $500/$1,000 filing fee, if
any, under section 214(c) of the INA can
never be included in any liquidated
damages received by the employer. See
paragraph (¢)(10)(ii), which follows.)

(ii) A rebate of the 3500/81,000 filing fee
paid by the employer, if any, under sec-
tion 214(c) of the INA. The employer
may not receive, and the H-1B non-
immigrant may not pay, any part of
the $500 additional filing fee (for a peti-
tion filed prior to December 18, 2000) or
$1,000 additional filing fee (for a peti-
tion filed on or subsequent to Decem-
ber 18, 2000), whether directly or indi-
rectly, voluntarily or involuntarily.
Thus, no deduction from or reduction
in wages for purposes of a rebate of any
part of this fee is permitted. Further, if
liquidated damages are received by the
employer from the H-1B nonimmigrant
upon the nonimmigrant’s ceasing em-
ployment with the employer prior to a
date agreed to by the nonimmigrant
and the employer, such liquidated dam-
ages shall not include any part of the
$500/$1,000 filing fee (see paragraph
(¢)(10)(i) of this section). If the filing
fee is paid by a third party and the H-
1B nonimmigrant reimburses all or
part of the fee to such third party, the
employer shall be considered to be in
violation of this prohibition since the
employer would in such circumstances
have been spared the expense of the fee
which the H-1B nonimmigrant paid.

(11) Any unauthorized deduction
taken from wages is considered by the
Department to be non-payment of that
amount of wages, and in the event of
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an investigation, will result in back
wage assessment (plus civil money pen-
alties and/or disqualification from H-
1B and other immigration programs, if
willful).

(12) Where the employer depresses
the employee’s wages below the re-
quired wage by imposing on the em-
ployee any of the employer’s business
expenses(s), the Department will con-
sider the amount to be an unauthorized
deduction from wages even if the mat-
ter is not shown in the employer’s pay-
roll records as a deduction.

(13) Where the employer makes de-
duction(s) for repayment of loan(s) or
wage advance(s) made to the employee,
the Department, in the event of an in-
vestigation, will require the employer
to establish the legitimacy and pur-
pose(s) of the loan(s) or wage ad-
vance(s), with reference to the stand-
ards set out in paragraph (c)(9)(iii) of
this section.

(d) Enforcement actions. (1) In the
event that a complaint is filed pursu-
ant to subpart I of this part, alleging a
failure to meet the ‘‘prevailing wage”’
condition or a material misrepresenta-
tion by the employer regarding the
payment of the required wage, or pur-
suant to such other basis for investiga-
tion as the Administrator may find,
the Administrator shall determine
whether the employer has the docu-
mentation required in paragraph
(b)(3)of this section, and whether the
documentation supports the employer’s
wage attestation. Where the docu-
mentation is either nonexistent or is
insufficient to determine the pre-
vailing wage (e.g., does not meet the
criteria specified in this section, in
which case the Administrator may find
a violation of paragraph (b)(1), (2), or
(3), of this section); or where, based on
significant evidence regarding wages
paid for the occupation in the area of
intended employment, the Adminis-
trator has reason to believe that the
prevailing wage finding obtained from
an independent authoritative source or
another legitimate source varies sub-
stantially from the wage prevailing for
the occupation in the area of intended
employment; or where the employer
has been unable to demonstrate that
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the prevailing wage determined by an-
other legitimate source is in accord-
ance with the regulatory criteria, the
Administrator may contact ETA,
which shall provide the Administrator
with a prevailing wage determination,
which the Administrator shall use as
the basis for determining violations
and for computing back wages, if such
wages are found to be owed. The 30-day
investigatory period shall be suspended
while ETA makes the prevailing wage
determination and, in the event that
the employer timely challenges the de-
termination (see §655.731(d)(2)), shall be
suspended until the challenge process
is completed and the Administrator’s
investigation can be resumed.

(2) In the event the Administrator
obtains a prevailing wage from ETA
pursuant to paragraph (d)(1) of this sec-
tion, and the employer desires review,
including judicial review, the employer
shall challenge the ETA prevailing
wage only by filing a request for review
under §656.41 of this chapter within 30
days of the employer’s receipt of the
PWD from the Administrator. If the re-
quest is timely filed, the decision of
OFLC is suspended until the Center Di-
rector issues a determination on the
employer’s appeal. If the employer de-
sires review, including judicial review,
of the decision of the NPC Center Di-
rector, the employer shall make a re-
quest for review of the determination
by the Board of Alien Labor Certifi-
cation Appeals (BALCA) under
§656.41(e) of this chapter within 30 days
of the receipt of the decision of the
Center Director. If a request for review
is timely filed with the BALCA, the de-
termination by the Center Director is
suspended until the BALCA issues a de-
termination on the employer’s appeal.
In any challenge to the wage deter-
mination, neither ETA nor the NPC
shall divulge any employer wage data
collected under the promise of con-
fidentiality.

(i) Where an employer timely chal-
lenges an OFLC PWD obtained by the
Administrator, the 30-day investigative
period shall be suspended until the em-
ployer obtains a final ruling. Upon
such a final ruling, the investigation
and any subsequent enforcement pro-
ceeding shall continue, with the PWD
as determined by the BALCA serving

§655.732

as the conclusive determination for all
purposes.

(ii) [Reserved]

(3) For purposes of this paragraph (d),
OFLC may consult with the NPC to as-
certain the prevailing wage applicable
under the circumstances of the par-
ticular complaint.

[66 FR 80214, Dec. 20, 2000, as amended at 66
FR 63302, Dec. 5, 2001; 69 FR 68228, Nov. 23,
2004; 69 FR 77384, Dec. 27, 2004; 71 FR 35521,
June 21, 2006; 73 FR 19949, Apr. 11, 2008; 73 FR
78067, Dec. 19, 2008; 74 FR 45561, Sept. 3, 2009]

§655.732 What is the second LCA re-
quirement, regarding working con-
ditions?

An employer seeking to employ H-1B
nonimmigrants in specialty occupa-
tions or as fashion models of distin-
guished merit and ability shall state on
Form ETA 9035 or 9035E that the em-
ployment of H-1B nonimmigrants will
not adversely affect the working condi-
tions of workers similarly employed in
the area of intended employment. For
the purposes of this section, ‘“H-1B”’ in-
cludes ““E-3 and H-1B1”’ as well.

(a) Establishing the working conditions
requirement. The second LCA require-
ment shall be satisfied when the em-
ployer affords working conditions to
its H-1B nonimmigrant employees on
the same basis and in accordance with
the same criteria as it affords to its
U.S. worker employees who are simi-
larly employed, and without adverse ef-
fect upon the working conditions of
such U.S. worker employees. Working
conditions include matters such as
hours, shifts, vacation periods, and
benefits such as seniority-based pref-
erences for training programs and work
schedules. The employer’s obligation
regarding working conditions shall ex-
tend for the longer of two periods: the
validity period of the certified LCA, or
the period during which the H-1B non-
immigrant(s) is(are) employed by the
employer.

(b) Documentation of the working con-
dition statement. In the event of an en-
forcement action pursuant to subpart I
of this part, the employer shall produce
documentation to show that it has af-
forded its H-1B nonimmigrant employ-
ees working conditions on the same
basis and in accordance with the same
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criteria as it affords its U.S. worker
employees who are similarly employed.

[656 FR 80221, Dec. 20, 2000, as amended at 66
FR 63302, Dec. 5, 2001; 73 FR 19949, Apr. 11,
2008]

§655.733 What is the third LCA re-
quirement, regarding strikes and
lockouts?

An employer seeking to employ H-1B
nonimmigrants shall state on Form
ETA 9035 or 9035E that there is not at
that time a strike or lockout in the
course of a labor dispute in the occupa-
tional classification at the place of em-
ployment. A strike or lockout which
occurs after the labor condition appli-
cation is filed by the employer with
DOL is covered by DHS regulations at
8 CFR 214.2(h)(17). For the purposes of
this section, ““H-1B”’ includes ‘“‘E-3 and
H-1B1” as well.

(a) Establishing the no strike or lockout
requirement. The third labor condition
application requirement shall be satis-
fied when the employer signs the labor
condition application attesting that, as
of the date the application is filed, the
employer is not involved in a strike,
lockout, or work stoppage in the
course of a labor dispute in the occupa-
tional classification in the area of in-
tended employment. Labor disputes for
the purpose of this section relate only
to those disputes involving employees
of the employer working at the place of
employment in the occupational classi-
fication named in the labor condition
application. See also DHS regulations
at 8 CFR 214.2(h)(17) for effects of
strikes or lockouts in general on the
H-1B nonimmigrant’s employment.

(1) Strike or lockout subsequent to cer-
tification of labor condition application.
In order to remain in compliance with
the no strike or lockout labor condi-
tion statement, if a strike or lockout
of workers in the same occupational
classification as the H-1B non-
immigrant occurs at the place of em-
ployment during the validity of the
labor condition application, the em-
ployer, within three days of the occur-
rence of the strike or lockout, shall
submit to ETA, by U.S. mail, facsimile
(FAX), or private carrier, written no-
tice of the strike or lockout. Further,
the employer shall not place, assign,
lease, or otherwise contract out an H-
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1B nonimmigrant, during the entire pe-
riod of the labor condition applica-
tion’s validity, to any place of employ-
ment where there is a strike or lockout
in the course of a labor dispute in the
same occupational classification as the
H-1B nonimmigrant. Finally, the em-
ployer shall not use the labor condition
application in support of any petition
filings for H-1B nonimmigrants to
work in such occupational classifica-
tion at such place of employment until
ETA determines that the strike or
lockout has ended.

(2) ETA notice to DHS. Upon receiving
from an employer a notice described in
paragraph (a)(l) of this section, ETA
shall examine the documentation, and
may consult with the union at the em-
ployer’s place of business or other ap-
propriate entities. If ETA determines
that the strike or lockout is covered
under DHS’s “Effect of strike’ regula-
tion for ‘““H” visa holders, ETA shall
certify to DHS, in the manner set forth
in that regulation, that a strike or
other labor dispute involving a work
stoppage of workers in the same occu-
pational classification as the H-1B non-
immigrant is in progress at the place of
employment. See 8 CFR 214.2(h)(17).

(b) Documentation of the third labor
condition statement. The employer need
not develop nor maintain documenta-
tion to substantiate the statement ref-
erenced in paragraph (a) of this sec-
tion. In the case of an investigation,
however, the employer has the burden
of proof to show that there was no
strike or lockout in the course of a
labor dispute for the occupational clas-
sification in which an H-1B non-
immigrant is employed, either at the
time the application was filed or dur-
ing the validity period of the LCA.

[69 FR 65659, 65676, Dec. 20, 1994 as amended
at 66 FR 63302, Dec. 5, 2001; 73 FR 19949, Apr.
11, 2008]

§655.734 What is the fourth LCA re-
quirement, regarding notice?

An employer seeking to employ H-1B
nonimmigrants shall state on Form
ETA 9035 or 9035E that the employer
has provided notice of the filing of the
labor condition application to the bar-
gaining representative of the employ-
er’s employees in the occupational
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classification in which the H-1B non-
immigrants will be employed or are in-
tended to be employed in the area of
intended employment, or, if there is no
such Dbargaining representative, has
posted notice of filing in conspicuous
locations in the employer’s establish-
ment(s) in the area of intended employ-
ment, in the manner described in this
section. For the purposes of this sec-
tion, “H-1B”’ includes ‘“‘E-3 and H-1B1”’
as well.

(a) Establishing the notice requirement.
The fourth labor condition application
requirement shall be established when
the conditions of paragraphs (a)(1) and
(a)(2) of this section are met.

(1)(i) Where there is a collective bar-
gaining representative for the occupa-
tional classification in which the H-1B
nonimmigrants will be employed, on or
within 30 days before the date the labor
condition application is filed with
ETA, the employer shall provide notice
to the bargaining representative that a
labor condition application is being, or
will be, filed with ETA. The notice
shall identify the number of H-1B non-
immigrants the employer is seeking to
employ; the occupational classification
in which the H-1B nonimmigrants will
be employed; the wages offered; the pe-
riod of employment; and the loca-
tion(s) at which the H-1B non-
immigrants will be employed. Notice
under this paragraph (a)(1)(i) shall in-
clude the following statement: ‘“‘Com-
plaints alleging misrepresentation of
material facts in the labor condition
application and/or failure to comply
with the terms of the labor condition
application may be filed with any of-
fice of the Wage and Hour Division of
the United States Department of
Labor.”

(ii) Where there is no collective bar-
gaining representative, the employer
shall, on or within 30 days before the
date the LCA is filed with ETA, provide
a notice of the filing of the LCA. The
notice shall indicate that H-1B non-
immigrants are sought; the number of
such nonimmigrants the employer is
seeking; the occupational -classifica-
tion; the wages offered; the period of
employment; the location(s) at which
the H-1B nonimmigrants will be em-
ployed; and that the LCA is available
for public inspection at the H-1B em-
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ployer’s principal place of business in
the U.S. or at the worksite. The notice
shall also include the statement:
“Complaints alleging misrepresenta-
tion of material facts in the labor con-
dition application and/or failure to
comply with the terms of the labor
condition application may be filed with
any office of the Wage and Hour Divi-
sion of the United States Department
of Liabor.” If the employer is an H-1B-
dependent employer or a willful viola-
tor, and the LCA is not being used only
for exempt H-1B nonimmigrants, the
notice shall also set forth the non-
displacement and recruitment obliga-
tions to which the employer has at-
tested, and shall include the following
additional statement: ‘“‘Complaints al-
leging failure to offer employment to
an equally or better qualified U.S. ap-
plicant or an employer’s misrepresen-
tation regarding such offers of employ-
ment may be filed with the Depart-
ment of Justice, Civil Rights Division,
Office of Special Counsel for Immigra-
tion-Related Unfair Employment Prac-
tices, 950 Pennsylvania Avenue, NW.,
Washington, DC 20530, Telephone: 1
(800) 255-8155 (employers), 1 (800) 255—
7688 (employees); Web address: http:./
www.usdoj.gov/crt/osc.”” The notice shall
be provided in one of the two following
manners:

(A) Hard copy notice, by posting a no-
tice in at least two conspicuous loca-
tions at each place of employment
where any H-1B nonimmigrant will be
employed (whether such place of em-
ployment is owned or operated by the
employer or by some other person or
entity).

(I) The notice shall be of sufficient
size and visibility, and shall be posted
in two or more conspicuous places so
that workers in the occupational clas-
sification at the place(s) of employ-
ment can easily see and read the posted
notice(s).

(2) Appropriate locations for posting
the notices include, but are not limited
to, locations in the immediate prox-
imity of wage and hour notices re-
quired by 29 CFR 516.4 or occupational
safety and health notices required by
29 CFR 1903.2(a).

(3) The notices shall be posted on or
within 30 days before the date the labor
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condition application is filed and shall
remain posted for a total of 10 days.

(B) Electronic notice, by providing
electronic notification to employees in
the occupational classification (includ-
ing both employees of the H-1B em-
ployer and employees of another person
or entity which owns or operates the
place of employment) for which H-1B
nonimmigrants are sought, at each
place of employment where any H-1B
nonimmigrant will be employed. Such
notification shall be given on or within
30 days before the date the labor condi-
tion application is filed, and shall be
available to the affected employees for
a total of 10 days, except that if em-
ployees are provided individual, direct
notice (as by e-mail), notification only
need be given once during the required
time period. Notification shall be read-
ily available to the affected employees.
An employer may accomplish this by
any means it ordinarily uses to com-
municate with its workers about job
vacancies or promotion opportunities,
including through its ‘‘home page’ or
“‘electronic bulletin board” to employ-
ees who have, as a practical matter, di-
rect access to these resources; or
through e-mail or an actively cir-
culated electronic message such as the
employer’s newsletter. Where affected
employees at the place of employment
are not on the ‘“‘intranet’” which pro-
vides direct access to the home page or
other electronic site but do have com-
puter access readily available, the em-
ployer may provide notice to such
workers by direct electronic commu-
nication such as e-mail (i.e., a single,
personal e-mail message to each such
employee) or by arranging to have the
notice appear for 10 days on an
intranet which includes the affected
employees (e.g., contractor arranges to
have notice on customer’s intranet ac-
cessible to affected employees). Where
employees lack practical computer ac-
cess, a hard copy must be posted in ac-
cordance with paragraph (a)(1)(ii)(A) of
this section, or the employer may pro-
vide employees individual copies of the
notice.

(2) Where the employer places any H-
1B nonimmigrant(s) at one or more
worksites not contemplated at the
time of filing the application, but
which are within the area of intended
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employment listed on the LCA, the em-
ployer is required to post electronic or
hard-copy notice(s) at such worksite(s),
in the manner described in paragraph
(a)(1) of this section, on or before the
date any H-1B nonimmigrant begins
work.

(3) The employer shall, no later than
the date the H-1B nonimmigrant re-
ports to work at the place of employ-
ment, provide the H-1B nonimmigrant
with a copy of the LCA (Form ETA
9035, or Form ETA 9035E) certified by
ETA and signed by the employer (or by
the employer’s authorized agent or rep-
resentative). Upon request, the em-
ployer shall provide the H-1B non-
immigrant with a copy of the cover
pages, Form ETA 9035CP.

(b) Documentation of the fourth labor
condition statement. The employer shall
develop and maintain documentation
sufficient to meet its burden of proving
the validity of the statement ref-
erenced in paragraph (a) of this section
and attested to on Form ETA 9035 or
9035E. Such documentation shall in-
clude a copy of the dated notice and
the name and address of the collective
bargaining representative to whom the
notice was provided. Where there is no
collective bargaining representative,
the employer shall note and retain the
dates when, and locations where, the
notice was posted and shall retain a
copy of the posted notice.

(c) Records retention; records avail-
ability. The employer’s documentation
shall not be submitted to ETA with the
labor condition application, but shall
be retained for the period of time speci-
fied in §655.760(c) of this part. The doc-
umentation shall be made available for
public examination as required in
§655.760(a) of this part, and shall be
made available to DOL upon request.

[66 FR 65659, 65676, Dec. 20, 1994, as amended
at 656 FR 80221, Dec. 20, 2000; 66 FR 63302, Dec.
5, 2001; 70 FR 72563, Dec. 5, 2005; 73 FR 19949,
Apr. 11, 2008]

§655.735 What are the special provi-
sions for short-term placement of
H-1B nonimmigrants at place(s) of
employment outside the area(s) of
intended employment listed on the
LCA?

This section does not apply to E-3
and H-1B1 nonimmigrants.
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(a) Subject to the conditions speci-
fied in this section, an employer may
make short-term placements or assign-
ments of H-1B nonimmigrant(s) at
worksite(s) (place(s) of employment) in
areas not listed on the employer’s ap-
proved LCA(s) without filing new labor
condition application(s) for such
area(s).

(b) The following conditions must be
fully satisfied by an employer during
all short-term placement(s) or assign-
ment(s) of H-1B nonimmigrant(s) at
worksite(s) (place(s) of employment) in
areas not listed on the employer’s ap-
proved LCA(s):

(1) The employer has fully satisfied
the requirements of §§655.730 through
655.734 with regard to worksite(s) lo-
cated within the area(s) of intended
employment listed on the employer’s
LCA(s).

(2) The employer shall not place, as-
sign, lease, or otherwise contract out
any H-1B nonimmigrant(s) to any
worksite where there is a strike or
lockout in the course of a labor dispute
in the same occupational classifica-
tion(s) as that of the H-1B non-
immigrant(s).

(3) For every day the H-1B non-
immigrant(s) is placed or assigned out-
side the area(s) of employment listed
on the approved LCA(s) for such work-
er(s), the employer shall:

(i) Continue to pay such worker(s)
the required wage (based on the pre-
vailing wage at such worker’s(s’) per-
manent worksite, or the employer’s ac-
tual wage, whichever is higher);

(ii) Pay such worker(s) the actual
cost of lodging (for both workdays and
non-workdays); and

(iii) Pay such worker(s) the actual
cost of travel, meals and incidental or
miscellaneous expenses (for both work-
days and non-workdays).

(c) An employer’s short-term place-
ment(s) or assignment(s) of H-1B non-
immigrant(s) at any worksite(s) in an
area of employment not listed on the
employer’s approved LCA(s) shall not
exceed a total of 30 workdays in a one-
year ©period for any H-1B non-
immigrant at any worksite or com-
bination of worksites in the area, ex-
cept that such placement or assignment
of an H-1B nonimmigrant may be for
longer than 30 workdays but for no
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more than a total of 60 workdays in a
one-year period where the employer is
able to show the following:

(1) The H-1B nonimmigrant con-
tinues to maintain an office or work
station at his/her permanent worksite
(e.g., the worker has a dedicated
workstation and telephone line(s) at
the permanent worksite);

(2) The H-1B nonimmigrant spends a
substantial amount of time at the per-
manent worksite in a one-year period;
and

(3) The H-1B nonimmigrant’s U.S.
residence or place of abode is located in
the area of the permanent worksite and
not in the area of the short-term work-
site(s) (e.g., the worker’s personal
mailing address; the worker’s lease for
an apartment or other home; the work-
er’s bank accounts; the worker’s auto-
mobile driver’s license; the residence of
the worker’s dependents).

(d) For purposes of this section, the
term workday shall mean any day on
which an H-1B nonimmigrant performs
any work at any worksite(s) within the
area of short-term placement or assign-
ment. For example, three workdays
would be counted where a non-
immigrant works three non-consecu-
tive days at three different worksites
(whether or not the employer owns or
controls such worksite(s)), within the
same area of employment. Further, for
purposes of this section, the term one-
year period shall mean the calendar
year (i.e., January 1 through December
31) or the employer’s fiscal year,
whichever the employer chooses.

(e) The employer may not make
short-term placement(s) or assign-
ment(s) of H-1B nonimmigrant(s) under
this section at worksite(s) in any area
of employment for which the employer
has a certified LCA for the occupa-
tional classification. Further, an H-1B
nonimmigrant entering the U.S. is re-
quired to be placed at a worksite in ac-
cordance with the approved petition
and supporting LCA; thus, the non-
immigrant’s initial placement or as-
signment cannot be a short-term place-
ment under this section. In addition,
the employer may not continuously ro-
tate H-1B nonimmigrants on short-
term placement or assignment to an
area of employment in a manner that
would defeat the purpose of the short-
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term placement option, which is to
provide the employer with flexibility
in assignments to afford enough time
to obtain an approved LCA for an area
where it intends to have a continuing
presence (e.g., an employer may not ro-
tate H-1B nonimmigrants to an area of
employment for 20-day periods, with
the result that nonimmigrants are con-
tinuously or virtually continuously
employed in the area of employment,
in order to avoid filing an LCA; such an
employer would violate the short-term
placement provisions).

(f) Once any H-1B nonimmigrant’s
short-term placement or assignment
has reached the workday limit speci-
fied in paragraph (c) of this section in
an area of employment, the employer
shall take one of the following actions:

(1) File an LCA and obtain ETA cer-
tification, and thereafter place any H-
1B nonimmigrant(s) in that occupa-
tional classification at worksite(s) in
that area pursuant to the LCA (i.e., the
employer shall perform all actions re-
quired in connection with such LCA,
including determination of the pre-
vailing wage and notice to workers); or

(2) Immediately terminate the place-
ment of any H-1B nonimmigrant(s)
who reaches the workday limit in an
area of employment. No worker may
exceed the workday limit within the
one-year period specified in paragraph
(d) of this section, unless the employer
first files an LCA for the occupational
classification for the area of employ-
ment. Employers are cautioned that if
any worker exceeds the workday limit
within the one-year period, then the
employer has violated the terms of its
LCA(s) and the regulations in the sub-
part, and thereafter the short-term
placement option cannot be used by
the employer for H-1B nonimmigrants
in that occupational classification in
that area of employment.

(g) An employer is not required to
use the short-term placement option
provided by this section, but may
choose to make each placement or as-
signment of an H-1B nonimmigrant at
worksite(s) in a new area of employ-
ment pursuant to a new LCA for such
area. Further, an employer which uses
the short-term placement option is not
required to continue to use the option.
Such an employer may, at any time
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during the period identified in para-
graphs (c¢) and (d) of this section, file
an LCA for the new area of employ-
ment (performing all actions required
in connection with such LCA); upon
certification of such LCA, the employ-
er’s obligation to comply with this sec-
tion concerning short-term placement
shall terminate. (However, see
§655.731(c)(9)(1ii)(C) regarding payment
of business expenses for employee’s
travel on employer’s business.)

[656 FR 80222, Dec. 20, 2000, as amended at 73
FR 19949, Apr. 11, 2008]

§655.736 What are H-1B-dependent
employers and willful violators?

Two attestation obligations apply
only to two types of employers: H-1B-
dependent employers (as described in
paragraphs (a) through (e) of this sec-
tion) and employers found to have will-
fully violated their H-1B obligations
within a certain five-year period (as de-
scribed in paragraph (f) of this section).
These obligations apply only to certain
labor condition applications filed by
such employers (as described in para-
graph (g) of this section), and do not
apply to LCAs filed by such employers
solely for the employment of ‘‘exempt”’
H-1B nonimmigrants (as described in
paragraph (g) of this section and
§655.737). These obligations require
that such employers not displace U.S.
workers from jobs (as described in
§6565.738) and that such employers re-
cruit U.S. workers before hiring H-1B
nonimmigrants (as described in
§655.739).

(a) What constitutes an ‘‘H-1B-depend-
ent”” employer? (1) “H-1B-dependent em-
ployer,” for purposes of THIS subpart
H and subpart I of this part, means an
employer that meets one of the three
following standards, which are based
on the ratio between the employer’s
total work force employed in the U.S.
(including both U.S. workers and H-1B
nonimmigrants, and measured accord-
ing to full-time equivalent employees)
and the employer’s H-1B nonimmigrant
employees (a ‘‘head count’” including
both full-time and part-time H-1B em-
ployees)—

(i)(A) The employer has 25 or fewer
full-time equivalent employees who are
employed in the U.S.; and
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(B) Employs more than seven H-1B
nonimmigrants;

(ii)(A) The employer has at least 26
but not more than 50 full-time equiva-
lent employees who are employed in
the U.S.; and

(B) Employs more than 12 H-1B non-
immigrant; or

(iii)(A) The employer has at least 51
full-time equivalent employees who are
employed in the U.S.; and

(B) Employs H-1B nonimmigrants in
a number that is equal to at least 15
percent of the number of such full-time
equivalent employees.

(2) ‘““Full-time equivalent employees’
(FTEs), for purposes of paragraph (a) of
this section are to be determined ac-
cording to the following standards:

(i) The determination of FTEs is to
include only persons employed by the
employer (as defined in §655.715), and
does not include bona fide consultants
and independent contractors. For pur-
poses of this section, the Department
will accept the employer’s designation
of persons as ‘‘employees,” provided
that such persons are consistently
treated as ‘‘employees’ for all purposes
including FICA, FLSA, etc.

(ii) The determination of FTEs is to
be based on the following records:

(A) To determine the number of em-
ployees, the employer’s quarterly tax
statement (or similar document) is to
be used (assuming there is no issue as
to whether all employees are listed on
the tax statement); and

(B) To determine the number of
hours of work by part-time employees,
for purposes of aggregating such em-
ployees to FTEs, the last payroll (or
the payrolls over the previous quarter,
if the last payroll is not representa-
tive) is to be used, or where hours of
work records are not maintained, other
available information is to be used to
make a reasonable approximation of
hours of work (such as a standard work
schedule). (But see paragraph
(a)(2)(iii)(B)(1) of this section regarding
the determination of FTEs for part-
time employees without a computation
of the hours worked by such employ-
ees.)

(iii) The FTEs employed by the em-
ployer means the total of the two num-
bers yielded by paragraphs (a)(2)(iii)(A)
and (B), which follow:
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(A) The number of full-time employ-
ees. A full-time employee is one who
works 40 or more hours per week, un-
less the employer can show that less
than 40 hours per week is full-time em-
ployment in its regular course of busi-
ness (however, in no event would less
than 35 hours per week be considered to
be full-time employment). Each full-
time employee equals one FTE (e.g., 50
full-time employees would yield 50
FTEs). (Note to paragraph (a)(2)(iii)(A):
An employee who commonly works
more than the number of hours consti-
tuting full-time employment cannot be
counted as more than one FTE.); plus

(B) The part-time employees aggre-
gated to a number of full-time equiva-
lents, if the employer has part-time
employees. For purposes of this deter-
mination, a part-time employee is one
who regularly works fewer than the
number of hours per week which con-
stitutes full-time employment (e.g.,
employee regularly works 20 hours,
where full-time employment is 35 hours
per week). The aggregation of part-
time employees to FTEs may be per-
formed by either of the following meth-
ods (i.e., paragraphs (a)(2)(iii)(B)(I) or
):

(I) Each employee working fewer
than full-time hours counted as one-
half of an FTE, with the total rounded
to the next higher whole number (e.g.,
three employees working fewer than 35
hours per week, where full-time em-
ployment is 35 hours, would yield two
FTEs (i.e., 1.6 rounded to 2)); or

(2) The total number of hours worked
by all part-time employees in the rep-
resentative pay period, divided by the
number of hours per week that con-
stitute full-time employment, with the
quotient rounded to the nearest whole
number (e.g., 72 total hours of work by
three part-time employees, divided by
40 (hours per week constituting full-
time employment), would yield two
FTEs (i.e., 1.8 rounded to 2)).

(iv) Examples of determinations of
FTEs: Employer A has 100 employees,
70 of whom are full-time (with full-
time employment shown to be 44 hours
of work per week) and 30 of whom are
part-time (with a total of 1004 hours of
work by all 30 part-time employees
during the representative pay period).
Utilizing the method in paragraph
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(a)(2)(iii)(B)(1) of this section, this em-
ployer would have 85 FTEs: 70 FTEs for
full-time employees, plus 15 FTEs for
part-time employees (i.e., each of the 30
part-time employees counted as one-
half of a full-time employee, as de-
scribed in paragraph (a)(2)(iii)(B)(I) of
this section). (This employer would
have 23 FTEs for part-time employees,
if these FTEs were computed as de-
scribed in paragraph (a)(2)(iii)(B)(2) of
this section: 1004 total hours of work
by part-time employees, divided by 44
(full-time employment), yielding 22.8,
rounded to 23)). Employer B has 100 em-
ployees, 80 of whom are full-time (with
full-time employment shown to be 40
hours of work per week) and 20 of
whom are part-time (with a total of 630
hours of work by all 30 part-time em-
ployees during the representative pay
period). This employer would have 90
FTEs: 80 FTEs for full-time employees,
plus 10 FTEs for part-time employees
(i.e., each of the 20 part-time employees
counted as one-half of a full-time em-
ployee, as described in paragraph
(a)(2)(iii)(B)(I) of this section) (This
employer would have 16 FTEs for part-
time employees, if these FTEs were
computed as described in paragraph
(a)(2)(1i1)(B)(2) of this section: 630 total
hours of work by part-time employees,
divided by 40 (full-time employment),
yielding 15.7, rounded to 16)).

(b) What constitutes an ‘“‘employer’ for
purposes of determining H-1B-dependency
status? Any group treated as a single
employer under the Internal Revenue
Code (IRC) at 26 U.S.C. 414(b), (c), (m)
or (o) shall be treated as a single em-
ployer for purposes of the determina-
tion of H-1B-dependency. Therefore, if
an employer satisfies the requirements
of the IRC and relevant regulations
with respect to the following groups of
employees, those employees will be
treated as employees of a single em-
ployer for purposes of determining
whether that employer is an H-1B-de-
pendent employer.

(1) Pursuant to section 414(b) of the
IRC and related regulations, all em-
ployees ‘‘within a controlled group of
corporations’ (within the meaning of
section 1563(a) of the IRC, determined
without regard to section 1563(a)(4) and
(e)(3)(C)), will be treated as employees
of a single employer. A controlled group
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of corporations is a parent-subsidiary-
controlled group, a brother-sister-con-
trolled group, or a combined group. 26
U.S.C. 1563(a), 26 CFR 1.414(b)-1(a).

(1) A parent-subsidiary-controlled group
is one or more chains of corporations
connected through stock ownership
with a common parent corporation
where at least 80 percent of the stock
(by voting rights or value) of each sub-
sidiary corporation is owned by one or
more of the other corporations (either
another subsidiary or the parent cor-
poration), and the common parent cor-
poration owns at least 80 percent of the
stock of at least one subsidiary.

(ii) A brother-sister-controlled group is
a group of corporations in which five or
fewer persons (individuals, estates, or
trusts) own 80 percent or more of the
stock of the corporations and certain
other ownership criteria are satisfied.

(iii) A combined group is a group of
three or more corporations, each of
which is a member of a parent-sub-
sidiary controlled group or a brother-
sister-controlled group and one of
which is a common parent corporation
of a parent-subsidiary-controlled group
and is also included in a brother-sister-
controlled group.

(2) Pursuant to section 414(c) of the
IRC and related regulations, all em-
ployees of trades or businesses (wheth-
er or not incorporated) that are under
common control are treated as employ-
ees of a single employer. 26 U.S.C.
414(c), 26 CFR 1.414(c)-2.

(i) Trades or businesses are under
common control if they are included
in:

(A) A parent-subsidiary group of
trades or businesses;

(B) A brother-sister group of trades
or businesses; or

(C) A combined group of trades or
businesses.

(ii) Trades or businesses include sole
proprietorships, partnerships, estates,
trusts or corporations.

(iii) The standards for determining
whether trades or businesses are under
common control are similar to stand-
ards that apply to controlled groups of
corporations. However, pursuant to 26
CFR 1.414(c)-2(b)(2), ownership of at
least an 80 percent interest in the prof-
its or capital interest of a partnership
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or the actuarial value of a trust or es-
tate constitutes a controlling interest
in a trade or business.

(3) Pursuant to section 414(m) of the
IRC and related regulations, all em-
ployees of the members of an affiliated
service group are treated as employees
of a single employer. 26 U.S.C. 414(m).

(i) An affiliated service group is, gen-
erally, a group consisting of a service
organization (the ‘“‘first organization’’),
such as a health care organization, a
law firm or an accounting firm, and
one or more of the following:

(A) A second service organization
that is a shareholder or partner in the
first organization and that regularly
performs services for the first organiza-
tion (or is regularly associated with
the first organization in performing
services for third persons); or

(B) Any other organization if :

(1) A significant portion of the second
organization’s business is the perform-
ance of services for the first organiza-
tion (or an organization described in
paragraph (b)(3)(i) of this section or for
both) of a type historically performed
in such service field by employees, and

(2) Ten percent or more of the inter-
est in the second organization is held
by persons who are highly compensated
employees of the first organization (or
an organization described in paragraph
(b)(3)(1) of this section).

(ii) [Reserved]

(4) Section 414(o) of the IRC provides
that the Department of the Treasury
may issue regulations addressing other
business arrangements, including em-
ployee leasing, in which a group of em-
ployees are treated as employed by the
same employer. However, the Depart-
ment of the Treasury has not issued
any regulations under this provision.
Therefore, that section of the IRC will
not be taken into account in deter-
mining what groups of employees are
considered employees of a single em-
ployer for purposes of H-1B dependency
determinations, unless regulations are
issued by the Treasury Department
during the period the dependency pro-
visions of the ACWIA are effective.

(6) The definitions of ‘‘single em-
ployer” set forth in paragraphs (b)(1)
through (b)(3) of this section are estab-
lished by the Internal Revenue Service
(IRS) in regulations located at 26 CFR
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1.414(b)-1(a), (¢)-2 and (m)-5. Guidance
on these definitions should be sought
from those regulations or from the
IRS.

(c) Which employers are required to
make determinations of H-1B-dependency
status? Every employer that intends to
file an LCA regarding H-1B non-
immigrants or to file H-1B petition(s)
or request(s) for extension(s) of H-1B
status from January 19, 2001 through
September 30, 2003, and after March 7,
2005, is required to determine whether
it is an H-1B-dependent employer or a
willful violator which, except as pro-
vided in §655.737, will be subject to the
additional obligations for H-1B-depend-
ent employers (see paragraph (g) of this
section). No H-1B-dependent employer
or willful violator may use an LCA
filed before January 19, 2001, and dur-
ing the period of October 1, 2003
through March 7, 2005, to support a new
H-1B petition or request for an exten-
sion of status. Furthermore, on all H-
1B LCAs filed from January 19, 2001
through September 30, 2003, and on or
after March 8, 2005, an employer will be
required to attest whether it is an H-
1B-dependent employer or willful viola-
tor. An employer that attests it is non-
H-1B-dependent but does not meet the
“‘snap shot’ test set forth in paragraph
(c)(2) of this section shall make and
document a full calculation of its sta-
tus. However, as explained in para-
graphs (c)(1) and (2) of this section,
which follow, most employers would
not be required to make any calcula-
tions or to create any documentation
as to the determination of their H-1B
status.

(1) Employers with readily apparent
status concerning H-1B-dependency need
not calculate that status. For most em-
ployers, regardless of their size, H-1B-
dependency status (i.e., H-1B-dependent
or non-H-1B-dependent) is readily ap-
parent and would require no calcula-
tions, in that the ratio of H-1B employ-
ees to the total workforce is obvious
and can easily be compared to the defi-
nition of ‘“‘H-1B-dependency’ (see defi-
nition set out in paragraph (a)(1) of
this section).

For example: Employer A with 20 employ-
ees, only one of whom is an H-1B non-immi-
grant, would obviously not be H-1B-depend-
ent and would not need to make calculations
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to confirm that status. Employer B with 45
employees, 30 of whom are H-1B non-
immigrants, would obviously be H-1B-de-
pendent and would not need to make calcula-
tions. Employer C with 500 employees, only
30 of whom are H-1B nonimmigrants, would
obviously not be H-1B-dependent and would
not need to make calculations. Employer D
with 1,000 employees, 850 of whom are H-1B
nonimmigrants, would obviously be H-1B-de-
pendent and would not have to make calcula-
tions.

(2) Employers with borderline H-1B-de-
pendency status may use a ‘‘snap-shot’’
test to determine whether calculation of
that status is necessary. Where an em-
ployer’s H-1B-dependency status (i.e.,
H-1B-dependent or non-H-1B-depend-
ent) is not readily apparent, the em-
ployer may use one of the following
tests to determine whether a full cal-
culation of the status is needed:

(i) Small employer (50 or fewer employ-
ees). If the employer has 50 or fewer
employees (both full-time and part-
time, including H-1B nonimmigrants
and U.S. workers), then the employer
may compare the number of its H-1B
nonimmigrant employees (both full-
time and part-time) to the numbers
specified in the definition set out in
paragraph (a)(1) of this section, and
shall fully calculate its H-1B-depend-
ency status (i.e., calculate FTEs) where
the number of its H-1B nonimmigrant
employees is above the number speci-
fied in the definition. In other words, if
the employer has 25 or fewer employ-
ees, and more than seven of them are
H-1B nonimmigrants, then the em-
ployer shall fully calculate its status;
if the employer has at least 26 but no
more than 50 employees, and more than
12 of them are H-1B nonimmigrants,
then the employer shall fully calculate
its status.

(ii) Large employer (561 or more em-
ployees). If the number of H-1B non-
immigrant employees (both full-time
and part-time), divided by the number
of full-time employees (including H-1B
nonimmigrants and U.S. workers), is
0.15 or more, then an employer which
believes itself to be non-H-1B-depend-
ent shall fully calculate its H-1B-de-
pendency status (including the calcula-
tion of FTEs). In other words, if the
number of full-time employees (includ-
ing H-1B nonimmigrants and U.S.
workers) multiplied by 0.15 yields a
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number that is equal to or less than
the number of H-1B nonimmigrant em-
ployees (both full-time and part-time),
then the employer shall attest that it
is H-1B-dependent or shall fully cal-
culate its H-1B dependency status (in-
cluding the calculation of FTESs).

(d) What documentation is the employer
required to make or maintain, concerning
its determination of H-1B-dependency sta-
tus? All employers are required to re-
tain copies of H-1B petitions and re-
quests for extensions of H-1B status
filed with the DHS, as well as the pay-
roll records described in §655.731(b)(1).
The nature of any additional docu-
mentation would depend upon the gen-
eral characteristics of the employer’s
workforce, as described in paragraphs
(d)(1) through (4), which follow.

(1) Employer with readily apparent sta-
tus concerning H-I1B-dependency. If an
employer’s H-1B-dependency status
(i.e., H-1B-dependent or non-H-1B-de-
pendent) is readily apparent (as de-
scribed in paragraph (c)(1) of this sec-
tion), then that status must be re-
flected on the employer’s LCA but the
employer is not required to make or
maintain any particular documenta-
tion. The public access file maintained
in accordance with §655.760 would show
the H-1B-dependency status, by means
of copy(ies) of the LCA(s). In the event
of an enforcement action pursuant to
subpart I of this part, the employer’s
readily apparent status could be
verified through records to be made
available to the Administrator (e.g.,
copies of H-1B petitions; payroll
records described in §655.731(b)(1)).

(2) Employer with borderline H-1B-de-
pendency status. An employer which
uses a ‘‘snap-shot’ test to determine
whether it should undertake a calcula-
tion of its H-1B-dependency status (as
described in paragraph (c)(2) of this
section) is not required to make or
maintain any documentation of that
‘“‘snap-shot’ test. The employer’s sta-
tus must be reflected on the LCA(s),
which would be available in the public
access file. In the event of an enforce-
ment action pursuant to subpart I of
this part, the employer’s records to be
made available to the Administrator
would enable the employer to show and
the Administrator to verify the ‘‘snap-
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shot”” test (e.g., copies of H-1B peti-
tions; payroll records described in
§655.731(b)(1)) .

(3) Employer with H-1B-dependent sta-
tus. An employer which attests that it
is H-1B-dependent—whether that sta-
tus is readily apparent or is determined
through calculations—is not required
to make or maintain any documenta-
tion of the calculation. The employer’s
status must be reflected on the LCA(s),
which would be available in the public
access file. In the event of an enforce-
ment action pursuant to subpart I of
this part, the employer’s designation of
H-1B-dependent status on the LCA(s)
would be conclusive and sufficient doc-
umentation of that status (except
where the employer’s status had al-
tered to non-H-1B-dependent and had
been appropriately documented, as de-
scribed in paragraph (d)(5)(ii) of this
section).

(4) Employer with non-H-1B-dependent
status who is required to perform full cal-
culation. An employer which attests
that it is non-H-1B-dependent and does
not meet the ‘“‘snap shot’’ test set forth
in paragraph (c)(2) of this section shall
retain in its records a dated copy of its
calculation that it is not H-1B-depend-
ent. In the event of an enforcement ac-
tion pursuant to subpart I of this part,
the employer’s records to be made
available to the Administrator would
enable the employer to show and the
Administrator to verify the employer’s
determination (e.g., copies of H-1B pe-
titions; payroll records described in
§655.731(b)(1)).

(5) Employer which changes its H-1B-
dependency status due to changes in
workforce. An employer may experience
a change in its H-1B-dependency sta-
tus, due to changes in the ratio of H-1B
nonimmigrant to U.S. workers in its
workforce. Thus it is important that
employers who wish to file a new LCA
or a new H-1B petition or request for
extension of status remain cognizant of
their dependency status and do a re-
check of such status if the make-up of
their workforce changes sufficiently
that their dependency status might
possibly change. In the event of such a
change of status, the following stand-
ards will apply:

(i) Change from non-H-1B-dependent
to H-1B-dependent. An employer which
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experiences this change in its work-
force is not required to make or main-
tain any record of its determination of
the change of its H-1B-dependency sta-
tus. The employer is not required to
file new LCA(s) (which would accu-
rately state its H-1B-dependent sta-
tus), unless it seeks to hire new H-1B
nonimmigrants or extend the status of
existing H-1B nonimmigrants (see
paragraph (g) of this section).

(ii) Change from H-1B-dependent to
non-H-1B-dependent. An employer
which experiences this change in its
workforce is required to perform a full
calculation of its status (as described
in paragraph (c) of this section) and to
retain a copy of such calculation in its
records. If the employer seeks to hire
new H-1B nonimmigrants or extend the
status of existing H-1B nonimmigrants
(see paragraph (g) of this section), the
employer shall either file new LCASs re-
flecting its non-H-1B-dependent status
or use its existing certified LCAs re-
flecting an H-1B-dependency status, in
which case it shall continue to be
bound by the dependent-employer at-
testations on such LCAs. In the event
of an enforcement action pursuant to
subpart I of this part, the employer’s
records to be made available to the Ad-
ministrator would enable the employer
to show and the Administrator to
verify the employer’s determination
(e.g., copies of H-1B petitions; payroll
records described in §655.731(b)(1)).

(6) Change in corporate structure or
identity of employer. If an employer
which experiences a change in its cor-
porate structure as the result of an ac-
quisition, merger, ‘‘spin-off,”” or other
such action wishes to file a new LCA or
a new H-1B petition or request for ex-
tension of status, the new employing
entity shall redetermine its H-1B-de-
pendency status in accordance with
paragraphs (a) and (c) of this section
(see paragraph (g) of this section). (See
§655.730(e), regarding change in cor-
porate structure or identity of em-
ployer.) In the event of an enforcement
action pursuant to subpart I of this
part, the employer’s calculations where
required under paragraph (c) of this
section and its records to be made
available to the Administrator would
enable the employer to show and the
Administrator to verify the employer’s
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determination (e.g., copies of H-1B pe-
titions; payroll records described in
§655.731(b)(1)).

(7 ““Single employer’’ under IRC test. If
an employer utilizes the IRC single-
employer definition and concludes that
it is non-H-1B-dependent, the employer
shall perform the ‘‘snap-shot” test set
forth in paragraph (c)(2) of this section,
and if it fails to meet that test, shall
attest that it is H-1B-dependent or
shall perform the full calculation of de-
pendency status in accordance with
paragraph (a) of this section. The em-
ployer shall place a list of the entities
included as a ‘‘single employer’ in the
public access file maintained in accord-
ance with §766.760. In addition, the em-
ployer shall retain in its records the
“snap-shot’ or full calculation of its
status, as appropriate (showing the
number of employees of each entity
who are included in the numerator and
denominator of the equation, whether
the employer utilizes the ‘‘snap shot”
test or a complete calculation as de-
scribed in paragraph (c) of this sec-
tion). In the event of an enforcement
action pursuant to subpart I of this
part, the employer’s records to be made
available to the Administrator would
enable the employer to show and the
Administrator to verify the employer’s
determination (e.g., copies of H-1B pe-
titions; payroll records described in
§655.731(b)(1)).

(e) How is an employer’s H-1B-depend-
ency status to be shown on the LCA? The
employer is required to designate its
status by marking the appropriate box
on the Form ETA-9035 or 9035E (i.e., ei-
ther H-1B-dependent or non-H-1B-de-
pendent). An employer which marks
the designation of ‘‘H-1B-dependent”
may also mark the designation of its
intention to seek only ‘‘exempt’” H-1B
nonimmigrants on the LCA (see para-
graph (g) of this section, and §655.737).
In the event that an employer has filed
an LCA designating its H-1B-depend-
ency status (either H-1B-dependent or
non-H-1B-dependent) and thereafter ex-
periences a change of status, the em-
ployer cannot use that LCA to support
H-1B petitions for new nonimmigrants
or requests for extension of H-1B status
for existing nonimmigrants. Similarly,
an employer that is or becomes H-1B-
dependent cannot continue to use an
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LCA filed before January 19, 2001 to
support new H-1B petitions or requests
for extension of status. In such cir-
cumstances, the employer shall file a
new LCA accurately designating its
status and shall use that new LCA to
support new petitions or requests for
extensions of status.

(f) What constitutes a “‘“willful violator”
employer and what are its special obli-
gations?

(1) “Willful violator’ or “‘willful viola-
tor employer,” for purposes of this sub-
part H and subpart I of this part means
an employer that meets all of the fol-
lowing standards (i.e., paragraphs
(f)(1)(i) through (iii))—

(i) A finding of violation by the em-
ployer (as described in paragraph (f)(1)
(ii)) is entered in either of the fol-
lowing two types of enforcement pro-
ceeding:

(A) A Department of Labor pro-
ceeding under section 212(n)(2) of the
Act (8 U.S.C. 1182(n)(2)(C) and subpart I
of this part; or

(B) A Department of Justice pro-
ceeding under section 212(n)(5) of the
Act (8 U.S.C. 1182(n)(b).

(ii) The agency finds that the em-
ployer has committed either a willful
failure or a misrepresentation of a ma-
terial fact during the five-year period
preceding the filing of the LCA; and

(iii) The agency’s finding is entered
on or after October 21, 1998.

(2) For purposes of this paragraph,
“willful failure’’ means a violation
which is a ‘“‘willful failure” as defined
in §655.805(c).

(g) What LCAs are subject to the addi-
tional attestation obligations? (1) An em-
ployer that is ‘“H-1B-dependent’ (under
the standards described in paragraphs
(a) through (e) of this section) or is a
“willful violator’ (under the standards
described in paragraph (f) of this sec-
tion) is subject to the attestation obli-
gations regarding displacement of U.S.
workers and recruitment of U.S. work-
ers (under the standards described in
§§655.738 and 655.739, respectively) for
all LCAs that are filed during the time
period specified in paragraph (g)(2) of
this section, to be used to support any
petitions for new H-1B nonimmigrants
or any requests for extensions of status
for existing H-1B nonimmigrants. An
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LCA which does not accurately indi-
cate the employer’s H-1B-dependency
status or willful violator status shall
not be used to support H-1B petitions
or requests for extensions. Further, an
employer which falsely attests to non-
H-1B-dependency status, or which ex-
periences a change of status to H-1B-
dependency but continues to use the
LCA to support new H-1B petitions or
requests for extension of status shall—
despite the LCA designation of non-H-
1B-dependency—be held to its obliga-
tions to comply with the attestation
requirements concerning nondisplace-
ment of U.S. workers and recruitment
of U.S. workers (as described in
§§655.738 and 655.739, respectively), as
explicitly acknowledged and agreed on
the LCA.

(2) During the period between Janu-
ary 19, 2001 through September 30, 2003,
and on or after March 8, 2005, any em-
ployer that is ‘“‘H-1B-dependent’ (under
the standards described in paragraphs
(a) through (e) of this section) or is a
“willful violator’ (under the standards
described in paragraph (f) of this sec-
tion) shall file a new LCA accurately
indicating that status in order to be
able to file petition(s) for new H-1B
nonimmigrant(s) or request(s) for ex-
tension(s) of status for existing H-1B
nonimmigrant(s). An LCA filed during
a period when the special attestation
obligations for H-1B dependent employ-
ers and willful violators were not in ef-
fect (that is before January 19, 2001,
and from October 1, 2003 through March
7, 2005) may not be used by an H-1B de-
pendent employer or willful violator to
support petition(s) for new H-1B non-
immigrant(s) or request(s) for exten-
sion(s) of status for existing H-1B non-
immigrants.

(3) An employer that files an LCA in-
dicating ‘““H-1B-dependent”’ and/or
“willful violator’ status may also indi-
cate on the LCA that all the H-1B non-
immigrants to be employed pursuant
to that LCA will be ‘“‘exempt H-1B non-
immigrants” as described in §655.737.
Such an LCA is not subject to the addi-
tional LCA attestation obligations,
provided that all H-1B nonimmigrants
employed under it are, in fact, exempt.
An LCA which indicates that it will be
used only for exempt H-1B non-
immigrants shall not be used to sup-
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port H-1B petitions or requests for ex-
tensions of status for H-1B non-
immigrants who are not, in fact, ex-
empt. Further, an employer which at-
tests that the LCA will be used only for
exempt H-1B nonimmigrants but uses
the LCA to employ non-exempt H-1B
nonimmigrants (through petitions and/
or extensions of status) shall—despite
the LCA designation of exempt H-1B
nonimmigrants—be held to its obliga-
tions to comply with the attestation
requirements concerning nondisplace-
ment of U.S. workers and recruitment
of U.S. workers (as described in
§§655.738 and 655.739, respectively), as
explicitly acknowledged and agreed on
the LCA.

(4) The special provisions for H-1B-
dependent employers and willful viola-
tor employers do not apply to LCAs
filed from October 1, 2003 through
March 7, 2005, or before January 19,
2001. However, all LCAs filed before Oc-
tober 1, 2003, and containing the addi-
tional attestation obligations de-
scribed in this section and §§655.737
through 655.739, will remain in effect
with regard to those obligations, for so
long as any H-1B nonimmigrant(s) em-
ployed pursuant to the LCA(s) remain
employed by the employer.

[656 FR 80223, Dec. 20, 2000; 66 FR 1375, Jan. 8,
2001, as amended at 66 FR 63302, Dec. 5, 2001;
70 FR 72563, Dec. 5, 2005]

§655.737 What are “exempt” H-1B non-
immigrants, and how does their em-
ployment affect the additional at-
testation obligations of H-1B-de-
pendent employers and willful vio-
lator employers?

(a) An employer that is H-1B-depend-
ent or a willful violator of the H-1B
program requirements (as described in
§655.736) is subject to the attestation
obligations regarding displacement of
U.S. workers and recruitment of U.S.
workers (as described in §§655.738 and
655.739, respectively) for all LCAs that
are filed during the time period speci-
fied in §655.736(g). However, these addi-
tional obligations do not apply to an
LCA filed by such an employer if the
LCA is used only for the employment
of ‘“‘exempt’” H-1B nonimmigrants
(through petitions and/or extensions of
status) as described in this section.
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(b) What is the test or standard for de-
termining an H-1B monimmigrant’s ‘‘ex-
empt’’ status? An H-1B nonimmigrant is
“exempt’’ for purposes of this section if
the nonimmigrant meets either of the
two following criteria:

(1) Receives wages (including cash
bonuses and similar compensation) at
an annual rate equal to at least $60,000;
or

(2) Has attained a master’s or higher
degree (or its equivalent) in a specialty
related to the intended employment.

(c) How is the $60,000 annual wage to be
determined? The H-1B nonimmigrant
can be considered to be an ‘‘exempt”
worker, for purposes of this section, if
the nonimmigrant actually receives
hourly wages or annual salary totaling
at least $60,000 in the calendar year.
The standards applicable to the em-
ployer’s satisfaction of the required
wage obligation are applicable to the
determination of whether the $60,000
wages or salary are received (see
§6565.731(c)(2) and (3)). Thus, employer
contributions or costs for benefits such
as health insurance, life insurance, and
pension plans cannot be counted to-
ward this $60,000. The compensation to
be counted or credited for these pur-
poses could include cash bonuses and
similar payments, provided that such
compensation is paid to the worker
“‘cash in hand, free and clear, when
due” (§655.731(c)(1)), meaning that the
compensation has readily determinable
market value, is readily convertible to
cash tender, and is actually received by
the employee when due (which must be
within the year for which the employer
seeks to count or credit the compensa-
tion toward the employee’s $60,000
earnings to qualify for exempt status).
Cash bonuses and similar compensation
can be counted or credited toward the
$60,000 for ‘‘exempt’ status only if pay-
ment is assured (i.e., if the payment is
contingent or conditional on some
event such as the employer’s annual
profits, the employer must guarantee
payment even if the contingency is not
met). The full $60,000 annual wages or
salary must be received by the em-
ployee in order for the employee to
have ‘“‘exempt’” status. The wages or
salary required for ‘‘exempt’ status
cannot be decreased or pro rated based
on the employee’s part-time work
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schedule; an H-1B nonimmigrant work-
ing part-time, whose actual annual
compensation is less than $60,000,
would not qualify as exempt on the
basis of wages, even if the worker’s
earnings, if projected to a full-time
work schedule, would theoretically ex-
ceed $60,000 in a year. Where an em-
ployee works for less than a full year,
the employee must receive at least the
appropriate pro rata share of the $60,000
in order to be ‘‘exempt’’ (e.g., an em-
ployee who resigns after three months
must be paid at least $15,000). In the
event of an investigation pursuant to
subpart I of this part, the Adminis-
trator will determine whether the em-
ployee has received the required $60,000
per year, using the employee’s anniver-
sary date to determine the one-year pe-
riod; for an employee who had worked
for less than a full year (either at the
beginning of employment, or after his/
her last anniversary date), the deter-
mination as to the $60,000 annual wages
will be on a pro rata basis (i.e., whether
the employee had been paid at a rate of
$60,000 per year (or $5,000 per month) in-
cluding any wunpaid, guaranteed bo-
nuses or similar compensation).

(d) How is the ‘“‘master’s or higher de-
gree (or its equivalent) in a specialty re-
lated to the intended employment’ to be
determined? (1) ‘‘Master’s or higher de-
gree (or its equivalent),” for purposes
of this section means a foreign aca-
demic degree from an institution which
is accredited or recognized under the
law of the country where the degree
was obtained, and which is equivalent
to a master’s or higher degree issued
by a U.S. academic institution. The
equivalence to a U.S. academic degree
cannot be established through experi-
ence or through demonstration of ex-
pertise in the academic specialty (i.e.,
no ‘‘time equivalency’” or ‘‘perform-
ance equivalency’ will be recognized as
substituting for a degree issued by an
academic institution). The DHS and
the Department will consult appro-
priate sources of expertise in making
the determination of equivalency be-
tween foreign and U.S. academic de-
grees. Upon the request of the DHS or
the Department, the employer shall
provide evidence to establish that the
H-1B nonimmigrant has received the
degree, that the degree was earned in
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the asserted field of study, including an
academic transcript of courses, and
that the institution from which the de-
gree was obtained was accredited or
recognized.

(2) ““Specialty related to the intended
employment,” for purposes of this sec-
tion, means that the academic degree
is in a specialty which is generally ac-
cepted in the industry or occupation as
an appropriate or necessary credential
or skill for the person who undertakes
the employment in question. A ‘‘spe-
cialty’’ which is not generally accepted
as appropriate or necessary to the em-
ployment would not be considered to be
sufficiently ‘‘related’ to afford the H-
1B nonimmigrant status as an ‘‘exempt
H-1B nonimmigrant.”

(e) When and how is the determination
of the H-1B nonimmigrant’s ‘‘exempt’
status to be made? An employer that is
H-1B-dependent or a willful violator (as
described in §655.736) may designate on
the LCA that the LCA will be used only
to support H-1B petition(s) and/or re-
quest(s) for extension of status for
“exempt’”’ H-1B nonimmigrants.

(1) If the employer makes the des-
ignation of ‘‘exempt’” H-1B non-
immigrant(s) on the LCA, then the
DHS—as part of the adjudication of the
H-1B petition or request for extension
of status—will determine the worker’s
“exempt’ status, since an H-1B peti-
tion must be supported by an LCA con-
sistent with the petition (i.e., occupa-
tion, area of intended employment, ex-
empt status). The employer shall main-
tain, in the public access file main-
tained in accordance with §755.760, a
list of the H-1B nonimmigrant(s) whose
petition(s) and/or request(s) are sup-
ported by LCA(s) which the employer
has attested will be used only for ex-
empt H-1B nonimmigrants. In the
event of an investigation under subpart
I of this part, the Administrator will
give conclusive effect to an DHS deter-
mination of ‘“‘exempt’’ status based on
the nonimmigrant’s educational at-
tainments (i.e., master’s or higher de-
gree (or its equivalent) in a specialty
related to the intended employment)
unless the determination was based on
false information. If the DHS deter-
mination of ‘‘exempt’ status was based
on the assertion that the non-
immigrant would receive wages (in-
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cluding cash bonuses and similar com-
pensation) at an annual rate equal to
at least $60,000, the employer shall pro-
vide evidence to show that such wages
actually were received by the non-
immigrant (consistent with paragraph
(c) of this section and the regulatory
standards for satisfaction or payment
of the required wages as described in
§655.731(c)(3)).

(2) If the employer makes the des-
ignation of ‘‘exempt’” H-1B non-
immigrants on the LCA, but is found in
an enforcement action under subpart I
of this part to have used the LCA to
employ nonimmigrants who are, in
fact, not exempt, then the employer
will be subject to a finding that it
failed to comply with the nondisplace-
ment and recruitment obligations (as
described in §§655.738 and 655.739, re-
spectively) and may be assessed appro-
priate penalties and remedies.

(3) If the employer does not make the
designation of ‘‘exempt’” H-1B non-
immigrants on the LCA, then the em-
ployer has waived the option of not
being subject to the additional LCA at-
testation obligations on the basis of
employing only exempt H-1B non-
immigrants under the LCA. In the
event of an investigation under subpart
I of this part, the Administrator will
not consider the question of the non-
immigrant(s)’s ‘‘exempt’ status in de-
termining whether an H-1B-dependent
employer or willful violator employer
has complied with such additional LCA
attestation obligations.

[65 FR 80227, Dec. 20, 2000]

§655.738 What are the “non-displace-
ment of U.S. workers” obligations
that apply to H-1B-dependent em-
ployers and willful violators, and
how do they operate?

An employer that is subject to these
additional attestation obligations
(under the standards described in
§655.736) is prohibited from displace-
ment of any U.S. worker(s)—whether
directly (in its own workforce) or sec-
ondarily (at a worksite of a second em-
ployer)—under the standards set out in
this section.

(a) United States worker (U.S. worker)
is defined in §655.715.

(b) Displacement, for purposes of this
section, has two components: ‘‘lay off”
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of U.S. worker(s), and ‘‘essentially
equivalent jobs’ held by U.S. worker(s)
and H-1B nonimmigrant(s).

(1) Lay off of a U.S. worker means
that the employer has caused the
worker’s loss of employment, other
than through—

(i) Discharge of a U.S. worker for in-
adequate performance, violation of
workplace rules, or other cause related
to the worker’s performance or behav-
ior on the job;

(ii) A U.S. worker’s voluntary depar-
ture or voluntary retirement (to be as-
sessed in light of the totality of the
circumstances, under established prin-
ciples concerning ‘‘constructive dis-
charge’” of workers who are pressured
to leave employment);

(iii) Expiration of a grant or contract
under which a U.S. worker is employed,
other than a temporary employment
contract entered into in order to evade
the employer’s non-displacement obli-
gation. The question is whether the
loss of the contract or grant has caused
the worker’s loss of employment. It
would not be a layoff where the job loss
results from the expiration of a grant
or contract without which there is no
alternative funding or need for the U.S.
worker’s position on that or any other
grant or contract (e.g., the expiration
of a research grant that funded a
project on which the worker was em-
ployed at an academic or research in-
stitution; the expiration of a staffing
firm’s contract with a customer where
the U.S. worker was hired expressly to
work pursuant to that contract and the
employer has no practice of moving
workers to other customers or projects
upon the expiration of contract(s)). On
the other hand, it would be a layoff
where the employer’s normal practice
is to move the U.S. worker from one
contract to another when a contract
expires, and work on another contract
for which the worker is qualified is
available (e.g., staffing firm’s contract
with one customer ends and another
contract with a different customer be-
gins); or

(iv) A U.S. worker who loses employ-
ment is offered, as an alternative to
such loss, a similar employment oppor-
tunity with the same employer (or, in
the case of secondary displacement at a
worksite of a second employer, as de-
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scribed in paragraph (d) of this section,
a similar employment opportunity
with either employer) at equivalent or
higher compensation and benefits than
the position from which the U.S. work-
er was discharged, regardless of wheth-
er or not the U.S. worker accepts the
offer. The validity of the offer of a
similar employment opportunity will
be assessed in light of the following
factors:

(A) The offer is a bona fide offer, rath-
er than an offer designed to induce the
U.S. worker to refuse or an offer made
with the expectation that the worker
will refuse;

(B) The offered job provides the U.S.
worker an opportunity similar to that
provided in the job from which he/she
is discharged, in terms such as a simi-
lar level of authority, discretion, and
responsibility, a similar opportunity
for advancement within the organiza-
tion, and similar tenure and work
scheduling;

(C) The offered job provides the U.S.
worker equivalent or higher compensa-
tion and benefits to those provided in
the job from which he/she is dis-
charged. The comparison of compensa-
tion and benefits includes all forms of
remuneration for employment, whether
or not called wages and irrespective of
the time of payment (e.g., salary or
hourly wage rate; profit sharing; re-
tirement plan; expense account; use of
company car). The comparison also in-
cludes such matters as cost of living
differentials and relocation expenses
(e.g., a New York City ‘‘opportunity”’
at equivalent or higher compensation
and benefits offered to a worker dis-
charged from a job in Kansas City
would provide a wage adjustment from
the Kansas City pay scale and would
include relocation costs).

(2) Essentially equivalent jobs. For pur-
poses of the displacement prohibition,
the job from which the U.S. worker is
laid off must be essentially equivalent
to the job for which an H-1B non-
immigrant is sought. To determine
whether the jobs of the laid off U.S.
worker(s) and the H-1B non-
immigrant(s) are essentially equiva-
lent, the comparison(s) shall be on a
one-to-one Dbasis where appropriate
(i.e., one U.S. worker left employment
and one H-1B nonimmigrant joined the
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workforce) but shall be broader in
focus where appropriate (e.g., an em-
ployer, through reorganization, elimi-
nates an entire department with sev-
eral U.S. workers and then staffs this
department’s function(s) with H-1B
nonimmigrants). The following com-
parisons are to be made:

(i) Job responsibilities. The job of the
H-1B nonimmigrant must involve es-
sentially the same duties and respon-
sibilities as the job from which the
U.S. worker was laid off. The compari-
son focuses on the core elements of and
competencies for the job, such as su-
pervisory duties, or design and engi-
neering functions, or budget and finan-
cial accountability. Peripheral, non-es-
sential duties that could be tailored to
the particular abilities of the indi-
vidual workers would not be deter-
minative in this comparison. The job
responsibilities must be similar and
both workers capable of performing
those duties.

(i1) Qualifications and experience of the
workers. The qualifications of the laid
off U.S. worker must be substantially
equivalent to the qualifications of the
H-1B nonimmigrant. The comparison is
to be confined to the experience and
qualifications (e.g., training, edu-
cation, ability) of the workers which
are directly relevant to the actual per-
formance requirements of the job, in-
cluding the experience and qualifica-
tions that would materially affect a
worker’s relative ability to perform the
job better or more efficiently. While it
would be appropriate to compare
whether the workers in question have
“substantially equivalent’” qualifica-
tions and experience, the workers need
not have identical qualifications and
experience (e.g., a bachelor’s degree
from one accredited university would
be considered to be substantially equiv-
alent to a bachelor’s degree from an-
other accredited university; 15 years
experience in an occupation would be
substantially equivalent to 10 years ex-
perience in that occupation). It would
not be appropriate to compare the
workers’ relative ages, their sexes, or
their ethnic or religious identities.

(iii) Area of employment. The job of
the H-1B nonimmigrant must be lo-
cated in the same area of employment
as the job from which the U.S. worker

§655.738

was laid off. The comparison of the lo-
cations of the jobs is confined to the
area within normal commuting dis-
tance of the worksite or physical loca-
tion where the work of the H-1B non-
immigrant is or will be performed. For
purposes of this comparison, if both
such worksites or locations are within
a Metropolitan Statistical Area or a
Primary Metropolitan Statistical Area,
they will be deemed to be within the
same area of employment.

(3) The worker’s rights under a col-
lective bargaining agreement or other
employment contract are not affected
by the employer’s LCA obligations as
to non-displacement of such worker.

(c) Direct displacement. An H-1B-de-
pendent or willful-violator employer
(as described in §655.736) is prohibited
from displacing a U.S. worker in its
own workforce (i.e., a U.S. worker
“employed by the employer’”) within
the period beginning 90 days before and
ending 90 days after the filing date of
an H-1B petition supported by an LCA
described in §655.736(g). The following
standards and guidance apply under
the direct displacement prohibition:

(1) Which U.S. workers are protected
against “‘direct displacement’’? This pro-
hibition covers the H-1B employer’s
own workforce—U.S. workers ‘‘em-
ployed by the employer’’—who are em-
ployed in jobs that are essentially
equivalent to the jobs for which the H-
1B nonimmigrant(s) are sought (as de-
scribed in paragraph (b)(2) of this sec-
tion). The term ‘‘employed by the em-
ployer”’ is defined in §655.715.

(2) When does the ‘‘direct displacement’’
prohibition apply? The H-1B employer is
prohibited from displacing a U.S. work-
er during a specific period of time be-
fore and after the date on which the
employer files any H-1B petition sup-
ported by the LCA which is subject to
the non-displacement obligation (as de-
scribed in §655.736(g)). This protected
period is from 90 days before until 90
days after the petition filing date.

(3) What constitutes displacement of a
U.S. worker? The H-1B employer is pro-
hibited from laying off a U.S. worker
from a job that is essentially the equiv-
alent of the job for which an H-1B non-
immigrant is sought (as described in
paragraph (b)(1) of this section).
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(d) Secondary displacement. An H-1B-
dependent or willful-violator employer
(as described in §655.736) is prohibited
from placing certain H-1B non-
immigrant(s) with another employer
where there are indicia of an employ-
ment relationship between the non-
immigrant and that other employer
(thus possibly affecting the jobs of U.S.
workers employed by that other em-
ployer), unless and until the H-1B em-
ployer makes certain inquiries and/or
has certain information concerning
that other employer’s displacement of
similarly employed U.S. workers in its
workforce. Employers are cautioned
that even if the required inquiry of the
secondary employer is made, the H-1B-
dependent or willful violator employer
shall be subject to a finding of a viola-
tion of the secondary displacement pro-
hibition if the secondary employer, in
fact, displaces any U.S. worker(s) dur-
ing the applicable time period (see
§6565.810(d)). The following standards
and guidance apply under the sec-
ondary displacement prohibition:

(1) Which U.S. workers are protected
against ‘‘secondary displacement’’? This
provision applies to U.S. workers em-
ployed by the other or ‘‘secondary”
employer (not those employed by the
H-1B employer) in jobs that are essen-
tially equivalent to the jobs for which
certain H-1B nonimmigrants are placed
with the other/secondary employer (as
described in paragraph (b)(2) of this
section). The term ‘‘employed by the
employer’’ is defined in §655.715.

(2) Which H-1B nonimmigrants activate
the secondary displacement prohibition?
Not every placement of an H-1B non-
immigrant with another employer will
activate the prohibition and—depend-
ing upon the particular facts—an H-1B
employer (such as a service provider)
may be able to place H-1B non-
immigrant(s) at a client or customer’s
worksite without being subject to the
prohibition. The prohibition applies to
the placement of an H-1B non-
immigrant whose H-1B petition is sup-
ported by an LCA described in
§6565.736(g) and whose placement with
the other/secondary employer meets
both of the following criteria:

(i) The nonimmigrant performs du-
ties in whole or in part at one or more
worksites owned, operated, or con-
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trolled by the other/secondary em-
ployer; and

(ii) There are indicia of an employ-
ment relationship between the non-
immigrant and the other/secondary
employer. The relationship between
the H-1B-nonimmigrant and the other/
secondary need not constitute an ‘‘em-
ployment’”’ relationship (as defined in
§655.715), and the applicability of the
secondary displacement provision does
not establish such a relationship. Rel-
evant indicia of an employment rela-
tionship include:

(A) The other/secondary employer
has the right to control when, where,
and how the nonimmigrant performs
the job (the presence of this indicia
would suggest that the relationship be-
tween the nonimmigrant and the other/
secondary employer approaches the re-
lationship which triggers the sec-
ondary displacement provision);

(B) The other/secondary employer
furnishes the tools, materials, and
equipment;

(C) The work is performed on the
premises of the other/secondary em-
ployer (this indicia alone would not
trigger the secondary displacement
provision);

(D) There is a continuing relation-
ship between the nonimmigrant and
the other/secondary employer;

(E) The other/secondary employer
has the right to assign additional
projects to the nonimmigrant;

(F) The other/secondary employer
sets the hours of work and the duration
of the job;

(G) The work performed by the non-
immigrant is part of the regular busi-
ness (including governmental, edu-
cational, and non-profit operations) of
the other/secondary employer;

(H) The other/secondary employer is
itself in business; and

(I) The other/secondary employer can
discharge the nonimmigrant from pro-
viding services.

(3) What other/secondary employers are
included in the prohibition on secondary
displacement of U.S. workers by the H-1B
employer? The other/secondary em-
ployer who accepts the placement and/
or services of the H-1B employer’s non-
immigrant employee(s) need not be an
H-1B employer. The other/secondary
employer would often be (but is not
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limited to) the client or customer of an
H-1B employer that is a staffing firm
or a service provider which offers the
services of H-1B nonimmigrants under
a contract (e.g., a medical staffing firm
under contract with a nursing home
provides H-1B nonimmigrant physical
therapists; an information technology
staffing firm under contract with a
bank provides H-1B nonimmigrant
computer engineers). Only the H-1B
employer placing the nonimmigrant
with the secondary employer is subject
to the non-displacement obligation on
the LCA, and only that employer is lia-
ble in an enforcement action pursuant
to subpart I of this part if the other/
secondary employer, in fact, displaces
any of its U.S. worker(s) during the ap-
plicable time period. The other/sec-
ondary employer will not be subject to
sanctions in an enforcement action
pursuant to subpart I of this part (ex-
cept in circumstances where such
other/secondary employer is, in fact, an
H-1B employer and is found to have
failed to comply with its own obliga-
tions). (Note to paragraph (d)(3): Where
the other/secondary employer’s rela-
tionship to the H-1B nonimmigrant
constitutes ‘“‘employment’ for purposes
of a statute other than the H-1B provi-
sion of the INA, such as the Fair Labor
Standards Act (29 U.S.C. 201 et seq.), the
other/secondary employer would be
subject to all obligations of an em-
ployer of the nonimmigrant under such
other statute.)

(4) When does the ‘‘secondary displace-
ment’’ prohibition apply? The H-1B em-
ployer’s obligation of inquiry concerns
the actions of the other/secondary em-
ployer during the specific period begin-
ning 90 days before and ending 90 days
after the date of the placement of the
H-1B nonimmigrant(s) with such other/
secondary employer.

(6) What are the H-1B employer’s obli-
gations concerning inquiry and/or infor-
mation as to the other/secondary employ-
er’s displacement of U.S. workers? The H-
1B employer is prohibited from placing
the H-1B nonimmigrant with another
employer, unless the H-1B employer
has inquired of the other/secondary em-
ployer as to whether, and has no
knowledge that, within the period be-
ginning 90 days before and ending 90
days after the date of such placement,
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the other/secondary employer has dis-
placed or intends to displace a simi-
larly-employed U.S. worker employed
by such other/secondary employer. The
following standards and guidance apply
to the H-1B employer’s obligation:

(i) The H-1B employer is required to
exercise due diligence and to make a
reasonable effort to enquire about po-
tential secondary displacement,
through methods which may include
(but are not limited to)—

(A) Securing and retaining a written
assurance from the other/secondary
employer that it has not and does not
intend to displace a similarly-em-
ployed U.S. worker within the pre-
scribed period;

(B) Preparing and retaining a memo-
randum to the file, prepared at the
same time or promptly after receiving
the other/secondary employer’s oral
statement that it has not and does not
intend to displace a similarly-em-
ployed U.S. worker within the pre-
scribed period (such memorandum
shall include the substance of the con-
versation, the date of the communica-
tion, and the names of the individuals
who participated in the conversation,
including the person(s) who made the
inquiry on behalf of the H-1B employer
and made the statement on behalf of
the other/secondary employer); or

(C) including a secondary displace-
ment clause in the contract between
the H-1B employer and the other/sec-
ondary employer, whereby the other/
secondary employer would agree that
it has not and will not displace simi-
larly-employed U.S. workers within the
prescribed period.

(ii) The employer’s exercise of due
diligence may require further, more
particularized inquiry of the other/sec-
ondary employer in circumstances
where there is information which indi-
cates that U.S. worker(s) have been or
will be displaced (e.g., where the H-1B
nonimmigrants will be performing
functions that the other/secondary em-
ployer performed with its own work-
force in the past). The employer is not
permitted to disregard information
which would provide knowledge about
potential secondary displacement (e.g.,
newspaper reports of relevant lay-offs
by the other/secondary employer) if
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such information becomes available be-
fore the H-1B employer’s placement of
H-1B nonimmigrants with such em-
ployer. Under such circumstances, the
H-1B employer would be expected to re-
contact the other/secondary employer
and receive credible assurances that no
lay-offs of similarly-employed U.S.
workers are planned or have occurred
within the prescribed period.

(e) What documentation is required of
H-1B employers concerning the non-dis-
placement obligation? The H-1B em-
ployer is responsible for demonstrating
its compliance with the non-displace-
ment obligation (whether direct or in-
direct), if applicable.

(1) Concerning direct displacement (as
described in paragraph (c) of this sec-
tion), the employer is required to re-
tain all records the employer creates or
receives concerning the circumstances
under which each U.S. worker, in the
same locality and same occupation as
any H-1B nonimmigrant(s) hired, left
its employ in the period from 90 days
before to 90 days after the filing date of
the employer’s petition for the H-1B
nonimmigrant(s), and for any such U.S.
worker(s) for whom the employer has
taken any action during the period
from 90 days before to 90 days after the
filing date of the H-1B petition to
cause the U.S. worker’s termination
(e.g., a notice of future termination of
the employee’s job). For all such em-
ployees, the H-1B employer shall retain
at least the following documents: the
employee’s name, last-known mailing
address, occupational title and job de-
scription; any documentation con-
cerning the employee’s experience and
qualifications, and principal assign-
ments; all documents concerning the
departure of such employees, such as
notification by the employer of termi-
nation of employment prepared by the
employer or the employee and any re-
sponses thereto, and evaluations of the
employee’s job performance. Finally,
the employer is required to maintain a
record of the terms of any offers of
similar employment to such U.S. work-
ers and the employee’s response there-
to.

(2) Concerning secondary displacement
(as described in paragraph (d) of this
section), the H-1B employer is required
to maintain documentation to show
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the manner in which it satisfied its ob-
ligation to make inquiries as to the
displacement of U.S. workers by the
other/secondary employer with which
the H-1B employer places any H-1B
nonimmigrants (as described in para-
graph (d)(5) of this section).

[656 FR 80228, Dec. 20, 2000]

§655.739 What is the “recruitment of
U.S. workers” obligation that ap-
plies to H-1B-dependent employers
and willful violators, and how does
it operate?

An employer that is subject to this
additional attestation obligation
(under the standards described in
§655.736) is required—oprior to filing the
LCA or any petition or request for ex-
tension of status supported by the
LCA—to take good faith steps to re-
cruit U. S. workers in the United
States for the job(s) in the United
States for which the H-1B non-
immigrant(s) is/are sought. The re-
cruitment shall use procedures that
meet industry-wide standards and offer
compensation that is at least as great
as the required wage to be paid to H-1B
nonimmigrants pursuant to §655.731(a)
(i.e., the higher of the local prevailing
wage or the employer’s actual wage).
The employer may use legitimate se-
lection criteria relevant to the job that
are normal or customary to the type of
job involved, so long as such criteria
are not applied in a discriminatory
manner. This section provides guidance
for the employer’s compliance with the
recruitment obligation.

(a) ‘‘United States worker”
worker’’) is defined in §655.715.

(b) ““Industry,” for purposes of this
section, means the set of employers
which primarily compete for the same
types of workers as those who are the
subjects of the H-1B petitions to be
filed pursuant to the LCA. Thus, a hos-
pital, university, or computer software
development firm is to use the recruit-
ment standards utilized by the health
care, academic, or information tech-
nology industries, respectively, in hir-
ing workers in the occupations in ques-
tion. Similarly, a staffing firm, which
places its workers at job sites of other
employers, is to use the recruitment
standards of the industry which pri-
marily employs such workers (e.g., the

(*U.8.
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health care industry, if the staffing
firm is placing physical therapists
(whether in hospitals, nursing homes,
or private homes); the information
technology industry, if the staffing
firm is placing computer programmers,
software engineers, or other such work-
ers).

(c) “Recruitment,”” for purposes of this
section, means the process by which an
employer seeks to contact or to attract
the attention of person(s) who may
apply for employment, solicits applica-
tions from person(s) for employment,
receives applications, and reviews and
considers applications so as to present
the appropriate candidates to the offi-
cial(s) who make(s) the hiring deci-
sion(s) (i.e., pre-selection treatment of
applications and applicants).

(d) ‘“‘Solicitation methods,” for pur-
poses of this section, means the tech-
niques by which an employer seeks to
contact or to attract the attention of
potential applicants for employment,
and to solicit applications from per-
son(s) for employment.

(1) Solicitation methods may be ei-
ther external or internal to the em-
ployer’s workforce (with internal solic-
itation to include current and former
employees).

(2) Solicitation methods may be ei-
ther active (where an employer takes
positive, proactive steps to identify po-
tential applicants and to get informa-
tion about its job openings into the
hands of such person(s)) or passive
(where potential applicants find their
way to an employer’s job announce-
ments).

(i) Active solicitation methods in-
clude direct communication to incum-
bent workers in the employer’s oper-
ation and to workers previously em-
ployed in the employer’s operation and
elsewhere in the industry; providing
training to incumbent workers in the
employer’s organization; contact and
outreach through collective bargaining
organizations, trade associations and
professional associations; participation
in job fairs (including at minority-serv-
ing institutions, community/junior col-
leges, and vocational/technical col-
leges); use of placement services of col-
leges, universities, community/junior
colleges, and business/trade schools;
use of public and/or private employ-
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ment agencies, referral agencies, or re-
cruitment agencies (‘“headhunters’’).

(ii) Passive solicitation methods in-
clude advertising in general distribu-
tion publications, trade or professional
journals, or special interest publica-
tions (e.g., student-oriented; targeted
to underrepresented groups, including
minorities, persons with disabilities,
and residents of rural areas); America’s
Job Bank or other Internet sites adver-
tising job vacancies; notices at the em-
ployer’s worksite(s) and/or on the em-
ployer’s Internet ‘“home page.”’

(e) How are ‘‘industry-wide standards
for recruitment’ to be identified? An em-
ployer is not required to utilize any
particular number or type of recruit-
ment methods, and may make a deter-
mination of the standards for the in-
dustry through methods such as trade
organization surveys, studies by con-
sultative groups, or reports/statements
from trade organizations. An employer
which makes such a determination
should be prepared to demonstrate the
industry-wide standards in the event of
an enforcement action pursuant to sub-
part I of this part. An employer’s re-
cruitment shall be at a level and
through methods and media which are
normal, common or prevailing in the
industry, including those strategies
that have been shown to be success-
fully used by employers in the industry
to recruit U.S. workers. An employer
may not utilize only the lowest com-
mon denominator of recruitment meth-
ods used in the industry, or only meth-
ods which could reasonably be expected
to be likely to yield few or no U.S.
worker applicants, even if such unsuc-
cessful recruitment methods are com-
monly used by employers in the indus-
try. An employer’s recruitment meth-
ods shall include, at a minimum, the
following:

(1) Both internal and external re-
cruitment (i.e., both within the em-
ployer’s workforce (former as well as
current workers) and among U.S. work-
ers elsewhere in the economy); and

(2) At least some active recruitment,
whether internal (e.g., training the em-
ployer’s U.S. worker(s) for the posi-
tion(s)) or external (e.g., use of recruit-
ment agencies or college placement
services).
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(f) How are “‘legitimate selection criteria
relevant to the job that are normal or cus-
tomary to the type of job involved’ to be
identified? In conducting recruitment of
U.S. workers (i.e., in soliciting applica-
tions and in pre-selection screening or
considering of applicants), an employer
shall apply selection criteria which
satisfy all of the following three stand-
ards (i.e., paragraph (b) (1) through (3)).
Under these standards, an employer
would not apply spurious criteria that
discriminate against U.S. worker appli-
cants in favor of H-1B nonimmigrants.
An employer that uses criteria which
fail to meet these standards would be
considered to have failed to conduct its
recruitment of U.S. workers in good
faith.

(1) Legitimate criteria, meaning cri-
teria which are legally cognizable and
not violative of any applicable laws
(e.g., employer may not use age, sex,
race or national origin as selection cri-
teria);.

(2) Relevant to the job, meaning cri-
teria which have a nexus to the job’s
duties and responsibilities; and

(3) Normal and customary to the type of
job involved, meaning criteria which
would be necessary or appropriate
based on the practices and expectations
of the industry, rather than on the
preferences of the particular employer.

(g) What actions would constitute a
prohibited ‘‘discriminatory manner’ of re-
cruitment? The employer shall not
apply otherwise-legitimate screening
criteria in a manner which would skew
the recruitment process in favor of H-
1B nonimmigrants. In other words, the
employer’s application of its screening
criteria shall provide full and fair so-
licitation and consideration of U.S. ap-
plicants. The recruitment would be
considered to be conducted in a dis-
criminatory manner if the employer
applied its screening criteria in a dis-
parate manner (whether between H-1B
and U.S. workers, or between jobs
where H-1B nonimmigrants are in-
volved and jobs where such workers are
not involved). The employer would also
be considered to be recruiting in a dis-
criminatory manner if it used screen-
ing criteria that are prohibited by any
applicable discrimination law (e.g., sex,
race, age, national origin). The em-
ployer that conducts recruitment in a
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discriminatory manner would be con-
sidered to have failed to conduct its re-
cruitment of U.S. workers in good
faith.

(h) What constitute ‘“‘good faith steps’
in recruitment of U.S. workers? The em-
ployer shall perform its recruitment,
as described in paragraphs (d) through
(g) of this section, so as to offer fair op-
portunities for employment to U.S.
workers, without skewing the recruit-
ment process against U.S. workers or
in favor of H-1B nonimmigrants. No
specific regimen is required for solici-
tation methods seeking applicants or
for pre-selection treatment screening
applicants. The employer’s recruit-
ment process, including pre-selection
treatment, must assure that U.S. work-
ers are given a fair chance for consider-
ation for a job, rather than being ig-
nored or rejected through a process
that serves the employer’s preferences
with respect to the make up of its
workforce (e.g., the Department would
look with disfavor on a practice of
interviewing H-1B applicants but not
U.S. applicants, or a practice of screen-
ing the applications of H-1B non-
immigrants differently from the appli-
cations of U.S. workers). The employer
shall not exercise a preference for its
incumbent nonimmigrant workers who
do not yet have H-1B status (e.g.,
workers on student visas). The em-
ployer shall recruit in the TUnited
States, seeking U.S. worker(s), for the
job(s) in the United States for which H-
1B nonimmigrant(s) are or will be
sought.

(i) What documentation is the em-
ployer required to make or maintain,
concerning its recruitment of TU.S.
workers?

(1) The employer shall maintain doc-
umentation of the recruiting methods
used, including the places and dates of
the advertisements and postings or
other recruitment methods used, the
content of the advertisements and
postings, and the compensation terms
(if such are not included in the content
of the advertisements and postings).
The documentation may be in any
form, including copies of advertise-
ments or proofs from the publisher, the
order or confirmation from the pub-
lisher, an electronic or printed copy of
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the Internet posting, or a memo-
randum to the file.

(2) The employer shall retain any
documentation it has received or pre-
pared concerning the treatment of ap-
plicants, such as copies of applications
and/or related documents, test papers,
rating forms, records regarding inter-
views, and records of job offers and ap-
plicants’ responses. To comply with
this requirement, the employer is not
required to create any documentation
it would not otherwise create.

(3) The documentation maintained by
the employer shall be made available
to the Administrator in the event of an
enforcement action pursuant to sub-
part I of this part. The documentation
shall be maintained for the period of
time specified in §655.760.

(4) The employer’s public access file
maintained in accordance with §655.760
shall contain information summarizing
the principal recruitment methods
used and the time frame(s) in which
such recruitment methods were used.
This may be accomplished either
through a memorandum or through
copies of pertinent documents.

(j) In addition to conducting good
faith recruitment of U.S. workers (as
described in paragraphs (a) through (h)
of this section), the employer is re-
quired to have offered the job to any
U.S. worker who applies and is equally
or better qualified for the job than the
H-1B nonimmigrant (see 8 TU.S.C.
1182(n)(1)(G)(1)(II)); this requirement is
enforced by the Department of Justice
(see 8 TU.S.C. 1182(n)(6); 20 CFR
655.705(¢c)).

[656 FR 80231, Dec. 20, 2000]

§655.740 What actions are taken on
labor condition applications?

(a) Actions on labor condition applica-
tions submitted for filing. Once a labor
condition application has been received
from an employer, a determination
shall be made by the ETA Certifying
Officer whether to certify the labor
condition application or return it to
the employer not certified.

(1) Certification of labor condition ap-
plication. Where all items on Form ETA
9035 or Form ETA 9035E have been com-
pleted, the form is not obviously inac-
curate, and in the case of Form ETA
9035, it contains the signature of the

§655.740

employer or its authorized agent or
representative, the Certifying Officer
shall certify the labor condition appli-
cation unless it falls within one of the
categories set forth in paragraph (a)(2)
of this section. The Certifying Officer
shall make a determination to certify
or not certify the labor condition appli-
cation within 7 working days of the
date the application is received and
date-stamped by the Department. If
the labor condition application is cer-
tified, the Certifying Officer shall re-
turn a certified copy of the labor condi-
tion application to the employer or the
employer’s authorized agent or rep-
resentative. The employer shall file the
certified labor condition application
with the appropriate DHS office in the
manner prescribed by DHS. The DHS
shall determine whether each occupa-
tional classification named in the cer-
tified labor condition application is a
specialty occupation or is a fashion
model of distinguished merit and abil-
ity.

(2) Determinations not to certify labor
condition applications. ETA shall not
certify a labor condition application
and shall return such application to
the employer or the employer’s author-
ized agent or representative, when ei-
ther or both of the following two condi-
tions exists:

(i) When the Form ETA 9035 or 9035E is
not properly completed. Examples of a
Form ETA 9035 or 9035E which is not
properly completed include instances
where the employer has failed to check
all the necessary boxes; or where the
employer has failed to state the occu-
pational classification, number of non-
immigrants sought, wage rate, period
of intended employment, place of in-
tended employment, or prevailing wage
and its source; or, in the case of Form
ETA 9035, where the application does
not contain the signature of the em-
ployer or the employer’s authorized
representative.

(ii) When the Form ETA 9035 or ETA
9035E contains obvious inaccuracies. An
obvious inaccuracy will be found if the
employer files an application in error—
e.g., where the Administrator, Wage
and Hour Division, after notice and op-
portunity for a hearing pursuant to
subpart I of this part, has notified ETA
in writing that the employer has been
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disqualified from employing H-1B non-
immigrants under section 212(n)(2) of
the INA (8 U.S.C. 1182(n)(2)) or from
employing H-1B1 or E-3 non-
immigrants under section 212(t)(3) of
the INA (8 U.S.C. 1182(t)(3)). Examples
of other obvious inaccuracies include
stating a wage rate below the FLSA
minimum wage, submitting an LCA
earlier than six months before the be-
ginning date of the period of intended
employment, identifying multiple oc-
cupations on a single LLCA, identifying
a wage which is below the prevailing
wage listed on the LCA, or identifying
a wage range where the bottom of such
wage range is lower than the prevailing
wage listed on the LCA.

(3) Correction and resubmission of labor
condition application. If the labor condi-
tion application is not certified pursu-
ant to paragraph (a)(2) (i) or (ii) of this
section, ETA shall return it to the em-
ployer, or the employer’s authorized
agent or representative, explaining the
reasons for such return without certifi-
cation. The employer may immediately
submit a corrected application to ETA.
A ‘“‘resubmitted’ or ‘‘corrected’ labor
condition application shall be treated
as a new application by ETA (i.e., on a
“first come, first served’” basis) except
that if the labor condition application
is not certified pursuant to paragraph
(a)(2)(ii) of this section because of noti-
fication by the Administrator of the
employer’s disqualification, such ac-
tion shall be the final decision of the
Secretary and no application shall be
resubmitted by the employer.

(b) Challenges to labor condition appli-
cations. ETA shall not consider infor-
mation contesting a labor condition
application received by ETA prior to
the determination on the application.
Such information shall not be made
part of ETA’s administrative record on
the application, but shall be referred to
ESA to be processed as a complaint
pursuant to subpart I of this part, and,
if such application is certified by ETA,
the complaint will be handled by ESA
under subpart I of this part.

(¢) Truthfulness and adequacy of infor-
mation. DOL is not the guarantor of the
accuracy, truthfulness or adequacy of a
certified labor condition application.
The burden of proof is on the employer
to establish the truthfulness of the in-
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formation contained on the labor con-
dition application.

[59 FR 65659, 65676, Dec. 20, 1994, as amended
at 656 FR 80232, Dec. 20, 2000; 66 FR 63302, Dec.
5, 2001; 69 FR 68228, Nov. 23, 2004; 70 FR 72563,
Dec. 5, 2005; 73 FR 19949, Apr. 11, 2008]

§655.750 What is the validity period of
the labor condition application?

(a) Validity of certified labor condition
applications. A labor condition applica-
tion (LCA) certified under §655.740 is
valid for the period of employment in-
dicated by the authorized DOL official
on Form ETA 9035E or ETA 9035. The
validity period of an LCA will not
begin before the application is cer-
tified. If the approved LCA is the ini-
tial LCA issued for the nonimmaigrant,
the period of authorized employment
must not exceed 3 years for an LCA
issued on behalf of an H-1B or H-1Bl1
nonimmigrant and must not exceed 2
years for an LCA issued on behalf of an
E-3 nonimmigrant. If the approved
LCA is for an extension of an H-1Bl1 it
must not exceed two years. The period
of authorized employment in the aggre-
gate is based on the first date of em-
ployment and ends:

(1) In the case of an H-1B or initial
H-1B1 LCA, on the latest date indi-
cated or three years after the employ-
ment start date under the LCA, which-
ever comes first; or

(2) In the case of an E-3 or an H-1B1
extension LCA, on the latest date indi-
cated or two years after the employ-
ment start date under the LCA, which-
ever comes first.

(b) Withdrawal of certified labor condi-
tion applications. (1) An employer who
has filed a labor condition application
which has been certified pursuant to
§655.740 of this part may withdraw such
labor condition application at any time
before the expiration of the validity pe-
riod of the application, provided that:

(i) H-1B, H-1B1l, and E-3 non-
immigrants are not employed at the
place of employment pursuant to the
LCA; and

(ii) The Administrator has not com-
menced an investigation of the par-
ticular application. Any such request
for withdrawal shall be null and void;
and the employer shall remain bound
by the labor condition application
until the enforcement proceeding is
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completed, at which time the applica-
tion may be withdrawn.

(2) Requests for withdrawals must be
in writing and must be sent to ETA, Of-
fice of Foreign Labor Certification.
ETA will publish the mailing address,
and any future mailing address
changes, in the FEDERAL REGISTER, and
will also post the address on the DOL
Web site at http:/
www.foreignlaborcert.doleta.gov/.

(3) An employer shall comply with
the ‘‘required wage rate’” and ‘‘pre-
vailing working conditions” state-
ments of its labor condition applica-
tion required under §§655.731 and 655.732
of this part, respectively, even if such
application is withdrawn, at any time
H-1B nonimmigrants are employed pur-
suant to the application, unless the ap-
plication is superseded by a subsequent
application which is certified by ETA.

(4) An employer’s obligation to com-
ply with the ‘‘no strike or lockout”
and ‘‘notice’” statements of its labor
condition application (required under
§§655.733 and 655.734 of this part, respec-
tively), shall remain in effect and the
employer shall remain subject to inves-
tigation and sanctions for misrepresen-
tation on these statements even if such
application is withdrawn, regardless of
whether H-1B nonimmigrants are actu-
ally employed, unless the application
is superseded by a subsequent applica-
tion which is certified by ETA.

(5) Only for the purpose of assuring
the labor standards protections af-
forded under the H-1B program, where
an employer files a petition with DHS
under the H-1B classification pursuant
to a certified LCA that had been with-
drawn by the employer, such petition
filing binds the employer to all obliga-
tions under the withdrawn LCA imme-
diately upon receipt of such petition by
DHS.

(c) Invalidation or suspension of a labor
condition application. (1) Invalidation of
a labor condition application shall re-
sult from enforcement action(s) by the
Administrator, Wage and Hour Divi-
sion, under subpart I of this part—e.g.,
a final determination finding the em-
ployer’s failure to meet the applica-
tion’s condition regarding strike or
lockout; or the employer’s willful fail-
ure to meet the wage and working con-
ditions provisions of the application; or
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the employer’s substantial failure to
meet the notice of specification re-
quirements of the application; see
§§655.734 and 655.760 of this part; or the
misrepresentation of a material fact in
an application. Upon notice by the Ad-
ministrator of the employer’s disquali-
fication, ETA shall invalidate the ap-
plication and notify the employer, or
the employer’s authorized agent or rep-
resentative. ETA shall notify the em-
ployer in writing of the reason(s) that
the application is invalidated. When a
labor condition application is invali-
dated, such action shall be the final de-
cision of the Secretary.

(2) Suspension of a labor condition
application may result from a dis-
covery by ETA that it made an error in
certifying the application because such
application is incomplete, contains one
or more obvious inaccuracies, or has
not been signed. In such event, ETA
shall immediately notify DHS and the
employer. When an application is sus-
pended, the employer may immediately
submit to the certifying officer a cor-
rected or completed application. If
ETA does not receive a corrected appli-
cation within 30 days of the suspension,
or if the employer was disqualified by
the Administrator, the application
shall be immediately invalidated as de-
scribed in paragraph (c) of this section.

(3) An employer shall comply with
the ‘“‘required wages rate” and ‘‘pre-
vailing working conditions” state-
ments of its labor condition applica-
tion required under §§655.731 and 655.732
of this part, respectively, even if such
application is suspended or invalidated,
at any time H-1B nonimmigrants are
employed pursuant to the application,
unless the application is superseded by
a subsequent application which is cer-
tified by ETA.

(4) An employer’s obligation to com-
ply with the ‘‘no strike or lockout”
and ‘‘notice’” statements of its labor
condition application (required under
§§655.733 and 655.734 of this part, respec-
tively), shall remain in effect and the
employer shall remain subject to inves-
tigation and sanctions for misrepresen-
tation on these statements even if such
application is suspended or invalidated,
regardless of whether H-1B non-
immigrants are actually employed, un-
less the application is superseded by a
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subsequent application which is cer-
tified by ETA.

(d) Employers subject to disqualifica-
tion. No labor condition application
shall be certified for an employer
which has been found to be disqualified
from participation, in the H-1B pro-
gram as determined in a final agency
action following an investigation by
the Wage and Hour Division pursuant
to subpart I of this part.

[569 FR 65659, 65676, Dec. 20, 1994, as amended
at 656 FR 80232, Dec. 20, 2000; 66 FR 63302, Dec.
5, 2001; 70 FR 72563, Dec. 5, 2005; 73 FR 19949,
Apr. 11, 2008]

§655.760 What records are to be made
available to the public, and what
records are to be retained?

Paragraphs (a)(1) thru (a)(6) and
paragraphs (b) and (c) of this section
also apply to the H-1B1 and E-3 visa
categories.

(a) Public examination. The employer
shall make a filed labor condition ap-
plication and necessary supporting doc-
umentation available for public exam-
ination at the employer’s principal
place of business in the U.S. or at the
place of employment within one work-
ing day after the date on which the
labor condition application is filed
with DOL. The following documenta-
tion shall be necessary:

(1) A copy of the certified labor con-
dition application (Form ETA 9035E or
Form ETA 9035) and cover pages (Form
ETA 9035CP). If the Form ETA 9035E is
submitted electronically, a printout of
the certified application shall be signed
by the employer and maintained in its
files and included in the public exam-
ination file.

(2) Documentation which provides
the wage rate to be paid the H-1B non-
immigrant;

(3) A full, clear explanation of the
system that the employer used to set
the ‘“‘actual wage’> the employer has
paid or will pay workers in the occupa-
tion for which the H-1B nonimmigrant
is sought, including any periodic in-
creases which the system may pro-
vide—e.g., memorandum summarizing
the system or a copy of the employer’s
pay system or scale (payroll records
are not required, although they shall
be made available to the Department
in an enforcement action).
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(4) A copy of the documentation the
employer used to establish the ‘‘pre-
vailing wage” for the occupation for
which the H-1B nonimmigrant is
sought (a general description of the
source and methodology is all that is
required to be made available for pub-
lic examination; the underlying indi-
vidual wage data relied upon to deter-
mine the prevailing wage is not a pub-
lic record, although it shall be made
available to the Department in an en-
forcement action); and

(6) A copy of the document(s) with
which the employer has satisfied the
union/employee notification require-
ments of §655.734 of this part.

(6) A summary of the benefits offered
to U.S. workers in the same occupa-
tional classifications as H-1B non-
immigrants, a statement as to how any
differentiation in benefits is made
where not all employees are offered or
receive the same benefits (such sum-
mary need not include proprietary in-
formation such as the costs of the ben-
efits to the employer, or the details of
stock options or incentive distribu-
tions), and/or, where applicable, a
statement that some/all H-1B non-
immigrants are receiving ‘‘home coun-
try”’ benefits (see §655.731(c)(3));

(7) Where the employer undergoes a
change in corporate structure, a sworn
statement by a responsible official of
the new employing entity that it ac-
cepts all obligations, liabilities and un-
dertakings under the LCAs filed by the
predecessor employing entity, together
with a list of each affected LCA and its
date of certification, and a description
of the actual wage system and FEIN of
the new employing entity (see
§655.730(e)(1)).

(8) Where the employer utilizes the
definition of ‘‘single employer’’in the
IRC, a list of any entities included as
part of the single employer in making
the determination as to its H-1B-de-
pendency status (see §655.736(d)(7));

(9) Where the employer is H-1B-de-
pendent and/or a willful violator, and
indicates on the LCA(s) that only ‘“‘ex-
empt’”’ H-1B nonimmigrants will be em-
ployed, a list of such ‘“‘exempt’ H-1B
nonimmigrants (see §655.737(e)(1));

(10) Where the employer is H-1B-de-
pendent or a willful violator, a sum-
mary of the recruitment methods used
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and the time frames of recruitment of
U.S. workers (or copies of pertinent
documents showing this information)
(see §655.739(1)(4).

(b) National lists of applications and at-
testations. ETA shall compile and main-
tain on a current basis a list of the
labor condition applications filed under
INA section 212(n) regarding H-1B non-
immigrants and a list of labor attesta-
tions filed under INA section 212(t) re-
garding H-1B1 nonimmigrants. Each
list shall be by employer, showing the
occupational classification, wage
rate(s), number of nonimmigrants
sought, period(s) of intended employ-
ment, and date(s) of need for each em-
ployer’s application. The list shall be
available for public examination at the
Office of Foreign Labor Certification,
Department of Labor, 200 Constitution
Avenue, NW., Room C-4312, Wash-
ington, DC 20210.

(c) Retention of records. Either at the
employer’s principal place of business
in the U.S. or at the place of employ-
ment, the employer shall retain copies
of the records required by this subpart
for a period of one year beyond the last
date on which any H-1B nonimmigrant
is employed under the labor condition
application or, if no nonimmigrants
were employed under the labor condi-
tion application, one year from the
date the labor condition application
expired or was withdrawn. Required
payroll records for the H-1B employees
and other employees in the occupa-
tional classification shall be retained
at the employer’s principal place of
business in the U.S. or at the place of
employment for a period of three years
from the date(s) of the creation of the
record(s), except that if an enforce-
ment action is commenced, all payroll
records shall be retained until the en-
forcement proceeding is completed
through the procedures set forth in
subpart I of this part.

(Approved by the Office of Management and
Budget under control number 1205-0310)

[569 FR 65659, 65676, Dec. 20, 1994, as amended
at 60 FR 4029, Jan. 19, 1995; 656 FR 80232, Dec.
20, 2000; 66 FR 63302, Dec. 5, 2001; 69 FR 68228,
Nov. 23, 2004; 70 FR 72563, Dec. 5, 2005; 71 FR
355621, June 21, 2006; 73 FR 19950, Apr. 11, 2008]

§655.800

Subpart |I—Enforcement of H-1B
Labor Condition Applications
and H-1B1 and E-3 Labor At-
testations

SOURCE: 59 FR 65672, 65676, Dec. 20, 1994, un-
less otherwise noted.

§655.800 Who will enforce the LCAs
and how will they be enforced?

(a) Authority of Administrator. Except
as provided in §655.807, the Adminis-
trator shall perform all the Secretary’s
investigative and enforcement func-
tions under sections 212(n) and (t) of
the INA (8 U.S.C. 1182(n) and (t)) and
this subpart I and subpart H of this
part.

(b) Conduct of investigations. The Ad-
ministrator, either pursuant to a com-
plaint or otherwise, shall conduct such
investigations as may be appropriate
and, in connection therewith, enter and
inspect such places and such records
(and make transcriptions or copies
thereof), question such persons and
gather such information as deemed
necessary by the Administrator to de-
termine compliance regarding the mat-
ters which are the subject of the inves-
tigation.

(c) Employer cooperation/availability of
records. An employer shall at all times
cooperate in administrative and en-
forcement proceedings. An employer
being investigated shall make avail-
able to the Administrator such records,
information, persons, and places as the
Administrator deems appropriate to
copy, transcribe, question, or inspect.
No employer subject to the provisions
of sections 212(n) or (t) of the INA and/
or this subpart I or subpart H of this
part shall interfere with any official of
the Department of Labor performing
an investigation, inspection or law en-
forcement function pursuant to 8
U.S.C. 1182(n) or (t) or this subpart I or
subpart H of this part. Any such inter-
ference shall be a violation of the labor
condition application and this subpart
I and subpart H of this part, and the
Administrator may take such further
actions as the Administrator considers
appropriate. (Federal criminal statutes
prohibit certain interference with a
Federal officer in the performance of
official duties. 18 U.S.C. 111 and 18
U.S.C. 1114.)
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