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and the time frames of recruitment of
U.S. workers (or copies of pertinent
documents showing this information)
(see §655.739(1)(4).

(b) National lists of applications and at-
testations. ETA shall compile and main-
tain on a current basis a list of the
labor condition applications filed under
INA section 212(n) regarding H-1B non-
immigrants and a list of labor attesta-
tions filed under INA section 212(t) re-
garding H-1B1 nonimmigrants. Each
list shall be by employer, showing the
occupational classification, wage
rate(s), number of nonimmigrants
sought, period(s) of intended employ-
ment, and date(s) of need for each em-
ployer’s application. The list shall be
available for public examination at the
Office of Foreign Labor Certification,
Department of Labor, 200 Constitution
Avenue, NW., Room C-4312, Wash-
ington, DC 20210.

(c) Retention of records. Either at the
employer’s principal place of business
in the U.S. or at the place of employ-
ment, the employer shall retain copies
of the records required by this subpart
for a period of one year beyond the last
date on which any H-1B nonimmigrant
is employed under the labor condition
application or, if no nonimmigrants
were employed under the labor condi-
tion application, one year from the
date the labor condition application
expired or was withdrawn. Required
payroll records for the H-1B employees
and other employees in the occupa-
tional classification shall be retained
at the employer’s principal place of
business in the U.S. or at the place of
employment for a period of three years
from the date(s) of the creation of the
record(s), except that if an enforce-
ment action is commenced, all payroll
records shall be retained until the en-
forcement proceeding is completed
through the procedures set forth in
subpart I of this part.

(Approved by the Office of Management and
Budget under control number 1205-0310)

[569 FR 65659, 65676, Dec. 20, 1994, as amended
at 60 FR 4029, Jan. 19, 1995; 656 FR 80232, Dec.
20, 2000; 66 FR 63302, Dec. 5, 2001; 69 FR 68228,
Nov. 23, 2004; 70 FR 72563, Dec. 5, 2005; 71 FR
355621, June 21, 2006; 73 FR 19950, Apr. 11, 2008]

§655.800

Subpart |I—Enforcement of H-1B
Labor Condition Applications
and H-1B1 and E-3 Labor At-
testations

SOURCE: 59 FR 65672, 65676, Dec. 20, 1994, un-
less otherwise noted.

§655.800 Who will enforce the LCAs
and how will they be enforced?

(a) Authority of Administrator. Except
as provided in §655.807, the Adminis-
trator shall perform all the Secretary’s
investigative and enforcement func-
tions under sections 212(n) and (t) of
the INA (8 U.S.C. 1182(n) and (t)) and
this subpart I and subpart H of this
part.

(b) Conduct of investigations. The Ad-
ministrator, either pursuant to a com-
plaint or otherwise, shall conduct such
investigations as may be appropriate
and, in connection therewith, enter and
inspect such places and such records
(and make transcriptions or copies
thereof), question such persons and
gather such information as deemed
necessary by the Administrator to de-
termine compliance regarding the mat-
ters which are the subject of the inves-
tigation.

(c) Employer cooperation/availability of
records. An employer shall at all times
cooperate in administrative and en-
forcement proceedings. An employer
being investigated shall make avail-
able to the Administrator such records,
information, persons, and places as the
Administrator deems appropriate to
copy, transcribe, question, or inspect.
No employer subject to the provisions
of sections 212(n) or (t) of the INA and/
or this subpart I or subpart H of this
part shall interfere with any official of
the Department of Labor performing
an investigation, inspection or law en-
forcement function pursuant to 8
U.S.C. 1182(n) or (t) or this subpart I or
subpart H of this part. Any such inter-
ference shall be a violation of the labor
condition application and this subpart
I and subpart H of this part, and the
Administrator may take such further
actions as the Administrator considers
appropriate. (Federal criminal statutes
prohibit certain interference with a
Federal officer in the performance of
official duties. 18 U.S.C. 111 and 18
U.S.C. 1114.)
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(d) Confidentiality. The Administrator
shall, to the extent possible under ex-
isting law, protect the confidentiality
of any person who provides information
to the Department in confidence in the
course of an investigation or otherwise
under this subpart I or subpart H of
this part.

[66 FR 80233, Dec. 20, 2000, as amended at 69
FR 68228, Nov. 23, 2004]

§655.801 What protection do employ-
ees have from retaliation?

(a) No employer subject to this sub-
part I or subpart H of this part shall in-
timidate, threaten, restrain, coerce,
blacklist, discharge or in any other
manner discriminate against an em-
ployee (which term includes a former
employee or an applicant for employ-
ment) because the employee has—

(1) Disclosed information to the em-
ployer, or to any other person, that the
employee reasonably believes evidences
a violation of sections 212(n) or (t) of
the INA or any regulation relating to
sections 212(n) or (t), including this
subpart I and subpart H of this part
and any pertinent regulations of DHS
or the Department of Justice; or

(2) Cooperated or sought to cooperate
in an investigation or other proceeding
concerning the employer’s compliance
with the requirements of sections
212(n) or (t) of the INA or any regula-
tion relating to sections 212(n) or (t).

(b) It shall be a violation of this sec-
tion for any employer to engage in the
conduct described in paragraph (a) of
this section. Such conduct shall be sub-
ject to the penalties prescribed by sec-
tions 212(n)(2)(C)(ii) or (t)(3)(C)@{i) of
the INA and §655.810(b)(2), i.e., a fine of
up to $5,000, disqualification from filing
petitions under section 204 or section
214(c) of the INA for at least two years,
and such further administrative rem-
edies as the Administrator considers
appropriate.

(c) Pursuant to sections
212(n)(2)(C)(v) and (t)(B)(C)(v) of the
INA, an H-1B nonimmigrant who has
filed a complaint alleging that an em-
ployer has discriminated against the
employee in violation of paragraph
(a)(1) of this section may be allowed to
seek other appropriate employment in
the United States, provided the em-
ployee is otherwise eligible to remain

20 CFR Ch. V (4-1-12 Edition)

and work in the United States. Such
employment may not exceed the max-
imum period of stay authorized for a
nonimmigrant classified under sections
212(n) or (t) of the INA, as applicable.
Further information concerning this
provision should be sought from the
United States Citizenship and Immi-
gration Services of the Department of
Homeland Security.

[656 FR 80233, Dec. 20, 2000, as amended at 69
FR 68229, Nov. 23, 2004; 71 FR 35521, June 21,
2006]

§655.805 What violations may the Ad-
ministrator investigate?

(a) The Administrator, through in-
vestigation, shall determine whether
an H-1B employer has—

(1) Filed a labor condition applica-
tion with ETA which misrepresents a
material fact (Note to paragraph (a)(1):
Federal criminal statutes provide pen-
alties of up to $10,000 and/or imprison-
ment of up to five years for knowing
and willful submission of false state-
ments to the Federal Government. 18
U.S.C. 1001; see also 18 U.S.C. 1546);

(2) Failed to pay wages (including
benefits provided as compensation for
services), as required under §655.731 (in-
cluding payment of wages for certain
nonproductive time);

(3) Failed to provide working condi-
tions as required under §655.732;

(4) Filed a labor condition applica-
tion for H-1B nonimmigrants during a
strike or lockout in the course of a
labor dispute in the occupational clas-
sification at the place of employment,
as prohibited by §655.733;

(5) Failed to provide notice of the fil-
ing of the labor condition application,
as required in §655.734;

(6) Failed to specify accurately on
the labor condition application the
number of workers sought, the occupa-
tional classification in which the H-1B
nonimmigrant(s) will be employed, or
the wage rate and conditions under
which the H-1B nonimmigrant(s) will
be employed;

(7) Displaced a U.S. worker (including
displacement of a U.S. worker em-
ployed by a secondary employer at the
worksite where an H-1B worker is
placed), as prohibited by §655.738 (if ap-
plicable);
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(8) Failed to make the required dis-
placement inquiry of another employer
at a worksite where H-1B non-
immigrant(s) were placed, as set forth
in §655.738 (if applicable);

(9) Failed to recruit in good faith, as
required by §655.739 (if applicable);

(10) Displaced a U.S. worker in the
course of committing a willful viola-
tion of any of the conditions in para-
graphs (a)(2) through (9) of this section,
or willful misrepresentation of a mate-
rial fact on a labor condition applica-
tion;

(11) Required or accepted from an H-
1B nonimmigrant payment or remit-
tance of the additional $500/$1,000 fee
incurred in filing an H-1B petition with
the DHS, as prohibited by
§655.731(c)(10)(i1);

(12) Required or attempted to require
an H-1B nonimmigrant to pay a pen-
alty for ceasing employment prior to
an agreed upon date, as prohibited by
§655.731(c)(10)(1);

(13) Discriminated against an em-
ployee for protected conduct, as pro-
hibited by §655.801;

(14) Failed to make available for pub-
lic examination the application and
necessary document(s) at the employ-
er’s principal place of business or work-
site, as required by §655.760(a);

(15) Failed to maintain documenta-
tion, as required by this part; and

(16) Failed otherwise to comply in
any other manner with the provisions
of this subpart I or subpart H of this
part.

(b) The determination letter setting
forth the investigation findings (see
§655.815) shall specify if the violations
were found to be substantial or willful.
Penalties may be assessed and disquali-
fication ordered for violation of the
provisions in paragraphs (a)®5), (6), or
(9) of this section only if the violation
was found to be substantial or willful.
The penalties may be assessed and dis-
qualification ordered for violation of
the provisions in paragraphs (a)(2) or
(3) of this section only if the violation
was found to be willful, but the Sec-
retary may order payment of back
wages (including benefits) due for such
violation whether or not the violation
was willful.

(c) For purposes of this part, “willful
failure’” means a knowing failure or a

§655.806

reckless disregard with respect to
whether the conduct was contrary to
sections 212(n)(1)(A){i) or (ii), or
212(t)(1)(A)(E) or (ii) of the INA, or
§§655.731 or 655.732. See McLaughlin v.
Richland Shoe Co., 486 U.S. 128 (1988);
see also Trans World Airlines v. Thur-
ston, 469 U.S. 111 (1985).

(d) The provisions of this part be-
come applicable upon the date that the
employer’s LCA is certified pursuant to
§§655.740 and 655.750, or upon the date
employment commences pursuant to
section 214(m) of the INA, whichever is
earlier. The employer’s submission and
signature on the LCA (whether Form
ETA 9035 or Form ETA 9035E) each con-
stitutes the employer’s representation
that the statements on the LCA are ac-
curate and its acknowledgment and ac-
ceptance of the obligations of the pro-
gram. The employer’s acceptance of
these obligations is re-affirmed by the
employer’s submission of the petition
(Form I-129) to the DHS, supported by
the LCA. See 8 CFR
214.2(h)(4)(iii)(B)(2), which specifies
that the employer will comply with the
terms of the LCA for the duration of
the H-1B nonimmigrant’s authorized
period of stay. If the period of employ-
ment specified in the LCA expires or
the employer withdraws the applica-
tion in accordance with §655.750(b), the
provisions of this part will no longer
apply with respect to such application,
except as provided in §655.750(b)(3) and
4).

[66 FR 80233, Dec. 20, 2000, as amended at 66
FR 63302, Dec. 5, 2001; 69 FR 68229, Nov. 23,
2004]

§655.806 Who may file a complaint and
how is it processed?

(a) Any aggrieved party, as defined in
§655.715, may file a complaint alleging
a violation described in §655.805(a). The
procedures for filing a complaint by an
aggrieved party and its processing by
the Administrator are set forth in this
section. The procedures for filing and
processing information alleging viola-
tions from persons or organizations
that are not aggrieved parties are set
forth in §655.807. With regard to com-
plaints filed by any aggrieved person or
organization—

(1) No particular form of complaint is
required, except that the complaint
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shall be written or, if oral, shall be re-
duced to writing by the Wage and Hour
Division official who receives the com-
plaint.

(2) The complaint shall set forth suf-
ficient facts for the Administrator to
determine whether there is reasonable
cause to believe that a violation as de-
scribed in §655.805 has been committed,
and therefore that an investigation is
warranted. This determination shall be
made within 10 days of the date that
the complaint is received by a Wage
and Hour Division official. If the Ad-
ministrator determines that the com-
plaint fails to present reasonable cause
for an investigation, the Administrator
shall so notify the complainant, who
may submit a new complaint, with
such additional information as may be
necessary. No hearing or appeal pursu-
ant to this subpart shall be available
where the Administrator determines
that an investigation on a complaint is
not warranted.

(3) If the Administrator determines
that an investigation on a complaint is
warranted, the complaint shall be ac-
cepted for filing; an investigation shall
be conducted and a determination
issued within 30 calendar days of the
date of filing. The time for the inves-
tigation may be increased with the
consent of the employer and the com-
plainant, or if, for reasons outside of
the control of the Administrator, the
Administrator needs additional time to
obtain information needed from the
employer or other sources to determine
whether a violation has occurred. No
hearing or appeal pursuant to this sub-
part shall be available regarding the
Administrator’s determination that an
investigation on a complaint is war-
ranted.

(4) In the event that the Adminis-
trator seeks a prevailing wage deter-
mination from ETA pursuant to
§655.731(d), or advice as to prevailing
working conditions from ETA pursuant
to §655.732(c)(2), the 30-day investiga-
tion period shall be suspended from the
date of the Administrator’s request to
the date of the Administrator’s receipt
of the wage determination (or, in the
event that the employer challenges the
wage determination through the Em-
ployment Service complaint system, to
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the date of the completion of such com-
plaint process).

(5) A complaint must be filed not
later than 12 months after the latest
date on which the alleged violation(s)
were committed, which would be the
date on which the employer allegedly
failed to perform an action or fulfill a
condition specified in the LCA, or the
date on which the employer, through
its action or inaction, allegedly dem-
onstrated a misrepresentation of a ma-
terial fact in the LCA. This jurisdic-
tional bar does not affect the scope of
the remedies which may be assessed by
the Administrator. Where, for example,
a complaint is timely filed, back wages
may be assessed for a period prior to
one year before the filing of a com-
plaint.

(6) A complaint may be submitted to
any local Wage and Hour Division of-
fice. The addresses of such offices are
found in local telephone directories,
and on the Department’s informational
site on the Internet at htitp:/
www.dol.gov/dol/esa/public/contacts/whd/
americal.htm. The office or person re-
ceiving such a complaint shall refer it
to the office of the Wage and Hour Di-
vision administering the area in which
the reported violation is alleged to
have occurred.

(b) When an investigation has been
conducted, the Administrator shall,
pursuant to §655.815, issue a written de-
termination as described in §655.805(a).

[65 FR 80234, Dec. 20, 2000]

§655.807 How may someone who is not
an “aggrieved party” allege viola-
tions, and how will those allega-
tions be processed?

(a) Persons who are not aggrieved
parties may submit information con-
cerning possible violations of the pro-
visions described in §655.805(a)(1)
through (4) and (a)(7) through (9). No
particular form is required to submit
the information, except that the infor-
mation shall be submitted in writing
or, if oral, shall be reduced to writing
by the Wage and Hour Division official
who receives the information. An op-
tional form shall be available to be
used in setting forth the information.
The information provided shall in-
clude:
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(1) The identity of the person submit-
ting the information and the person’s
relationship, if any, to the employer or
other information concerning the per-
son’s basis for having knowledge of the
employer’s employment practices or
its compliance with the requirements
of this subpart I and subpart H of this
part; and

(2) A description of the possible vio-
lation, including a description of the
facts known to the person submitting
the information, in sufficient detail for
the Secretary to determine if there is
reasonable cause to believe that the
employer has committed a willful vio-
lation of the provisions described in
§6565.805(a)(1), (2), (3), (4), (7, (8), or (9).

(b) The Administrator may interview
the person submitting the information
as appropriate to obtain further infor-
mation to determine whether the re-
quirements of this section are met. In
addition, the person submitting infor-
mation under this section shall be in-
formed that his or her identity will not
be disclosed to the employer without
his or her permission.

(c) Information concerning possible
violations must be submitted not later
than 12 months after the latest date on
which the alleged violation(s) were
committed. The 12-month period shall
be applied in the manner described in
§655.806(a)(5).

(d) Upon receipt of the information,
the Administrator shall promptly re-
view the information submitted and de-
termine:

(1) Does the source likely possess
knowledge of the employer’s practices
or employment conditions or the em-
ployer’s compliance with the require-
ments of subpart H of this part?

(2) Has the source provided specific
credible information alleging a viola-
tion of the requirements of the condi-
tions described in §655.805(a)(1), (2), (3),
@, (1), (8), or (9)?

(3) Does the information in support of
the allegations appear to provide rea-
sonable cause to believe that the em-
ployer has committed a violation of
the provisions described in
§655.805(a)(1), (2), (3), (D), (1), (8), or (9),
and that

(i) The alleged violation is willful?

(ii) The employer has engaged in a
pattern or practice of violations? or

§655.807

(iii) The employer has committed
substantial violations, affecting mul-
tiple employees?

(e) “Information’ within the mean-
ing of this section does not include in-
formation from an officer or employee
of the Department of Labor unless it
was obtained in the course of a lawful
investigation, and does not include in-
formation submitted by the employer
to the DHS or the Secretary in secur-
ing the employment of an H-1B non-
immigrant.

(f)(1) Except as provided in paragraph
(£)(2) of this section, where the Admin-
istrator has received information from
a source other than an aggrieved party
which satisfies all of the requirements
of paragraphs (a) through (d) of this
section, or where the Administrator or
another agency of the Department ob-
tains such information in a lawful in-
vestigation under this or any other sec-
tion of the INA or any other Act, the
Administrator (by mail or facsimile
transmission) shall promptly notify
the employer that the information has
been received, describe the nature of
the allegation in sufficient detail to
permit the employer to respond, and
request that the employer respond to
the allegation within 10 days of its re-
ceipt of the notification. The Adminis-
trator shall not identify the source or
information which would reveal the
identity of the source without his or
her permission.

(2) The Administrator may dispense
with notification to the employer of
the alleged violations if the Adminis-
trator determines that such notifica-
tion might interfere with an effort to
secure the employer’s compliance. This
determination shall not be subject to
review in any administrative pro-
ceeding and shall not be subject to ju-
dicial review.

(g) After receipt of any response to
the allegations provided by the em-
ployer, the Administrator will prompt-
ly review all of the information re-
ceived and determine whether the alle-
gations should be referred to the Sec-
retary for a determination whether an
investigation should be commenced by
the Administrator.

(h) If the Administrator refers the al-
legations to the Secretary, the Sec-
retary shall make a determination as
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to whether to authorize an investiga-
tion under this section.

(1) No investigation shall be com-
menced unless the Secretary (or the
Deputy Secretary or other Acting Sec-
retary in the absence or disability) per-
sonally authorizes the investigation
and certifies—

(i) That the information provided
under paragraph (a) of this section or
obtained pursuant to a lawful inves-
tigation by the Department of Labor
provides reasonable cause to believe
that the employer has committed a
violation of the provisions described in
§655.805(a)(1), (2), (3), (4, (1), (8), or (9);

(ii) That there is reasonable cause to
believe the alleged violations are will-
ful, that the employer has engaged in a
pattern or practice of such violations,
or that the employer has committed
substantial violations, affecting mul-
tiple employees; and

(iii) That the other requirements of
paragraphs (a) through (d) of this sec-
tion have been met.

(2) No hearing shall be available from
a decision by the Administrator declin-
ing to refer allegations addressed by
this section to the Secretary, and none
shall be available from a decision by
the Secretary certifying or declining to
certify that an investigation is war-
ranted.

(i) If the Secretary issues a certifi-
cation, an investigation shall be con-
ducted and a determination issued
within 30 days after the certification is
received by the local Wage and Hour of-
fice undertaking the investigation. The
time for the investigation may be in-
creased upon the agreement of the em-
ployer and the Administrator or, if for
reasons outside of the control of the
Administrator, additional time is nec-
essary to obtain information needed
from the employer or other sources to
determine whether a violation has oc-
curred.

(j) In the event that the Adminis-
trator seeks a prevailing wage deter-
mination from ETA pursuant to
§6565.731(d), or advice as to prevailing
working conditions from ETA pursuant
to §6565.732(c)(2), the 30-day investiga-
tion period shall be suspended from the
date of the Administrator’s request to
the date of the Administrator’s receipt
of the wage determination (or, in the

20 CFR Ch. V (4-1-12 Edition)

event that the employer challenges the
wage determination through the Em-
ployment Service complaint system, to
the date of the completion of such com-
plaint process).

(k) Following the investigation, the
Administrator shall issue a determina-
tion in accordance with to §655.815.

(1) This section shall expire on Sep-
tember 30, 2003 unless section
212(n)(2)(G) of the INA is extended by
future legislative action. Absent such
extension, no investigation shall be
certified by the Secretary under this
section after that date; however, any
investigation certified on or before
September 30, 2003 may be completed.

[656 FR 80234, Dec. 20, 2000]

§655.808 Under what circumstances
may random investigations be con-
ducted?

(a) The Administrator may conduct
random investigations of an employer
during a five-year period beginning
with the date of any of the following
findings, provided such date is on or
after October 21, 1998:

(1) A finding by the Secretary that
the employer willfully violated

any of the provisions described in
§655.805(a)(1) through (9);

(2) A finding by the Secretary that
the employer willfully misrepresented
material fact(s) in a labor condition
application filed pursuant to §655.730;
or

(3) A finding by the Attorney General
that the employer willfully failed to
meet the condition of section
212(n)(1)(G)(A)(IT) of the INA (pertaining
to an offer of employment to an equal-
ly or better qualified U.S. worker).

(b) A finding within the meaning of
this section is a final, unappealed deci-
sion of the agency. See §§655.520(a),
655.845(c), and 655.855(b).

(c) An investigation pursuant to this
section may be made at any time the
Administrator, in the exercise of dis-
cretion, considers appropriate, without
regard to whether the Administrator
has reason to believe a violation of the
provisions of this subpart I and subpart
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H of this part has been committed. Fol-
lowing an investigation, the Adminis-
trator shall issue a determination in
accordance with §655.815.

[656 FR 80236, Dec. 20, 2000]

§655.810 What remedies may be or-
dered if violations are found?

(a) Upon determining that an em-
ployer has failed to pay wages or pro-
vide fringe benefits as required by
§655.731 and §655.732, the Administrator
shall assess and oversee the payment of
back wages or fringe benefits to any H-
1B nonimmigrant who has not been
paid or provided fringe benefits as re-
quired. The back wages or fringe bene-
fits shall be equal to the difference be-
tween the amount that should have
been paid and the amount that actu-
ally was paid to (or with respect to)
such nonimmigrant(s).

(b) Civil money penalties. The Admin-
istrator may assess civil money pen-
alties for violations as follows:

(1) An amount not to exceed $1,000
per violation for:

(i) A violation pertaining to strike/
lockout (§655.733) or displacement of
U.S. workers (§655.738);

(ii) A substantial violation per-
taining to notification (§655.734), labor
condition application specificity
(§655.730), or recruitment of U.S. work-
ers (§655.739);

(iii) A misrepresentation of material
fact on the labor condition application;

(iv) An early-termination penalty
paid by the employee (§655.731(c)(10)(1));

(v) Payment by the employee of the
additional $500/$1,000 filing fee
(§655.731(c)(10)(ii)); or

(vi) Violation of the requirements of
the regulations in this subpart I and
subpart H of this part or the provisions
regarding public access (§655.760) where
the violation impedes the ability of the
Administrator to determine whether a
violation of sections 212(n) or (t) of the
INA has occurred or the ability of
members of the public to have informa-
tion needed to file a complaint or in-
formation regarding alleged violations
of sections 212(n) or (t) of the INA;

(2) An amount not to exceed $5,000
per violation for:

(i) A willful failure pertaining to
wages/working conditions (§§655.731,
655.732), strike/lockout, notification,
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labor condition application specificity,
displacement (including placement of
an H-1B nonimmigrant at a worksite
where the other/secondary employer
displaces a U.S. worker), or recruit-
ment;

(ii) A willful misrepresentation of a
material fact on the labor condition
application; or

(iii) Discrimination against an em-
ployee (§655.801(a)); or

(3) An amount not to exceed $35,000
per violation where an employer
(whether or not the employer is an H-
1B-dependent employer or willful viola-
tor) displaced a U.S. worker employed
by the employer in the period begin-
ning 90 days before and ending 90 days
after the filing of an H-1B petition in
conjunction with any of the following
violations:

(i) A willful violation of any of the
provisions described in §655.805(a)(2)
through (9) pertaining to wages/work-
ing condition, strike/lockout, notifica-
tion, labor condition application speci-
ficity, displacement, or recruitment; or

(ii) A willful misrepresentation of a
material fact on the labor condition
application (§655.805(a)(1)).

(c) In determining the amount of the
civil money penalty to be assessed, the
Administrator shall consider the type
of violation committed and other rel-
evant factors. The factors which may
be considered include, but are not lim-
ited to, the following:

(1) Previous history of violation, or
violations, by the employer under the
INA and this subpart I or subpart H of
this part;

(2) The number of workers affected
by the violation or violations;

(3) The gravity of the violation or
violations;

(4) Efforts made by the employer in
good faith to comply with the provi-
sions of 8 U.S.C. 1182(n) or (t) and this
subparts H and I of this part;

(5) The employer’s explanation of the
violation or violations;

(6) The employer’s commitment to
future compliance; and

(7) The extent to which the employer
achieved a financial gain due to the
violation, or the potential financial
loss, potential injury or adverse effect
with respect to other parties.
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(d) Disqualification from approval of
petitions. The Administrator shall no-
tify the DHS pursuant to §655.855 that
the employer shall be disqualified from
approval of any petitions filed by, or on
behalf of, the employer pursuant to
section 204 or section 214(c) of the INA
for the following periods:

(1) At least one year for violation(s)
of any of the provisions specified in
paragraph (b)(1)(i) through (iii) of this
section;

(2) At least two years for violation(s)
of any of the provisions specified in
paragraph (b)(2) of this section; or

(3) At least three years, for viola-
tion(s) specified in paragraph (b)(3) of
this section.

(e) Other administrative remedies. (1) If
the Administrator finds a violation of
the provisions specified in paragraph
(b)(1)(iv) or (v) of this section, the Ad-
ministrator may issue an order requir-
ing the employer to return to the em-
ployee (or pay to the U.S. Treasury if
the employee cannot be located) any
money paid by the employee in viola-
tion of those provisions.

(2) If the Administrator finds a viola-
tion of the provisions specified in para-
graph (b)(1)(i) through (ii), (b)(2), or
(b)(3) of this section, the Administrator
may impose such other administrative
remedies as the Administrator deter-
mines to be appropriate, including but
not limited to reinstatement of work-
ers who were discriminated against in
violation of §655.805(a), reinstatement
of displaced U.S. workers, back wages
to workers who have been displaced or
whose employment has been termi-
nated in violation of these provisions,
or other appropriate legal or equitable
remedies.

(f) The civil money penalties, back
wages, and/or any other remedy(ies) de-
termined by the Administrator to be
appropriate are immediately due for
payment or performance upon the as-
sessment by the Administrator, or
upon the decision by an administrative
law judge where a hearing is timely re-
quested, or upon the decision by the
Secretary where review is granted. The
employer shall remit the amount of the
civil money penalty by certified check
or money order made payable to the
order of ‘“Wage and Hour Division,
Labor.” The remittance shall be deliv-
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ered or mailed to the Wage and Hour
Division office in the manner directed
in the Administrator’s notice of deter-
mination. The payment or performance
of any other remedy prescribed by the
Administrator shall follow procedures
established by the Administrator. Dis-
tribution of back wages shall be admin-
istered in accordance with existing pro-
cedures established by the Adminis-
trator.

(g) The Federal Civil Penalties Infla-
tion Adjustment Act of 1990, as amend-
ed (28 U.S.C. 2461 note), requires that
inflationary adjustments to civil
money penalties in accordance with a
specified cost-of-living formula be
made, by regulation, at least every
four years. The adjustments are to be
based on changes in the Consumer
Price Index for all Urban Consumers
(CPI-U) for the U.S. City Average for
All Items. The adjusted amounts will
be published in the FEDERAL REGISTER.
The amount of the penalty in a par-
ticular case will be based on the
amount of the penalty in effect at the
time the violation occurs.

[656 FR 80236, Dec. 20, 2000, as amended at 69
FR 68229, Nov. 23, 2004]

§655.815 What are the requirements
for the Administrator’s determina-
tion?

(a) The Administrator’s determina-
tion, issued pursuant to §655.806,
655.807, or 655.808, shall be served on the
complainant, the employer, and other
known interested parties by personal
service or by certified mail at the par-
ties’ last known addresses. Where serv-
ice by certified mail is not accepted by
the party, the Administrator may exer-
cise discretion to serve the determina-
tion by regular mail.

(b) The Administrator shall file with
the Chief Administrative Law Judge,
U.S. Department of Labor, a copy of
the complaint and the Administrator’s
determination.

(c) The Administrator’s written de-
termination required by §655.805 of this
part shall:

(1) Set forth the determination of the
Administrator and the reason or rea-
sons therefor, and in the case of a find-
ing of violation(s) by an employer, pre-
scribe any remedies, including the
amount of any back wages assessed,
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the amount of any civil money pen-
alties assessed and the reason therefor,
and/or any other remedies assessed.

(2) Inform the interested parties that
they may request a hearing pursuant
to §655.820 of this part.

(3) Inform the interested parties that
in the absence of a timely request for a
hearing, received by the Chief Adminis-
trative Law Judge within 15 calendar
days of the date of the determination,
the determination of the Adminis-
trator shall become final and not ap-
pealable.

(4) Set forth the procedure for re-
questing a hearing, give the addresses
of the Chief Administrative Law Judge
(with whom the request must be filed)
and the representative(s) of the Solic-
itor of labor (upon whom copies of the
request must be served).

(5) Where appropriate, inform the
parties that, pursuant to §655.855, the
Administrator shall notify ETA and
the DHS of the occurrence of a viola-
tion by the employer.

[59 FR 65672, 65676, Dec. 20, 1994, as amended
at 65 FR 80237, Dec. 20, 2000]

§655.820 How is a hearing requested?

(a) Any interested party desiring re-
view of a determination issued under
§§655.805 and 655.815, including judicial
review, shall make a request for such
an administrative hearing in writing to
the Chief Administrative Law Judge at
the address stated in the notice of de-
termination. If such a request for an
administrative hearing is timely filed,
the Administrator’s determination
shall be inoperative unless and until
the case is dismissed or the Adminis-
trative Law Judge issues an order af-
firming the decision.

(b) Interested parties may request a
hearing in the following cir-
cumstances:

(1) The complainant or any other in-
terested party may request a hearing
where the Administrator determines,
after investigation, that there is no
basis for a finding that an employer
has committed violation(s). In such a
proceeding, the party requesting the
hearing shall be the prosecuting party
and the employer shall be the respond-
ent; the Administrator may intervene
as a party or appear as amicus curiae at

§655.820

any time in the proceeding, at the Ad-
ministrator’s discretion.

(2) The employer or any other inter-
ested party may request a hearing
where the Administrator determines,
after investigation, that the employer
has committed violation(s). In such a
proceeding, the Administrator shall be
the prosecuting party and the em-
ployer shall be the respondent.

(¢c) No particular form is prescribed
for any request for hearing permitted
by this section. However, any such re-
quest shall:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated
in the notice of determination giving
rise to such request;

(4) State the specific reason or rea-
sons why the party requesting the
hearing believes such determination is
in error;

(5) Be signed by the party making the
request or by an authorized representa-
tive of such party; and

(6) Include the address at which such
party or authorized representative de-
sires to receive further communica-
tions relating thereto.

(d) The request for such hearing shall
be received by the Chief Administra-
tive Law Judge, at the address stated
in the Administrator’s notice of deter-
mination, no later than 15 calendar
days after the date of the determina-
tion. An interested party which fails to
meet this 15-day deadline for request-
ing a hearing may thereafter partici-
pate in the proceedings only by consent
of the administrative law judge, either
through intervention as a party pursu-
ant to 29 CFR 18.10 (b) through (d) or
through participation as an amicus cu-
riae pursuant to 29 CFR 18.12.

(e) The request may be filed in per-
son, by facsimile transmission, by cer-
tified or regular mail, or by courier
service. For the requesting party’s pro-
tection, if the request is by mail, it
should be by certified mail. If the re-
quest is by facsimile transmission, the
original of the request, signed by the
requestor or authorized representative,
shall be filed within ten days.

(f) Copies of the request for a hearing
shall be sent by the requestor to the
Wage and Hour Division official who
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issued the Administrator’s notice of de-
termination, to the representative(s) of
the Solicitor of Labor identified in the
notice of determination, and to all
known interested parties.

[69 FR 65672, 65676, Dec. 20, 1994, as amended
at 65 FR 80237, Dec. 20, 2000]

§655.825 What rules of practice apply
to the hearing?

(a) Except as specifically provided in
this subpart, and to the extent they do
not conflict with the provisions of this
subpart, the ‘“Rules of Practice and
Procedure for Administrative Hearings
Before the Office of Administrative
Law Judges’ established by the Sec-
retary at 29 CFR part 18 shall apply to
administrative proceedings under this
subpart.

(b) As provided in the Administrative
Procedure Act, 5 U.S.C. 556, any oral or
documentary evidence may be received
in proceedings under this part. The
Federal Rules of Evidence and subpart
B of the Rules of Practice and Proce-
dure for Administrative Hearings Be-
fore the Office of Administrative Law
Judges (29 CFR part 18, subpart B) shall
not apply, but principles designed to
ensure production of relevant and pro-
bative evidence shall guide the admis-
sion of evidence. The administrative
law judge may exclude evidence which
is immaterial, irrelevant, or unduly re-
petitive.

§655.830 What rules apply to service
of pleadings?

(a) Under this subpart, a party may
serve any pleading or document by reg-
ular mail. Service on a party is com-
plete upon mailing to the last known
address. No additional time for filing
or response is authorized where service
is by mail. In the interest of expedi-
tious proceedings, the administrative
law judge may direct the parties to
serve Dpleadings or documents by a
method other than regular mail.

(b) Two (2) copies of all pleadings and
other documents in any administrative
law judge proceeding shall be served on
the attorneys for the Administrator.
One copy shall be served on the Asso-
ciate Solicitor, Division of Fair Labor
Standards, Office of the Solicitor, U.S.
Department of Labor, 200 Constitution
Avenue NW., Room N-2716, Wash-
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ington, DC 20210, and one copy shall be
served on the attorney representing
the Administrator in the proceeding.

(c) Time will be computed beginning
with the day following the action and
includes the last day of the period un-
less it is a Saturday, Sunday, or feder-
ally-observed holiday, in which case
the time period includes the next busi-
ness day.

§655.835 How will the administrative
law judge conduct the proceeding?

(a) Upon receipt of a timely request
for a hearing filed pursuant to and in
accordance with §655.820 of this part,
the Chief Administrative Law Judge
shall promptly appoint an administra-
tive law judge to hear the case.

(b) Within 7 calendar days following
the assignment of the case, the admin-
istrative law judge shall notify all in-
terested parties of the date, time and
place of the hearing. All parties shall
be given at least fourteen calendar
days notice of such hearing.

(c) The date of the hearing shall be
not more than 60 calendar days from
the date of the Administrator’s deter-
mination. Because of the time con-
straints imposed by the INA, no re-
quest for postponement shall be grant-
ed except for compelling reasons. Even
where such reasons are shown, no re-
quest for postponement of the hearing
beyond the 60-day deadline shall be
granted except by consent of all the
parties to the proceeding.

(d) The administrative law judge may
prescribe a schedule by which the par-
ties are permitted to file a prehearing
brief or other written statement of fact
or law. Any such brief or statement
shall be served upon each other party
in accordance with §655.830 of this part.
Posthearing briefs will not be per-
mitted except at the request of the ad-
ministrative law judge. When per-
mitted, any such brief shall be limited
to the issue or issues specified by the
administrative law judge, shall be due
within the time prescribed by the ad-
ministrative law judge, and shall be
served on each other party in accord-
ance with §655.830 of this part.
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§655.840 What are the requirements
for a decision and order of the ad-
ministrative law judge?

(a) Within 60 calendar days after the
date of the hearing, the administrative
law judge shall issue a decision. If any
party desires review of the decision, in-
cluding judicial review, a petition for
Secretary’s review thereof shall be
filed as provided in §655.845 of this sub-
part. If a petition for review is filed,
the decision of the administrative law
judge shall be inoperative unless and
until the Secretary issues an order af-
firming the decision, or, unless and
until 30 calendar days have passed after
the Secretary’s receipt of the petition
for review and the Secretary has not
issued notice to the parties that the
Secretary will review the administra-
tive law judge’s decision.

(b) The decision of the administra-
tive law judge shall include a state-
ment of findings and conclusions, with
reasons and basis therefor, upon each
material issue presented on the record.
The decision shall also include an ap-
propriate order which may affirm,
deny, reverse, or modify, in whole or in
part, the determination of the Admin-
istrator; the reason or reasons for such
order shall be stated in the decision.

(c) In the event that the Administra-
tor’s determination of wage viola-
tion(s) and computation of back wages
are based upon a wage determination
obtained by the Administrator from
ETA during the investigation (pursu-
ant to §6565.731(d)) and the administra-
tive law judge determines that the Ad-
ministrator’s request was not war-
ranted (under the standards in
§6565.731(d)), the administrative law
judge shall remand the matter to the
Administrator for further proceedings
on the existence of wage violations
and/or the amount(s) of back wages
owed. If there is no such determination
and remand by the administrative law
judge, the administrative law judge
shall accept as final and accurate the
wage determination obtained from
ETA or, in the event either the em-
ployer or another interested party filed
a timely complaint through the Em-
ployment Service complaint system,
the final wage determination resulting
from that process. See §655.731; see also
20 CFR 658.420 through 658.426. Under no

§655.845

circumstances shall the administrative
law judge determine the validity of the
wage determination or require submis-
sion into evidence or disclosure of
source data or the names of establish-
ments contacted in developing the sur-
vey which is the basis for the pre-
vailing wage determination.

(d) The administrative law judge
shall not render determinations as to
the legality of a regulatory provision
or the constitutionality of a statutory
provision.

(e) The decision shall be served on all
parties in person or by certified or reg-
ular mail.

[59 FR 65672, 65676, Dec. 20, 1994, as amended
at 65 FR 80237, Dec. 20, 2000]

§655.845 What rules apply to appeal of
the decision of the administrative
law judge?

(a) The Administrator or any inter-
ested party desiring review of the deci-
sion and order of an administrative law
judge, including judicial review, shall
petition the Department’s Administra-
tive Review Board (Board) to review
the decision and order. To be effective,
such petition shall be received by the
Board within 30 calendar days of the
date of the decision and order. Copies
of the petition shall be served on all
parties and on the administrative law
judge.

(b) No particular form is prescribed
for any petition for the Board’s review
permitted by this subpart. However,
any such petition shall:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated
in the administrative law judge deci-
sion and order giving rise to such peti-
tion;

(4) State the specific reason or rea-
sons why the party petitioning for re-
view believes such decision and order
are in error;

(5) Be signed by the party filing the
petition or by an authorized represent-
ative of such party;

(6) Include the address at which such
party or authorized representative de-
sires to receive further communica-
tions relating thereto; and

(7) Attach copies of the administra-
tive law judge’s’s decision and order,
and any other record documents which
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would assist the Board in determining
whether review is warranted.

(c) Whenever the Board determines to
review the decision and order of an ad-
ministrative law judge, a notice of the
Board’s determination shall be served
upon the administrative law judge,
upon the Office of Administrative Law
Judges, and upon all parties to the pro-
ceeding within 30 calendar days after
the Board’s receipt of the petition for
review. If the Board determines that it
will review the decision and order, the
order shall be inoperative unless and
until the Board issues an order affirm-
ing the decision and order.

(d) Upon receipt of the Board’s no-
tice, the Office of Administrative Law
Judges shall within 15 calendar days
forward the complete hearing record to
the Board.

(e) The Board’s notice shall specify:

(1) The issue or issues to be reviewed;

(2) The form in which submissions
shall be made by the parties (e.g.,
briefs);

(3) The time within which such sub-
missions shall be made.

(f) All documents submitted to the
Board shall be filed with the Adminis-
trative Review Board, Room S-4309,
U.S. Department of Labor, Washington,
DC 20210. An original and two copies of
all documents shall be filed. Docu-
ments are not deemed filed with the
Board until actually received by the
Board. All documents, including docu-
ments filed by mail, shall be received
by the Board either on or before the
due date.

(g) Copies of all documents filed with
the Board shall be served upon all
other parties involved in the pro-
ceeding. Service upon the Adminis-
trator shall be in accordance with
§655.830(b).

(h) The Board’s final decision shall be
issued within 180 calendar days from
the date of the notice of intent to re-
view. The Board’s decision shall be
served upon all parties and the admin-
istrative law judge.

(i) Upon issuance of the Board’s deci-
sion, the Board shall transmit the en-
tire record to the Chief Administrative
Law Judge for custody pursuant to
§655.850.

[656 FR 80237, Dec. 20, 2000]
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§655.850 Who has custody of the ad-
ministrative record?

The official record of every com-
pleted administrative hearing proce-
dure provided by subparts H and I of
this part shall be maintained and filed
under the custody and control of the
Chief Administrative Law Judge. Upon
receipt of a complaint seeking review
of the final agency action in a United
States District Court, the Chief Admin-
istrative Law Judge shall certify the
official record and shall transmit such
record to the clerk of the court.

§655.855 What notice shall be given to
the Employment and Training Ad-
ministration and the DHS of the de-
cision regarding violations?

(a) The Administrator shall notify
the DHS and ETA of the final deter-
mination of any violation requiring
that the DHS not approve petitions
filed by an employer. The Administra-
tor’s notification will address the type
of violation committed by the em-
ployer and the appropriate statutory
period for disqualification of the em-
ployer from approval of petitions. Vio-
lations requiring notification to the
DHS are identified in §655.810(f).

(b) The Administrator shall notify
the DHS and ETA upon the earliest of
the following events:

(1) Where the Administrator deter-
mines that there is a basis for a finding
of violation by an employer, and no
timely request for hearing is made pur-
suant to §655.820; or

(2) Where, after a hearing, the admin-
istrative law judge issues a decision
and order finding a violation by an em-
ployer, and no timely petition for re-
view is filed with the Department’s Ad-
ministrative Review Board (Board) pur-
suant to §655.845; or

(3) Where a timely petition for review
is filed from an administrative law
judge’s decision finding a violation and
the Board either declines within 30
days to entertain the appeal, pursuant
to §655.845(c), or the Board reviews and
affirms the administrative law judge’s
determination; or

(4) Where the administrative law
judge finds that there was no violation
by an employer, and the Board, upon
review, issues a decision pursuant to
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§655.845, holding that a violation was
committed by an employer.

(c) The DHS, upon receipt of notifica-
tion from the Administrator pursuant
to paragraph (a) of this section, shall
not approve petitions filed with respect
to that employer under sections 204 or
214(c) of the INA (8 U.S.C. 1154 and
1184(c)) for nonimmigrants to be em-
ployed by the employer, for the period
of time provided by the Act and de-
scribed in §655.810(f).

(d) ETA, upon receipt of the Adminis-
trator’s notice pursuant to paragraph
(a) of this section, shall invalidate the
employer’s labor condition applica-
tion(s) under this subpart I and subpart
H of this part, and shall not accept for
filing any application or attestation
submitted by the employer under 20
CFR part 656 or subparts A, B, C, D, E,
H, or I of this part, for the same cal-
endar period as specified by the DHS.

[656 FR 80238, Dec. 20, 2000]

Subpart J—Attestations by Em-
ployers Using F-1 Students in
Off-Campus Work

SOURCE: 56 FR 56865, 56876, Nov. 6, 1991, un-
less otherwise noted.

§655.900 Purpose, procedure and ap-
plicability of subparts J and K of
this part.

(a) Purpose. The Immigration Act of
1990 (Act) at section 221 creates a
three-year work authorization program
beginning October 1, 1991, for aliens ad-
mitted as F-1 students described in
subparagraph (F) of section 101 (a)(15)
of the Immigration and Nationality
Act. 8 U.S.C. 1101(a)(15)(F). The Act
specifies that the Attorney General
shall grant an alien authorization to be
employed in a position unrelated to the
alien’s field of study (i.e., a position
not involving curricular or post-grad-
uate practical training) and off-campus
if:

(1) The alien has completed one year
of school as an F-1 student and is
maintaining good academic standing at
the educational institution;

(2) The employer provides the edu-
cational institution and the Secretary
of Labor with an attestation regarding

§655.900

recruitment and rate of pay specified
in paragraph (b) of this section; and

(3) The alien will not be employed

more than 20 hours each week during
the academic term (but may be em-
ployed on a full-time basis during vaca-
tion periods and between academic
terms).
Subpart J of this part sets forth the
procedure for filing attestations with
the Department of Labor (the Depart-
ment or DOL) for employers who seek
to use F-1 students for off-campus
work. Subpart K of this part sets forth
complaint, investigation, and disquali-
fication provisions with respect to such
attestations.

(b) Procedure. (1) An employer must
comply with the following procedure in
order to hire F-1 students for off-cam-
pus employment:

(i) Recruit for 60 days before filing an
attestation;

(ii) File the attestation with the DOL
and the Designated School Official
(DSO) of the educational institution
before hiring any F-1 student(s);

(iii) Hire F-1 student(s) during the 90-
day period following the last day of the
recruitment period; and

(iv) Initiate a new 60-day recruitment
effort in order to hire any F-1 stu-
dent(s), under the valid attestation,
after the 90-day hiring period. (A job
order placed with the SESA as part of
the employer’s initial recruitment
which remains ‘‘open’” with the SESA
shall satisfy the requirement regarding
a new 60-day recruitment effort.)

(2) The employer’s attestation shall
state that the employer:

(i) Has recruited unsuccessfully for at
least 60 days for the position and will
recruit for 60 days for each position in
which an F-1 student is hired under
that attestation until September 30,
1996; and

(ii) Will provide for payment to the
alien and to other similarly situated
workers at a rate not less than the ac-
tual wage for the occupation at the
place of employment, or if greater, the
prevailing wage for the occupation in
the area of intended employment.

(3) The employer shall file the attes-
tation with the Designated School Offi-
cial (DSO) of each educational institu-
tion from which it seeks to hire F-1
students. In fulfilling this requirement,
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