AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§655.1200

of each of the facility’s H-1C petitions
(if any) to USCIS along with the USCIS
approval notices (if any).

(b) Public examination at facility. For
the duration of the Attestation’s valid-
ity and thereafter for so long as the fa-
cility employs any H-1C nurse under
the Attestation, the facility must
maintain a separate file containing a
copy of the Attestation, a copy of the
prevailing wage determination, a de-
scription of the facility pay system or
a copy of the facility’s pay schedule if
either document exists, copies of the
notices provided under §655.1115 and
§6565.1116, a description of the ‘‘timely
and significant steps’ as described in
§655.1114, and any other documentation
required by this part to be contained in
the public access file. The facility must
make this file available to any inter-
ested parties within 72 hours upon writ-
ten or oral request. If a party requests
a copy of the file, the facility shall pro-
vide it and any charge for such copy
shall not exceed the cost of reproduc-
tion.

(c) ETA Notice to public. ETA will pe-
riodically publish a notice in the FED-
ERAL REGISTER announcing the names
and addresses of facilities which have
submitted Attestations; facilities
which have Attestations on file; facili-
ties which have submitted Attestations
which have been rejected for filing; and
facilities which have had Attestations
suspended.

[66 FR 51149, Aug. 22, 2000, as amended at 75
FR 10406, Mar. 5, 2010]

Subpart M—What are the Depari-
ment’s enforcement obliga-
tions with respect to H-1C At-
testations?

SOURCE: 65 FR 51149, Aug. 22, 2000, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
subpart M appear at 75 FR 10403, Mar. 5, 2010.

§655.1200 What enforcement authority
does the Department have with re-
spect to a facility’s H-1C Attesta-
tions?

(a) The Administrator shall perform
all the Secretary’s investigative and

enforcement functions under 8 U.S.C.

20 CFR Ch. V (4-1-12 Edition)

1182(m) and subparts L. and M of this
part.

(b) The Administrator, either because
of a complaint or otherwise, shall con-
duct such investigations as may be ap-
propriate and, in connection therewith,
enter and inspect such places and such
records (and make transcriptions
thereof), question such persons and
gather such information as deemed
necessary by the Administrator to de-
termine compliance with the matters
to which a facility has attested under
section 212(m) of the INA (8 U.S.C.
1182(m)) and subparts L and M of this
part.

(c) A facility being investigated must
make available to the Administrator
such records, information, persons, and
places as the Administrator deems ap-
propriate to copy, transcribe, question,
or inspect. A facility must fully co-
operate with any official of the Depart-
ment of Labor performing an investiga-
tion, inspection, or law enforcement
function under 8 U.S.C. 1182(m) or sub-
parts L or M of this part. Such co-
operation shall include producing docu-
mentation upon request. The Adminis-
trator may deem the failure to cooper-
ate to be a violation, and take such
further actions as the Administrator
considers appropriate.

(NOTE: Federal criminal statutes prohibit
certain interference with a Federal officer in
the performance of official duties. 18 U.S.C.
111 and 1114.)

(d) No facility may intimidate,
threaten, restrain, coerce, blacklist,
discharge, or in any manner discrimi-
nate against any person because such
person has:

(1) Filed a complaint or appeal under
or related to section 212(m) of the INA
(8 U.S.C. 1182(m)) or subpart L. or M of
this part;

(2) Testified or is about to testify in
any proceeding under or related to sec-
tion 212(m) of the INA (8 U.S.C.
1182(m)) or subpart L or M of this part.

(3) Exercised or asserted on behalf of
himself/herself or others any right or
protection afforded by section 212(m) of
the INA (8 U.S.C. 1182(m)) or subpart L
or M of this part.

(4) Consulted with an employee of a
legal assistance program or an attor-
ney on matters related to the Act or to
subparts L. or M of this part or any
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other DOL regulation promulgated
under 8 U.S.C. 1182(m).

(5) In the event of such intimidation
or restraint as are described in this
paragraph, the Administrator may
deem the conduct to be a violation and
take such further actions as the Ad-
ministrator considers appropriate.

(e) A facility subject to subparts L
and M of this part must maintain a
separate file containing its Attestation
and required documentation, and must
make that file or copies thereof avail-
able to interested parties, as required
by §655.1150. In the event of a facility’s
failure to maintain the file, to provide
access, or to provide copies, the Admin-
istrator may deem the conduct to be a
violation and take such further actions
as the Administrator considers appro-
priate.

(f) No facility may seek to have an
H-1C nurse, or any other nurse simi-
larly employed by the employer, or any
other employee waive rights conferred
under the Act or under subpart L or M
of this part. In the event of such waiv-
er, the Administrator may deem the
conduct to be a violation and take such
further actions as the Administrator
considers appropriate. This prohibition
of waivers does not prevent agreements
to settle litigation among private par-
ties, and a waiver or modification of
rights or obligations in favor of the
Secretary shall be valid for purposes of
enforcement of the provisions of the
Act or subpart L, and M of this part.

(g) The Administrator shall, to the
extent possible under existing law, pro-
tect the confidentiality of any com-
plainant or other person who provides
information to the Department.

§655.1205 What is the Administrator’s
responsibility with respect to com-
plaints and investigations?

(a) The Administrator, through in-
vestigation, shall determine whether a
facility has failed to perform any at-
tested conditions, misrepresented any
material facts in an Attestation (in-
cluding misrepresentation as to com-
pliance with regulatory standards), or
otherwise violated the Act or subpart L
or M of this part. The Administrator’s
authority applies whether an Attesta-
tion is expired or unexpired at the time
a complaint is filed. (Note: Federal

§655.1205

criminal statutes provide for fines and/
or imprisonment for knowing and will-
ful submission of false statements to
the Federal Government. 18 U.S.C. 1001;
see also 18 U.S.C. 1546.)

(b) Any aggrieved person or organiza-
tion may file a complaint of a violation
of the provisions of section 212(m) of
the INA (8 U.S.C. 1182(m)) or subpart L
or M of this part. No particular form of
complaint is required, except that the
complaint shall be written or, if oral,
shall be reduced to writing by the Wage
and Hour Division official who receives
the complaint. The complaint must set
forth sufficient facts for the Adminis-
trator to determine what part or parts
of the Attestation or regulations have
allegedly been violated. Upon the re-
quest of the complainant, the Adminis-
trator shall, to the extent possible
under existing law, maintain confiden-
tiality about the complainant’s iden-
tity; if the complainant wishes to be a
party to the administrative hearing
proceedings under this subpart, the
complainant shall then waive confiden-
tiality. The complaint may be sub-
mitted to any local Wage and Hour Di-
vision office; the addresses of such of-
fices are found in local telephone direc-
tories. Inquiries concerning the en-
forcement program and requests for
technical assistance regarding compli-
ance may also be submitted to the
local Wage and Hour Division office.

(c) The Administrator shall deter-
mine whether there is reasonable cause
to believe that the complaint warrants
investigation and, if so, shall conduct
an investigation, within 180 days of the
receipt of a complaint. If the Adminis-
trator determines that the complaint
fails to present reasonable cause for an
investigation, the Administrator shall
so notify the complainant, who may
submit a new complaint, with such ad-
ditional information as may be nec-
essary.

(d) When an investigation has been
conducted, the Administrator shall,
within 180 days of the receipt of a com-
plaint, issue a written determination,
stating whether a basis exists to make
a finding that the facility failed to
meet a condition of its Attestation,
made a misrepresentation of a material
fact therein, or otherwise violated the
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Act or subpart L or M. The determina-
tion shall specify any sanctions im-
posed due to violations. The Adminis-
trator shall provide a notice of such de-
termination to the interested parties
and shall inform them of the oppor-
tunity for a hearing pursuant to
§655.1220.

§655.1210 What penalties and other
remedies may the Administrator
impose?

(a) The Administrator may assess a
civil money penalty not to exceed
$1,000 per nurse per violation, with the
total penalty not to exceed $10,000 per
violation. The Administrator also may
impose appropriate remedies, including
the payment of back wages, the per-
formance of attested obligations such
as providing training, and reinstate-
ment and/or wages for laid off U.S.
nurses.

(b) In determining the amount of
civil money penalty to be assessed for
any violation, the Administrator will
consider the type of violation com-
mitted and other relevant factors. The
matters which may be considered in-
clude, but are not limited to, the fol-
lowing:

(1) Previous history of violation, or
violations, by the facility under the
Act and subpart L or M of this part;

(2) The number of workers affected
by the violation or violations;

(3) The gravity of the violation or
violations;

(4) Efforts made by the violator in
good faith to comply with the Attesta-
tion as provided in the Act and sub-
parts L and M of this part;

(6) The violator’s explanation of the
violation or violations;

(6) The violator’s commitment to fu-
ture compliance, taking into account
the public health, interest, or safety;
and

(7) The extent to which the violator
achieved a financial gain due to the
violation, or the potential financial
loss or potential injury or adverse ef-
fect upon the workers.

(c) The civil money penalty, back
wages, and any other remedy deter-
mined by the Administrator to be ap-
propriate, are immediately due for pay-
ment or performance upon the assess-
ment by the Administrator, or the de-
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cision by an administrative law judge
where a hearing is requested, or the de-
cision by the Secretary where review is
granted. The facility must remit the
amount of the civil money penalty, by
certified check or money order made
payable to the order of ‘“Wage and
Hour Division, Labor.”” The remittance
must be delivered or mailed to the
Wage and Hour Division Regional Of-
fice for the area in which the viola-
tion(s) occurred. The payment of back
wages, monetary relief, and/or the per-
formance or any other remedy pre-
scribed by the Administrator will fol-
low procedures established by the Ad-
ministrator. The facility’s failure to
pay the civil money penalty, back
wages, or other monetary relief, or to
perform any other assessed remedy,
will result in the rejection by ETA of
any future Attestation submitted by
the facility until such payment or per-
formance is accomplished.

(d) The Federal Civil Penalties Infla-
tion Adjustment Act of 1990, as amend-
ed (28 U.S.C. 2461 note), requires that
inflationary adjustments to civil
money penalties in accordance with a
specified cost-of-living formula be
made, by regulation, at least every
four years. The adjustments are to be
based on changes in the Consumer
Price Index for all Urban Consumers
(CPI-U) for the U.S. City Average for
All Items. The adjusted amounts will
be published in the FEDERAL REGISTER.
The amount of the penalty in a par-
ticular case will be based on the
amount of the penalty in effect at the
time the violation occurs.

§655.1215 How are the Administrator’s
investigation findings issued?

(a) The Administrator’s determina-
tion, issued under §655.1205(d), shall be
served on the complainant, the facility,
and other interested parties by per-
sonal service or by certified mail at the
parties’ last known addresses. Where
service by certified mail is not accept-
ed by the party, the Administrator
may exercise discretion to serve the
determination by regular mail. Where
the complainant has requested con-
fidentiality, the Administrator shall
serve the determination in a manner
which will not breach that confiden-
tiality.
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(b) The Administrator’s written de-
termination required by §655.1205(c)
shall:

(1) Set forth the determination of the
Administrator and the reason or rea-
sons therefore; prescribe any remedies
or penalties including the amount of
any unpaid wages due, the actions re-
quired for compliance with the facility
Attestation, and the amount of any
civil money penalty assessment and
the reason or reasons therefore.

(2) Inform the interested parties that
they may request a hearing under
§655.1220.

(3) Inform the interested parties that
if a request for a hearing is not re-
ceived by the Chief Administrative
Law Judge within 15 days of the date of
the determination, the determination
of the Administrator shall become
final and not appealable.

(4) Set forth the procedure for re-
questing a hearing, and give the ad-
dress of the Chief Administrative Law
Judge.

(5) Inform the parties that, under
§655.1255, the Administrator shall no-
tify the Department of Homeland Secu-
rity and ETA of the occurrence of a
violation by the employer.

[75 FR 10406, Mar. 5, 2010]

§655.1220 Who can appeal the Admin-
istrator’s findings and what is the
process?

(a) Any interested party desiring re-
view of a determination issued under
§655.1205(d), including judicial review,
must make a request for an adminis-
trative hearing in writing to the Chief
Administrative Law Judge at the ad-
dress stated in the notice of determina-
tion. If such a request for an adminis-
trative hearing is timely filed, the Ad-
ministrator’s determination shall be
inoperative unless and until the case is
dismissed or the Administrative Law
Judge issues an order affirming the de-
cision.

(b) An interested party may request a
hearing in the following cir-
cumstances:

(1) Where the Administrator deter-
mines that there is no basis for a find-
ing of violation, the complainant or
other interested party may request a
hearing. In such a proceeding, the
party requesting the hearing shall be

§655.1220

the prosecuting party and the facility
shall be the respondent; the Adminis-
trator may intervene as a party or ap-
pear as amicus curiae at any time in the
proceeding, at the Administrator’s dis-
cretion.

(2) Where the Administrator deter-
mines that there is a basis for a finding
of violation, the facility or other inter-
ested party may request a hearing. In
such a proceeding, the Administrator
shall be the prosecuting party and the
facility shall be the respondent.

(¢) No particular form is prescribed
for any request for hearing permitted
by this part. However, any such request
shall:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated
in the notice of determination giving
rise to such request;

(4) State the specific reason or rea-
sons why the party requesting the
hearing believes such determination is
in error;

(5) Be signed by the party making the
request or by an authorized representa-
tive of such party; and

(6) Include the address at which such
party or authorized representative de-
sires to receive further communica-
tions relating thereto.

(d) The request for such hearing must
be received by the Chief Administra-
tive Law Judge, at the address stated
in the Administrator’s notice of deter-
mination, no later than 10 days after
the date of the determination. An in-
terested party which fails to meet this
10-day deadline for requesting a hear-
ing may thereafter participate in the
proceedings only by consent of the ad-
ministrative law judge, either through
intervention as a party under 29 CFR
18.10 (b) through (d) or through partici-
pation as an amicus curiae under 29 CFR
18.12.

(e) The request may be filed in per-
son, by facsimile transmission, by cer-
tified or regular mail, or by courier
service. For the requesting party’s pro-
tection, if the request is filed by mail,
it should be certified mail. If the re-
quest 1is filed by facsimile trans-
mission, the original of the request,
signed by the requestor or authorized
representative, must be filed within 10
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days of the date of the Administrator’s
notice of determination.

(f) Copies of the request for a hearing
must be sent by the requestor to the
Wage and Hour Division official who
issued the Administrator’s notice of de-
termination, to the representative(s) of
the Solicitor of Labor identified in the
notice of determination, and to all
known interested parties.

§655.1225 What are the rules of prac-
tice before an ALJ?

(a) Except as specifically provided in
this subpart, and to the extent they do
not conflict with the provisions of this
subpart, the ‘“Rules of Practice and
Procedure for Administrative Hearings
Before the Office of Administrative
Law Judges” established by the Sec-
retary at 29 CFR part 18 shall apply to
administrative proceedings under this
subpart.

(b) As provided in the Administrative
Procedure Act, 5 U.S.C. 556, any oral or
documentary evidence may be received
in proceedings under this part. The
Federal Rules of Evidence and subpart
B of the Rules of Practice and Proce-
dure for Administrative Hearings Be-
fore the Office of Administrative Law
Judges (29 CFR part 18, subpart B) do
not apply, but principles designed to
ensure production of relevant and pro-
bative evidence shall guide the admis-
sion of evidence. The administrative
law judge may exclude evidence which
is immaterial, irrelevant, or unduly re-
petitive.

§655.1230 What time limits are
posed in ALJ proceedings?

(a) Under this subpart, a party may
serve any pleading or document by reg-
ular mail. Service is complete upon
mailing to the last known address. No
additional time for filing or response is
authorized where service is by mail. In
the interest of expeditious proceedings,
the administrative law judge may di-
rect the parties to serve pleadings or
documents by a method other than reg-
ular mail.

(b) Two (2) copies of all pleadings and
other documents in any administrative
law judge proceeding shall be served on
the attorneys for the Administrator.
One copy must be served on the Asso-
ciate Solicitor, Division of Fair Labor

im-
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Standards, Office of the Solicitor, U.S.
Department of Labor, 200 Constitution
Avenue N.W., Washington, D.C. 20210,
and one copy on the attorney rep-
resenting the Administrator in the pro-
ceeding.

(c) Time will be computed beginning
with the day following the action and
includes the last day of the period un-
less it is a Saturday, Sunday, or Feder-
ally-observed holiday, in which case
the time period includes the next busi-
ness day.

§655.1235 What are the
ceedings?

(a) Upon receipt of a timely request
for a hearing filed in accordance with
§6565.1220, the Chief Administrative Law
Judge shall appoint an administrative
law judge to hear the case.

(b) Within seven (7) days following
the assignment of the case, the admin-
istrative law judge shall notify all in-
terested parties of the date, time, and
place of the hearing. All parties shall
be given at least five (b) days notice of
such hearing.

(c) The date of the hearing shall be
not more than 60 days from the date of
the Administrator’s determination. Be-
cause of the time constraints imposed
by the Act, no requests for postpone-
ment shall be granted except for com-
pelling reasons and by consent of all
the parties to the proceeding.

(d) The administrative law judge may
prescribe a schedule by which the par-
ties are permitted to file a pre-hearing
brief or other written statement of fact
or law. Any such brief or statement
shall be served upon each other party
in accordance with §655.1230.
Posthearing briefs will not be per-
mitted except at the request of the ad-
ministrative law judge. When per-
mitted, any such brief shall be limited
to the issue or issues specified by the
administrative law judge, shall be due
within the time prescribed by the ad-
ministrative law judge, and shall be
served on each other party in accord-
ance with §655.1230.

§655.1240 When and how does an ALJ
issue a decision?

(a) Within 90 days after receipt of the

transcript of the hearing, the adminis-

trative law judge shall issue a decision.

ALJ pro-
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(b) The decision of the administra-
tive law judge shall include a state-
ment of findings and conclusions, with
reasons and basis therefore, upon each
material issue presented on the record.
The decision shall also include an ap-
propriate order which may affirm,
deny, reverse, or modify, in whole or in
part, the determination of the Admin-
istrator; the reason or reasons for such
order shall be stated in the decision.
The administrative law judge shall not
render determinations as to the legal-
ity of a regulatory provision or the
constitutionality of a statutory provi-
sion.

(c) The decision shall be served on all
parties in person or by certified or reg-
ular mail.

§655.1245 Who can appeal the ALJ’s
decision and what is the process?

(a) The Administrator or any inter-
ested party desiring review of the deci-
sion and order of an administrative law
judge, including judicial review, must
petition the Department’s Administra-
tive Review Board (Board) to review
the ALJ’s decision and order. To be ef-
fective, such petition must be received
by the Board within 30 days of the date
of the decision and order. Copies of the
petition must be served on all parties
and on the administrative law judge.

(b) No particular form is prescribed
for any petition for the Board’s review
permitted by this subpart. However,
any such petition must:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated
in the administrative law judge’s deci-
sion and order giving rise to such peti-
tion;

(4) State the specific reason or rea-
sons why the party petitioning for re-
view believes such decision and order
are in error;

(5) Be signed by the party filing the
petition or by an authorized represent-
ative of such party;

(6) Include the address at which such
party or authorized representative de-
sires to receive further communica-
tions relating thereto; and

(7) Attach copies of the administra-
tive law judge’s decision and order, and
any other record documents which

§655.1245

would assist the Board in determining
whether review is warranted.

(c) Whenever the Board determines to
review the decision and order of an ad-
ministrative law judge, a notice of the
Board’s determination must be served
upon the administrative law judge and
upon all parties to the proceeding with-
in 30 days after the Board’s receipt of
the petition for review. If the Board de-
termines that it will review the deci-
sion and order, the order shall be inop-
erative unless and until the Board
issues an order affirming the decision
and order.

(d) Within 15 days of receipt of the
Board’s notice, the Office of Adminis-
trative Law Judges shall forward the
complete hearing record to the Board.

(e) The Board’s notice shall specify:

(1) The issue or issues to be reviewed;

(2) The form in which submissions
must be made by the parties (e.g.,
briefs, oral argument);

(3) The time within which such sub-
missions must be made.

(f) All documents submitted to the
Board must be filed with the Adminis-
trative Review Board, Room S-4309,
U.S. Department of Labor, Washington,
D.C. 20210. An original and two copies
of all documents must be filed. Docu-
ments are not deemed filed with the
Board until actually received by the
Board. All documents, including docu-
ments filed by mail, must be received
by the Board either on or before the
due date.

(g) Copies of all documents filed with
the Board must be served upon all
other parties involved in the pro-
ceeding. Service upon the Adminis-
trator must be in accordance with
§655.1230(b).

(h) The Board’s final decision shall be
issued within 180 days from the date of
the notice of intent to review. The
Board’s decision shall be served upon
all parties and the administrative law
judge.

(i) Upon issuance of the Board’s deci-
sion, the Board shall transmit the en-
tire record to the Chief Administrative
Law Judge for custody in accordance
with §655.1250.
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§655.1250 Who is the official record
keeper for these administrative ap-
peals?

The official record of every com-
pleted administrative hearing proce-
dure provided by subparts L and M of
this part shall be maintained and filed
under the custody and control of the
Chief Administrative Law Judge. Upon
receipt of a complaint seeking review
of the final agency action in a United
States District Court, the Chief Admin-
istrative Law Judge shall certify the
official record and shall transmit such
record to the clerk of the court.

§655.1255 What are the procedures for
debarment of a facility based on a
finding of violation?

(a) The Administrator shall notify
the Department of Homeland Security
and ETA of the final determination of
a violation by a facility upon the ear-
liest of the following events:

(1) Where the Administrator deter-
mines that there is a basis for a finding
of violation by a facility, and no timely
request for hearing is made under
§655.1220; or

(2) Where, after a hearing, the admin-
istrative law judge issues a decision
and order finding a violation by a facil-
ity, and no timely petition for review
to the Board is made under §655.1245; or

(3) Where a petition for review is
taken from an administrative law
judge’s decision and the Board either
declines within 30 days to entertain the
appeal, under §655.1245(c), or the Board
affirms the administrative law judge’s
determination; or

(4) Where the administrative law
judge finds that there was no violation
by a facility, and the Board, upon re-
view, issues a decision under
§655.1245(h), holding that a violation
was committed by a facility.

(b) U.S. Citizenship and Immigration
Services, upon receipt of the Adminis-
trator’s notice under paragraph (a) of
this section, shall not approve peti-
tions filed with respect to that em-
ployer under section 212(m) of the INA
(8 U.S.C. 1182(m)) during a period of at
least 12 months from the date of re-
ceipt of the Administrator’s notifica-
tion. The Administrator must provide
USCIS with a recommendation as to
the length of the debarment.
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(c) ETA, upon receipt of the Adminis-
trator’s notice under paragraph (a) of
this section, shall suspend the employ-
er’s attestation(s) under subparts L
and M of this part, and shall not accept
for filing any attestation submitted by
the employer under subparts L and M
of this part, for a period of 12 months
from the date of receipt of the Admin-
istrator’s notification or for a longer
period if one is specified by the Depart-
ment of Homeland Security for visa pe-
titions filed by that employer under
section 212(m) of the INA.

[75 FR 10406, Mar. 5, 2010]

§655.1260 Can Equal Access to Justice
Act attorney fees be awarded?

A proceeding under subpart L or M of
this part is not subject to the Equal
Access to Justice Act, as amended, 5
U.S.C. 504. In such a proceeding, the ad-
ministrative law judge shall have no
authority to award attorney fees and/
or other litigation expenses under the
provisions of the Equal Access to Jus-
tice Act.

Subpart N—Labor Certification
Process for Temporary Agri-
cultural Employment in the
United States (H-2A Workers)

SOURCE: 73 FR 77207, Dec. 18, 2008, unless
otherwise noted. Redesignated at 74 FR 25985,
May 29, 2009.

EFFECTIVE DATE NOTE: At 74 FR 25985, May
29, 2009, subpart B, consisting of §§655.90,
655.92, 655.93, and 655.100 through 655.119, was
redesignated as subpart N, consisting of
§§655.1290, 655.1292, 655.1293, and 655.1300
through 655.1319, and newly designated sub-
part N was suspended, effective June 29, 2009.

§655.1290 Purpose and scope of sub-
part B.

This subpart sets out the procedures
established by the Secretary of the
United States Department of Labor
(the Secretary) to acquire information
sufficient to make factual determina-
tions of:

(a) Whether there are sufficient able,
willing, and qualified U.S. workers
available to perform the temporary and
seasonal agricultural employment for
which an employer desires to import
nonimmigrant foreign workers (H-2A
workers); and
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