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(b) Whether the employment of H-2A
workers will adversely affect the wages
and working conditions of workers in
the U.S. similarly employed.

§655.1292 Authority of ETA-OFLC.

Temporary agricultural labor certifi-
cation determinations are made by the
Administrator, Office of Foreign Labor
Certification (OFLC) in the Depart-
ment of Labor’s (the Department or
DOL) Employment & Training Admin-
istration (ETA), who, in turn, may del-
egate this responsibility to a des-
ignated staff member; e.g., a Certifying
Officer (CO).

§655.1293 Special procedures.

(a) Systematic process. This subpart
provides procedures for the processing
of applications from agricultural em-
ployers and associations of employers
for the certification of employment of
nonimmigrant workers in agricultural
employment.

(b) Establishment of special procedures.
To provide for a limited degree of flexi-
bility in carrying out the Secretary’s
responsibilities under the Immigration
and Nationality Act (INA), while not
deviating from statutory requirements,
the Administrator, OFLC has the au-
thority to establish or to devise, con-
tinue, revise, or revoke special proce-
dures in the form of variances for proc-
essing certain H-2A applications when
employers can demonstrate upon writ-
ten application to the Administrator,
OFLC that special procedures are nec-
essary. These include special proce-
dures in effect for the handling of ap-
plications for sheepherders in the West-
ern States (and adaptation of such pro-
cedures to occupations in the range
production of other livestock), and for
custom combine crews. In a like man-
ner, for work in occupations character-
ized by other than a reasonably regular
workday or workweek, such as the
range production of sheep or other live-
stock, the Administrator, OFLC has
the authority to establish monthly,
weekly, or bi-weekly adverse effect
wage rates (AEWR) for those occupa-
tions for a statewide or other geo-
graphical area. Prior to making deter-
minations under this section, the Ad-
ministrator, OFLC will consult with
employer and worker representatives.

§655.1300

§655.1300 Overview of subpart B and
definition of terms.

(a) Overview—(1) Application filing
process. (i) This subpart provides guid-
ance to employers desiring to apply for
a labor certification for the employ-
ment of H-2A workers to perform agri-
cultural employment of a temporary or
seasonal nature. The regulations in
this subpart provide that such employ-
ers must file with the Administrator,
OFLC an H-2A application on forms
prescribed by the ETA that describe
the material terms and conditions of
employment to be offered and afforded
to U.S. and H-2A workers. The applica-
tion must be filed with the Adminis-
trator, OFLC at least 45 calendar days
before the first date the employer re-
quires the services of the H-2A work-
ers. The application must contain at-
testations of the employer’s compli-
ance or promise to comply with pro-
gram requirements regarding recruit-
ment of eligible U.S. workers, the pay-
ment of an appropriate wage, and
terms and conditions of employment.

(ii) No more than 75 and no fewer
than 60 calendar days before the first
date the employer requires the services
of the H-2A workers, and as a precursor
to the filing of an Application for Tem-
porary Employment Certification, the em-
ployer must initiate positive recruit-
ment of eligible U.S. workers and co-
operate with the local office of the
State Workforce Agency (SWA) which
serves the area of intended employ-
ment to place a job order into intra-
state and interstate recruitment. Prior
to commencing recruitment an em-
ployer must obtain the appropriate
wage for the position directly from the
ETA National Processing Center
(NPC). The employer must then place a
job order with the SWA; place print ad-
vertisements meeting the requirements
of this regulation; contact former U.S.
employees; and, when so designated by
the Secretary, recruit in other States
of traditional or expected labor supply
with a significant number of TU.S.
workers who, if recruited, would be
willing to make themselves available
at the time and place needed. The SWA
will post the job order locally, as well
as in all States listed in the applica-
tion as anticipated work sites, and in
any additional States designated by

743



		Superintendent of Documents
	2012-05-29T13:10:12-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




