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(iii) Temporary. For the purposes of 
this subpart, the definition of ‘‘tem-
porary’’ in paragraph (d)(3) of this sec-
tion refers to any job opportunity cov-
ered by this subpart where the em-
ployer needs a worker for a position for 
a limited period of time, including, but 
not limited to, a peakload need, which 
is generally less than 1 year, unless the 
original temporary agricultural labor 
certification is extended pursuant to 
§ 655.110. 

[73 FR 77207, Dec. 18, 2008, as amended at 74 
FR 17601, Apr. 16, 2009] 

§ 655.1301 Applications for temporary 
employment certification in agri-
culture. 

(a) Application filing requirements. (1) 
An employer that desires to apply for 
temporary employment certification of 
one or more nonimmigrant foreign 
workers must file a completed DOL Ap-
plication for Temporary Employment Cer-
tification form and, unless a specific ex-
emption applies, the initial recruit-
ment report. If an association of agri-
cultural producers files the applica-
tion, the association must identify 
whether it is the sole employer, a joint 
employer with its employer-member 
employers, or the agent of its em-
ployer-members. The association must 
retain documentation substantiating 
the employer or agency status of the 
association and be prepared to submit 
such documentation to the CO in the 
event of an audit. 

(2) If an H–2ALC intends to file an ap-
plication, the H–2ALC must meet all of 
the requirements of the definition of 
employer in § 655.100(b), and comply 
with all the assurances, guarantees, 
and other requirements contained in 
this part and in part 653, subpart F, of 
this chapter. The H–2ALC must have a 
place of business (physical location) in 
the U.S. and a means by which it may 
be contacted for employment. H–2A 
workers employed by an H–2ALC may 
not perform services for a fixed-site 
employer unless the H–2ALC is itself 
providing the housing and transpor-
tation required by § 655.104(d) and (h), 
or has filed a statement confirming 
that the fixed-site employer will pro-
vide compliant housing and/or trans-
portation, as required by § 655.106, with 
the OFLC, for each fixed-site employer 

listed on the application. The H–2ALC 
must retain a copy of the statement of 
compliance required by § 655.106(b)(6). 

(3) An association of agricultural pro-
ducers may submit a master applica-
tion covering a variety of job opportu-
nities available with a number of em-
ployers in multiple areas of intended 
employment, just as though all of the 
covered employers were in fact a single 
employer, as long as a single date of 
need is provided for all workers re-
quested by the application and the 
combination of job opportunities is 
supported by an explanation dem-
onstrating a business reason for the 
combination. The association must 
identify on the Application for Tem-
porary Employment Certification, by 
name and address, each employer that 
will employ H–2A workers. If the asso-
ciation is acting solely as an agent, 
each employer will receive a separate 
labor certification. 

(b) Filing. The employer may send the 
Application for Temporary Employment 
Certification and all supporting docu-
mentation by U.S. Mail or private mail 
courier to the NPC. The Department 
will publish a Notice in the FEDERAL 
REGISTER identifying the address(es), 
and any future address changes, to 
which applications must be mailed, and 
will also post these addresses on the 
DOL Internet Web site at http:// 
www.foreignlaborcert.doleta.gov/. The 
form must bear the original signature 
of the employer (and that of the em-
ployer’s authorized attorney or agent if 
the employer is represented by an at-
torney or agent). An association filing 
a master application as a joint em-
ployer may sign on behalf of its em-
ployer members. The Department may 
also require applications to be filed 
electronically in addition to or instead 
of by mail. 

(c) Timeliness. A completed Applica-
tion for Temporary Employment Certifi-
cation must be filed no less than 45 cal-
endar days before date of need. 

(d) Emergency situations—(1) Waiver of 
time period and required pre-filing activ-
ity. The CO may waive the time period 
for filing and pre-filing wage and re-
cruitment requirements set forth in 
§ 655.102, along with their associated at-
testations, for employers who did not 
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make use of temporary alien agricul-
tural workers during the prior year’s 
agricultural season or for any em-
ployer that has other good and sub-
stantial cause (which may include un-
foreseen changes in market condi-
tions), provided that the CO can timely 
make the determinations required by 
§ 655.109(b). 

(2) Employer requirements. The em-
ployer requesting a waiver of the re-
quired time period and pre-filing wage 
and recruitment requirements must 
submit to the NPC a completed Appli-
cation for Temporary Employment Certifi-
cation, a completed job offer on the 
ETA Form 790 Agricultural and Food 
Processing Clearance Order, and a state-
ment justifying the request for a waiv-
er of the time period requirement. The 
statement must indicate whether the 
waiver request is due to the fact that 
the employer did not use H–2A workers 
during the prior agricultural season or 
whether the request is for other good 
and substantial cause. If the waiver is 
requested for good and substantial 
cause, the employer’s statement must 
also include detailed information de-
scribing the good and substantial cause 
which has necessitated the waiver re-
quest. Good and substantial cause may 
include, but is not limited to, such 
things as the substantial loss of U.S. 
workers due to weather-related activi-
ties or other reasons, unforeseen events 
affecting the work activities to be per-
formed, pandemic health issues, or 
similar conditions. 

(3) Processing of applications. The CO 
shall promptly transmit the job order, 
on behalf of the employer, to the SWA 
serving the area of intended employ-
ment and request an expedited review 
of the job order in accordance with 
§ 655.102(e) and an inspection of housing 
in accordance with § 655.104(d)(6)(iii). 
The CO shall process the application 
and job order in accordance with 
§ 655.107, issue a wage determination in 
accordance with § 655.108 and, upon ac-
ceptance, require the employer to en-
gage in positive recruitment consistent 
with § 655.102(d)(2), (3), and (4). The CO 
shall require the SWA to transmit the 
job order for interstate clearance con-
sistent with § 655.102(f). The CO shall 
specify a date on which the employer 
will be required to submit a recruit-

ment report in accordance with 
§ 655.102(k). The CO will make a deter-
mination on the application in accord-
ance with § 655.109. 

§ 655.1302 Required pre-filing activity. 
(a) Time of filing of application. An 

employer may not file an Application 
for Temporary Employment Certification 
before all of the pre-filing recruitment 
steps set forth in this section have 
been fully satisfied, except where spe-
cifically exempted from some or all of 
those requirements by these regula-
tions. Modifications to these require-
ments for H–2ALCs are set forth in 
§ 655.106. 

(b) General attestation obligation. An 
employer must attest on the Applica-
tion for Temporary Employment Certifi-
cation that it will comply with all of 
the assurances and obligations of this 
subpart and to performing all nec-
essary steps of the recruitment process 
as specified in this section. 

(c) Retention of documentation. An em-
ployer filing an Application for Tem-
porary Employment Certification must 
maintain documentation of its adver-
tising and recruitment efforts as re-
quired in this subpart and be prepared 
to submit this documentation in re-
sponse to a Notice of Deficiency from 
the CO prior to the CO rendering a 
Final Determination, or in the event of 
an audit. The documentation required 
in this subpart must be retained for a 
period of no less than 3 years from the 
date of the certification. There is no 
record retention requirement for any 
application (and supporting docu-
mentation) after the Secretary has 
made a final decision to deny the appli-
cation. 

(d) Positive recruitment steps. An em-
ployer filing an application must: 

(1) Submit a job order to the SWA 
serving the area of intended employ-
ment; 

(2) Run two print advertisements 
(one of which must be on a Sunday, ex-
cept as provided in paragraph (g) of 
this section); 

(3) Contact former U.S. employees 
who were employed within the last 
year as described in paragraph (h) of 
this section; and 

(4) Based on an annual determination 
made by the Secretary, as described in 
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