AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Employment and Training Administration, Labor

contract, the employer must fulfill a
three-fourths guarantee for the time
that has elapsed from the start of the
work contract to the time of its termi-
nation as described in paragraph (i)(1)
of this section. The employer must:

(1) Return the worker, at the employ-
er’s expense, to the place from which
the worker (disregarding intervening
employment) came to work for the em-
ployer, or transport the worker to the
worker’s next certified H-2A employer
(but only if the worker can provide
documentation supporting such em-
ployment), whichever the worker pre-
fers. For an H-2A worker coming from
outside of the U.S., the place from
which the worker (disregarding inter-
vening employment) came to work for
the employer is the appropriate U.S.
consulate or port of entry;

(2) Reimburse the worker the full
amount of any deductions made from
the worker’s pay by the employer for
transportation and subsistence ex-
penses to the place of employment; and

(3) Pay the worker for any costs in-
curred by the worker for transpor-
tation and daily subsistence to that
employer’s place of employment. Daily
subsistence will be computed as set
forth in paragraph (h) of this section.
The amount of the transportation pay-
ment will be no less (and is not re-
quired to be more) than the most eco-
nomical and reasonable common car-
rier transportation charges for the dis-
tances involved.

(p) Deductions. The employer must
make all deductions from the worker’s
paycheck that are required by law. The
job offer must specify all deductions
not required by law which the em-
ployer will make from the worker’s
paycheck. All deductions must be rea-
sonable. However, an employer subject
to the FLSA may not make deductions
that would violate the FLSA.

(a) Copy of work contract. The em-
ployer must provide to the worker, no
later than on the day the work com-
mences, a copy of the work contract
between the employer and the worker.
The work contract must contain all of
the provisions required by paragraphs
(a) through (p) of this section. In the
absence of a separate, written work
contract entered into between the em-
ployer and the worker, the job order, as
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provided in 20 CFR part 653, Subpart F,
will be the work contract.

§655.1305 Assurances and obligations
of H-2A employers.

An employer seeking to employ H-2A
workers must attest as part of the Ap-
plication for Temporary Employment Cer-
tification that it will abide by the fol-
lowing conditions of this subpart:

(a) The job opportunity is and will
continue through the recruitment pe-
riod to be open to any qualified U.S.
worker regardless of race, color, na-
tional origin, age, sex, religion, handi-
cap, or citizenship, and the employer
has conducted and will continue to
conduct the required recruitment, in
accordance with regulations, and has
been unsuccessful in locating sufficient
numbers of qualified U.S. applicants
for the job opportunity for which cer-
tification is sought. Any U.S. workers
who applied or apply for the job were
or will be rejected only for lawful, job-
related reasons, and those not rejected
on this basis have been or will be hired.
In addition, the employer attests that
it will retain records of all rejections
as required by §655.119.

(b) The employer is offering terms
and working conditions which are not
less favorable than those offered to the
H-2A worker(s) and are not less than
the minimum terms and conditions re-
quired by this subpart.

(c) The specific job opportunity for
which the employer is requesting H-2A
certification is not vacant because the
former occupant is on strike or being
locked out in the course of a labor dis-
pute.

(d) The employer will continue to co-
operate with the SWA by accepting re-
ferrals of all eligible U.S. workers who
apply (or on whose behalf an applica-
tion is made) for the job opportunity
until the end of the recruitment period
as specified in §655.102(f)(3).

(e) During the period of employment
that is the subject of the labor certifi-
cation application, the employer will:

(1) Comply with applicable Federal,
State and local employment-related
laws and regulations, including em-
ployment-related health and safety
laws;

(2) Provide for or secure housing for
those workers who are not reasonably
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able to return to their permanent resi-
dence at the end of the work day, with-
out charge to the worker, that com-
plies with the applicable standards as
set forth in §655.104(d);

(3) Where required, has timely re-
quested a preoccupancy inspection of
the housing and, if one has been con-
ducted, received certification;

(4) Provide insurance, without charge
to the worker, under a State workers’
compensation law or otherwise, that
meets the requirements of §655.104(e);
and

(5) Provide transportation in compli-
ance with all applicable Federal, State
or local laws and regulations between
the worker’s living quarters (i.e., hous-
ing provided by the employer under
§655.104(d)) and the employer’s work-
site without cost to the worker.

(f) Upon the separation from employ-
ment of H-2A worker(s) employed
under the labor certification applica-
tion, if such separation occurs prior to
the end date of the employment speci-
fied in the application, the employer
will notify the Department and DHS in
writing (or any other method specified
by the Department or DHS) of the sep-
aration from employment not later
than 2 work days after such separation
is discovered by the employer. The pro-
cedures for reporting abandonments
and abscondments are outlined in
§655.104(n) of this subpart.

(g) The offered wage rate is the high-
est of the AEWR in effect at the time
recruitment is initiated, the prevailing
hourly wage or piece rate, or the Fed-
eral or State minimum wage, and the
employer will pay the offered wage
during the entire period of the ap-
proved labor certification.

(h) The offered wage is not based on
commission, bonuses, or other incen-
tives, unless the employer guarantees a
wage paid on a weekly, bi-weekly, or
monthly basis that equals or exceeds
the AEWR, prevailing hourly wage or

piece rate, or the legal Federal or
State minimum wage, whichever is
highest.

(i) The job opportunity is a full-time
temporary position, calculated to be at
least 30 hours per work week, the
qualifications for which do not sub-
stantially deviate from the normal and
accepted qualifications required by em-

20 CFR Ch. V (4-1-12 Edition)

ployers that do not use H-2A workers
in the same or comparable occupations
Or Crops.

(j) The employer has not laid off and
will not lay off any similarly employed
U.S. worker in the occupation that is
the subject of the Application for Tem-
porary Employment Certification in the
area of intended employment except
for lawful, job related reasons within 60
days of the date of need, or if the em-
ployer has laid off such workers, it has
offered the job opportunity that is the
subject of the application to those laid-
off U.S. worker(s) and the U.S. work-
er(s) either refused the job opportunity
or was rejected for the job opportunity
for lawful, job-related reasons.

(k) The employer has not and will
not intimidate, threaten, restrain, co-
erce, blacklist, or in any manner dis-
criminate against, and has not and will
not cause any person to intimidate,
threaten, restrain, coerce, blacklist, or
in any manner discriminate against,
any person who has with just cause:

(1) Filed a complaint under or related
to sec. 218 of the INA at 8 U.S.C. 1188,
or this subpart or any other Depart-
ment regulation promulgated under
sec. 218 of the INA;

(2) Instituted or caused to be insti-
tuted any proceeding under or related
to sec. 218 of the INA, or this subpart
or any other Department regulation
promulgated under sec. 218 of the INA;

(3) Testified or is about to testify in
any proceeding under or related to sec.
218 of the INA or this subpart or any
other Department regulation promul-
gated under sec. 218 of the INA;

(4) Consulted with an employee of a
legal assistance program or an attor-
ney on matters related to sec. 218 of
the INA or this subpart or any other
Department regulation promulgated
under sec. 218 of the INA; or

(5) Exercised or asserted on behalf of
himself/herself or others any right or
protection afforded by sec. 218 of the
INA, or this subpart or any other De-
partment regulation promulgated
under sec. 218 of the INA.

(1) The employer shall not discharge
any person because of that person’s
taking any action listed in paragraphs
(k)(1) through (k)(5) of this section.
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(m) All fees associated with proc-
essing the temporary labor certifi-
cation will be paid in a timely manner.

(n) The employer will inform H-2A
workers of the requirement that they
leave the U.S. at the end of the period
certified by the Department or separa-
tion from the employer, whichever is
earlier, as required under §655.111, un-
less the H-2A worker is being spon-
sored by another subsequent employer.

(0) The employer and its agents have
not sought or received payment of any
kind from the employee for any activ-
ity related to obtaining labor certifi-
cation, including payment of the em-
ployer’s attorneys’ fees, application
fees, or recruitment costs. For pur-
poses of this paragraph, payment in-
cludes, but is not limited to, monetary
payments, wage concessions (including
deductions from wages, salary, or bene-
fits), kickbacks, bribes, tributes, in
kind payments, and free labor. This
provision does not prohibit employers
or their agents from receiving reim-
bursement for costs that are the re-
sponsibility of the worker, such as gov-
ernment required passport or visa fees.

(p) The employer has contractually
forbidden any foreign labor contractor
or recruiter whom the employer en-
gages in international recruitment of
H-2A workers to seek or receive pay-
ments from prospective employees, ex-
cept as provided for in DHS regulations
at 8 CFR 214.2(h)(5)(xi)(A).

(q) The applicant is either a fixed-
site employer, an agent or recruiter, an
H-2ALC (as defined in these regula-
tions), or an association.

§655.1306 Assurances and obligations
of H-2A Labor Contractors.

(a) The pre-filing activity require-
ments set forth in §655.102 are modified
as follows for H-2ALCs:

(1) The job order for an H-2ALC may
contain work locations in multiple
areas of intended employment, and
may be submitted to any one of the
SWAs having jurisdiction over the an-
ticipated work areas. The SWA receiv-
ing the job order shall promptly trans-
mit, on behalf of the employer, a copy
of its active job order to all States list-
ed in the application as anticipated
worksites, as well as those States, if
any, designated by the Secretary as

§655.1306

traditional or expected labor supply
States for each area in which the em-
ployer’s work is to be performed. Each
SWA shall keep the H-2ALC’s job order
posted until the end of the recruitment
period, as set forth in §655.102(f)(3), for
the area of intended employment that
is covered by the SWA. SWAs in States
that have been designated as tradi-
tional or expected labor supply States
for more than one area of intended of
employment that are listed on an ap-
plication shall keep the H-2ALC’s job
order posted until the end of the appli-
cable recruitment period that is last in
time, and may make referrals for job
opportunities in any area of intended
employment that is still in an active
recruitment period, as defined by
§655.102(£)(3).

(2) The H-2ALC must conduct sepa-
rate positive recruitment under
§6565.102(g) through (i) for each area of
intended employment in which the H-
2ALC intends to perform work, but
need not conduct separate recruitment
for each work location within a single
area of intended employment. The
positive recruitment for each area of
intended employment must list the
name and location of each fixed-site
agricultural business to which the H-
2ALC expects to provide H-2A workers,
the expected beginning and ending
dates when the H-2ALC will be pro-
viding the workers to each fixed site,
and a description of the crops and ac-
tivities the workers are expected to
perform at such fixed site. Such posi-
tive recruitment must be conducted
pre-filing for the first area of intended
employment, but must be started no
more than 75 and no fewer than 60 days
before the listed arrival date (or the
amended date, if applicable) for each
subsequent area of intended employ-
ment. For each area of intended em-
ployment, the advertising that must be
placed in any applicable States des-
ignated as traditional or expected labor
supply States must be placed at the
same time as the placement of other
positive recruitment for the area of in-
tended employment in accordance with
§655.102(1)(2).

(3) The job order and the positive re-
cruitment in each area of intended em-
ployment may require that workers
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