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(m) All fees associated with proc-
essing the temporary labor certifi-
cation will be paid in a timely manner. 

(n) The employer will inform H–2A 
workers of the requirement that they 
leave the U.S. at the end of the period 
certified by the Department or separa-
tion from the employer, whichever is 
earlier, as required under § 655.111, un-
less the H–2A worker is being spon-
sored by another subsequent employer. 

(o) The employer and its agents have 
not sought or received payment of any 
kind from the employee for any activ-
ity related to obtaining labor certifi-
cation, including payment of the em-
ployer’s attorneys’ fees, application 
fees, or recruitment costs. For pur-
poses of this paragraph, payment in-
cludes, but is not limited to, monetary 
payments, wage concessions (including 
deductions from wages, salary, or bene-
fits), kickbacks, bribes, tributes, in 
kind payments, and free labor. This 
provision does not prohibit employers 
or their agents from receiving reim-
bursement for costs that are the re-
sponsibility of the worker, such as gov-
ernment required passport or visa fees. 

(p) The employer has contractually 
forbidden any foreign labor contractor 
or recruiter whom the employer en-
gages in international recruitment of 
H–2A workers to seek or receive pay-
ments from prospective employees, ex-
cept as provided for in DHS regulations 
at 8 CFR 214.2(h)(5)(xi)(A). 

(q) The applicant is either a fixed- 
site employer, an agent or recruiter, an 
H–2ALC (as defined in these regula-
tions), or an association. 

§ 655.1306 Assurances and obligations 
of H–2A Labor Contractors. 

(a) The pre-filing activity require-
ments set forth in § 655.102 are modified 
as follows for H–2ALCs: 

(1) The job order for an H–2ALC may 
contain work locations in multiple 
areas of intended employment, and 
may be submitted to any one of the 
SWAs having jurisdiction over the an-
ticipated work areas. The SWA receiv-
ing the job order shall promptly trans-
mit, on behalf of the employer, a copy 
of its active job order to all States list-
ed in the application as anticipated 
worksites, as well as those States, if 
any, designated by the Secretary as 

traditional or expected labor supply 
States for each area in which the em-
ployer’s work is to be performed. Each 
SWA shall keep the H–2ALC’s job order 
posted until the end of the recruitment 
period, as set forth in § 655.102(f)(3), for 
the area of intended employment that 
is covered by the SWA. SWAs in States 
that have been designated as tradi-
tional or expected labor supply States 
for more than one area of intended of 
employment that are listed on an ap-
plication shall keep the H–2ALC’s job 
order posted until the end of the appli-
cable recruitment period that is last in 
time, and may make referrals for job 
opportunities in any area of intended 
employment that is still in an active 
recruitment period, as defined by 
§ 655.102(f)(3). 

(2) The H–2ALC must conduct sepa-
rate positive recruitment under 
§ 655.102(g) through (i) for each area of 
intended employment in which the H– 
2ALC intends to perform work, but 
need not conduct separate recruitment 
for each work location within a single 
area of intended employment. The 
positive recruitment for each area of 
intended employment must list the 
name and location of each fixed-site 
agricultural business to which the H– 
2ALC expects to provide H–2A workers, 
the expected beginning and ending 
dates when the H–2ALC will be pro-
viding the workers to each fixed site, 
and a description of the crops and ac-
tivities the workers are expected to 
perform at such fixed site. Such posi-
tive recruitment must be conducted 
pre-filing for the first area of intended 
employment, but must be started no 
more than 75 and no fewer than 60 days 
before the listed arrival date (or the 
amended date, if applicable) for each 
subsequent area of intended employ-
ment. For each area of intended em-
ployment, the advertising that must be 
placed in any applicable States des-
ignated as traditional or expected labor 
supply States must be placed at the 
same time as the placement of other 
positive recruitment for the area of in-
tended employment in accordance with 
§ 655.102(i)(2). 

(3) The job order and the positive re-
cruitment in each area of intended em-
ployment may require that workers 

VerDate Mar<15>2010 09:58 May 15, 2012 Jkt 226065 PO 00000 Frm 00777 Fmt 8010 Sfmt 8002 Y:\SGML\226065.XXX 226065em
cd

on
al

d 
on

 D
S

K
7T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



766 

20 CFR Ch. V (4–1–12 Edition) § 655.1306 

complete the remainder of the H– 
2ALC’s itinerary. 

(4) An H–2ALC who hires U.S. work-
ers during the course of its itinerary, 
and accordingly releases one or more of 
its H–2A workers, is eligible for the re-
lease from the three-quarters guar-
antee with respect to the released H–2A 
workers that is provided for in 
§ 655.104(i)(4). 

(5) An H–2ALC may amend its appli-
cation subsequent to submission in ac-
cordance with § 655.107(d)(3) to account 
for new or changed worksites or areas 
of intended employment during the 
course of the itinerary in the following 
manner: 

(i) If the additional worksite(s) are in 
the same area(s) of intended employ-
ment as represented on the Application 
for Temporary Employment Certification, 
the H–2ALC is not required to re-re-
cruit in those areas of intended em-
ployment if that recruitment has been 
completed and if the job duties at the 
new work sites are similar to those al-
ready covered by the application. 

(ii) If the additional worksite(s) are 
outside the area(s) of intended employ-
ment represented on the Application for 
Temporary Employment Certification, the 
H–2ALC must submit in writing the 
new area(s) of intended employment 
and explain the reasons for the amend-
ment of the labor certification 
itinerary. The CO will order additional 
recruitment in accordance with 
§ 655.102(d). 

(iii) For any additional worksite not 
included on the original application 
that necessitates a change in housing 
of H–2A workers, the H–2ALC must se-
cure the statement of housing as de-
scribed in paragraph (b)(6) of this sec-
tion and obtain an inspection of such 
housing from the SWA in the area of 
intended employment. 

(iv) Where additional recruitment is 
required under paragraphs (a)(5)(i) or 
(a)(5)(ii) of this section, the CO shall 
allow it to take place on an expedited 
basis, where possible, so as to allow the 
amended dates of need to be met. 

(6) Consistent with paragraph (a)(5) 
of this section, no later than 30 days 
prior to the commencement of employ-
ment in each area of intended employ-
ment in the itinerary of an H–2ALC, 
the SWA having jurisdiction over that 

area of intended employment must 
complete the housing inspections for 
any employer-provided housing to be 
used by the employees of the H–2ALC. 

(7) To satisfy the requirements of 
§ 655.102(h), the H–2ALC must contact 
all U.S employees that worked for the 
H–2ALC during the previous season, ex-
cept those excluded by that section, be-
fore filing its application, and must ad-
vise those workers that a separate job 
opportunity exists for each area of in-
tended employment that is covered by 
the application. The employer may ad-
vise contacted employees that for any 
given job opportunity, workers may be 
required to complete the remainder of 
the H–2ALC’s itinerary. 

(b) In addition to the assurances and 
obligations listed in § 655.105, H–2ALC 
applicants are also required to: 

(1) Provide the MSPA Farm Labor 
Contractor (FLC) certificate of reg-
istration number and expiration date if 
required under MSPA at 29 U.S.C. 1801 
et seq., to have such a certificate; 

(2) Identify the farm labor con-
tracting activities the H–2ALC is au-
thorized to perform as an FLC under 
MSPA as shown on the FLC certificate 
of registration, if required under MSPA 
at 29 U.S.C. 1801 et seq., to have such a 
certificate of registration; 

(3) List the name and location of 
each fixed-site agricultural business to 
which the H–2A Labor Contractor ex-
pects to provide H–2A workers, the ex-
pected beginning and ending dates 
when the H–2ALC will be providing the 
workers to each fixed site, and a de-
scription of the crops and activities the 
workers are expected to perform at 
such fixed site; 

(4) Provide proof of its ability to dis-
charge financial obligations under the 
H–2A program by attesting that it has 
obtained a surety bond as required by 
29 CFR 501.8, stating on the application 
the name, address, phone number, and 
contact person for the surety, and pro-
viding the amount of the bond (as cal-
culated pursuant to 29 CFR 501.8) and 
any identifying designation utilized by 
the surety for the bond; 

(5) Attest that it has engaged in, or 
will engage in within the timeframes 
required by § 655.102 as modified by 
§ 655.106(a), recruitment efforts in each 
area of intended employment in which 

VerDate Mar<15>2010 09:58 May 15, 2012 Jkt 226065 PO 00000 Frm 00778 Fmt 8010 Sfmt 8002 Y:\SGML\226065.XXX 226065em
cd

on
al

d 
on

 D
S

K
7T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



767 

Employment and Training Administration, Labor § 655.1307 

it has listed a fixed-site agricultural 
business; and 

(6) Attest that it will be providing 
housing and transportation that com-
plies with the applicable housing 
standards in § 655.104(d) or that it has 
obtained from each fixed-site agricul-
tural business that will provide hous-
ing or transportation to the workers a 
written statement stating that: 

(i) All housing used by workers and 
owned, operated or secured by the 
fixed-site agricultural business com-
plies with the applicable housing 
standards in § 655.104(d); and 

(ii) All transportation between the 
worksite and the workers’ living quar-
ters that is provided by the fixed-site 
agricultural business complies with all 
applicable Federal, State, or local laws 
and regulations and will provide, at a 
minimum, the same vehicle safety 
standards, driver licensure, and vehicle 
insurance as required under 29 U.S.C. 
1841 and 29 CFR part 500, subpart D, ex-
cept where workers’ compensation is 
used to cover such transportation as 
described in § 655.104(h)(3). 

§ 655.1307 Processing of applications. 
(a) Processing. (1) Upon receipt of the 

application, the CO will promptly re-
view the application for completeness 
and an absence of errors that would 
prevent certification, and for compli-
ance with the criteria for certification. 
The CO will make a determination to 
certify, deny, or issue a Notice of Defi-
ciency prior to making a Final Deter-
mination on the application. Applica-
tions requesting that zero job opportu-
nities be certified for H–2A employ-
ment because the employer has been 
able to recruit a sufficient number of 
U.S. workers must comply with other 
requirements for H–2A applications and 
must be supported by a recruitment re-
port, in which case the application will 
be accepted but will then be denied. 
Criteria for certification, as used in 
this subpart, include, but are not lim-
ited to, whether the employer has es-
tablished the need for the agricultural 
services or labor to be performed on a 
temporary or seasonal basis; made all 
the assurances and met all the obliga-
tions required by § 655.105, and/or, if an 
H–2ALC, by § 655.106; complied with the 
timeliness requirements in § 655.102; 

and complied with the recruitment ob-
ligations required by §§ 655.102 and 
655.103. 

(2) Unless otherwise noted, any no-
tice or request sent by the CO or OFLC 
to an applicant requiring a response 
shall be sent by means normally assur-
ing next-day delivery, to afford the ap-
plicant sufficient time to respond. The 
employer’s response shall be considered 
filed with the Department when sent 
(by mail, certified mail, or any other 
means indicated to be acceptable by 
the CO) to the Department, which may 
be demonstrated, for example, by a 
postmark. 

(b) Notice of deficiencies. (1) If the CO 
determines that the employer has 
made all necessary attestations and as-
surances, but the application fails to 
comply with one or more of the criteria 
for certification in paragraph (a) of 
this section, the CO will promptly no-
tify the employer within 7 calendar 
days of the CO’s receipt of the applica-
tion. 

(2) The notice will: 
(i) State the reason(s) why the appli-

cation fails to meet the criteria for 
temporary labor certification, citing 
the relevant regulatory standard(s); 

(ii) Offer the employer an oppor-
tunity to submit a modified applica-
tion within 5 business days from date 
of receipt, stating the modification 
that is needed for the CO to accept the 
application for consideration; 

(iii) Except as provided for under 
paragraph (b)(2)(iv) of this section, 
state that the CO’s determination on 
whether to grant or deny the Applica-
tion for Temporary Employment Certifi-
cation will be made no later than 30 cal-
endar days before the date of need, pro-
vided that the employer submits the 
requested modification to the applica-
tion within 5 business days and in a 
manner specified by the CO; 

(iv) Where the CO determines the em-
ployer failed to comply with the re-
cruitment obligations required by 
§§ 655.102 and 655.103, offer the employer 
an opportunity to correct its recruit-
ment and conduct it on an expedited 
schedule. The CO shall specify the posi-
tive recruitment requirements, request 
the employer submit proof of corrected 
advertisement and an initial recruit-
ment report meeting the requirements 
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