AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Employment and Training Administration, Labor

other sources of information on U.S.
worker availability) whether specific
able, willing, eligible and qualified re-
placement U.S. workers are available
or can be reasonably expected to be
present at the employer’s establish-
ment within 72 hours from the date the
employer’s request was received. The
CO will expeditiously, but in no case
later than 72 hours after the time a
complete request (including the signed
statement included in paragraph (e)(2)
of this section) is received, make a de-
termination on the request. An em-
ployer may appeal a denial of such a
determination in accordance with the
procedures contained in §655.115.

(2) Unavailability of U.S. workers. The
employer’s request for a new deter-
mination must be made directly to the
CO by telephone or electronic mail,
and must be confirmed by the employer
in writing as required by this para-
graph. If the employer telephonically
or via electronic mail requests the new
determination by asserting solely that
U.S. workers have become unavailable,
the employer must submit to the CO a
signed statement confirming such as-
sertion. If such signed statement is not
received by the CO within 72 hours of
the CO’s receipt of the request for a
new determination, the CO will deny
the request.

(3) Notification of determination. If the
CO determines that U.S. workers have
become unavailable and cannot iden-
tify sufficient specific able, willing, eli-
gible, and qualified U.S. workers who
are or who are likely to be available,
the CO will grant the employer’s re-
quest for a new determination. How-
ever, this does not preclude an em-
ployer from submitting subsequent re-
quests for new determinations, if war-
ranted, based on subsequent facts con-
cerning purported nonavailability of
U.S. workers or referred workers not
being eligible workers or not able, will-
ing, or qualified because of lawful job-
related reasons.

§655.1311 Required departure.

(a) Limit to worker’s stay. As defined
further in DHS regulations, a tem-
porary labor certification limits the
authorized period of stay for an H-2A
worker. See 8 CFR 214.2(h). A foreign
worker may not remain beyond his or

§655.1312

her authorized period of stay, as estab-
lished by DHS, which is based upon the
validity period of the labor certifi-
cation under which the H-2A worker is
employed, nor beyond separation from
employment prior to completion of the
H-2A contract, absent an extension or
change of such worker’s status under
DHS regulations.

(b) Notice to worker. Upon establish-
ment of a program by DHS for registra-
tion of departure, an employer must
notify any H-2A worker that when the
worker departs the U.S. by land at the
conclusion of employment as provided
in paragraph (a) of this section, the
worker must register such departure at
the place and in the manner prescribed
by DHS.

§655.1312 Audits.

(a) Discretion. The Department will
conduct audits of temporary labor cer-
tification applications for which cer-
tification has been granted. The appli-
cations selected for audit will be cho-
sen within the sole discretion of the
Department.

(b) Audit letter. Where an application
is selected for audit, the CO will issue
an audit letter to the employer/appli-
cant. The audit letter will:

(1) State the documentation that
must be submitted by the employer;

(2) Specify a date, no fewer than 14
days and no more than 30 days from the
date of the audit letter, by which the
required documentation must be re-
ceived by the CO; and

(3) Advise that failure to comply with
the audit process may result in a find-
ing by the CO to:

(i) Revoke the labor certification as
provided in §655.117 and/or

(ii) Debar the employer from future
filings of H-2A temporary labor certifi-
cation applications as provided in
§655.118.

(c) Supplemental information request.
During the course of the audit exam-
ination, the CO may request supple-
mental information and/or documenta-
tion from the employer in order to
complete the audit.

(d) Audit violations. If, as a result of
the audit, the CO determines the em-
ployer failed to produce required docu-
mentation, or determines that the em-
ployer violated the standards set forth
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