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complaint to which an answer is re-
quired;

(ii) Decision. After the hearing, the
ALJ must affirm, reverse, or modify
the Administrator, OFLC ’s determina-
tion. The ALJ’s decision must be pro-
vided immediately to the employer,
Administrator, OFLC, DHS, and DOS
by means normally assuring next-day
delivery. The ALJ’s decision is the
final decision of the Secretary, unless
either party, within 30 calendar days of
the ALJ’s decision, seeks review of the
decision with the Administrative Re-
view Board (ARB).

(iii) Review by the ARB.

(A) Any party wishing review of the
decision of an ALJ must, within 30
days of the decision of the ALJ, peti-
tion the ARB to review the decision.
Copies of the petition must be served
on all parties and on the ALJ. The ARB
must decide whether to accept the peti-
tion within 30 days of receipt. If the
ARB declines to accept the petition or
if the ARB does not issue a notice ac-
cepting a petition within 30 days after
the receipt of a timely filing of the pe-
tition, the decision of the ALJ shall be
deemed the final agency action. If a pe-
tition for review is accepted, the deci-
sion of the ALJ shall be stayed unless
and until the ARB issues an order af-
firming the decision. The ARB must
serve notice of its decision to accept or
not to accept the petition upon the
ALJ and upon all parties to the pro-
ceeding in person or by certified mail.

(B) Upon receipt of the ARB’s notice
to accept the petition, the Office of Ad-
ministrative Law Judges shall prompt-
ly forward a copy of the complete hear-
ing record to the ARB.

(C) Where the ARB has determined to
review such decision and order, the
ARB shall notify each party of:

(1) The issue or issues raised;

(2) The form in which submissions
shall be made (i.e., briefs, oral argu-
ment, etc.); and

(3) The time within which such pres-
entation shall be submitted.

(D) The ARB’s final decision must be
issued within 90 days from the notice
granting the petition and served upon
all parties and the ALJ, in person or by
certified mail. If the ARB fails to pro-
vide a decision within 90 days from the
notice granting the petition, the ALJ’s
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decision will be the final decision of
the Secretary.

(f) Debarment involving members of as-
sociations. If the Administrator, OFLC
determines a substantial violation has
occurred, and if an individual em-
ployer-member of an agricultural asso-
ciation acting as a joint employer is
determined to have committed the vio-
lation, the debarment determination
will apply only to that member of the
association unless the Administrator,
OFLC determines that the association
or other association members partici-
pated in the violation, in which case
the debarment will be invoked against
the complicit association or other asso-
ciation members.

(g) Debarment involving agricultural
associations acting as joint employers. If
the Administrator, OFLC determines a
substantial violation has occurred, and
if an agricultural association acting as
a joint employer with its members is
found to have committed the violation,
the debarment determination will
apply only to the association, and will
not be applied to any individual em-
ployer-member of the association un-
less the Administrator, OFLC deter-
mines that the member participated in
the violation, in which case the debar-
ment will be invoked against any
complicit association members as well.
An association debarred from the H-2A
temporary labor certification program
will not be permitted to continue to
file as a joint employer with its mem-
bers during the period of the debar-
ment.

(h) Debarment involving agricultural
associations acting as sole employers. If
the Administrator, OFLC determines a
substantial violation has occurred, and
if an agricultural association acting as
a sole employer is determined to have
committed the violation, the debar-
ment determination will apply only to
the association and any successor in
interest to the debarred association.
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retention re-

(a) Entities required to retain docu-
ments. All employers receiving a cer-
tification of the Application for Tem-
porary Employment Certification for agri-
cultural workers under this subpart are
required to retain the documents and
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records as provided in the regulations
cited in paragraph (c) of this section.

(b) Period of required retention.
Records and documents must be re-
tained for a period of 3 years from the
date of certification of the Application
for Temporary Employment Certification.

(c) Documents and records to be re-
tained. (1) All applicants must retain
the following documentation:

(i) Proof of recruitment efforts in-
cluding:

(A) Job order placement as specified
in §655.102(e)(1);

(B) Advertising as specified in
§655.102(g)(3), or, if used, professional,
trade, or ethnic publications;

(C) Contact with former U.S. workers
as specified in §655.102(h);

(D) Multi-state recruitment efforts
(if required under §655.102(i)) as speci-
fied in §655.102(g2)(3);

(ii) Substantiation of information
submitted in the recruitment report
prepared in accordance with
§655.102(k)(2), such as evidence of non-
applicability of contact of former em-
ployees as specified in §655.102(h);

(iii) The supplemental recruitment
report as specified in §655.102(k) and
any supporting resumes and contact in-
formation as specified in §655.102(k)(3);

(iv) Proof of workers’ compensation
insurance or State law coverage as
specified in §655.104(e);

(v) Records of each worker’s earnings
as specified in §655.104(j);

(vi) The work contract or a copy of
the Application for Temporary Employ-
ment Certification as defined in 29 CFR
501.10 and specified in §655.104(q);

(vii) The wage determination pro-
vided by the NPC as specified in
§655.108;

(viii) Copy of the request for housing
inspection submitted to the SWA as
specified in §655.104(d); and

(2) In addition to the documentation
specified in paragraph (c)(1) of this sec-
tion, H-2ALCs must also retain:

(i) Statements of compliance with
the housing and transportation obliga-
tions for each fixed-site employer
which provided housing or transpor-
tation and to which the H-2ALC pro-
vided workers during the validity pe-
riod of the certification, unless such
housing and transportation obligations
were met by the H-2ALC itself, in

20 CFR Ch. V (4-1-12 Edition)

which case proof of compliance by the
H-2ALC must be retained, as specified
in §655.101(a)(5);

(ii) Proof of surety bond coverage
which includes the name, address, and
phone number of the surety, the bond
number of other identifying designa-
tion, the amount of coverage, and the
payee, as specified in 29 CFR 501.8; and

(3) Associations filing must retain
documentation substantiating their
status as an employer or agent, as
specified in §655.101(a)(1).
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