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(c) Request for review by BALCA. Any
employer desiring review of the NPWC
Director’s decision on a PWD must
make a written request for review of
the determination by BALCA within 10
business days from the date the Final
Determination letter is issued.

(1) The request for BALCA review
must be in writing and addressed to the
NPWC Director who made the final de-
terminations. Upon receipt of a request
for BALCA review, the NPWC will pre-
pare an appeal file and submit it to
BALCA.

(2) The request for review, state-
ments, briefs, and other submissions of
the parties must contain only legal ar-
guments and may refer to only the evi-
dence that was within the record upon
which the decision on the PWD was
based.

(3) BALCA will handle appeals in ac-
cordance with §655.61.

[77 FR 10153, Feb. 21, 2012]

EFFECTIVE DATE NOTE: At 77 FR 10153, Feb.
21, 2012, §655.13 was added, effective Apr. 23,
2012.

§655.14 [Reserved]

APPLICATION FOR TEMPORARY EMPLOY-
MENT CERTIFICATION FILING PROCE-
DURES

EFFECTIVE DATE NOTE: At 77 FR 10153, Feb.
21, 2012, an undesignated center heading was
added before §655.15, effective Apr. 23, 2012.

§655.15 Required pre-filing recruit-
ment.

(a) Time of filing of application. An
employer may not file an Application
for Temporary Employment Certification
before all of the pre-filing recruitment
steps set forth in this section have
been fully satisfied, except where spe-
cifically exempted from some or all of
those requirements by these regula-
tions or special procedures. Applica-
tions submitted not meeting this re-
quirement shall not be accepted for
processing.

(b) General attestation obligation. An
employer must attest on the Applica-
tion for Temporary Employment Certifi-
cation to having performed all required
steps of the recruitment process as
specified in this section.

§655.15

(c) Retention of documentation. The
employer filing the Application for Tem-
porary Employment Certification must
maintain documentation of its adver-
tising and recruitment efforts, includ-
ing prevailing wage determinations, as
required in this subpart and be pre-
pared, upon written request, to submit
this documentation in response to an
RFI from the CO prior to the CO ren-
dering a Final Determination or in the
event of a CO-directed audit examina-
tion. The documentation required in
this section must be retained by the
employer for a period of no less than 3
years from the date of the certifi-
cation.

(d) Recruitment steps. An employer fil-
ing an application must:

(1) Obtain a prevailing wage deter-
mination from the NPC in accordance
with procedures in §655.10;

(2) Submit a job order to the SWA
serving the area of intended employ-
ment;

(3) Publish two print advertisements
(one of which must be on a Sunday, ex-
cept as provided in paragraph (f)(4) of
this section); and

(4) Where the employer is a party to
a collective bargaining agreement gov-
erning the job classification that is the
subject of the H-2B labor certification
application, the employer must for-
mally contact the local union that is
party to the collective bargaining
agreement as a recruitment source for
able, willing, qualified, and available
U.S. workers.

(e) Job order. (1) The employer must
place an active job order with the SWA
serving the area of intended employ-
ment no more than 120 calendar days
before the employer’s date of need for
H-2B workers, identifying it as a job
order to be placed in connection with a
future application for H-2B workers.
Unless otherwise directed by the CO,
the SWA must keep the job order open
for a period of not less than 10 calendar
days. Documentation of this step shall
be satisfied by maintaining a copy of
the SWA job order downloaded from
the SWA Internet job listing site, a
copy of the job order provided by the
SWA, or other proof of publication
from the SWA containing the text of
the job order and the start and end
dates of posting. If the job opportunity
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contains multiple work locations with-
in the same area of intended employ-
ment and the area of intended employ-
ment is found in more than one State,
the employer shall place a job order
with the SWA having jurisdiction over
the place where the work has been
identified to begin. Upon placing a job
order, the SWA receiving the job order
under this paragraph shall promptly
transmit, on behalf of the employer, a
copy of the active job order to all
States listed in the application as an-
ticipated worksites.

(2) The job order submitted by the
employer to the SWA must satisfy all
the requirements for newspaper adver-
tisements contained in §655.17.

(f) Newspaper advertisements. (1) Dur-
ing the period of time that the job
order is being circulated for intrastate
clearance by the SWA under paragraph
(e) of this section, the employer must
publish an advertisement on 2 separate
days, which may be consecutive, one of
which must be a Sunday advertisement
(except as provided in paragraph (f)(2)
of this section), in a newspaper of gen-
eral circulation serving the area of in-
tended employment that has a reason-
able distribution and is appropriate to
the occupation and the workers likely
to apply for the job opportunity. Both
newspaper advertisements must be
published only after the job order is
placed for active recruitment by the
SWA.

(2) If the job opportunity is located in
a rural area that does not have a news-
paper with a Sunday edition, the em-
ployer must, in place of a Sunday edi-
tion advertisement, advertise in the
regularly published daily edition with
the widest circulation in the area of in-
tended employment.

(3) The newspaper advertisements
must satisfy the requirements con-
tained in §655.17. The employer must
maintain copies of newspaper pages
(with date of publication and full copy
of advertisement), or tear sheets of the
pages of the publication in which the
advertisements appeared, or other
proof of publication containing the
text of the printed advertisements and
the dates of publication furnished by
the newspaper.

(4) If a professional, trade or ethnic
publication is more appropriate for the

20 CFR Ch. V (4-1-12 Edition)

occupation and the workers likely to
apply for the job opportunity than a
general circulation newspaper, and is
the most likely source to bring re-
sponses from able, willing, qualified,
and available U.S. workers, then the
employer may use a professional, trade
or ethnic publication in place of one of
the newspaper advertisements, but
may not replace the Sunday advertise-
ment (or the substitute permitted by
paragraph (f)(2) of this section).

(g) Labor organizations. During the pe-
riod of time that the job order is being
circulated for intrastate clearance by
the SWA under paragraph (e) of this
section, an employer that is already a
party to a collective bargaining agree-
ment governing the job classification
that is the subject of the H-2B labor
certification application must formally
contact by U.S. Mail or other effective
means the local union that is party to
the collective bargaining agreement.
An employer governed by this para-
graph must maintain dated logs dem-
onstrating that such organizations
were contacted and notified of the posi-
tion openings and whether they re-
ferred qualified U.S. worker(s), includ-
ing number of referrals, or were non-re-
sponsive to the employer’s request.

(h) Layoff. If there has been a layoff
of U.S. workers by the applicant em-
ployer in the occupation in the area of
intended employment within 120 days
of the first date on which an H-2B
worker is needed as indicated on the
submitted Application for Temporary
Employment Certification, the employer
must document it has notified or will
notify each laid-off worker of the job
opportunity involved in the application
and has considered or will consider
each laid-off worker who expresses in-
terest in the opportunity, and the re-
sult of the notification and consider-
ation.

(i) Referral of U.S. workers. SWAs may
only refer for employment individuals
for whom they have verified identity
and employment authorization through
the process for employment
verification of all workers that is es-
tablished by INA sec. 274A(b). SWAs
must provide documentation certifying
the employment verification that sat-
isfies the standards of INA sec.
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274A(a)(b) and its implementing regula-
tions at 8 CFR 274a.6.

(j) Recruitment report. (1) No fewer
than 2 calendar days after the last date
on which the job order was posted and
no fewer than 5 calendar days after the
date on which the last newspaper or
journal advertisement appeared, the
employer must prepare, sign, and date
a written recruitment report. The em-
ployer may not submit the H-2B appli-
cation until the recruitment report is
completed. The recruitment report
must be submitted to the NPC with the
application. The employer must retain
a copy of the recruitment report for a
period of 3 years.

(2) The recruitment report must:

(i) Identify each recruitment source
by name;

(ii) State the name and contact infor-
mation of each U.S. worker who ap-
plied or was referred to the job oppor-
tunity up to the date of the prepara-
tion of the recruitment report, and the
disposition of each worker, including
any applicable laid-off workers;

(iii) If applicable, explain the lawful
job-related reason(s) for not hiring any
U.S. workers who applied or were re-
ferred to the position.

(3) The employer must retain
résumeés (if available) of, and evidence
of contact with (which may be in the
form of an attestation), each TU.S.
worker who applied or was referred to
the job opportunity. Such résumeés and
evidence of contact must be retained
along with the recruitment report for a
period of no less than 3 years, and must
be provided in response to an RFI or in
the event of an audit or an investiga-
tion.

EFFECTIVE DATE NOTE: At 77 FR 10153, Feb.
21, 2012, §655.15 was revised, effective Apr. 23,
2012. For the convenience of the user, the re-
vised text is set forth as follows:

§655.15 Application filing requirements.

All registered employers that desire to hire
H-2B workers must file an Application for
Temporary Employment Certification with the
NPC designated by the Administrator,
OFLC. Except for employers that qualify for
emergency procedures at §655.17, employers
that fail to register under the procedures in
§655.11 and/or that fail to submit a PWD ob-
tained under §655.10 will not be eligible to
file an Application for Temporary Employment
Certification and their applications will be re-
turned without review.

§655.15, Nt.

(a) What to file. A registered employer
seeking H-2B workers must file a completed
Application for Temporary Employment Certifi-
cation (ETA Form 9142 and the appropriate
appendices and valid PWD), a copy of the job
order being submitted concurrently to the
SWA serving the area of intended employ-
ment, as set forth in §655.16, and copies of all
contracts and agreements with any agent
and/or recruiter, executed in connection with
the job opportunities and all information re-
quired, as specified in §§655.8 and 655.9.

(b) Timeliness. A completed Application for
Temporary Employment Certification must be
filed no more than 90 calendar days and no
less than 75 calendar days before the employ-
er’s date of need.

(c) Location and method of filing. The em-
ployer must submit the Application for Tem-
porary Employment Certification and all re-
quired supporting documentation to the
NPC. At a future date the Department may
also permit an Application for Temporary Em-
ployment Certification to be filed electroni-
cally in addition to or instead of by mail.
Notice of such procedure will be published in
the FEDERAL REGISTER.

(d) Original signature. The Application for
Temporary Employment Certification must bear
the original signature of the employer (and
that of the employer’s authorized attorney
or agent if the employer is so represented). If
and when an Application for Temporary Em-
ployment Certification is permitted to be filed
electronically, the employer will satisfy this
requirement by signing the Application for
Temporary Employment Certification as di-
rected by the CO.

(e) Requests for multiple positions. Certifi-
cation of more than one position may be re-
quested on the Application for Temporary Em-
ployment Certification as long as all H-2B
workers will perform the same services or
labor under the same terms and conditions,
in the same occupation, in the same area of
intended employment, and during the same
period of employment.

(f) Separate applications. Only one Applica-
tion for Temporary Employment Certification
may be filed for worksite(s) within one area
of intended employment for each job oppor-
tunity with an employer for each period of
employment. Except where otherwise per-
mitted under §655.4, an association or other
organization of employers is not permitted
to file master applications on behalf of its
employer-members under the H-2B program.

(g) One-time occurrence. Where a one-time
occurrence lasts longer than 1 year, the CO
will instruct the employer on any additional
recruitment requirements with respect to
the continuing validity of the labor market
test or offered wage obligation.

(h) Information dissemination. Information
received in the course of processing a request
for an H-2B Registration, an Application for

493



§655.16

Temporary Employment Certification or pro-
gram integrity measures such as audits may
be forwarded from OFLC to WHD, or any
other Federal agency as appropriate, for in-
vestigative and/or enforcement purposes.

§655.16 Filing of the job order at the
SWA.

(a) Submission of the job order. (1) The
employer must submit the job order to
the SWA serving the area of intended
employment at the same time it sub-
mits the Application for Temporary Em-
ployment Certification and a copy of the
job order to the NPC in accordance
with §655.15. If the job opportunity is
located in more than one State within
the same area of intended employment,
the employer may submit the job order
to any one of the SWAs having juris-
diction over the anticipated worksites,
but must identify the receiving SWA
on the copy of the job order submitted
to the NPC with its Application for Tem-
porary Employment Certification. The
employer must inform the SWA that
the job order is being placed in connec-
tion with a concurrently submitted Ap-
plication for Temporary Employment Cer-
tification for H-2B workers.

(2) In addition to complying with
State-specific requirements governing
job orders, the job order submitted to
the SWA must satisfy the requirements
set forth in §655.18.

(b) SWA review of the job order. The
SWA must review the job order and en-
sure that it complies with criteria set
forth in §655.18. If the SWA determines
that the job order does not comply
with the applicable criteria, the SWA
must inform the CO at the NPC of the
noted deficiencies within 6 business
days of receipt of the job order.

(c) Intrastate and interstate clearance.
Upon receipt of the Notice of Accept-
ance, as described in §655.33, the SWA
must promptly place the job order in
intrastate clearance and provide to
other states as directed by the CO.

(d) Duration of job order posting and
SWA referral of U.S. workers. Upon re-
ceipt of the Notice of Acceptance, any
SWA in receipt of the employer’s job
order must keep the job order on its ac-
tive file until the end of the recruit-
ment period, as set forth in §655.40(c),
and must refer to the employer in a
manner consistent with §655.47 all
qualified U.S. workers who apply for
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the job opportunity or on whose behalf
a job application is made.

(e) Amendments to a job order. The em-
ployer may amend the job order at any
time before the CO makes a final deter-
mination, in accordance with proce-
dures set forth in §655.35.

[77 FR 10154, Feb. 21, 2012]
EFFECTIVE DATE NOTE: At 77 FR 10154, Feb.

21, 2012, §655.16 was added, effective Apr. 23,
2012.

§655.17

All advertising conducted to satisfy
the required recruitment steps under
§655.15 before filing the Application for
Temporary Employment  Certification
must meet the requirements set forth
in this section and must contain terms
and conditions of employment which
are not less favorable than those to be
offered to the H-2B workers. All adver-
tising must contain the following in-
formation:

(a) The employer’s name and appro-
priate contact information for appli-
cants to send résumeés directly to the
employer;

(b) The geographic area of employ-
ment with enough specificity to ap-
prise applicants of any travel require-
ments and where applicants will likely
have to reside to perform the services
or labor;

(c) If transportation to the work-
site(s) will be provided by the em-
ployer, the advertising must say so;

(d) A description of the job oppor-
tunity (including the job duties) for
which labor certification is sought
with sufficient detail to apprise appli-
cants of services or labor to be per-
formed and the duration of the job op-
portunity;

(e) The job opportunity’s minimum
education and experience requirements
and whether or not on-the-job training
will be available;

(f) The work hours and days, ex-
pected start and end dates of employ-
ment, and whether or not overtime will
be available;

(g) The wage offer, or in the event
that there are multiple wage offers, the
range of applicable wage offers, each of
which must not be less than the high-
est of the prevailing wage, the Federal
minimum wage, State minimum wage,
or local minimum wage applicable

Advertising requirements.
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