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§655.183

with its members has committed a sub-
stantial violation, the debarment de-
termination will apply only to the as-
sociation, and will not be applied to
any individual employer-member of the
association. However, if the OFLC Ad-
ministrator determines that the mem-
ber participated in, had knowledge of,
or had reason to know of the violation,
the debarment may be invoked against
the complicit association member as
well. An association debarred from the
H-2A temporary labor certification
program will not be permitted to con-
tinue to file as a joint employer with
its members during the period of the
debarment.

(j) Debarment involving associations
acting as sole employers. If the OFLC Ad-
ministrator determines that an asso-
ciation acting as a sole employer has
committed a substantial violation, the
debarment determination will apply
only to the association and any suc-
cessor in interest to the debarred asso-
ciation.

§655.183 Less than substantial viola-
tions.

(a) Requirement of special procedures.
If the OFLC Administrator determines
that a less than substantial violation
has occurred, but the OFLC Adminis-
trator has reason to believe that past
actions on the part of the employer (or
agent or attorney) may have had and
may continue to have a chilling or oth-
erwise negative effect on the recruit-
ment, employment, and retention of
U.S. workers, the OFLC Administrator
may require the employer to conform
to special procedures before and after
the temporary labor certification de-
termination. These special procedures
may include special on-site positive re-
cruitment and streamlined inter-
viewing and referral techniques. The
special procedures are designed to en-
hance U.S. worker recruitment and re-
tention in the next year as a condition
for receiving a temporary agricultural
labor certification. Such requirements
will be reasonable; will not require the
employer to offer better wages, work-
ing conditions, and benefits than those
specified in §655.122; and will be no
more than deemed necessary to assure
employer compliance with the test of
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U.S. worker availability and adverse
effect criteria of this subpart.

(b) Notification of required special pro-
cedures. The OFLC Administrator will
notify the employer (or agent or attor-
ney) in writing of the special proce-
dures that will be required in the com-
ing year. The notification will state
the reasons for the imposition of the
requirements, state that the employ-
er’s agreement to accept the conditions
will constitute inclusion of them as
bona fide conditions and terms of a
temporary agricultural labor -certifi-
cation, and will offer the employer an
opportunity to request an administra-
tive review or a de novo hearing before
an ALJ. If an administrative review or
de novo hearing is requested, the proce-
dures prescribed in §655.171 will apply.

(c) Failure to comply with special proce-
dures. If the OFLC Administrator de-
termines that the employer has failed
to comply with special procedures re-
quired pursuant to paragraph (a) of
this section, the OFLC Administrator
will send a written notice to the em-
ployer, stating that the employer’s
otherwise affirmative H-2A certifi-
cation determination will be reduced
by 25 percent of the total number of H-
2A workers requested (which cannot be
more than those requested in the pre-
vious year) for a period of 1 year. No-
tice of such a reduction in the number
of workers requested will be conveyed
to the employer by the OFLC Adminis-
trator in the OFLC Administrator’s
written certification determination.
The notice will offer the employer an
opportunity to request administrative
review or a de novo hearing before an
ALJ. If administrative review or a de
novo hearing is requested, the proce-
dures prescribed in §655.171 will apply,
provided that if the ALJ affirms the
OFLC Administrator’s determination
that the employer has failed to comply
with special procedures required by
paragraph (a) of this section, the reduc-
tion in the number of workers re-
quested will be 25 percent of the total
number of H-2A workers requested
(which cannot be more than those re-
quested in the previous year) for a pe-
riod of 1 year.
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