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(a) Purpose. The temporary labor certifi-
cation reflects a determination by the Sec-
retary that:

(1) There are not sufficient U.S. workers
who are qualified and who will be available
to perform the temporary services or labor
for which an employer desires to hire foreign
workers, and that

(2) The employment of the H-2B worker(s)
will not adversely affect the wages and work-
ing conditions of U.S. workers similarly em-
ployed.

(b) Scope. This subpart sets forth the proce-
dures governing the labor certification proc-
ess for the temporary employment of non-
immigrant foreign workers in the H-2B visa
category, as defined in 8 U.S.C.
1101(a)(15)(H)(ii)(b). It also establishes obliga-
tions with respect to the terms and condi-
tions of the temporary labor certification
with which H-2B employers must comply, as
well as their obligations to H-2B workers
and workers in corresponding employment.
Additionally, this subpart sets forth integ-
rity measures for ensuring employers’ con-
tinued compliance with the terms and condi-
tions of the temporary labor certification.

§655.2 Territory of Guam.

Subpart A of this part does not apply
to temporary employment in the Terri-
tory of Guam, and the Department of
Labor (Department or DOL) does not
certify to the USCIS of DHS the tem-
porary employment of nonimmigrant
foreign workers under H-2B visas, or
enforce compliance with the provisions
of the H-2B visa program provisions in
the Territory of Guam. Pursuant to
DHS regulations, 8 CFR 214.2(h)(6)(v)
administration of the H-2B temporary
labor certification program is per-
formed by the Governor of Guam, or
the Governor’s designated representa-
tive.

EFFECTIVE DATE NOTE: At 77 FR 10148, Feb.
21, 2012, §655.2 was revised, effective Apr. 23,
2012. For the convenience of the user, the re-
vised text is set forth as follows:

§655.2 Authority of the agencies, offices,
and divisions in the Department of
Labor.

(a) Authority and role of the Office of Foreign
Labor Certification (OFLC). The Secretary has
delegated her authority to make determina-
tions under this subpart, pursuant to 8 CFR
214.2(h)(6)(iv), to the Assistant Secretary for
the Employment and Training Administra-
tion (ETA), who in turn has delegated that
authority to OFLC. Determinations on an
Application for Temporary Employment Certifi-
cation in the H-2B program are made by the
Administrator, OFLC who, in turn, may del-
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egate this responsibility to designated staff
members, e.g., a Certifying Officer (CO).

(b) Authority of the Wage and Hour Division
(WHD). Pursuant to its authority under the
INA, 8 U.S.C. 1184(c)(14)(B), DHS has dele-
gated to the Secretary certain investigatory
and law enforcement functions with respect
to terms and conditions of employment in
the H-2B program. The Secretary has, in
turn, delegated that authority to WHD. The
regulations governing WHD investigation
and enforcement functions, including those
related to the enforcement of temporary
labor certifications, issued under this sub-
part, may be found in 29 CFR part 503.

(c) Concurrent authority. OFLC and WHD
have concurrent authority to impose a de-
barment remedy under §655.73 or under 29
CFR 503.24.

§655.3 Special procedures.

(a) Systematic process. This subpart
provides procedures for the processing
of H-2B applications from employers
for the certification of employment of
nonimmigrant positions in non-
agricultural employment.

(b) Establishment of special procedures.
The Office of Foreign Labor Certifi-
cation (OFLC) Administrator has the
authority to establish or to devise,
continue, revise, or revoke special pro-
cedures in the form of variances for the
processing of certain H-2B applications
when employers can demonstrate, upon
written application to the OFLC Ad-
ministrator, that special procedures
are necessary. These include special
procedures currently in effect for the
handling of applications for tree plant-
ers and related reforestation workers,
professional athletes, boilermakers
coming to the U.S. on an emergency
basis, and professional entertainers.
Prior to making determinations under
this paragraph (b), the OFLC Adminis-
trator may consult with employer and
worker representatives.

EFFECTIVE DATE NOTE: At 77 FR 10148, Feb.
21, 2012, §655.3 was revised, effective Apr. 23,
2012. For the convenience of the user, the re-
vised text is set forth as follows:

§655.3 Territory of Guam.

Subpart A of this part does not apply to
temporary employment in the Territory of
Guam, except that an employer seeking cer-
tification for a job opportunity on Guam
must obtain a prevailing wage from the De-
partment in accordance with §655.10 of this
subpart. The U.S. Department of Labor (De-
partment or DOL) does not certify to the
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§655.4

United States Citizenship and Immigration
Services (USCIS) of DHS the temporary em-
ployment of nonimmigrant foreign workers
under H-2B visas, or enforce compliance with
the provisions of the H-2B visa program, in
the Territory of Guam. Under DHS regula-
tions, administration of the H-2B temporary
labor certification program is undertaken by
the Governor of Guam, or the Governor’s
designated representative.

§655.4 Definitions of terms used in
this subpart.

For the purposes of this subpart:

Act means the Immigration and Na-
tionality Act or INA, as amended, 8
U.S.C. 1101 et seq.

Administrative Law Judge means a per-
son within the Department’s Office of
Administrative Law Judges appointed
pursuant to 5 U.S.C. 3105, or a panel of
such persons designated by the Chief
Administrative Law Judge from the
Board of Alien Labor Certification Ap-
peals established by part 656 of this
chapter, which will hear and decide ap-
peals as set forth in §655.115.

Administrator, Office of Foreign Labor
Certification (OFLC) means the primary
official of the Office of Foreign Labor
Certification, ETA, or the Administra-
tor’s designee.

Administrator, Wage and Hour Division
(WHD), Employment Standards Admin-
istration means the primary official of
the WHD, or the Administrator’s des-
ignee.

Agent means a legal entity or person
authorized to act on behalf of the em-
ployer for temporary non-agricultural
labor certification purposes that is not
itself an employer as defined in this
subpart. The term ‘‘agent’’ specifically
excludes associations or other organi-
zations of employers.

Applicant means a lawful U.S. worker
who is applying for a job opportunity
for which an employer has filed an Ap-
plication for Temporary Employment Cer-
tification (Form ETA 9142).

Application for Temporary Employment
Certification means the Office of Man-
agement and Budget (OMB)-approved
form submitted by an employer to se-
cure a temporary nonagricultural labor
certification determination from DOL.
A complete submission of the Applica-
tion for Temporary Employment Certifi-
cation includes the form, all valid wage
determinations as required by

20 CFR Ch. V (4-1-12 Edition)

§655.101(a)(1) and the U.S. worker re-
cruitment report.

Area of Intended Employment means
the geographic area within normal
commuting distance of the place
(worksite address) of intended employ-
ment of the job opportunity for which
the certification is sought. There is no
rigid measure of distance which con-
stitutes a normal commuting distance
or normal commuting area, because
there may be widely varying factual
circumstances among different areas
(e.g., average commuting times, bar-
riers to reaching the worksite, quality
of regional transportation network,
etc.). If the place of intended employ-
ment is within a Metropolitan Statis-
tical Area (MSA), including a
multistate MSA, any place within the
MSA is deemed to be within normal
commuting distance of the place of in-
tended employment. The borders of
MSAs are not controlling in the identi-
fication of the normal commuting
area; a location outside of an MSA may
be within normal commuting distance
of a location that is inside (e.g., near
the border of) the MSA.

Attorney means any person who is
currently a member in good standing of
the bar of the highest court of any
State, possession, territory, or com-
monwealth of the United States, or the
District of Columbia, and who is not
under suspension, debarment or disbar-
ment from practice before any court or
the Department, the Board of Immigra-
tion Appeals, the immigration judges,
or DHS under 8 CFR 292.3, 1003.101.
Such a person is permitted to act as an
agent or attorney for an employer
under this subpart.

Board of Alien Labor Certification Ap-
peals (BALCA or Board) means the per-
manent Board established by part 656
of this chapter, chaired by the Chief
Administrative Law Judge, and con-
sisting of Administrative Law Judges
assigned to the Department and des-
ignated by the Chief Administrative
Law Judge to be members of BALCA.
The Board is located in Washington,
DC, and reviews and decides appeals in
Washington, DC.

Center Director means the OFLC offi-
cial to whom the OFLC Administrator
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