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Deficiency, including not responding in a 
timely manner or not providing all required 
documentation, will result in a denial of the 
Application for Temporary Employment Certifi-
cation. 

(b) Acceptance of a modified Application for 
Temporary Employment Certification or job 
order. If the CO accepts the modification(s) 
to the Application for Temporary Employment 
Certification and/or job order, the CO will 
issue a Notice of Acceptance to the em-
ployer. The CO will send a copy of the Notice 
of Acceptance to the SWA instructing it to 
make any necessary modifications to the not 
yet posted job order and, if applicable, to the 
employer’s attorney or agent, and follow the 
procedure set forth in § 655.33. 

(c) Denial of a modified Application for Tem-
porary Employment Certification or job order. If 
the CO finds the response to Notice of Defi-
ciency unacceptable, the CO will deny the 
Application for Temporary Employment Certifi-
cation in accordance with the labor certifi-
cation determination provisions in § 655.51. 

(d) Appeal from denial of a modified Applica-
tion for Temporary Employment Certification or 
job order. The procedures for appealing a de-
nial of a modified Application for Temporary 
Employment Certification and/or job order are 
the same as for appealing the denial of a 
non-modified Application for Temporary Em-
ployment Certification outlined in § 655.61. 

(e) Post acceptance modifications. Irrespec-
tive of the decision to accept the Application 
for Temporary Employment Certification, the 
CO may require modifications to the job 
order at any time before the final determina-
tion to grant or deny the Application for Tem-
porary Employment Certification if the CO de-
termines that the offer of employment does 
not contain all the minimum benefits, 
wages, and working condition provisions as 
set forth in § 655.18. The employer must make 
such modification, or certification will be 
denied under § 655.53. The employer must pro-
vide all workers recruited in connection with 
the job opportunity in the Application for 
Temporary Employment Certification with a 
copy of the modified job order no later than 
the date work commences, as approved by 
the CO. 

§ 655.33 Administrative review. 
(a) Request for review. If a temporary 

labor certification is denied, in whole 
or in part, under § 655.32, the employer 
may request review of the denial by the 
BALCA. The request for review: 

(1) Must be sent to the BALCA, with 
a copy simultaneously sent to the CO 
who denied the application, within 10 
calendar days of the date of determina-
tion; 

(2) Must clearly identify the par-
ticular temporary labor certification 

determination for which review is 
sought; 

(3) Must set forth the particular 
grounds for the request; 

(4) Must include a copy of the Final 
Determination; and 

(5) May contain only legal argument 
and such evidence as was actually sub-
mitted to the CO in support of the ap-
plication. 

(b) Upon the receipt of a request for 
review, the CO shall, within 5 business 
days assemble and submit the Appeal 
File using means to ensure same day or 
overnight delivery, to the BALCA, the 
employer, and the Associate Solicitor 
for Employment and Training Legal 
Services, Office of the Solicitor, U.S. 
Department of Labor. 

(c) Within 5 business days of receipt 
of the Appeal File, the counsel for the 
CO may submit, using means to ensure 
same day or overnight delivery, a brief 
in support of the CO’s decision. 

(d) The Chief Administrative Law 
Judge may designate a single member 
or a three member panel of the BALCA 
to consider a particular case. 

(e) The BALCA must review a denial 
of temporary labor certification only 
on the basis of the Appeal File, the re-
quest for review, and any legal briefs 
submitted and must: 

(1) Affirm the denial of the tem-
porary labor certification; or 

(2) Direct the CO to grant the certifi-
cation; or 

(3) Remand to the CO for further ac-
tion. 

(f) The BALCA should notify the em-
ployer, the CO, and counsel for the CO 
of its decision within 5 business days of 
the submission of the CO’s brief or 10 
days after receipt of the Appeal File, 
whichever is earlier, using means to 
ensure same day or overnight delivery. 

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb. 
21, 2012, § 655.33 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.33 Notice of acceptance. 
(a) Notification timeline. If the CO deter-

mines the Application for Temporary Employ-
ment Certification and job order are complete 
and meet the requirements of this subpart, 
the CO will notify the employer in writing 
within 7 business days from the date the CO 

VerDate Mar<15>2010 09:58 May 15, 2012 Jkt 226065 PO 00000 Frm 00524 Fmt 8010 Sfmt 8003 Y:\SGML\226065.XXX 226065em
cd

on
al

d 
on

 D
S

K
7T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



513 

Employment and Training Administration, Labor § 655.34 

received the Application for Temporary Em-
ployment Certification and job order or modi-
fication thereof. A copy of the Notice of Ac-
ceptance will be sent to the SWA serving the 
area of intended employment identified by 
the employer on its job order and, if applica-
ble, to the employer’s attorney or agent. 

(b) Notice content. The notice will: 
(1) Direct the employer to engage in re-

cruitment of U.S. workers as provided in 
§§ 655.40–655.46, including any additional re-
cruitment ordered by the CO under § 655.46; 

(2) State that such employer-conducted re-
cruitment is in addition to the job order 
being circulated by the SWA(s) and that the 
employer must conduct recruitment within 
14 calendar days from the date the Notice of 
Acceptance is issued, consistent with § 655.40; 

(3) Direct the SWA to place the job order 
into intra- and interstate clearance as set 
forth in § 655.16 and to commence such clear-
ance by: 

(i) Sending a copy of the job order to other 
States listed as anticipated worksites in the 
Application for Temporary Employment Certifi-
cation and job order, if applicable; and 

(ii) Sending a copy of the job order to the 
SWAs for all States designated by the CO for 
interstate clearance; 

(4) Instruct the SWA to keep the approved 
job order on its active file until the end of 
the recruitment period as defined in 
§ 655.40(c), and to transmit the same instruc-
tion to other SWAs to which it circulates the 
job order in the course of interstate clear-
ance; 

(5) Where the occupation or industry is tra-
ditionally or customarily unionized, direct 
the SWA to circulate a copy of the job order 
to the following labor organizations: 

(i) The central office of the State Federa-
tion of Labor in the State(s) in which work 
will be performed; and 

(ii) The office(s) of local union(s) rep-
resenting employees in the same or substan-
tially equivalent job classification in the 
area(s) in which work will be performed; 

(6) Advise the employer, as appropriate, 
that it must contact the appropriate des-
ignated community-based organization(s) 
with notice of the job opportunity; and 

(7) Require the employer to submit a re-
port of its recruitment efforts as specified in 
§ 655.48. 

§ 655.34 Validity of temporary labor 
certifications. 

(a) Validity period. A temporary labor 
certification is valid only for the pe-
riod of time between the beginning and 
ending dates of employment, as cer-
tified by the OFLC Administrator on 
the Application for Temporary Employ-
ment Certification. The certification ex-

pires on the last day of authorized em-
ployment. 

(b) Scope of validity. A temporary 
labor certification is valid only for the 
number of H–2B positions, the area of 
intended employment, the specific 
services or labor to be performed, and 
the employer specified on the certified 
Application for Temporary Employment 
Certification and may not be transferred 
from one employer to another. 

(c) Amendments to applications. (1) Ap-
plications may be amended at any 
time, before the CO’s certification de-
termination, to increase the number of 
positions requested in the initial appli-
cation by not more than 20 percent (50 
percent for employers requesting less 
than 10 positions) without requiring an 
additional recruitment period for U.S. 
workers. Requests for increases above 
the percent prescribed, without addi-
tional recruitment, may be approved 
by the CO only when the request is sub-
mitted in writing, the need for addi-
tional workers could not have been rea-
sonably foreseen, and the employer’s 
services or products will be in jeopardy 
prior to the time that new H–2B work-
ers could be secured. 

(2) Applications may be amended to 
make minor changes in the period of 
employment, only when a written re-
quest is submitted to the CO and writ-
ten approval obtained in advance. In 
considering whether to approve the re-
quest, the CO will review the reason(s) 
for the request, determine whether the 
reason(s) are on the whole justified, 
and take into account the effect(s) of a 
decision to approve on the adequacy of 
the underlying test of the domestic 
labor market for the job opportunity. 

(3) Other amendments to the applica-
tion, including elements of the job 
offer and the place of work, may be re-
quested, in writing, and will be granted 
if the CO determines the proposed 
amendment(s) are justified and will 
have no significant effect upon the 
CO’s ability to make the labor certifi-
cation determination required under 
§ 655.32. 

(4) The CO may change the date of 
need to reflect an amended date when 
delays occur in the adjudication of the 
Application for Temporary Employment 
Certification, through no fault of the 
employer, and the certification would 
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