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received the Application for Temporary Em-
ployment Certification and job order or modi-
fication thereof. A copy of the Notice of Ac-
ceptance will be sent to the SWA serving the
area of intended employment identified by
the employer on its job order and, if applica-
ble, to the employer’s attorney or agent.

(b) Notice content. The notice will:

(1) Direct the employer to engage in re-
cruitment of U.S. workers as provided in
§§655.40-655.46, including any additional re-
cruitment ordered by the CO under §655.46;

(2) State that such employer-conducted re-
cruitment is in addition to the job order
being circulated by the SWA(s) and that the
employer must conduct recruitment within
14 calendar days from the date the Notice of
Acceptance is issued, consistent with §655.40;

(3) Direct the SWA to place the job order
into intra- and interstate clearance as set
forth in §655.16 and to commence such clear-
ance by:

(i) Sending a copy of the job order to other
States listed as anticipated worksites in the
Application for Temporary Employment Certifi-
cation and job order, if applicable; and

(ii) Sending a copy of the job order to the
SWASs for all States designated by the CO for
interstate clearance;

(4) Instruct the SWA to keep the approved
job order on its active file until the end of
the recruitment period as defined in
§655.40(c), and to transmit the same instruc-
tion to other SWAs to which it circulates the
job order in the course of interstate clear-
ance;

(5) Where the occupation or industry is tra-
ditionally or customarily unionized, direct
the SWA to circulate a copy of the job order
to the following labor organizations:

(i) The central office of the State Federa-
tion of Labor in the State(s) in which work
will be performed; and

(ii) The office(s) of local union(s) rep-
resenting employees in the same or substan-
tially equivalent job classification in the
area(s) in which work will be performed;

(6) Advise the employer, as appropriate,
that it must contact the appropriate des-
ignated community-based organization(s)
with notice of the job opportunity; and

(7) Require the employer to submit a re-
port of its recruitment efforts as specified in
§655.48.

§655.34 Validity of temporary labor
certifications.

(a) Validity period. A temporary labor
certification is valid only for the pe-
riod of time between the beginning and
ending dates of employment, as cer-
tified by the OFLC Administrator on
the Application for Temporary Employ-
ment Certification. The certification ex-

§655.34

pires on the last day of authorized em-
ployment.

(b) Scope of wvalidity. A temporary
labor certification is valid only for the
number of H-2B positions, the area of
intended employment, the specific
services or labor to be performed, and
the employer specified on the certified
Application for Temporary Employment
Certification and may not be transferred
from one employer to another.

(c) Amendments to applications. (1) Ap-
plications may be amended at any
time, before the CO’s certification de-
termination, to increase the number of
positions requested in the initial appli-
cation by not more than 20 percent (50
percent for employers requesting less
than 10 positions) without requiring an
additional recruitment period for U.S.
workers. Requests for increases above
the percent prescribed, without addi-
tional recruitment, may be approved
by the CO only when the request is sub-
mitted in writing, the need for addi-
tional workers could not have been rea-
sonably foreseen, and the employer’s
services or products will be in jeopardy
prior to the time that new H-2B work-
ers could be secured.

(2) Applications may be amended to
make minor changes in the period of
employment, only when a written re-
quest is submitted to the CO and writ-
ten approval obtained in advance. In
considering whether to approve the re-
quest, the CO will review the reason(s)
for the request, determine whether the
reason(s) are on the whole justified,
and take into account the effect(s) of a
decision to approve on the adequacy of
the underlying test of the domestic
labor market for the job opportunity.

(3) Other amendments to the applica-
tion, including elements of the job
offer and the place of work, may be re-
quested, in writing, and will be granted
if the CO determines the proposed
amendment(s) are justified and will
have no significant effect upon the
CO’s ability to make the labor certifi-
cation determination required under
§655.32.

(4) The CO may change the date of
need to reflect an amended date when
delays occur in the adjudication of the
Application for Temporary Employment
Certification, through no fault of the
employer, and the certification would
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§655.34, Nt.

otherwise become valid after the ini-
tial date of need.

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb.
21, 2012, §655.34 was revised, effective Apr. 23,
2012. For the convenience of the user, the re-
vised text is set forth as follows:

§655.34 Electronic job registry.

(a) Location of and placement in the elec-
tromic job registry. Upon acceptance of the Ap-
plication for Temporary Employment Certifi-
cation under §655.33, the CO will place for
public examination a copy of the job order
posted by the SWA on the Department’s elec-
tronic job registry, including any amend-
ments or required modifications approved by
the CO.

(b) Length of posting on electronic job reg-
istry. The Department will keep the job order
posted on the electronic job registry until
the end of the recruitment period, as set
forth in §655.40(c).

(c) Conclusion of active posting. Once the re-
cruitment period has concluded the job order
will be placed in inactive status on the elec-
tronic job registry.

§655.35

(a) Limit to worker’s stay. As defined
further in DHS regulations, a tem-
porary labor certification shall limit
the authorized period of stay for any
H-2B worker whose admission is based
upon it. 8 CFR 214.2(h)(13). A foreign
worker may not remain in the U.S. be-
yond the validity period of admission
by DHS in H-2B status nor beyond sep-
aration from employment, whichever
occurs first, absent any extension or
change of such worker’s status or grace
period pursuant to DHS regulations.

(b) Notice to worker. Upon establish-
ment of a pilot program by DHS for
registration of departure, the employer
must notify any H-2B worker starting
work at a job opportunity for which
the employer has obtained labor cer-
tification that the H-2B worker, when
departing the U.S. by land at the con-
clusion of employment as described in
paragraph (a) of this section, must reg-
ister such departure at the place and in
the manner prescribed by DHS. This re-
quirement will apply only to H-2B for-
eign workers entering from ports of
entry participating in the DHS pilot
program.

EFFECTIVE DATE NOTE: At 77 FR 10160, Feb.
21, 2012, §655.35 was revised, effective Apr. 23,
2012. For the convenience of the user, the re-
vised text is set forth as follows:

Required departure.

20 CFR Ch. V (4-1-12 Edition)

§655.35 Amendments to an application or
job order.

(a) Increases in number of workers. The em-
ployer may request to increase the number
of workers noted in the H-2B Registration by
no more than 20 percent (50 percent for em-
ployers requesting fewer than 10 workers).
All requests for increasing the number of
workers must be made in writing and will
not be effective until approved by the CO. In
considering whether to approve the request,
the CO will determine whether the proposed
amendment(s) are sufficiently justified and
must take into account the effect of the
changes on the underlying labor market test
for the job opportunity. Upon acceptance of
an amendment, the CO will submit to the
SWA any necessary changes to the job order
and update the electronic job registry. The
employer must promptly provide copies of
any approved amendments to all U.S. work-
ers hired under the original job order.

(b) Minor changes to the period of employ-
ment. The employer may request minor
changes to the total period of employment
listed on its Application for Temporary Em-
ployment Certification and job order, for a pe-
riod of up to 14 days, but the period of em-
ployment may not exceed a total of 9
months, except in the event of a one-time oc-
currence. All requests for minor changes to
the total period of employment must be
made in writing and will not be effective
until approved by the CO. In considering
whether to approve the request, the CO will
determine whether the proposed amend-
ment(s) are sufficiently justified and must
take into account the effect of the changes
on the underlying labor market test for the
job opportunity. Upon acceptance of an
amendment, the CO will submit to the SWA
any necessary changes to the job order and
update the electronic job registry. The em-
ployer must promptly provide copies of any
approved amendments to all U.S. workers
hired under the original job order.

(c) Other amendments to the Application for
Temporary Employment Certification and job
order. The employer may request other
amendments to the Application for Temporary
Employment Certification and job order. All
such requests must be made in writing and
will not be effective until approved by the
CO. In considering whether to approve the
request, the CO will determine whether the
proposed amendment(s) are sufficiently jus-
tified and must take into account the effect
of the changes on the underlying labor mar-
ket test for the job opportunity. Upon ac-
ceptance of an amendment, the CO will sub-
mit to the SWA any necessary changes to
the job order and update the electronic job
registry.

(d) Amendments after certification are not
permitted. The employer must promptly pro-
vide copies of any approved amendments to
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