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which have been rejected for filing; fa-
cilities which have had attestations 
suspended; States which have sub-
mitted annual State plans; States 
which have approved annual State 
plans; and States which have sub-
mitted annual State plans which were 
disapproved. 

(Approved by the Office of Management and 
Budget under control number 1205–0305) 

[59 FR 882, 897, Jan. 6, 1994, as amended at 59 
FR 5487, Feb. 4, 1994] 

Subpart E—Enforcement of H–1A 
Attestations 

SOURCE: 59 FR 882, 897, Jan. 6, 1994, unless 
otherwise noted. 

§ 655.400 Enforcement authority of Ad-
ministrator, Wage and Hour Divi-
sion. 

(a) The Administrator shall perform 
all the Secretary’s investigative and 
enforcement functions under 8 U.S.C. 
1182(m) and subparts D and E of this 
part. 

(b) The Administrator, either pursu-
ant to a complaint or otherwise, shall 
conduct such investigations as may be 
appropriate and, in connection there-
with, enter and inspect such places and 
such records (and make transcriptions 
thereof), question such persons and 
gather such information as deemed 
necessary by the Administrator to de-
termine compliance regarding the mat-
ters to which a health care facility has 
attested under section 212(m) of the 
INA (8 U.S.C. 1182(m)) and subparts D 
and E of this part. 

(c) A facility being investigated shall 
make available to the Administrator 
such records, information, persons, and 
places as the Administrator deems ap-
propriate to copy, transcribe, question, 
or inspect. No facility shall interfere 
with any official of the Department of 
Labor performing an investigation, in-
spection or law enforcement function 
pursuant to 8 U.S.C. 1182(m) or sub-
parts D or E of this part. In the event 
of such interference, the Administrator 
may deem the interference to be a vio-
lation and take such further actions as 
the Administrator considers appro-
priate. (Note: Federal criminal statutes 
prohibit certain interference with a 

Federal officer in the performance of 
official duties. 18 U.S.C. 111 and 1114.) 

(d) A facility subject to subparts D 
and E of this part shall at all times co-
operate in administrative and enforce-
ment proceedings. No facility shall in-
timidate, threaten, restrain, coerce, 
blacklist, discharge, or in any manner 
discriminate against any person be-
cause such person has: 

(1) Filed a complaint or appeal under 
or related to section 212(m) of the INA 
(8 U.S.C. 1182(m)) or subpart D or E of 
this part; 

(2) Testified or is about to testify in 
any proceeding under or related to sec-
tion 212(m) of the INA (8 U.S.C. 
1182(m)) or subpart D or E of this part; 

(3) Exercised or asserted on behalf of 
himself/herself or others any right or 
protection afforded by section 212(m) of 
the INA (8 U.S.C. 1182(m)) or subpart D 
or E of this part. 

(4) Consulted with an employee of a 
legal assistance program or an attor-
ney on matters related to the Act or to 
subparts D or E of this part or any 
other DOL regulation promulgated pur-
suant to 8 U.S.C. 1182(m). 

In the event of such intimidation or re-
straint as are described in paragraph 
(d)(1), (2), (3), or (4) of this section, the 
Administrator may deem the conduct 
to be a violation and take such further 
actions as the Administrator considers 
appropriate. 

(e) A facility subject to subpart D 
and E of this part shall maintain a sep-
arate file containing its attestation 
and required documentation, and shall 
make that file or copies thereof avail-
able to interested parties, as required 
by § 655.350(b). In the event of a facili-
ty’s failure to maintain the file, to pro-
vide access, or to provide copies, the 
Administrator may deem the conduct 
to be a violation and take such further 
actions as the Administrator considers 
appropriate. 

(f) No health care facility shall seek 
to have an H–1A nurse, or any other 
nurse similarly employed by the em-
ployer, or any other employee waive 
rights conferred under the Act or under 
subpart D or E of this part. In the 
event of such waiver, the Adminis-
trator may deem the conduct to be a 
violation and take such further actions 
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as the Administrator considers appro-
priate. Any agreement by an employee 
purporting to waive or modify any 
rights inuring to said person under the 
Act or subpart D or E of this part may 
be void as contrary to public policy, ex-
cept that a waiver or modification of 
rights or obligations hereunder in favor 
of the Secretary shall be valid for pur-
poses of enforcement of the provisions 
of the Act or subpart D and E of this 
part. This prohibition of waivers does 
not prevent agreements to settle litiga-
tion among private parties. 

(g) The Administrator shall, to the 
extent possible under existing law, pro-
tect the confidentiality of any com-
plainant or other person who provides 
information to the Department. 

§ 655.405 Complaints and investigative 
procedures. 

(a) The Administrator, through in-
vestigation, shall determine whether a 
facility has failed to perform any at-
tested conditions, misrepresented any 
material facts in an attestation (in-
cluding misrepresentation as to com-
pliance with regulatory standards), or 
otherwise violated the Act or subpart 
D or E of this part. 

(NOTE: Federal criminal statutes provide 
penalties of up to $10,000 and/or imprison-
ment of up to 5 years for knowing and willful 
submission of false statements to the Fed-
eral Government. 18 U.S.C. 1001; see also 18 
U.S.C. 1546). 

(b) Any aggrieved person or organiza-
tion may file a complaint of a violation 
of the provisions of section 212(m) of 
the INA (8 U.S.C. 1182(m)) or subpart D 
or E of this part. No particular form of 
complaint is required, except that the 
complaint shall be written or, if oral, 
shall be reduced to writing by the Wage 
and Hour Division official who receives 
the complaint. The complaint shall set 
forth sufficient facts for the Adminis-
trator to determine what part or parts 
of the attestation or regulations have 
allegedly been violated. Upon the re-
quest of the complainant, the Adminis-
trator shall, to the extent possible 
under existing law, maintain confiden-
tiality regarding the complainant’s 
identity; if the complainant wishes to 
be a party to the administrative hear-
ing proceedings under this subpart, the 
complainant shall then waive confiden-
tiality. The complaint may be sub-

mitted to any local Wage and Hour Di-
vision office; the addresses of such of-
fices are found in local telephone direc-
tories. Inquiries concerning the en-
forcement program and requests for 
technical assistance regarding compli-
ance may also be submitted to the 
local Wage and Hour Division office. 

(c) The Administrator shall deter-
mine whether there is reasonable cause 
to believe that the complaint warrants 
investigation and, if so, shall conduct 
an investigation, within 180 days of the 
receipt of a complaint. If the Adminis-
trator determines that the complaint 
fails to present reasonable cause for an 
investigation, the Administrator shall 
so notify the complainant, who may 
submit a new complaint, with such ad-
ditional information as may be nec-
essary. 

(d) When an investigation has been 
conducted, the Administrator shall, 
within 180 days of the receipt of a com-
plaint, issue a written determination, 
stating whether a basis exists to make 
a finding that the facility failed to 
meet a condition of its attestation, or 
made a misrepresentation of a material 
fact therein, or otherwise violated the 
Act or subpart D or E. The determina-
tion shall specify any sanctions im-
posed due to violations. The Adminis-
trator shall provide a notice of such de-
termination to the interested parties 
and shall inform them of the oppor-
tunity for a hearing pursuant to 
§ 655.420. 

§ 655.410 Civil money penalties and 
other remedies. 

(a) The Administrator may assess a 
civil money penalty not to exceed 
$1,000 for each affected person with re-
spect to whom there has been a viola-
tion of the attestation or subpart D or 
E of this part of and with respect to 
each instance in which such violation 
occurred. The Administrator also shall 
impose appropriate remedies, including 
the payment of back wages and the 
performance of attested obligations 
such as providing training. 

(b) In determining the amount of 
civil money penalty to be assessed for 
any violation, the Administrator shall 
consider the type of violation com-
mitted and other relevant factors. The 
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