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reason of a strike or lock out will be
determined by evaluating for each po-
sition identified as vacant in the Appli-
cation for Temporary Employment Certifi-
cation whether the specific vacancy has
been caused by the strike or lock out.

Successor in interest means that, in de-
termining whether an employer is a
successor in interest, the factors used
under Title VII of the Civil Rights Act
and the Vietnam Era Veterans’ Read-
justment Assistance Act will be consid-
ered. When considering whether an em-
ployer is a successor, the primary con-
sideration will be the personal involve-
ment of the firm’s ownership, manage-
ment, supervisors, and others associ-
ated with the firm in the violations re-
sulting in debarment. Normally, whol-
ly new management or ownership of
the same business operation, one in
which the former management or
owner does not retain a direct or indi-
rect interest, will not be deemed to be
a successor in interest for purposes of
debarment. A determination of wheth-
er or not a successor in interest exists
is based on the entire circumstances
viewed in their totality. The factors to
be considered include:

(1) Substantial continuity of the
same business operations;

(2) Use of the same facilities;

(3) Continuity of the work force;

(4) Similarity of jobs and working
conditions;

(5) Similarity of supervisory per-
sonnel;

(6) Similarity in machinery, equip-
ment, and production methods;

(7) Similarity of products and serv-
ices; and

(8) The ability of the predecessor to
provide relief.

United States (U.S.), when used in a
geographic sense, means the conti-
nental United States, Alaska, Hawaii,
the Commonwealth of Puerto Rico, and
the territories of Guam, the Virgin Is-
lands, and, as of the transition pro-
gram effective date, as defined in the
Consolidated Natural Resources Act of
2008, Public Law 110-229, Title VII, the
Commonwealth of the Northern Mar-
iana Islands.

United States Citizenship and Immigra-
tion Services (USCIS) means the Federal
agency within DHS making the deter-
mination under the INA whether to
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grant petitions filed by employers
seeking H-2B workers to perform tem-
porary mnonagricultural work in the
U.S.

United States worker (U.S. worker)
means a worker who is either

(1) A citizen or national of the U.S.;
or

(2) An alien who is lawfully admitted
for permanent residence in the U.S., is
admitted as a refugee under sec. 207 of
the INA, is granted asylum under sec.
208 of the INA, or is an immigrant oth-
erwise authorized (by the INA or by
DHS) to be employed in the U.S.

Within [number and type] days will, for
purposes of determining an employer’s
compliance with timing requirements
with respect to appeals and requests
for review, begin to run on the first
business day after the Department
sends a notice to the employer by
means normally assuring next-day de-
livery, and will end on the day that the
employer sends whatever communica-
tion is required by these rules back to
the Department, as evidenced by a
postal mark or other similar receipt.

EFFECTIVE DATE NOTE: At 77 FR 10148, Feb.
21, 2012, §655.4 was revised, effective Apr. 23,
2012. For the convenience of the user, the re-
vised text is set forth as follows:

§655.4 Special procedures.

To provide for a limited degree of flexi-
bility in carrying out the Secretary’s respon-
sibilities, the Administrator, OFLC has the
authority to establish, continue, revise, or
revoke special procedures in the form of
variances for processing certain H-2B appli-
cations. Employers must request and dem-
onstrate in writing to the Administrator,
OFLC that special procedures are necessary.
Before making determinations under this
section, the Administrator, OFLC may con-
sult with affected employers and worker rep-
resentatives. Special procedures in place on
the effective date of this regulation, includ-
ing special procedures currently in effect for
handling applications for tree planters and
related reforestation workers, professional
athletes, boilermakers coming to the U.S. on
an emergency basis, and professional enter-
tainers, will remain in force until modified
or withdrawn by the Administrator, OFLC.

§655.5 Purpose and scope of subpart
A.

(a) Before granting the petition of an
employer to admit nonimmigrant
workers on H-2B visas for temporary
nonagricultural employment in the
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United States (U.S.), the Secretary of
Homeland Security is required to con-
sult with appropriate agencies regard-
ing the availability of U.S. workers.
Immigration and Nationality Act of
1952 (INA), as amended, secs.
101(a)(15)(H)(ii)(b) and 214(c)(1), 8 U.S.C.
1101(a)(15)(H)(ii)(b) and 1184(c)(1).

(b) Regulations of the Department of
Homeland Security (DHS) for the U.S.
Citizenship and Immigration Services
(USCIS) at 8 CFR 214.2(h)(6)(iv) require
that, except for Guam, the petitioning
H-2B employer attach to its petition a
determination from the Secretary of
Labor (Secretary) that:

(1) There are not sufficient U.S.
workers available who are capable of
performing the temporary services or
labor at the time of filing of the peti-
tion for H-2B classification and at the
place where the foreign worker is to
perform the work; and

(2) The employment of the foreign
worker will not adversely affect the
wages and working conditions of U.S.
workers similarly employed.

(c) This subpart sets forth the proce-
dures governing the labor certification
process for the temporary employment
of nonimmigrant foreign workers in
the U.S. in occupations other than ag-
riculture and registered nursing.

(1) This subpart sets forth the proce-
dures through which employers may
apply for H-2B labor certifications, as
well as the procedures by which such
applications are considered and how
they are granted or denied.

(2) This subpart sets forth the proce-
dures governing the Department’s in-
vestigatory, inspection, and law en-
forcement functions to assure compli-
ance with the terms and conditions of
employment under the H-2B program.
The authority for such functions has
been delegated by the Secretary of
Homeland Security to the Secretary of
Labor and re-delegated within the De-
partment to the Employment Stand-
ards Administration (ESA) Wage and
Hour Division (WHD). This subpart sets
forth the WHD’s investigation and en-
forcement actions.

[73 FR 78052, Dec. 19, 2008. Redesignated at 74
FR 25985, May 29, 2009]

EFFECTIVE DATE NOTE: At 74 FR 25985, May
29, 2009, §6565.1 was redesignated as §655.5 and
suspended, effective June 29, 2009.
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EFFECTIVE DATE NOTE: At 77 FR 10148, Feb.
21, 2012, §655.5 was revised, effective Apr. 23,
2012. For the convenience of the user, the re-
vised text is set forth as follows:

§655.5 Definition of terms.

For purposes of this subpart:

Act means the Immigration and Nation-
ality Act or INA, as amended, 8 U.S.C. 1101 et
seq.

Administrative Law Judge (ALJ) means a
person within the Department’s Office of Ad-
ministrative Law Judges appointed under 5
U.S.C. 3105.

Administrator, Office of Foreign Labor Cer-
tification (OFLC) means the primary official
of the Office of Foreign Labor Certification,
ETA, or the Administrator’s designee.

Administrator, Wage and Hour Division
(WHD) means the primary official of the
WHD, or the Administrator’s designee.

Agent. (1) Agent means a legal entity or
person who:

(i) Is authorized to act on behalf of an em-
ployer for temporary nonagricultural labor
certification purposes;

(ii) Is not itself an employer, or a joint em-
ployer, as defined in this part with respect to
a specific application; and

(iii) Is not an association or other organi-
zation of employers.

(2) No agent who is under suspension, de-
barment, expulsion, disbarment, or other-
wise restricted from practice before any
court, the Department, the Executive Office
for Immigration Review under 8 CFR
1003.101, or DHS under 8 CFR 292.3 may rep-
resent an employer under this part.

Agricultural labor or services means those
duties and occupations defined in subpart B
of this part.

Applicant means a U.S. worker who is ap-
plying for a job opportunity for which an em-
ployer has filed an Application for Temporary
Employment Certification (ETA Form 9142 and
the appropriate appendices).

Application for Temporary Employment Cer-
tification means the Office of Management
and Budget (OMB)-approved ETA Form 9142
and the appropriate appendices, a valid wage
determination, as required by §655.10, and a
subsequently-filed U.S. worker recruitment
report, submitted by an employer to secure a
temporary labor certification determination
from DOL.

Area of intended employment means the geo-
graphic area within normal commuting dis-
tance of the place (worksite address) of the
job opportunity for which the certification is
sought. There is no rigid measure of distance
that constitutes a normal commuting dis-
tance or normal commuting area, because
there may be widely varying factual cir-
cumstances among different areas (e.g., aver-
age commuting times, barriers to reaching
the worksite, or quality of the regional
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transportation network). If the place of in-
tended employment is within a Metropolitan
Statistical Area (MSA), including a
multistate MSA, any place within the MSA
is deemed to be within normal commuting
distance of the place of intended employ-
ment. The borders of MSAs are not control-
ling in the identification of the normal com-
muting area; a location outside of an MSA
may be within normal commuting distance
of a location that is inside (e.g., near the
border of) the MSA.

Area of substantial unemployment means a
contiguous area with a population of at least
10,000 in which there is an average unemploy-
ment rate equal to or exceeding 6.5 percent
for the 12 months preceding the determina-
tion of such areas made by the ETA.

Attorney means any person who is a mem-
ber in good standing of the bar of the highest
court of any State, possession, territory, or
commonwealth of the U.S., or the District of
Columbia. No attorney who is under suspen-
sion, debarment, expulsion, disbarment, or
otherwise restricted from practice before
any court, the Department, the Executive
Office for Immigration Review under 8 CFR
1003.101, or DHS under 8 CFR 292.3 may rep-
resent an employer under this subpart.

Board of Alien Labor Certification Appeals
(BALCA or Board) means the permanent
Board established by part 656 of this chapter,
chaired by the Chief Administrative Law
Judge (Chief ALJ), and consisting of ALJs
assigned to the Department and designated
by the Chief ALJ to be members of BALCA.

Certifying Officer (CO) means an OFLC offi-
cial designated by the Administrator, OFLC
to make determinations on applications
under the H-2B program. The Administrator,
OFLC is the National CO. Other COs may
also be designated by the Administrator,
OFLC to make the determinations required
under this subpart.

Chief Administrative Law Judge (Chief ALJ)
means the chief official of the Department’s
Office of Administrative Law Judges or the
Chief Administrative Law Judge’s designee.

Corresponding employment. (1) Corresponding
employment means the employment of work-
ers who are not H-2B workers by an em-
ployer that has a certified H-2B Application
for Temporary Employment Certification when
those workers are performing either substan-
tially the same work included in the job
order or substantially the same work per-
formed by the H-2B workers, except that
workers in the following two categories are
not included in corresponding employment:

(i) Incumbent employees continuously em-
ployed by the H-2B employer to perform sub-
stantially the same work included in the job
order or substantially the same work per-
formed by the H-2B workers during the 52
weeks prior to the period of employment cer-
tified on the Application for Temporary Em-
ployment Certification and who have worked

§655.5, Nt.

or been paid for at least 35 hours in at least
48 of the prior 52 workweeks, and who have
worked or been paid for an average of at
least 35 hours per week over the prior 52
weeks, as demonstrated on the employer’s
payroll records, provided that the terms and
working conditions of their employment are
not substantially reduced during the period
of employment covered by the job order. In
determining whether this standard was met,
the employer may take credit for any hours
that were reduced by the employee volun-
tarily choosing not to work due to personal
reasons such as illness or vacation; or

(ii) Incumbent employees covered by a col-
lective bargaining agreement or an indi-
vidual employment contract that guarantees
both an offer of at least 35 hours of work
each workweek and continued employment
with the H-2B employer at least through the
period of employment covered by the job
order, except that the employee may be dis-
missed for cause.

(2) To qualify as corresponding employ-
ment, the work must be performed during
the period of the job order, including any ap-
proved extension thereof.

Date of need means the first date the em-
ployer requires services of the H-2B workers
as listed on the Application for Temporary Em-
ployment Certification.

Department of Homeland Security (DHS)
means the Federal Department having juris-
diction over certain immigration-related
functions, acting through its agencies, in-
cluding USCIS.

Employee means a person who is engaged to
perform work for an employer, as defined
under the general common law. Some of the
factors relevant to the determination of em-
ployee status include: the hiring party’s
right to control the manner and means by
which the work is accomplished; the skill re-
quired to perform the work; the source of the
instrumentalities and tools for accom-
plishing the work; the location of the work;
the hiring party’s discretion over when and
how long to work; and whether the work is
part of the regular business of the hiring
party. Other applicable factors may be con-
sidered and no one factor is dispositive. The
terms employee and worker are used inter-
changeably in this subpart.

Employer means a person (including any in-
dividual, partnership, association, corpora-
tion, cooperative, firm, joint stock company,
trust, or other organization with legal rights
and duties) that:

(1) Has a place of business (physical loca-
tion) in the U.S. and a means by which it
may be contacted for employment;

(2) Has an employer relationship (such as
the ability to hire, pay, fire, supervise or
otherwise control the work of employees)
with respect to an H-2B worker or a worker
in corresponding employment; and
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(3) Possesses, for purposes of filing an Ap-
plication for Temporary Employment Certifi-
cation, a valid Federal Employer Identifica-
tion Number (FEIN).

Employer-client means an employer that
has entered into an agreement with a job
contractor and that is not an affiliate,
branch or subsidiary of the job contractor,
under which the job contractor provides
services or labor to the employer on a tem-
porary basis and will not exercise substan-
tial, direct day-to-day supervision and con-
trol in the performance of the services or
labor to be performed other than hiring, pay-
ing and firing the workers.

Employment and Training Administration
(ETA) means the agency within the Depart-
ment which includes OFLC and has been del-
egated authority by the Secretary to fulfill
the Secretary’s mandate under the DHS reg-
ulations for the administration and adjudica-
tion of an Application for Temporary Employ-
ment Certification and related functions.

Federal holiday means a legal public holi-
day as defined at 5 U.S.C. 6103.

Full-time means 35 or more hours of work

per week.
H-2B Petition means the DHS Petition for a
Nonimmigrant Worker form, or successor

form, and accompanying documentation re-
quired by DHS for employers seeking to em-
ploy foreign persons as H-2B nonimmigrant
workers. The H-2B Petition includes the ap-
proved Application for Temporary Employment
Certification and the Final Determination
letter.

H-2B Registration means the OMB-approved
ETA Form 9155, submitted by an employer to
register its intent to hire H-2B workers and
to file an Application for Temporary Employ-
ment Certification.

H-2B worker means any temporary foreign
worker who is lawfully present in the U.S.
and authorized by DHS to perform non-
agricultural labor or services of a temporary
or seasonal nature under 8 U.S.C.
1101(a)(15)(H)(ii)(b).

Job contractor means a person, association,
firm, or a corporation that meets the defini-
tion of an employer and that contracts serv-
ices or labor on a temporary basis to one or
more employers, which is not an affiliate,
branch or subsidiary of the job contractor
and where the job contractor will not exer-
cise substantial, direct day-to-day super-
vision and control in the performance of the
services or labor to be performed other than
hiring, paying and firing the workers.

Job offer means the offer made by an em-
ployer or potential employer of H-2B work-
ers to both U.S. and H-2B workers describing
all the material terms and conditions of em-
ployment, including those relating to wages,
working conditions, and other benefits.

Job opportunity means one or more open-
ings for full-time employment with the peti-
tioning employer within a specified area(s)

20 CFR Ch. V (4-1-12 Edition)

of intended employment for which the peti-
tioning employer is seeking workers.

Job order means the document containing
the material terms and conditions of em-
ployment relating to wages, hours, working
conditions, worksite and other benefits, in-
cluding obligations and assurances under 29
CFR part 503 and this subpart that is posted
between and among the State Workforce
Agencies (SWAs) on their job clearance sys-
tems.

Joint employment means that where two or
more employers each have sufficient defini-
tional indicia of being an employer to be
considered the employer of a worker, those
employers will be considered to jointly em-
ploy that worker. Each employer in a joint
employment relationship to a worker is con-
sidered a joint employer of that worker.

Layoff means any involuntary separation
of one or more U.S. employees without
cause.

Metropolitan Statistical Area (MSA) means a
geographic entity defined by OMB for use by
Federal statistical agencies in collecting,
tabulating, and publishing Federal statistics.
A metro area contains a core urban area of
50,000 or more population, and a micro area
contains an urban core of at least 10,000 (but
fewer than 50,000) population. Each metro or
micro area consists of one or more counties
and includes the counties containing the
core urban area, as well as any adjacent
counties that have a high degree of social
and economic integration (as measured by
commuting to work) with the urban core.

National Prevailing Wage Center (NPWC)
means that office within OFLC from which
employers, agents, or attorneys who wish to
file an Application for Temporary Employment
Certification receive a prevailing wage deter-
mination (PWD).

NPWC Director means the OFLC official to
whom the Administrator, OFLC has dele-
gated authority to carry out certain NPWC
operations and functions.

National Processing Center (NPC) means the
office within OFLC which is charged with
the adjudication of an Application for Tem-
porary Employment Certification or other ap-
plications. For purposes of this subpart, the
NPC receiving a request for an H-2B Registra-
tion and an Application for Temporary Employ-
ment Certification is the Chicago NPC whose
address is published in the FEDERAL REG-
ISTER.

NPC Director means the OFLC official to
whom the Administrator, OFLC has dele-
gated authority for purposes of certain Chi-
cago NPC operations and functions.

Non-agricultural labor and services means
any labor or services not considered to be ag-
ricultural labor or services as defined in sub-
part B of this part. It does not include the
provision of services as members of the med-
ical profession by graduates of medical
schools.
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Occupational employment statistics (OES)
survey means the program under the jurisdic-
tion of the Bureau of Labor Statistics (BLS)
that provides annual wage estimates for oc-
cupations at the State and MSA levels.

Offered wage means the wage offered by an
employer in an H-2B job order. The offered
wage must equal or exceed the highest of the
prevailing wage or Federal, State or local
minimum wage.

Office of Foreign Labor Certification (OFLC)
means the organizational component of the
ETA that provides national leadership and
policy guidance and develops regulations to
carry out the Secretary’s responsibilities for
the admission of foreign workers to the U.S.
to perform work described in 8 TU.S.C.
1101(a)(16)(H)({i)(b).

Prevailing wage determination (PWD) means
the prevailing wage for the position, as de-
scribed in §655.10, that is the subject of the
Application for Temporary Employment Certifi-
cation. The PWD is made on ETA Form 9141,
Application for Prevailing Wage Determination.

Professional athlete is defined in 8 U.S.C.
1182(a)(5)(A)(1ii)(II), and means an individual
who is employed as an athlete by:

(1) A team that is a member of an associa-
tion of six or more professional sports teams
whose total combined revenues exceed
$10,000,000 per year, if the association gov-
erns the conduct of its members and regu-
lates the contests and exhibitions in which
its member teams regularly engage; or

(2) Any minor league team that is affili-
ated with such an association.

Secretary means the Secretary of Labor,
the chief official of the U.S. Department of
Labor, or the Secretary’s designee.

Secretary of the Department of Homeland Se-
curity means the chief official of the U.S. De-
partment of Homeland Security (DHS) or the
Secretary of DHS’s designee.

Secretary of State means the chief official of
the U.S. Department of State or the Sec-
retary of State’s designee.

State Workforce Agency (SWA) means a
State government agency that receives funds
under the Wagner-Peyser Act (29 U.S.C. 49 et
seq.) to administer the State’s public labor
exchange activities.

Strike means a concerted stoppage of work
by employees as a result of a labor dispute,
or any concerted slowdown or other con-
certed interruption of operation (including
stoppage by reason of the expiration of a col-
lective bargaining agreement).

Successor in interest means:

(1) Where an employer has violated 29 CFR
part 503, or this subpart, and has ceased
doing business or cannot be located for pur-
poses of enforcement, a successor in interest
to that employer may be held liable for the
duties and obligations of the violating em-
ployer in certain circumstances. The fol-
lowing factors, as used under Title VII of the
Civil Rights Act and the Vietnam Era Vet-
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erans’ Readjustment Assistance Act, may be
considered in determining whether an em-
ployer is a successor in interest; no one fac-
tor 1is dispositive, but all of the cir-
cumstances will be considered as a whole:

(i) Substantial continuity of the same busi-
ness operations;

(ii) Use of the same facilities;

(iii) Continuity of the work force;

(iv) Similarity of jobs and working condi-
tions;

(v) Similarity of supervisory personnel;

(vi) Whether the former management or
owner retains a direct or indirect interest in
the new enterprise;

(vii) Similarity in machinery, equipment,
and production methods;

(viii) Similarity of products and services;
and

(ix) The ability of the predecessor to pro-
vide relief.

(2) For purposes of debarment only, the
primary consideration will be the personal
involvement of the firm’s ownership, man-
agement, supervisors, and others associated
with the firm in the violation(s) at issue.

United States (U.S.) means the continental
U.S., Alaska, Hawaii, the Commonwealth of
Puerto Rico, and the territories of Guam,
the U.S. Virgin Islands, and the Common-
wealth of the Northern Mariana Islands
(CNMI).

United States Citicenship and Immigration
Services (USCIS) means the Federal agency
within DHS that makes the determination
under the INA whether to grant petitions
filed by employers seeking H-2B workers to
perform temporary non-agricultural work in
the U.S.

United States worker (U.S. worker) means a
worker who is:

(1) A citizen or national of the U.S.;

(2) An alien who is lawfully admitted for
permanent residence in the U.S., is admitted
as a refugee under 8 U.S.C. 1157, is granted
asylum under 8 U.S.C. 1158, or is an immi-
grant otherwise authorized (by the INA or by
DHS) to be employed in the U.S.; or

(3) An individual who is not an unauthor-
ized alien (as defined in 8 U.S.C. 1324a(h)(3))
with respect to the employment in which the
worker is engaging.

Wage and Hour Division (WHD) means the
agency within the Department with inves-
tigatory and law enforcement authority, as
delegated from DHS, to carry out the provi-
sions under 8 U.S.C. 1184(c).

Wages mean all forms of cash remuneration
to a worker by an employer in payment for
personal services.

§655.6 Temporary need.

(a) To use the H-2B program, the em-
ployer must establish that its need for
nonagricultural services or labor is
temporary, regardless of whether the
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