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Department who is performing an in-
vestigation, inspection, or law enforce-
ment function pursuant to 8 U.S.C. 
1101(a)(15)(H)(ii)(b) or 1184(c). Any such 
interference shall be a violation of the 
labor certification application and of 
this subpart, and the Administrator 
may take such further actions as the 
Administrator considers appropriate. 
(Federal criminal statutes prohibit cer-
tain interference with a Federal officer 
in the performance of official duties. 18 
U.S.C. 111 and 18 U.S.C. 1114.) 

(d) Confidentiality. The WHD Admin-
istrator shall, to the extent possible 
under existing law, protect the con-
fidentiality of any person who provides 
information to the Department in con-
fidence in the course of an investiga-
tion or otherwise under this subpart. 

EFFECTIVE DATE NOTE: At 77 FR 10163, Feb. 
21, 2012, § 655.50 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.50 Determinations. 
(a) Certifying Officers (COs). The Adminis-

trator, OFLC is the Department’s National 
CO. The Administrator, OFLC and the CO(s), 
by virtue of delegation from the Adminis-
trator, OFLC, have the authority to certify 
or deny Applications for Temporary Employ-
ment Certification under the H–2B non-
immigrant classification. If the Adminis-
trator, OFLC directs that certain types of 
temporary labor certification applications or 
a specific Application for Temporary Employ-
ment Certification under the H–2B non-
immigrant classification be handled by the 
OFLC’s National Office, the Director of the 
NPC will refer such applications to the Ad-
ministrator, OFLC. 

(b) Determination. Except as otherwise pro-
vided in this paragraph, the CO will make a 
determination either to certify or deny the 
Application for Temporary Employment Certifi-
cation. The CO will certify the application 
only if the employer has met all the require-
ments of this subpart, including the criteria 
for certification in § 655.51, thus dem-
onstrating that there is an insufficient num-
ber of U.S. workers who are qualified and 
who will be available for the job opportunity 
for which certification is sought and that the 
employment of the H–2B workers will not ad-
versely affect the benefits, wages, and work-
ing conditions of similarly employed U.S. 
workers. 

§ 655.51 Criteria for certification. 
(a) The criteria for certification in-

clude whether the employer has a valid 
H–2B Registration to participate in the 

H–2B program and has complied with 
all of the requirements necessary to 
grant the labor certification. 

(b) In making a determination 
whether there are insufficient U.S. 
workers to fill the employer’s job op-
portunity, the CO will count as avail-
able any U.S. worker referred by the 
SWA or any U.S. worker who applied 
(or on whose behalf an application is 
made) directly to the employer, but 
who was rejected by the employer for 
other than a lawful job-related reason. 

(c) A certification will not be granted 
to an employer that has failed to com-
ply with one or more sanctions or rem-
edies imposed by final agency actions 
under the H–2B program. 

[77 FR 10164, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10164, Feb. 
21, 2012, § 655.51 was added, effective Apr. 23, 
2012. 

§ 655.52 Approved certification. 

If a temporary labor certification is 
granted, the CO will send the approved 
Application for Temporary Employment 
Certification and a Final Determination 
letter to the employer by means nor-
mally assuring next day delivery, in-
cluding electronic mail, and a copy, if 
applicable, to the employer’s attorney 
or agent. If and when the Application 
for Temporary Employment Certification 
will be permitted to be electronically 
filed, the employer must sign the cer-
tified Application for Temporary Employ-
ment Certification as directed by the CO. 
The employer must retain a signed 
copy of the Application for Temporary 
Employment Certification, as required by 
§ 655.56. 

[77 FR 10164, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10164, Feb. 
21, 2012, § 655.52 was added, effective Apr. 23, 
2012. 

§ 655.53 Denied certification. 

If a temporary labor certification is 
denied, the CO will send the Final De-
termination letter to the employer by 
means normally assuring next day de-
livery, including electronic mail, and a 
copy, if applicable, to the employer’s 
attorney or agent. The Final Deter-
mination letter will: 
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