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Employment and Training Administration, Labor § 655.6 

Occupational employment statistics (OES) 
survey means the program under the jurisdic-
tion of the Bureau of Labor Statistics (BLS) 
that provides annual wage estimates for oc-
cupations at the State and MSA levels. 

Offered wage means the wage offered by an 
employer in an H–2B job order. The offered 
wage must equal or exceed the highest of the 
prevailing wage or Federal, State or local 
minimum wage. 

Office of Foreign Labor Certification (OFLC) 
means the organizational component of the 
ETA that provides national leadership and 
policy guidance and develops regulations to 
carry out the Secretary’s responsibilities for 
the admission of foreign workers to the U.S. 
to perform work described in 8 U.S.C. 
1101(a)(15)(H)(ii)(b). 

Prevailing wage determination (PWD) means 
the prevailing wage for the position, as de-
scribed in § 655.10, that is the subject of the 
Application for Temporary Employment Certifi-
cation. The PWD is made on ETA Form 9141, 
Application for Prevailing Wage Determination. 

Professional athlete is defined in 8 U.S.C. 
1182(a)(5)(A)(iii)(II), and means an individual 
who is employed as an athlete by: 

(1) A team that is a member of an associa-
tion of six or more professional sports teams 
whose total combined revenues exceed 
$10,000,000 per year, if the association gov-
erns the conduct of its members and regu-
lates the contests and exhibitions in which 
its member teams regularly engage; or 

(2) Any minor league team that is affili-
ated with such an association. 

Secretary means the Secretary of Labor, 
the chief official of the U.S. Department of 
Labor, or the Secretary’s designee. 

Secretary of the Department of Homeland Se-
curity means the chief official of the U.S. De-
partment of Homeland Security (DHS) or the 
Secretary of DHS’s designee. 

Secretary of State means the chief official of 
the U.S. Department of State or the Sec-
retary of State’s designee. 

State Workforce Agency (SWA) means a 
State government agency that receives funds 
under the Wagner-Peyser Act (29 U.S.C. 49 et 
seq.) to administer the State’s public labor 
exchange activities. 

Strike means a concerted stoppage of work 
by employees as a result of a labor dispute, 
or any concerted slowdown or other con-
certed interruption of operation (including 
stoppage by reason of the expiration of a col-
lective bargaining agreement). 

Successor in interest means: 
(1) Where an employer has violated 29 CFR 

part 503, or this subpart, and has ceased 
doing business or cannot be located for pur-
poses of enforcement, a successor in interest 
to that employer may be held liable for the 
duties and obligations of the violating em-
ployer in certain circumstances. The fol-
lowing factors, as used under Title VII of the 
Civil Rights Act and the Vietnam Era Vet-

erans’ Readjustment Assistance Act, may be 
considered in determining whether an em-
ployer is a successor in interest; no one fac-
tor is dispositive, but all of the cir-
cumstances will be considered as a whole: 

(i) Substantial continuity of the same busi-
ness operations; 

(ii) Use of the same facilities; 
(iii) Continuity of the work force; 
(iv) Similarity of jobs and working condi-

tions; 
(v) Similarity of supervisory personnel; 
(vi) Whether the former management or 

owner retains a direct or indirect interest in 
the new enterprise; 

(vii) Similarity in machinery, equipment, 
and production methods; 

(viii) Similarity of products and services; 
and 

(ix) The ability of the predecessor to pro-
vide relief. 

(2) For purposes of debarment only, the 
primary consideration will be the personal 
involvement of the firm’s ownership, man-
agement, supervisors, and others associated 
with the firm in the violation(s) at issue. 

United States (U.S.) means the continental 
U.S., Alaska, Hawaii, the Commonwealth of 
Puerto Rico, and the territories of Guam, 
the U.S. Virgin Islands, and the Common-
wealth of the Northern Mariana Islands 
(CNMI). 

United States Citizenship and Immigration 
Services (USCIS) means the Federal agency 
within DHS that makes the determination 
under the INA whether to grant petitions 
filed by employers seeking H–2B workers to 
perform temporary non-agricultural work in 
the U.S. 

United States worker (U.S. worker) means a 
worker who is: 

(1) A citizen or national of the U.S.; 
(2) An alien who is lawfully admitted for 

permanent residence in the U.S., is admitted 
as a refugee under 8 U.S.C. 1157, is granted 
asylum under 8 U.S.C. 1158, or is an immi-
grant otherwise authorized (by the INA or by 
DHS) to be employed in the U.S.; or 

(3) An individual who is not an unauthor-
ized alien (as defined in 8 U.S.C. 1324a(h)(3)) 
with respect to the employment in which the 
worker is engaging. 

Wage and Hour Division (WHD) means the 
agency within the Department with inves-
tigatory and law enforcement authority, as 
delegated from DHS, to carry out the provi-
sions under 8 U.S.C. 1184(c). 

Wages mean all forms of cash remuneration 
to a worker by an employer in payment for 
personal services. 

§ 655.6 Temporary need. 
(a) To use the H–2B program, the em-

ployer must establish that its need for 
nonagricultural services or labor is 
temporary, regardless of whether the 
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underlying job is permanent or tem-
porary. 8 CFR 214.2(h)(6)(ii). 

(b) The employer’s need is considered 
temporary if justified to the Secretary 
as either a one-time occurrence, a sea-
sonal need, a peakload need, or an 
intermittent need, as defined by the 
Department of Homeland Security. 8 
CFR 214.2(h)(6)(ii)(B). 

(c) Except where the employer’s need 
is based on a one-time occurrence, the 
Secretary will, absent unusual cir-
cumstances, deny an Application for 
Temporary Employment Certification 
where the employer has a recurring, 
seasonal or peakload need lasting more 
than 10 months. 

(d) The temporary nature of the work 
or services to be performed in applica-
tions filed by job contractors will be 
determined by examining the job con-
tractor’s own need for the services or 
labor to be performed in addition to 
the needs of each individual employer 
with whom the job contractor has 
agreed to provide workers as part of a 
signed work contract or labor services 
agreement. 

(e) The employer filing the applica-
tion must maintain documentation evi-
dencing the temporary need and be pre-
pared to submit this documentation in 
response to a Request for Further In-
formation (RFI) from the CO prior to 
rendering a Final Determination or in 
the event of an audit examination. The 
documentation required in this section 
must be retained by the employer for a 
period of no less than 3 years from the 
date of the labor certification. 

EFFECTIVE DATE NOTE: At 77 FR 10148, Feb. 
21, 2012, § 655.6 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.6 Temporary need. 
(a) An employer seeking certification 

under this subpart must establish that its 
need for non-agricultural services or labor is 
temporary, regardless of whether the under-
lying job is permanent or temporary. 8 CFR 
214.2(h)(6)(ii)(A). 

(b) The employer’s need is considered tem-
porary if justified to the CO as one of the fol-
lowing: A one-time occurrence; a seasonal 
need; a peakload need; or an intermittent 
need, as defined by DHS. 8 CFR 
214.2(h)(6)(ii)(B). Except where the employ-
er’s need is based on a one-time occurrence, 
the CO will deny a request for an H–2B Reg-
istration or an Application for Temporary Em-

ployment Certification where the employer has 
a need lasting more than 9 months. 

(c) A job contractor will only be permitted 
to seek certification if it can demonstrate 
through documentation its own temporary 
need, not that of its employer-client(s). A job 
contractor will only be permitted to file ap-
plications based on a seasonal need or a one- 
time occurrence. 

§ 655.7 Persons and entities authorized 
to file. 

(a) Persons authorized to file. In addi-
tion to the employer applicant, a re-
quest for an H–2B Registration or an Ap-
plication for Temporary Employment Cer-
tification may be filed by an attorney or 
agent, as defined in § 655.5. 

(b) Employer’s signature required. Re-
gardless of whether the employer is 
represented by an attorney or agent, 
the employer is required to sign the H– 
2B Registration and Application for Tem-
porary Employment Certification and all 
documentation submitted to the De-
partment. 

[77 FR 10151, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10151, Feb. 
21, 2012, § 655.7 was added, effective Apr. 23, 
2012. 

§ 655.8 Requirements for agents. 
An agent filing an Application for 

Temporary Employment Certification on 
behalf of an employer must provide: 

(a) A copy of the agent agreement or 
other document demonstrating the 
agent’s authority to represent the em-
ployer; and 

(b) A copy of the Migrant and Sea-
sonal Agricultural Worker Protection 
Act (MSPA) Farm Labor Contractor 
Certificate of Registration, if the agent 
is required under MSPA, at 29 U.S.C. 
1801 et seq., to have such a certificate, 
identifying the specific farm labor con-
tracting activities the agent is author-
ized to perform. 

[77 FR 10151, Feb. 21, 2012] 

EFFECTIVE DATE NOTE: At 77 FR 10151, Feb. 
21, 2012, § 655.8 was added, effective Apr. 23, 
2012. 

§ 655.9 Disclosure of foreign worker 
recruitment. 

(a) The employer, and its attorney or 
agent, as applicable, must provide a 
copy of all agreements with any agent 
or recruiter whom it engages or plans 
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