AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Employment and Training Administration, Labor

enforcement proceedings. No employer
shall intimidate, threaten, restrain, co-
erce, blacklist, discharge, retaliate, or
in any manner discriminate against
any person because such person has:

(i) Filed a complaint or appeal under
or related to section 258 of the INA (8
U.S.C. 1288) or subpart F or G of this
part;

(ii) Testified or is about to testify in
any proceeding under or related to sec-
tion 258 of the INA (8 U.S.C. 1288) or
subpart F or G of this part;

(iii) Exercised or asserted on behalf
of himself or herself or others any
right or protection afforded by section
258 of the INA (8 U.S.C. 1288) or subpart
F or G of this part.

(iv) Consulted with an employee of a
legal assistance program or an attor-
ney on matters related to section 258 of
the Act or to subpart F or G of this
part or any other DOL regulation pro-
mulgated pursuant to 8 U.S.C. 1288.

(2) In the event of such intimidation
or restraint as are described in para-
graph (d)(1) of this section, the conduct
shall be a violation of the attestation
and subparts F and G of this part, and
the Administrator may take such fur-
ther actions as the Administrator con-
siders appropriate.

(e) The Administrator shall, to the
extent possible under existing law, pro-
tect the confidentiality of any person
who provides information to the De-
partment in confidence in the course of
an investigation or otherwise under
subpart F or G of this part. However,
confidentiality will not be afforded to
the complainant or to information pro-
vided by the complainant.

§655.605 Complaints and investigative
procedures.

(a) The Administrator, through an
investigation, shall determine whether
a basis exists to make a finding that:

(1) An attesting employer has—

(i) Failed to meet conditions attested
to; or

(ii) Misrepresented a material fact in
an attestation.

(NOTE: Federal criminal statutes provide
penalties of up to $10,000 and/or imprison-
ment of up to 5 years for knowing and willful
submission of false statements to the Fed-
eral Government. 18 U.S.C. 1001; see also 18
U.S.C. 1546.); or

§655.605

(2) In the case of an employer oper-
ating under the automated vessel ex-
ception to the prohibition on utilizing
alien crewmembers to perform
longshore activity(ies) at a U.S. port,
the employer—

(i) Is utilizing alien crewmember(s)
to perform longshore activity(ies) at a
port where the prevailing practice has
not been to use such workers for such
activity(ies); or

(ii) Is utilizing alien crewmember(s)
to perform longshore activities:

(A) During a strike or lockout in the
course of a labor dispute at the U.S.
port; and/or

(B) With intent or design to influence
an election of a bargaining representa-
tive for workers at the U.S. port; or

(3) An employer failed to comply in
any other manner with the provisions
of subpart F or G of this part.

(b) Any aggrieved person or organiza-
tion may file a complaint of a violation
of the provisions of subpart F or G of
this part.

(1) No particular form of complaint is
required, except that the complaint
shall be written or, if oral, shall be re-
duced to writing by the Wage and Hour
Division official who receives the com-
plaint.

(2) The complaint shall set forth suf-
ficient facts for the Administrator to
determine—

(1) Whether, in the case of an attest-
ing employer, there is reasonable cause
to believe that particular part or parts
of the attestation or regulations have
been violated; or

(ii) Whether, in the case of an em-
ployer claiming the automated vessel
exception, the preponderance of the
evidence submitted by any interested
party shows that conditions exist that
would require the employer to file an
attestation.

(3) The complaint may be submitted
to any local Wage and Hour Division
office; the addresses of such offices are
found in local telephone directories.
The office or person receiving such a
complaint shall refer it to the office of
the Wage and Hour Division admin-
istering the area in which the reported
violation is alleged to have occurred.

(c) The Administrator shall deter-
mine whether there is reasonable cause
to believe that the complaint warrants
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§655.610

investigation. If the Administrator de-
termines that the complaint fails to
present reasonable cause for an inves-
tigation, the Administrator shall so
notify the complainant, who may sub-
mit a new complaint, with such addi-
tional information as may be nec-
essary. There shall be no hearing pur-
suant to §655.625 for the Administra-
tor’s determination not to conduct an
investigation. If the Administrator de-
termines that an investigation on the
complaint is warranted, the investiga-
tion shall be conducted and a deter-
mination issued within 180 calendar
days of the Administrator’s receipt of
the complaint, or later for good cause
shown.

(d) In conducting an investigation,
the Administrator may consider and
make part of the investigation file any
evidence or materials that have been
compiled in any previous investigation
regarding the same or a closely related
matter.

(e) In conducting an investigation
under an attestation, the Adminis-
trator shall take into consideration the
employer’s burden to provide facts and
evidence to establish the matters as-
serted. In conducting an investigation
regarding an employer’s eligibility for
the automated vessel exception, the
Administrator shall not impose the
burden of proof on the employer, but
shall consider all evidence from any in-
terested party in determining whether
the employer is not eligible for the ex-
ception.

(f) In an investigation regarding the
use of alien crewmembers to perform
longshore activity(ies) in a U.S. port
(whether by an attesting employer or
by an employer claiming the auto-
mated vessel exception), the Adminis-
trator shall accept as conclusive proof
a previous Departmental determina-
tion, published in the FEDERAL REG-
ISTER pursuant to §655.670, establishing
that such use of alien crewmembers is
not the prevailing practice for the ac-
tivity(ies) and U.S. port at issue. The
Administrator shall give appropriate
weight to a previous Departmental de-
termination published in the FEDERAL
REGISTER pursuant to §655.670, estab-
lishing that at the time of such deter-
mination, such wuse of alien crew-
members was the prevailing practice
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for the activity(ies) and U.S. port at
issue.

(g) When an investigation has been
conducted, the Administrator shall,
within the time period specified in
paragraph (c) of this section, issue a
written determination as to whether a
basis exists to make a finding stated in
paragraph (a) of this section. The de-
termination shall be issued and an op-
portunity for a hearing shall be af-
forded in accordance with the proce-
dures specified in §655.625(d) of this
part.

§655.610 Automated vessel exception
to prohibition on utilization of alien
crewmember(s) to perform
longshore activity(ies) at a U.S.
port.

(a) The Act establishes a rebuttable
presumption that the prevailing prac-
tice in U.S. ports is for automated ves-
sels (i.e., vessels equipped with auto-
mated self- unloading conveyor belts or
vacuum-actuated systems) to use alien
crewmembers to perform longshore ac-
tivity(ies) through the use of the self-
unloading equipment. An employer
claiming the automated vessel excep-
tion does not have the burden of estab-
lishing eligibility for the exception.

(b) In the event of a complaint as-
serting that an employer claiming the
automated vessel exception is not eli-
gible for such exception, the Adminis-
trator shall determine whether the pre-
ponderance of the evidence submitted
by any interested party shows that:

(1) It is not the prevailing practice at
the U.S. port to wuse alien crew-
member(s) to perform the longshore ac-
tivity(ies) through the use of the self-
unloading equipment; or

(2) The employer is using alien crew-
members to perform longshore activ-
ity(ies)—

(i) During a strike or lockout in the
course of a labor dispute at the U.S.
port; and/or

(ii) With intent or design to influence
an election of a bargaining representa-
tive for workers at the U.S. port.

(c) In making the prevailing practice
determination required by paragraph
(b)(1) of this section, the Administrator
shall determine whether, in the 12-
month period preceding the date of the
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