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Administrator’s receipt of the com-
plaint, one of the following conditions 
existed: 

(1) Over fifty percent of the auto-
mated vessels docking at the port used 
alien crewmembers for the activity (for 
purposes of this paragraph (c)(1) of this 
section, a vessel shall be counted each 
time it docks at the particular port); or 

(2) Alien crewmembers made up over 
fifty percent of the workers who per-
formed the activity with respect to 
such automated vessels. 

(d) An interested party, complaining 
that the automated vessel exception is 
not applicable to a particular em-
ployer, shall provide to the Adminis-
trator evidence such as: 

(1) A written summary of a survey of 
the experience of masters of automated 
vessels which entered the local port in 
the previous year, describing the prac-
tice in the port as to the use of alien 
crewmembers; 

(2) A letter, affidavit, or other writ-
ten statement from an appropriate 
local port authority regarding the use 
of alien crewmembers to perform the 
longshore activity at the port in the 
previous year; 

(3) Written statements from collec-
tive bargaining representatives and/or 
shipping agents with direct knowledge 
of practices regarding the use of alien 
crewmembers at the port in the pre-
vious year. 

§ 655.615 Cease and desist order. 
(a) If the Administrator determines 

that reasonable cause exists to conduct 
an investigation with respect to an at-
testation, the complainant may re-
quest that the Administrator enter a 
cease and desist order against the em-
ployer against whom the complaint is 
lodged. 

(1) The request for a cease and desist 
order may be filed along with the com-
plaint, or may be filed subsequently. 
The request, including all accom-
panying documents, shall be filed in 
duplicate with the same Wage and 
Hour Division office that received the 
complaint. 

(2) No particular form is prescribed 
for a request for a cease and desist 
order pursuant to this paragraph (a). 
However, any such request shall: 

(i) Be dated; 

(ii) Be typewritten or legibly written; 
(iii) Specify the attestation provi-

sion(s) with respect to which the em-
ployer allegedly failed to comply and/ 
or submitted misrepresentation(s) of 
material fact(s); 

(iv) Be accompanied by evidence to 
substantiate the allegation(s) of non-
compliance and/or misrepresentation; 

(v) Be signed by the complaining 
party making the request or by the au-
thorized representative of such party; 

(vi) Include the address at which such 
complaining party or authorized rep-
resentative desires to receive further 
communications relating thereto. 

(3) Upon receipt of a request for a 
cease and desist order, the Adminis-
trator shall promptly notify the em-
ployer of the request. The Administra-
tor’s notice shall: 

(i) Inform the employer that it may 
respond to the request and meet with a 
Wage and Hour Division official within 
14 calendar days of the date of the no-
tice; 

(ii) Be served upon the employer by 
facsimile transmission, in person, or by 
certified or regular mail, at the address 
of the U.S. agent stated on the employ-
er’s attestation; 

(iii) Be accompanied by copies of the 
complaint, the request for a cease and 
desist order, the evidence submitted by 
the complainant, and any evidence 
from other investigation(s) of the same 
or a closely related matter which the 
Administrator may incorporate into 
the record. (Any such evidence from 
other investigation(s) shall also be 
made available for examination by the 
complaining party at the Wage and 
Hour Division office which issued the 
notice.) 

(4) No particular form is prescribed 
for the employer’s response to the com-
plaining party’s request for a cease and 
desist order under this paragraph (a), 
however, any such response shall: 

(i) Be dated; 
(ii) Be submitted by facsimile trans-

mission, in person, by certified or reg-
ular mail, or by courier service to the 
Wage and Hour Division office which 
issued the notice of the request; 

(iii) Be received by the appropriate 
Wage and Hour Division office no later 
than 14 calendar days from the date of 
the notice of the request; 

VerDate Mar<15>2010 09:58 May 15, 2012 Jkt 226065 PO 00000 Frm 00641 Fmt 8010 Sfmt 8002 Y:\SGML\226065.XXX 226065em
cd

on
al

d 
on

 D
S

K
7T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



630 

20 CFR Ch. V (4–1–12 Edition) § 655.615 

(iv) Be typewritten or legibly writ-
ten; 

(v) Explain, in any detail desired by 
the employer, the employer’s grounds 
or reasons as to why the Administrator 
should deny the requested cease and 
desist order; 

(vi) Be accompanied by evidence to 
substantiate the employer’s grounds or 
reasons as to why the Administrator 
should deny the requested cease and 
desist order; 

(vii) Specify whether the employer 
desires an informal meeting with a 
Wage and Hour Division official; 

(viii) Be signed by the employer or 
its authorized representative; and 

(ix) Include the address at which the 
employer or its authorized representa-
tive desires to receive further commu-
nications relating thereto, if such ad-
dress is different from the address of 
the U.S. agent stated on the attesta-
tion. 

(5) In the event the employer re-
quests a meeting with a Wage and Hour 
Division official, the Administrator 
shall provide the employer and the 
complaining party, or their authorized 
representatives, an opportunity for 
such a meeting to present their views 
regarding the evidence and arguments 
submitted by the parties. This shall be 
an informal meeting, not subject to 
any procedural rules. The meeting 
shall be held within the 14 calendar 
days permitted for the employer’s re-
sponse to the request for the cease and 
desist order, and shall be held at a time 
and place set by the Wage and Hour Di-
vision official, who shall notify the 
parties. 

(6) After receipt of the employer’s 
timely response and after any informal 
meeting which may have been held 
with the parties, the Administrator 
shall promptly issue a written deter-
mination, either denying the request or 
issuing a cease and desist order. In 
making the determination, the Admin-
istrator shall consider all the evidence 
submitted, including any evidence 
from the same or a closely related mat-
ter which the Administrator has incor-
porated into the record and provided to 
the employer. If the Administrator de-
termines that the complaining party’s 
position is supported by a preponder-
ance of the evidence submitted, the Ad-

ministrator shall order that the em-
ployer cease the activities specified in 
the determination, until the comple-
tion of the Administrator’s investiga-
tion and any subsequent proceedings 
pursuant to § 655.625 of this part, unless 
the prohibition is lifted by subsequent 
order of the Administrator because it 
is later determined that the employer’s 
position was correct. While the cease 
and desist order is in effect, ETA shall 
suspend the subject attestation, either 
in whole or in part, and shall not ac-
cept any subsequent attestation from 
the employer for the activity(ies) and 
U.S. port or location in the State of 
Alaska at issue. 

(7) The Administrator’s cease and de-
sist order shall be served on the em-
ployer at the address of its designated 
U.S. based representative or at the ad-
dress specified in the employer’s re-
sponse, by facsimile transmission, per-
sonal service, or certified mail. 

(b) If the Administrator determines 
that reasonable cause exists to conduct 
an investigation with respect to a com-
plaint that a non-attesting employer is 
not entitled to the automated vessel 
exception to the requirement for the 
filing of an attestation, a complaining 
party may request that the Adminis-
trator enter a cease and desist order 
against the employer against whom the 
complaint is lodged. 

(1) The request for a cease and desist 
order may be filed along with the com-
plaint, or may be filed subsequently. 
The request, including all accom-
panying documents, shall be filed in 
duplicate with the same Wage and 
Hour Division office that received the 
complaint. 

(2) No particular form is prescribed 
for a request for a cease and desist 
order pursuant to this paragraph. How-
ever, any such request shall: 

(i) Be dated; 
(ii) Be typewritten or legibly written; 
(iii) Specify the circumstances which 

allegedly require that the employer be 
denied the use of the automated vessel 
exception; 

(iv) Be accompanied by evidence to 
substantiate the allegation(s); 

(v) Be signed by the complaining 
party making the request or by the au-
thorized representative of such party; 
and 
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(vi) Include the address at which such 
complaining party or authorized rep-
resentative desires to receive further 
communications relating thereto. 

(3) Upon receipt of a request for a 
cease and desist order, the Adminis-
trator shall notify the employer of the 
request. The Administrator’s notice 
shall: 

(i) Inform the employer that it may 
respond to the request and meet with a 
Wage and Hour Division official within 
14 calendar days of the date of the no-
tice; 

(ii) Be served upon the employer by 
facsimile transmission, in person, or by 
certified or regular mail, at the em-
ployer’s last known address; and 

(iii) Be accompanied by copies of the 
complaint, the request for a cease and 
desist order, the evidence submitted by 
the complainant, and any evidence 
from other investigation(s) of the same 
or a closely related matter which the 
Administrator may incorporate into 
the record. (Any such evidence from 
other investigation(s) shall also be 
made available for examination by the 
complaining party at the Wage and 
Hour Division office which issued the 
notice.) 

(4) No particular form is prescribed 
for the employer’s response to the com-
plaining party’s request for a cease and 
desist order under this paragraph (b). 
However, any such response shall: 

(i) Be dated; 
(ii) Be submitted by facsimile trans-

mission, in person, by certified or reg-
ular mail, or by courier service to the 
Wage and Hour Division office which 
issued the notice of the request; 

(iii) Be received by the appropriate 
Wage and Hour Division office no later 
than 14 calendar days from the date of 
the notice of the request; 

(iv) Be typewritten or legibly writ-
ten; 

(v) Explain, in any detail desired by 
the employer, the employer’s grounds 
or reasons as to why the Administrator 
should deny the requested cease and 
desist order; 

(vi) Be accompanied by evidence to 
substantiate the employer’s grounds or 
reasons as to why the Administrator 
should deny the requested cease and 
desist order; 

(vii) Specify whether the employer 
desires an informal meeting with a 
Wage and Hour Division official; 

(viii) Be signed by the employer or 
its authorized representative; and 

(ix) Include the address at which the 
employer or its authorized representa-
tive desires to receive further commu-
nications relating thereto. 

(5) In the event the employer re-
quests a meeting with a Wage and Hour 
Division official, the Administrator 
shall provide the employer and the 
complaining party, or their authorized 
representatives, an opportunity for 
such a meeting to present their views 
regarding the evidence and arguments 
submitted by the parties. This shall be 
an informal meeting, not subject to 
any procedural rules. The meeting 
shall be held within the 14 calendar 
days permitted for the employer’s re-
sponse to the request for the cease and 
desist order, and shall be held at a time 
and place set by the Wage and Hour Di-
vision official, who shall notify the 
parties. 

(6) After receipt of the employer’s 
timely response and after any informal 
meeting which may have been held 
with the parties, the Administrator 
shall promptly issue a written deter-
mination, either denying the request or 
issuing a cease and desist order. If the 
Administrator determines that the 
complaining party’s position is sup-
ported by a preponderance of the evi-
dence submitted, the Administrator 
shall order that the employer cease the 
use of alien crewmembers to perform 
the longshore activity(ies) specified in 
the order. In making the determina-
tion, the Administrator shall consider 
all the evidence submitted, including 
any evidence from the same or a close-
ly related matter which the Adminis-
trator has incorporated into the record 
and provided to the employer. The 
order shall remain in effect until the 
completion of the investigation and 
any subsequent hearing proceedings 
pursuant to § 655.625 of this part, unless 
the employer files and maintains on 
file with ETA an attestation pursuant 
to § 655.520 of this part or unless the 
prohibition is lifted by subsequent 
order of the Administrator because it 
is later determined that the employer’s 
position was correct. 
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(7) The Administrator’s cease and de-
sist order shall be served on the em-
ployer or its designated representative 
by facsimile transmission, personal 
service, or by certified mail at the ad-
dress specified in the employer’s re-
sponse or, if no such address was speci-
fied, at the employer’s last known ad-
dress. 

§ 655.620 Civil money penalties and 
other remedies. 

(a) The Administrator may assess a 
civil money penalty not to exceed 
$5,000 for each alien crewmember with 
respect to whom there has been a viola-
tion of the attestation or subpart F or 
G of this part. The Administrator may 
also impose appropriate remedy(ies). 

(b) In determining the amount of 
civil money penalty to be assessed, the 
Administrator shall consider the type 
of violation committed and other rel-
evant factors. The factors which may 
be considered include, but are not lim-
ited to, the following: 

(1) Previous history of violation, or 
violations, by the employer under the 
Act and subpart F or G of this part; 

(2) The number of workers affected 
by the violation or violations; 

(3) The gravity of the violation or 
violations; 

(4) Efforts made by the violator in 
good faith to comply with the provi-
sions of 8 U.S.C. 1288(c) and subparts F 
and G of this part; 

(5) The violator’s explanation of the 
violation or violations; 

(6) The violator’s commitment to fu-
ture compliance; and/or 

(7) The extent to which the violator 
achieved a financial gain due to the 
violation, or the potential financial 
loss, potential injury or adverse effect 
with respect to other parties. 

(c) The civil money penalty, and any 
other remedy determined by the Ad-
ministrator to be appropriate, are im-
mediately due for payment or perform-
ance upon the assessment by the Ad-
ministrator, or the decision by an ad-
ministrative law judge where a hearing 
is requested, or the decision by the 
Secretary where review is granted. The 
employer shall remit the amount of the 
civil money penalty, by certified check 
or money order made payable to the 
order of ‘‘Wage and Hour Division, 

Labor.’’ The remittance shall be deliv-
ered or mailed to the Wage and Hour 
Division office for the area in which 
the violations occurred. The perform-
ance of any other remedy prescribed by 
the Administrator shall follow proce-
dures established by the Adminis-
trator. The employer’s failure to pay 
the civil money penalty, or to perform 
any other remedy prescribed by the Ad-
ministrator, shall result in the rejec-
tion by ETA of any future attestation 
submitted by the employer, until such 
payment or performance is accom-
plished. 

§ 655.625 Written notice, service and 
Federal Register publication of Ad-
ministrator’s determination. 

(a) The Administrator’s determina-
tion, issued pursuant to § 655.605 of this 
part, shall be served on the complain-
ant, the employer, and other known in-
terested parties by personal service or 
by certified mail at the parties’ last 
known addresses. Where service by cer-
tified mail is not accepted by the 
party, the Administrator may exercise 
discretion to serve the determination 
by regular mail. 

(b) Where the Administrator deter-
mines the prevailing practice regarding 
the use of alien crewmember(s) to per-
form longshore activity(ies) in a U.S. 
port (whether the Administrator’s in-
vestigation involves an employer oper-
ating under an attestation, or under 
the automated vessel exception), the 
Administrator shall, simultaneously 
with issuance of the determination, 
publish in the FEDERAL REGISTER a no-
tice of the determination. The notice 
shall identify the activity(ies), the U.S. 
port, and the prevailing practice re-
garding the use of alien crewmembers. 
The notice shall also inform interested 
parties that they may request a hear-
ing pursuant to § 655.630 of this part, 
within 15 days of the date of the deter-
mination. 

(c) The Administrator shall file with 
the Chief Administrative Law Judge, 
U.S. Department of Labor, a copy of 
the complaint and the Administrator’s 
determination. 

(d) The Administrator’s written de-
termination required by § 655.605 of this 
part shall: 
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