AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§655.6, Nt.

underlying job is permanent or tem-
porary. 8 CFR 214.2(h)(6)(ii).

(b) The employer’s need is considered
temporary if justified to the Secretary
as either a one-time occurrence, a sea-
sonal need, a peakload need, or an
intermittent need, as defined by the
Department of Homeland Security. 8
CFR 214.2(h)(6)(ii)(B).

(c) Except where the employer’s need
is based on a one-time occurrence, the
Secretary will, absent unusual cir-
cumstances, deny an Application for
Temporary Employment  Certification
where the employer has a recurring,
seasonal or peakload need lasting more
than 10 months.

(d) The temporary nature of the work
or services to be performed in applica-
tions filed by job contractors will be
determined by examining the job con-
tractor’s own need for the services or
labor to be performed in addition to
the needs of each individual employer
with whom the job contractor has
agreed to provide workers as part of a
signed work contract or labor services
agreement.

(e) The employer filing the applica-
tion must maintain documentation evi-
dencing the temporary need and be pre-
pared to submit this documentation in
response to a Request for Further In-
formation (RFI) from the CO prior to
rendering a Final Determination or in
the event of an audit examination. The
documentation required in this section
must be retained by the employer for a
period of no less than 3 years from the
date of the labor certification.

EFFECTIVE DATE NOTE: At 77 FR 10148, Feb.
21, 2012, §655.6 was revised, effective Apr. 23,
2012. For the convenience of the user, the re-
vised text is set forth as follows:

§655.6 Temporary need.

(a) An employer seeking certification
under this subpart must establish that its
need for non-agricultural services or labor is
temporary, regardless of whether the under-
lying job is permanent or temporary. 8 CFR
214.2(h)(6)(i1)(A).

(b) The employer’s need is considered tem-
porary if justified to the CO as one of the fol-
lowing: A one-time occurrence; a seasonal
need; a peakload need; or an intermittent
need, as defined by DHS. 8 CFR
214.2(h)(6)(i1)(B). Except where the employ-
er’s need is based on a one-time occurrence,
the CO will deny a request for an H-2B Reg-
istration or an Application for Temporary Em-
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ployment Certification where the employer has
a need lasting more than 9 months.

(c) A job contractor will only be permitted
to seek certification if it can demonstrate
through documentation its own temporary
need, not that of its employer-client(s). A job
contractor will only be permitted to file ap-
plications based on a seasonal need or a one-
time occurrence.

§655.7 Persons and entities authorized
to file.

(a) Persons authoriced to file. In addi-
tion to the employer applicant, a re-
quest for an H-2B Registration or an Ap-
plication for Temporary Employment Cer-
tification may be filed by an attorney or
agent, as defined in §655.5.

(b) Employer’s signature required. Re-
gardless of whether the employer is
represented by an attorney or agent,
the employer is required to sign the H-
2B Registration and Application for Tem-
porary Employment Certification and all
documentation submitted to the De-
partment.

[77 FR 10151, Feb. 21, 2012]

EFFECTIVE DATE NOTE: At 77 FR 10151, Feb.
21, 2012, §655.7 was added, effective Apr. 23,
2012.

§655.8 Requirements for agents.

An agent filing an Application for
Temporary Employment Certification on
behalf of an employer must provide:

(a) A copy of the agent agreement or
other document demonstrating the
agent’s authority to represent the em-
ployer; and

(b) A copy of the Migrant and Sea-
sonal Agricultural Worker Protection
Act (MSPA) Farm Labor Contractor
Certificate of Registration, if the agent
is required under MSPA, at 29 U.S.C.
1801 et seq., to have such a certificate,
identifying the specific farm labor con-
tracting activities the agent is author-
ized to perform.

[77 FR 10151, Feb. 21, 2012]

EFFECTIVE DATE NOTE: At 77 FR 10151, Feb.
21, 2012, §655.8 was added, effective Apr. 23,
2012.

§655.9 Disclosure of foreign worker
recruitment.

(a) The employer, and its attorney or
agent, as applicable, must provide a
copy of all agreements with any agent
or recruiter whom it engages or plans
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