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(h) Disqualification from approval of
petitions. Where the WHD Adminis-
trator finds a substantial failure to
meet any conditions of the application
or in a DHS Form I-129, or a willful
misrepresentation of a material fact in
an application or in a DHS Form I-129,
as those terms are defined in §655.31,
the Administrator may recommend
that ETA debar the employer for a pe-
riod of no less than 1 year, and no more
than 3 years.

(i) If the WHD Administrator finds a
violation of the provisions specified in
this subpart, the Administrator may
impose such other administrative rem-
edies as the Administrator determines
to be appropriate, including reinstate-
ment of displaced U.S. workers, or
other appropriate legal or equitable
remedies. If the WHD Administrator
finds that an employer has not paid
wages at the wage level specified under
the application and required by
§6565.22(e), the Administrator may re-
quire the employer to provide for pay-
ment of such amounts of back pay as
may be required to comply with the re-
quirements of §655.22(e).

(j) The civil money penalties deter-
mined by the WHD Administrator to be
appropriate are due for payment within
30 days of the assessment by the Ad-
ministrator, or upon the decision by an
administrative law judge where a hear-
ing is timely requested, or upon the de-
cision by the Secretary where review is
granted. The employer shall remit the
amount of the civil money penalty by
certified check or money order made
payable to the order of ‘““Wage and
Hour Division, Labor.” The remittance
shall be delivered or mailed to the
Wage and Hour Division office in the
manner directed in the Administrator’s
notice of determination. The payment
or performance of any other remedy
prescribed by the Administrator shall
follow procedures established by the
Administrator.

(k) The Federal Civil Penalties Infla-
tion Adjustment Act of 1990, as amend-
ed (28 U.S.C. 2461 note), requires that
inflationary adjustments to civil
money penalties in accordance with a
specified cost-of-living formula be
made, by regulation, at least every 4
years. The adjustments are to be based
on changes in the Consumer Price

§655.70

Index for all Urban Consumers (CPI-U)
for the U.S. City Average for All Items.
The adjusted amounts will be published
in the FEDERAL REGISTER. The amount
of the penalty in a particular case will
be based on the amount of the penalty
in effect at the time the violation oc-
curs.

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb.
21, 2012, §655.65 was removed and reserved, ef-
fective Apr. 23, 2012.

§§655.66-655.69 [Reserved]

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb.
21, 2012, §§655.66 through 655.69 were added
and reserved, effective Apr. 23, 2012.

INTEGRITY MEASURES

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb.
21, 2012, an undesignated center heading was
added before §655.70, effective Apr. 23, 2012.

§655.70 WHD Administrator’s deter-
mination.

(a) The WHD Administrator’s deter-
mination shall be served on the em-
ployer by personal service or by cer-
tified mail at the employer’s last
known address. Where service by cer-
tified mail is not accepted by the em-
ployer, the Administrator may exercise
discretion to serve the determination
by regular mail.

(b) The WHD Administrator shall file
with the Chief Administrative Law
Judge, U.S. Department of Labor, a
copy of the Administrator’s determina-
tion.

(c) The WHD Administrator’s written
determination shall:

(1) Set forth the determination of the
Administrator and the reason or rea-
sons therefore, and in the case of a
finding of violation(s) by an employer,
prescribe the amount of any back
wages and civil money penalties as-
sessed and the reason therefor.

(2) Inform the employer that a hear-
ing may be requested pursuant to
§655.71.

(3) Inform the employer that in the
absence of a timely request for a hear-
ing, received by the Chief Administra-
tive Law Judge within 15 calendar days
of the date of the determination, the
determination of the Administrator
shall become final and not appealable.
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(4) Set forth the procedure for re-
questing a hearing, give the addresses
of the Chief Administrative Law Judge
(with whom the request must be filed)
and the representative(s) of the Solic-
itor of Labor (upon whom copies of the
request must be served).

(6) Where appropriate, inform the
employer that the Administrator will
notify ETA and DHS of the occurrence
of a violation by the employer.

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb.
21, 2012, §655.70 was revised, effective Apr. 23,
2012. For the convenience of the user, the re-
vised text is set forth as follows:

§655.70 Audits.

The CO may conduct audits of adjudicated
temporary labor certification applications.

(a) Discretion. The CO has the sole discre-
tion to choose the applications selected for
audit.

(b) Audit letter. Where an application is se-
lected for audit, the CO will send an audit
letter to the employer and a copy, if appro-
priate, to the employer’s attorney or agent.
The audit letter will:

(1) Specify the documentation that must
be submitted by the employer;

(2) Specify a date, no more than 30 cal-
endar days from the date the audit letter is
issued, by which the required documentation
must be sent to the CO; and

(3) Advise that failure to fully comply with
the audit process may result:

(i) In the requirement that the employer
undergo the assisted recruitment procedures
in §655.71 in future filings of H-2B temporary
labor certification applications for a period
of up to 2 years, or

(ii) In a revocation of the certification and/
or debarment from the H-2B program and
any other foreign labor certification pro-
gram administered by the Department.

(c) Supplemental information request. During
the course of the audit examination, the CO
may request supplemental information and/
or documentation from the employer in
order to complete the audit. If cir-
cumstances warrant, the CO can issue one or
more requests for supplemental information.

(d) Potential referrals. In addition to meas-
ures in this subpart, the CO may decide to
provide the audit findings and underlying
documentation to DHS, WHD, or other ap-
propriate enforcement agencies. The CO may
refer any findings that an employer discour-
aged a qualified U.S. worker from applying,
or failed to hire, discharged, or otherwise
discriminated against a qualified U.S. work-
er, to the Department of Justice, Civil
Rights Division, Office of Special Counsel for
Unfair Immigration Related Employment
Practices.
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§655.71 Request for hearing.

(a) An employer desiring review of a
determination issued under §655.70, in-
cluding judicial review, shall make a
request for such an administrative
hearing in writing to the Chief Admin-
istrative Law Judge at the address
stated in the notice of determination.
In such a proceeding, the Adminis-
trator shall be the prosecuting party,
and the employer shall be the respond-
ent. If such a request for an adminis-
trative hearing is timely filed, the
WHD Administrator’s determination
shall be inoperative unless and until
the case is dismissed or the Adminis-
trative Law Judge issues an order af-
firming the decision.

(b) No particular form is prescribed
for any request for hearing permitted
by this section. However, any such re-
quest shall:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated
in the notice of determination giving
rise to such request;

(4) State the specific reason or rea-
sons why the employer believes such
determination is in error;

(5) Be signed by the employer making
the request or by an authorized rep-
resentative of such employer; and

(6) Include the address at which such
employer or authorized representative
desires to receive further communica-
tions relating thereto.

(c) The request for such hearing must
be received by the Chief Administra-
tive Law Judge, at the address stated
in the WHD Administrator’s notice of
determination, no later than 15 cal-
endar days after the date of the deter-
mination. An employer which fails to
meet this 15-day deadline for request-
ing a hearing may thereafter partici-
pate in the proceedings only by consent
of the administrative law judge.

(d) The request may be filed in per-
son, by facsimile transmission, by cer-
tified or regular mail, or by courier
service. For the requesting employer’s
protection, if the request is by mail, it
should be by certified mail. If the re-
quest is by facsimile transmission, the
original of the request, signed by the
employer or authorized representative,
shall be filed within 10 days.
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