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Employment and Training Administration, Labor § 655.72, Nt. 

(e) Copies of the request for a hearing 
shall be sent by the employer or au-
thorized representative to the WHD of-
ficial who issued the WHD Administra-
tor’s notice of determination, and to 
the representative(s) of the Solicitor of 
Labor identified in the notice of deter-
mination. 

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb. 
21, 2012, § 655.71 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.71 CO-ordered assisted recruitment. 
(a) Requirement of assisted recruitment. If, as 

a result of audit or otherwise, the CO deter-
mines that a violation has occurred that 
does not warrant debarment, the CO may re-
quire the employer to engage in assisted re-
cruitment for a defined period of time for 
any future Application for Temporary Employ-
ment Certification. 

(b) Notification of assisted recruitment. The 
CO will notify the employer (and its attor-
ney or agent, if applicable) in writing of the 
assisted recruitment that will be required of 
the employer for a period of up to 2 years 
from the date the notice is issued. The noti-
fication will state the reasons for the imposi-
tion of the additional requirements, state 
that the employer’s agreement to accept the 
conditions will constitute their inclusion as 
bona fide conditions and terms of a tem-
porary labor certification, and offer the em-
ployer an opportunity to request an adminis-
trative review. If administrative review is 
requested, the procedures in § 655.61 apply. 

(c) Assisted recruitment. The assisted re-
cruitment process will be in addition to any 
recruitment required of the employer by 
§§ 655.41 through 655.47 and may consist of, 
but is not limited to, one or more of the fol-
lowing: 

(1) Requiring the employer to submit a 
draft advertisement to the CO for review and 
approval at the time of filing the Application 
for Temporary Employment Certification; 

(2) Designating the sources where the em-
ployer must recruit for U.S. workers, includ-
ing newspapers and other publications, and 
directing the employer to place the adver-
tisement(s) in such sources; 

(3) Extending the length of the placement 
of the advertisement and/or job order; 

(4) Requiring the employer to notify the 
CO and the SWA in writing when the adver-
tisement(s) are placed; 

(5) Requiring an employer to perform any 
additional assisted recruitment directed by 
the CO; 

(6) Requiring the employer to provide proof 
of the publication of all advertisements as 
directed by the CO, in addition to providing 
a copy of the job order; 

(7) Requiring the employer to provide proof 
of all SWA referrals made in response to the 
job order; 

(8) Requiring the employer to submit any 
proof of contact with all referrals and past 
U.S. workers; and/or 

(9) Requiring the employer to provide any 
additional documentation verifying it con-
ducted the assisted recruitment as directed 
by the CO. 

(d) Failure to comply. If an employer mate-
rially fails to comply with requirements or-
dered by the CO under this section, the cer-
tification will be denied and the employer 
and/or its attorney or agent may be debarred 
under § 655.73. 

§ 655.72 Hearing rules of practice. 

(a) Except as specifically provided in 
this subpart, and to the extent they do 
not conflict with the provisions of this 
subpart, the ‘‘Rules of Practice and 
Procedure for Administrative Hearings 
Before the Office of Administrative 
Law Judges’’ established by the Sec-
retary at 29 CFR part 18 shall apply to 
administrative proceedings under this 
subpart. 

(b) As provided in the Administrative 
Procedure Act, 5 U.S.C. 556, any oral or 
documentary evidence may be received 
in proceedings under this part. The 
Federal Rules of Evidence and subpart 
B of the Rules of Practice and Proce-
dure for Administrative Hearings Be-
fore the Office of Administrative Law 
Judges (29 CFR part 18, subpart B) shall 
not apply, but principles designed to 
ensure production of relevant and pro-
bative evidence shall guide the admis-
sion of evidence. The administrative 
law judge may exclude evidence which 
is immaterial, irrelevant, or unduly re-
petitive. 

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb. 
21, 2012, § 655.72 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.72 Revocation. 
(a) Basis for DOL revocation. The Adminis-

trator, OFLC may revoke a temporary labor 
certification approved under this subpart, if 
the Administrator, OFLC finds: 

(1) The issuance of the temporary labor 
certification was not justified due to fraud or 
willful misrepresentation of a material fact 
in the application process, as defined in 
§ 655.73(d); 

(2) The employer substantially failed to 
comply with any of the terms or conditions 
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of the approved temporary labor certifi-
cation. A substantial failure is a willful fail-
ure to comply that constitutes a significant 
deviation from the terms and conditions of 
the approved certification and is further de-
fined in § 655.73(d) and (e); 

(3) The employer failed to cooperate with a 
DOL investigation or with a DOL official 
performing an investigation, inspection, 
audit (under § 655.73), or law enforcement 
function under 29 CFR part 503 or this sub-
part; or 

(4) The employer failed to comply with one 
or more sanctions or remedies imposed by 
WHD, or with one or more decisions or or-
ders of the Secretary with the respect to the 
H–2B program. 

(b) DOL procedures for revocation. (1) Notice 
of Revocation. If the Administrator, OFLC 
makes a determination to revoke an employ-
er’s temporary labor certification, the Ad-
ministrator, OFLC will send to the employer 
(and its attorney or agent, if applicable) a 
Notice of Revocation. The notice will con-
tain a detailed statement of the grounds for 
the revocation and inform the employer of 
its right to submit rebuttal evidence or to 
appeal. If the employer does not file rebuttal 
evidence or an appeal within 10 business days 
from the date the Notice of Revocation is 
issued, the notice is the final agency action 
and will take effect immediately at the end 
of the 10-day period. 

(2) Rebuttal. If the employer timely sub-
mits rebuttal evidence, the Administrator, 
OFLC will inform the employer of the final 
determination on the revocation within 10 
business days of receiving the rebuttal evi-
dence. If the Administrator, OFLC deter-
mines that the certification should be re-
voked, the Administrator, OFLC will inform 
the employer of its right to appeal according 
to the procedures of § 655.61. If the employer 
does not appeal the final determination, it 
will become the final agency action. 

(3) Appeal. An employer may appeal a No-
tice of Revocation, or a final determination 
of the Administrator, OFLC after the review 
of rebuttal evidence, according to the appeal 
procedures of § 655.61. The ALJ’s decision is 
the final agency action. 

(4) Stay. The timely filing of rebuttal evi-
dence or an administrative appeal will stay 
the revocation pending the outcome of those 
proceedings. 

(5) Decision. If the temporary labor certifi-
cation is revoked, the Administrator, OFLC 
will send a copy of the final agency action to 
DHS and the Department of State. 

(c) Employer’s obligations in the event of rev-
ocation. If an employer’s temporary labor 
certification is revoked, the employer is re-
sponsible for: 

(1) Reimbursement of actual inbound 
transportation and other expenses; 

(2) The workers’ outbound transportation 
expenses; 

(3) Payment to the workers of the amount 
due under the three-fourths guarantee; and 

(4) Any other wages, benefits, and working 
conditions due or owing to the workers 
under this subpart. 

§ 655.73 Service of pleadings. 

(a) Under this subpart, a party may 
serve any pleading or document by reg-
ular mail. Service on a party is com-
plete upon mailing to the last known 
address. No additional time for filing 
or response is authorized where service 
is by mail. In the interest of expedi-
tious proceedings, the administrative 
law judge may direct the parties to 
serve pleadings or documents by a 
method other than regular mail. 

(b) Two copies of all pleadings and 
other documents in any administrative 
law judge proceeding shall be served on 
the attorneys for the WHD Adminis-
trator. One copy shall be served on the 
Associate Solicitor, Division of Fair 
Labor Standards, Office of the Solic-
itor, U.S. Department of Labor, 200 
Constitution Avenue, NW., Room N– 
2716, Washington, DC 20210, and one 
copy shall be served on the attorney 
representing the Administrator in the 
proceeding. 

(c) Time will be computed beginning 
with the day following service and in-
cludes the last day of the period unless 
it is a Saturday, Sunday, or Federally- 
observed holiday, in which case the 
time period includes the next business 
day. 

EFFECTIVE DATE NOTE: At 77 FR 10166, Feb. 
21, 2012, § 655.73 was revised, effective Apr. 23, 
2012. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 655.73 Debarment. 
(a) Debarment of an employer. The Adminis-

trator, OFLC may not issue future labor cer-
tifications under this subpart to an employer 
or any successor in interest to that em-
ployer, subject to the time limits set forth in 
paragraph (c) of this section, if the Adminis-
trator, OFLC finds that the employer com-
mitted the following violations: 

(1) Willful misrepresentation of a material 
fact in its H–2B Registration, Application for 
Temporary Employment Certification, or H–2B 
Petition; 

(2) Substantial failure to meet any of the 
terms and conditions of its H–2B Registration, 
Application for Temporary Employment Certifi-
cation, or H–2B Petition. A substantial failure 
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