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Subparts A-D [Reserved]

Subpart E—Job Service Complaint
System

§658.400 Purpose and scope of sub-
part.

This subpart sets forth the regula-
tions governing the Job Service com-
plaint system at both the State and
Federal levels.

§658.401 Types of complaints handled
by the JS complaint system.

(a)(1) The types of complaints (JS re-
lated complaints) which shall be han-
dled to resolution by the JS complaint
system are as follows: (i) Complaints
against an employer about the specific
job to which the applicant was referred
by the JS involving violations of the
terms and conditions of the job order
or employment-related law (employer-
related complaint) and (ii) complaints
about Job Service actions or omissions
under JS regulations (agency-related
complaints). These complaint proce-
dures are not applicable to UI, or WIA
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complaints. Complaints alleging viola-
tions of UI, or WIA regulations should
be handled within the procedures set
forth in the respective regulations.

(2) A complaint shall be handled to
resolution by these regulations only if
it is made within one year of the al-
leged occurrence.

(b) Complaints by veterans alleging
employer violations of the mandatory
listing requirements under 38 U.S.C.
2012 shall not be handled under this
subpart. The State agency shall handle
such complaints under the Depart-
ment’s regulations at 41 CFR part 60—
250.

(c) Complaints from MSFWs alleging
violations of employment-related laws
enforced by ESA or OSHA shall be
taken in writing by the State agency
and the ETA regional office and re-
ferred to ESA or OSHA pursuant to the
procedures set forth in §§658.414 and
658.422. All other complaints alleging
violations of employment-related Fed-
eral, State or local laws other than JS
regulations by employers, their agents,
or DOL subagencies other than JS
(non-JS related complaints) shall be
logged by the State agency and the
ETA regional office and the complain-
ant shall be referred to the appropriate
agency pursuant to procedures set
forth in §§658.414 and 658.422.

(d) Certain types of complaints, such
as, but not limited to, complaints by
MSFWs, and complaints alleging un-
lawful discrimination, shall, as set
forth in this subpart, be handled by
specified officials of the State agency
or of ETA.

[45 FR 39468, June 10, 1980, as amended at 71
FR 35523, June 21, 2006]

STATE AGENCY JS COMPLAINT SYSTEM

§658.410 Establishment of State agen-
cy JS complaint system.

(a) Each State agency shall establish
and maintain a Job Service complaint
system pursuant to this subpart.

(b) The State Administrator shall
have overall responsibility for the op-
eration of the State agency JS com-
plaint system. At the local office level,
the local office manager shall be re-
sponsible for the management of the
JS complaint system.
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(c)(1) State agencies shall ensure that
centralized control procedures are es-
tablished for the handling of com-
plaints and files relating to the han-
dling of complaints. The Manager or
Administrator of the local or State of-
fice taking the complaint shall ensure
that a central complaint log is main-
tained, listing all complaints received,
and specifying for each complaint:

(i) The name of the complainant,

(ii) The name of the respondent (em-
ployer or State agency),

(iii) The date the complaint is filed,

(iv) Whether the complaint is by or
on behalf of an MSFW,

(v) Whether the complaint is JS-re-
lated,

(vi) If the complaint is JS-related,
whether it is employer-related or agen-
cy-related,

(vii) If the complaint is non-JS-re-
lated, the information required by
§658.414(c), and

(viii) The action taken, including for
JS-related complaints, whether the
complaint has been resolved.

(2) Within one month after the end of
the calendar quarter during which a
local office receives an MSFW com-
plaint (JS or non-JS related), the local
office manager shall transmit a copy of
that portion of the log containing the
information on the MSFW complaint(s)
or a separate listing of the relevant in-
formation from the log for each MSFW
complaint to the State Administrator.
Within two months after the end of
each calendar quarter the State Ad-
ministrator shall transmit copies of all
local and State office complaint logs
received for that quarter to the Re-
gional Administrator.

(3) State agencies shall ensure that
any action taken by the responsible of-
ficial, including referral, on a JS-re-
lated or non-JS related complaint from
an MSFW alleging a violation of em-
ployment related laws enforced by ESA
or OSHA is fully documented in a file
containing all relevant information,
including a copy of the original com-
plaint form, a copy of any JS reports,
any related correspondence, a list of
actions taken, and a record of related
telephone calls.

(4) At the State office level, the State
Administrator shall ensure that all JS-
related complaints referred from local
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offices, and all correspondence relating
thereto are logged with a notation of
the nature of each item.

(d) State agencies shall ensure that
information pertaining to the use of
the JS complaint system is publicized.
This shall include the prominent dis-
play of an ETA-approved JS complaint
system poster in each local office, sat-
ellite or district office, and at each
State agency operated day-haul facil-
ity.

(Approved by the Office of Management and
Budget under control number 1205-0039)

(Pub. L. No. 96-511, 94 Stat. 2812 (44 U.S.C.
3501 et seq.))

[45 FR 39468, June 10, 1980, as amended at 47
FR 145, Jan. 5, 1982]

§658.411 Filing and assignment of JS-
related complaints.

(a) JS-related complaints may be
filed in any office of the State job serv-
ice agency.

(b) Assignment of complaints to local
office personnel shall be as follows:

(1) All JS-related complaints filed
with a local office, and alleging unlaw-
ful discrimination by race, color, reli-
gion, national origin, sex, age, or phys-
ical or mental status unrelated to job
performance (handicap) shall be as-
signed to a local office Equal Oppor-
tunity (EO) representative if the local
office has a trained and designated EO
representative, or, if the local office
does not have such a representative,
shall be sent immediately to the State
agency for logging and assignment to
the EO representative or, where appro-
priate, handled in accordance with the
procedures set forth at 29 CFR part 31.
The EO representative shall refer com-
plaints alleging discrimination by em-
ployers to the Equal Employment Op-
portunity Commission or other appro-
priate enforcement agency. Complaints
retained by an EO representative shall
be subject to the hearing and appeal
rights as are normally provided in ac-
cordance with this subpart. The State
agency complaint specialist shall fol-
low-up with the EO representative or
with other responsible enforcement
agency monthly regarding MSFW com-
plaints and quarterly regarding non-
MSFW complaints, and shall inform
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the complainants of the status of the
complaint periodically.

(2) All JS-related and non-JS related
complaints other than those described
in paragraph (b)(1) of this section shall
be handled by the local office manager
or assigned by the local office manager
to a local office employee trained in JS
complaint procedures.

(c) Assignment of complaints to
State office personnel shall be as fol-
lows:

(1) The handling of all JS-related
complaints received by the State office
alleging unlawful discrimination by
race, color, religion, national origin,
sex, age, physical or mental status un-
related to job performance (handicap)
status shall be assigned to a State EO
representative and, where appropriate,
handled in accordance with procedures
set forth at 29 CFR part 31.

(2) The handling of all other JS-re-
lated complaints and all non-JS-re-
lated complaints received by the State
office shall be assigned to a State agen-
cy official designated by the State Ad-
ministrator, provided that the State
agency official designated to handle
MSFW complaints shall be the State
MSFW Monitor Advocate.

§658.412

(a) A JS-related complaint is re-
solved when:

(1) The complainant indicates satis-
faction with the outcome, or

(2) The complainant chooses not to
elevate the complaint to the next level
of review, or

(3) The complainant or the complain-
ant’s authorized representative fails to
respond within 20 working days or in
cases where the complainant is an
MSFW, 40 working days of a written re-
quest by the appropriate local or State
office, or

(4) The complainant exhausts the
final level of review, or

(6) A final determination has been
made by the enforcement agency to
which the complaint was referred.

Complaint resolution.

§658.413 Initial handling of com-
plaints by the State or local office.

(a) There shall be an appropriate of-
ficial available during regular office
hours to take complaints in each local
office.
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(b) Whenever an individual indicates
an interest in making any complaint to
a State agency office, the appropriate
JS official shall offer to explain the op-
eration of the JS complaint system.
The appropriate JS official shall offer
to take the complaint in writing if it is
JS related, or if non-JS related, it al-
leges violations of employment related
laws enforced by ESA or OSHA and is
filed by or on behalf of an MSFW. The
official shall require that the com-
plainant put the complaint on the JS
Complaint/Referral Form prescribed or
approved by the ETA. The JS Com-
plaint/Referral Form shall be used for
all complaints taken by a State agen-
cy, including complaints about unlaw-
ful discrimination, except as provided
in paragraph (c) of this section. The
State agency official shall offer to as-
sist the complainant in filling out the
form and shall do so if the complainant
desires such assistance. If the com-
plainant also represents several other
complainants, all such complainants
shall be named on the JS Complaint/
Referral Form. The complainant shall
sign the completed form. The identity
of the complainant(s) and any persons
who furnish information relating to, or
assisting in, an investigation of a com-
plaint shall be kept confidential to the
maximum extent possible, consistent
with applicable law and a fair deter-
mination of the complaint. A copy of
the completed JS Complaint/Referral
Form shall be given to the complain-
ant(s), and the complaint form shall be
given to the appropriate JS official.

(c) If a JS official receives a com-
plaint in any form (e.g., a letter) which
is signed by the complainant and in-
cludes sufficient information for the
JS official to initiate an investigation,
the document shall be treated as if it
were a properly completed JS Com-
plaint/Referral Form filed in person by
the complainant. The JS official shall
send a confirming letter to this effect
to the complainant and shall give the
document to the appropriate JS offi-
cial. If the complainant has not pro-
vided sufficient information to inves-
tigate the matter expeditiously, the JS
official shall request additional infor-
mation from the complainant.

(d) If the appropriate JS official de-
termines that the complaint is not JS-
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related, the official shall follow the
procedures set forth in §6568.414.

(e) If the appropriate JS official de-
termines that the complaint is JS-re-
lated, the official shall ensure that the
complaint is handled in accordance
with this subpart E.

(f) During the initial discussion with
the complainant, the JS official receiv-
ing the complaint shall:

(1) Make every effort to obtain all
the information he/she perceives to be
necessary to investigate the complaint;

(2) Request that the complainant in-
dicate all of the addresses through
which he or she might be contacted
during the investigation of the com-
plaint;

(3) Request that the complainant
contact the JS before leaving the area
if possible, and explain the need to
maintain contact during the complaint
investigation.

(Approved by the Office of Management and
Budget under control number 1205-0039)

(Pub. L. No. 96-511, 94 Stat. 2812 (44 U.S.C.
3501 et seq.))

[45 FR 39468, June 10, 1980, as amended at 47
FR 145, Jan. 5, 1982]

§658.414 Referral
complaints.

of non-JS-related

(a) To facilitate the operation of the
coordinated enforcement procedures
established at 29 CFR part 42, the State
agency shall take from MSFWs in writ-
ing non-JS related complaints which
allege violations of employment re-
lated laws enforced by ESA or OSHA.
The official shall immediately refer the
complaint to ESA or OSHA for prompt
action. The JS official shall inform the
MSFW of the enforcement agency (and
the individual if known) to which the
complaint will be referred and refer the
complainant to other agencies, attor-
ney, consumer advocate and/or other
assistance where appropriate.

(b) Upon receipt of all other non-JS
related complaints, the JS official
shall refer the complainant to the ap-
propriate enforcement agency, another
public agency, an attorney, a consumer
advocate and/or other appropriate as-
sistance.

(c) For all non-JS-related complaints
received pursuant to paragraphs (a)
and (b) of this section, the appropriate
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JS official shall record the referral of
the complainant and the complaint
where paragraph (a) is applicable, and
the agency or agencies (and indi-
vidual(s), if known) to which the com-
plainant and the complaint where para-
graph (a) is applicable, were referred on
the complaint log specified in
§6568.410(c)(1). The JS official shall also
prepare and keep the file specified in
§658.410(c)(3) for the complaints filed
pursuant to paragraph (a) of this sec-
tion.

§658.415 Transferring complaints to
proper JS office.

(a) Where a JS-related complaint
deals with an employer, the proper of-
fice to handle the complaint initially is
ordinarily the local office serving the
area in which the employer is located.
Where a JS-related complaint deals
with an office of a State agency, the
proper office to handle the complaint
initially is the local office serving the
area in which the alleged violation of
the JS regulations occurred. Where an
agency-related complaint deals with
more than one office of a State agency,
with an alleged agency-wide violation,
or with the State office, the appro-
priate State agency official may direct
that the State office of that agency
handle the complaint initially.

(b) The State Administrator shall es-
tablish a system whereby the office in
which an JS-related complaint is filed,
alleging a violation in that same State,
ensures that the JS Complaint/Referral
Form is adequately completed and then
sent to the proper State or local office
of that agency. A copy of the referral
letter shall be sent to the complainant.

(c) Whenever a JS-related complaint
deals with an employer in another
State or another State agency, the
State JS agency shall send, after en-
suring that the JS Complaint/Referral
Form is adequately completed, a copy
of the JS Complaint/Referral Form and
copies of any relevant documents to
the State agency in the other State.
Copies of the referral letter shall be
sent to the complainant, and copies of
the complaint and referral letter shall
be sent to the ETA Regional Office(s)
with jurisdiction over the transferring
and receiving State agencies.

§658.416

(d) The State agency receiving the
complaint after an interstate
transferral under paragraph (c) of this
section shall handle the complaint as if
it had been initially filed with that of-
fice.

(e) The ETA regional office with ju-
risdiction over the receiving State
shall follow-up with the receiving
State agency to ensure the complaint
is handled in accordance with these
regulations.

(f) If the JS complaint is against
more than one State JS agency, the
complaint shall so clearly state. The
complaint shall be handled as separate
complaints and shall be handled ac-
cording to procedures at §658.416(c) and
paragraph (c) of this section.

§658.416 Action on JS-related com-
plaints.

(a) The appropriate State agency of-
ficial handling an JS-related complaint
shall offer to assist the complainant
through the provision of appropriate
JS services. For complaints against
employers, this may include such serv-
ices as referring a worker-complainant
to another job.

(b)(1) If the JS-related complaint
concerns violations of an employment-
related law, the local or State office of-
ficial shall refer the complaint to the
appropriate enforcement agency and
notify the complainant in writing of
the referral. The agency shall follow-up
with the enforcement agency monthly
regarding MSFW complaints and quar-
terly regarding non-MSFW complaints,
and shall inform the complainant of
the status of the complaint periodi-
cally.

(2) If the enforcement agency makes
a final determination that the em-
ployer violated an employment related
law, the State JS agency shall initiate
procedures for discontinuation of serv-
ices immediately in accordance with
subpart F. The State agency shall no-
tify the complainant and the employer
of this action.

(c) If the complaint is filed initially
in a local office, and is not referred
under paragraph (b), the appropriate
local office official shall investigate
and attempt to resolve the complaint
immediately upon receipt. If resolution
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has not been achieved to the satisfac-
tion of the complainant within 15
working days after receipt of the com-
plaint, or 5 working days with respect
to complaints filed by or on behalf of
MSFWs, the local office official shall
send the complaint to the State office
for resolution or further action except
that if the local office has made a writ-
ten request for information pursuant
to §6568.412(a)(3), these time periods
shall not apply until the complainant’s
response is received in accordance with
§658.412(a)(3). The local office shall no-
tify the complainant and the respond-
ent, in writing, of the results of its in-
vestigation pursuant to this paragraph,
and of the referral to the State office.

(d) If the complaint is filed initially
with the State office, and is not trans-
ferred to a 1local office under
§658.415(a), or not referred to an en-
forcement agency under paragraph (b)
of this section, the appropriate State
office official shall investigate and at-
tempt to resolve the complaint imme-
diately upon receipt. If the State office
receives the complaint on referral from
a local office, the State official shall
attempt to resolve the complaint im-
mediately and may, if necessary, con-
duct a further investigation. If resolu-
tion at the State office level has not
been accomplished within 30 working
days (20 working days with respect to
complaints by MSFWs) after the com-
plaint was received by the State office
(whether the complaint was received
directly or from a local office pursuant
to paragraph (c) of this section), the
State office shall make a written de-
termination regarding the complaint
and shall send copies to the complain-
ant and the respondent except that if
the State office has made a written re-
quest for information pursuant to
§658.412 (a)(3) these time periods shall
not apply until the complainant’s re-
sponse is received in accordance with
§658.412(a)(3). The determination must
be sent by certified mail. The deter-
mination shall include all of the fol-
lowing:

(1) The results of any State office in-
vestigation pursuant to this paragraph.

(2) Conclusions reached on the allega-
tions of the complaint.

(3) An explanation of why the com-
plaint was not resolved.
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(4) If the complaint is against an em-
ployer, and the State office has found
that the employer has violated JS reg-
ulations, the determination shall state
that the State will initiate procedures
for discontinuation of services to the
employer in accordance with subpart
F.

(5) If the complaint is against an em-
ployer and has not been referred to an
enforcement agency pursuant to para-
graph (b)(1) of this section, and the
State office has found that the em-
ployer has not violated JS regulations,
an offer to the complainant of the op-
portunity to request a hearing within
20 working days after the certified date
of receipt of the notification.

(6) If the complaint is against the
State agency, an offer to the complain-
ant of the opportunity to request in
writing a hearing within 20 working
days after the certified date of receipt
of the notification.

(e) If the State office, within 20 work-
ing days from the certified date of re-
ceipt of the notification provided for in
paragraph (d) of this section, receives a
written request for a hearing in re-
sponse thereto, the State office shall
refer the complaint to a State hearing
official for hearing. The parties to
whom the determination was sent (the
State agency may also be a party) shall
then be notified in writing by the State
office that:

(1) The parties will be notified of the
date, time and place of the hearing;

(2) The parties may be represented at
the hearing by an attorney or other
representative;

(3) The parties may bring witnesses
and/or documentary evidence to the
hearing;

(4) The parties may cross-examine
opposing witnesses at the hearing;

(5) The decision on the complaint will
be based on the evidence presented at
the hearing;

(6) The State hearing official may re-
schedule the hearing at the request of
a party or its representative; and

(7) With the consent of the State
agency’s representative and of the
State hearing official, the party who
requested the hearing may withdraw
the request for hearing in writing be-
fore the hearing.
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§658.417 Hearings.

(a) Hearings shall be held by State
hearing officials. A State hearing offi-
cial may be any State official author-
ized to hold hearings under State law.
They may be, for example, the same
referees who hold hearings under the
State unemployment compensation
law or any official of the State agency,
authorized by State law to preside at
State administrative hearings.

(b) The State hearing official may de-
cide to conduct hearings on more than
one complaint concurrently if he/she
determines that the issues are related
or that the complaints will be handled
more expeditiously in this fashion.

(c) The State hearing official, upon
the referral of a case for a hearing,
shall:

(1) Notify all involved parties of the
date, time and place of the hearing;
and

(2) Re-schedule the hearing, as appro-
priate.

(d) In conducting a hearing the State
hearing official shall:

(1) Regulate the course of the hear-
1ng;

(2) Issue subpoenas, if empowered to
do so under State law, if necessary;

(3) Assure that all relevant issues are
considered;

(4) Rule on the introduction of evi-
dence and testimony; and

(5) Take any other action which is
necessary to insure an orderly hearing.

(e) The testimony at the hearing
shall be recorded and may be tran-
scribed when appropriate.

(f) The parties shall be afforded the
opportunity to present, examine, and
cross-examine witnesses.

(g) The State hearing official may
elicit testimony from witnesses, but
shall not act as advocate for any party.

(h) The State hearing official shall
receive and include in the record, docu-
mentary evidence offered by any party
and accepted at the hearing. Copies
thereof shall be made available by the
party submitting the document to
other parties to the hearing upon re-
quest.

(i) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this section, but rules or prin-
ciples designed to assure production of
the most credible evidence available
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and to subject testimony to test by
cross-examination, shall be applied
where reasonably necessary by the
State hearing official. The State hear-
ing official may exclude irrelevant, im-
material, or unduly repetitious evi-
dence.

(j) The case record, or any portion
thereof, shall be available for inspec-
tion and copying by any party at, prior
to, or subsequent to the hearing upon
request. Special procedures may be
used for disclosure of medical and psy-
chological records such as disclosure to
a physician designated by the indi-
vidual.

(k) The State hearing official shall, if
feasible, resolve the dispute by concil-
iation at any time prior to the conclu-
sion of the hearing.

(1) At the State hearing official’s dis-
cretion, other appropriate individuals,
organizations, or associations may be
permitted to participate in the hearing
as amicus curiae (friends of the court)
with respect to specific legal or factual
issues relevant to the complaint. Any
documents submitted by the amicus cu-
riae shall be included in the record.

(m) The following standards shall
apply to the location of hearings in-
volving parties in more than one State
or in locations within a State but
which are separated geographically so
that access to the hearing location is
extremely inconvenient for one or
more parties as determined by the
State hearing official.

(1) Whenever possible, the State hear-
ing official shall hold a single hearing,
at a location convenient to all parties
or their representatives wishing to ap-
pear and present evidence, and with all
such parties and/or their representa-
tives present.

(2) If a hearing location cannot be es-
tablished by the State hearing official
pursuant to paragraph (m)(1) of this
section, the State hearing official may
conduct, with the consent of the par-
ties, the hearing by a telephone con-
ference call from a State agency office
with all parties and their representa-
tives not choosing to be present at that
location permitted to participate in
the hearing from their distant loca-
tions.

(3) Where the State agency does not
have the facilities to conduct hearings
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by telephone pursuant to paragraph
(m)(1) or (m)(2) of this section, the
State agencies in the States where the
parties are located shall take evidence
and hold the hearing in the same man-
ner as used for appealed interstate un-
employment claims in those States, to
the extent that such procedures are
consistent with §658.416.

[45 FR 39468, June 10, 1980, as amended at 71
FR 35523, June 21, 2006]

§658.418 Decision of the State hearing
official.

(a) The State hearing official may:

(1) Rule that the case is improperly
before it, that is, that there is a lack of
jurisdiction over the case;

(2) Rule that the complaint has been
withdrawn properly and in writing;

(3) Rule that reasonable cause exists
to believe that the request has been
abandoned or that repeated requests
for re-scheduling are arbitrary and for
the purpose of unduly delaying or
avoiding a hearing;

(4) Render such other rulings as are
appropriate to the issues in question.
However, the State hearing official
shall not have jurisdiction to consider
the validity or constitutionality of JS
regulations or of the Federal statutes
under which they are promulgated.

(b) Based on the entire record, in-
cluding the investigations and deter-
minations of the local and State offices
and any evidence provided at the hear-
ing, the State hearing official shall
prepare a written decision. The State
hearing official shall send a copy of the
decision stating the findings and con-
clusions of law and fact and the rea-
sons therefor to the complainant, the
respondent, entities serving as amicus
capacity (if any), the State office, the
Regional Administrator, and the Solic-
itor of Labor, Attn: Associate Solicitor
for Employment and Training Legal
Services, Department of Labor, room
N2101, 200 Constitution Avenue, NW.,
Washington, DC, 20210. The notification
to the complainant and respondent
must be sent certified mail.

(c) All decisions of a State hearing
official shall be accompanied by a writ-
ten notice informing the parties (not
including the Regional Administrator,
the Solicitor of Labor, or entities serv-
ing in an amicus capacity) that, if they
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are not satisfied, they may, within 20
working days of the certified date of
receipt of the decision, file an appeal in
writing with the Regional Adminis-
trator. The notice shall give the ad-
dress of the Regional Administrator.

FEDERAL JS COMPLAINT SYSTEM

§658.420 Establishment of JS com-
plaint system at the ETA regional
office.

(a) BEach Regional Administrator
shall establish and maintain a JS com-
plaint system at the DOL regional of-
fice level.

(b) The Regional Administrator shall
designate DOL officials to handle JS-
related complaints as follows:

(1) The handling of all JS-related
complaints alleging discrimination by
race, color, religion, national origin,
sex, age, or physical or mental status
unrelated to job performance (handi-
cap), shall be assigned to a Regional
Director for Equal Opportunity and
Special Review (RDEOSR) and, where
appropriate, handled in accordance
with procedures at 29 CFR part 31.

(2) The handling of all JS-related
complaints other than those described
in paragraphs (b)(1) of this section,
shall be assigned to a regional office of-
ficial designated by the Regional Ad-
ministrator, provided that the regional
office official designated to handle
MSFW complaints shall be the Re-
gional MSFW Monitor Advocate.

(c) The Regional Administrator shall
designate DOL officials to handle non-
JS-related complaints in accordance
with §658.422: Provided, That the re-
gional official designated to handle
MSFW non-JS-related complaints shall
be the Regional MSFW Monitor Advo-
cate.

(d) The Regional Administrator shall
assure that all JS-related complaints
and all correspondence relating thereto
are logged, with a notation of the na-
ture of each item.

§658.421 Handling of JS-related com-
plaints.

(a) No JS-related complaint shall be
handled at the ETA regional office
level until the complainant has ex-
hausted the State agency administra-
tive remedies set forth at §§658.410
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through 658.418. Therefore, if the Re-
gional Administrator determines that
any complainant, who has filed a JS-
related complaint with the regional of-
fice, has not yet exhausted the admin-
istrative remedies at the State agency
level, the Regional Administrator shall
inform the complainant within 10
working days in writing that the com-
plainant must first exhaust those rem-
edies before the complaint may be filed
in the regional office. A copy of this
letter shall be sent to the State Admin-
istrator. However, nothing in this pro-
vision shall prevent an ETA regional
office from accepting and handling to
resolution a JS-related complaint pur-
suant to §658.423 or §658.702(c).

(b) The ETA regional office shall be
responsible for handling appeals of de-
terminations made on complaints at
the State level. An ‘“‘appeal” shall in-
clude any letter or other writing re-
questing review if it is received by the
regional office and signed by a party to
the complaint. Upon receipt of an ap-
peal by the Regional Administrator
after the exhaustion of State agency
administrative remedies, the Regional
Administrator immediately shall send
for the complete State agency file, in-
cluding the original JS Complaint/Re-
ferral Form.

(c) The Regional Administrator shall
review the file in the case and shall de-
termine within ten (10) days whether
any further investigation or action is
appropriate, provided however that the
Regional Administrator shall have
twenty (20) working days to make this
determination if legal advice is nec-
essary.

(d) If the Regional Administrator de-
termines that no further action is war-
ranted, the Regional Administrator
shall send this determination in writ-
ing by certified mail to the appellant
within five (5) days of his/her deter-
mination and may, in the Regional Ad-
ministrator’s discretion, offer the ap-
pellant a hearing before a DOL Admin-
istrative Law Judge, provided the ap-
pellant requests such a hearing in writ-
ing from the Regional Administrator
within 20 working days of the certified
date of receipt of the Regional Admin-
istrator’s offer of hearing.

(e) If the Regional Administrator de-
termines that further investigation or
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other action is warranted, the Regional
Administrator immediately shall un-
dertake such an investigation, infor-
mal resolution or other action.

(f) If the Regional Administrator de-
termines to reverse or modify the deci-
sion of the State hearing official or the
State Administrator, the Regional Ad-
ministrator shall offer in writing by
certified mail each party to the State
hearing official’s hearing or to whom
the State office determination was
sent, the opportunity for a hearing be-
fore a DOL Administrative Law Judge,
provided the party requests such a
hearing in writing within 20 working
days of the certified date of the Re-
gional Administrator’s offer of hearing.

(g) If the Regional Administrator
finds reason to believe that a State
agency or one of its local offices has
violated JS regulations, the Regional
Administrator shall follow the proce-
dures set forth at subpart H of this
part.

(h) If the appeal is not resolved, pur-
suant to paragraph (e) of this section,
to the appellant’s satisfaction, the Re-
gional Administrator may, in the Re-
gional Administrator’s discretion, offer
the appellant in writing by certified
mail a hearing before a DOL Adminis-
trative Law Judge provided the appel-
lant requests such a hearing in writing
from the Regional Administrator with-
in 20 working days of the certified date
of receipt of the Regional Administra-
tor’s offer of hearing.

§658.422 Handling of non-JS-related
complaints by the Regional Admin-
istrator.

(a) BEach non-JS-related complaint
filed by an MSFW alleging violations
of employment related laws enforced
by ESA or OSHA shall be taken in
writing, and referrred to ESA or OSHA
for prompt action pursuant to 29 CFR
part 42.

(b) Upon referring the complaint in
accordance with paragraph (a) of this
section, the regional official shall in-
form the complainant of the enforce-
ment agency (and individual, if known)
to which the complaint was referred
and shall also refer the complainant to
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the enforcement agency, another pub-
lic agency, an attorney, a consumer ad-
vocate and/or other appropriate assist-
ance.

(c) All other non-JS-related com-
plaints alleging violations of employ-
ment related laws shall be logged. The
complainant shall be referred to the
appropriate agency for assistance.

(d) For all non-JS-related complaints
received and/or referred, the appro-
priate regional official shall record the
referral of the complainant (or com-
plaint filed on behalf of an MSFW), and
the agency or agencies (and indi-
vidual(s) if known) to which the com-
plainant (or complaint) was referred on
a complaint log, similar to the one de-
scribed in §658.410(c)(1). The appro-
priate regional official shall also pre-
pare and keep the file specified in
§658.410(c)(3).

§658.423 Handling of other complaints
by the Regional Administrator.

Whenever the regional office receives
a JS-related complaint and the appro-
priate official determines that the na-
ture and scope of the complaint are
such that the time required to exhaust
the administrative procedures at the
State level would adversely affect a
significant number of applicants, he/
she shall take the complaint and follow
up on the complaint as follows: for a
complaint against an employer, the re-
gional office shall handle the com-
plaint in a manner consistent with the
requirements imposed upon State agen-
cies by §§6568.413 and 658.416 of this part.
A hearing shall be offered to the par-
ties once the Regional Administrator
makes a determination on the com-
plaint. For a complaint against a State
agency, the regional office shall follow
procedures established at §658.702(c).

§658.424 Federal hearings.

(a) If a party requests a hearing pur-
suant to §658.421 (d), (f), or (h) or
§6568.423, the Regional Administrator
shall:

(1) Send the party requesting the
hearing and all other parties to the
prior State agency hearing, a written
notice containing the statements set
forth at §658.416(e);

(2) Compile four hearing files con-
taining copies of all documents rel-
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evant to the case, indexed and com-
piled chronologically;

(3) Send simultaneously one hearing
file to the DOL Chief Administrative
Law Judge, 800 K Street, NW., suite 400,
Washington, DC 20001-8002, one hearing
file to the Administrator, and one
hearing file to the Solicitor of Labor,
Attn: Associate Solicitor for Employ-
ment and Training Legal Services, and
retain one hearing file.

(b) Upon the receipt of a hearing file,
the DOL Administrative Law Judge
designated by the Chief Administrative
Law dJudge shall notify the party re-
questing the hearing, all parties to the
prior State hearing official hearing (if
any), the State agency, the Regional
Administrator, the Administrator, and
the Solicitor of the receipt of the case.
The DOL Administrative Law Judge
shall afford the non-Federal parties 20
working days to submit legal argu-
ments and supporting documentation,
if any, in the case. The DOL Adminis-
trative Law Judge shall afford the So-
licitor 20 working days to submit legal
arguments and supporting documenta-
tion, if any, in the case on behalf of the
Federal parties. After the 20 working
days elapse, the Hearing Officer shall
decide whether to schedule a hearing,
or make a determination on the record.

(c) The DOL Administrative Law
Judge may decide to conduct hearings
on more than one complaint concur-
rently if he/she determines that the
issues are related or that the com-
plaints will be handled more expedi-
tiously in this fashion.

(d) At the DOL Administrative Law
Judge’s discretion, other appropriate
individuals, organizations, or associa-
tions may be permitted to participate
in the hearing as amicus curiae with re-
spect to specific legal or factual issues
relevant to the complaint. Any docu-
ments submitted by the amicus curiae
shall be included in the record.

(e) The following standards shall
apply to the location of hearings in-
volving parties in more than one State
or in locations which are within a
State but which are separated geo-
graphically so that access to the hear-
ing location is extremely inconvenient
for one or more parties as determined
by the Administrative Law Judge.
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(1) Whenever possible, the Adminis-
trative Law Judge shall hold a single
hearing, at a location convenient to all
parties or their representatives wishing
to appear and present evidence, and
with all such parties and/or their rep-
resentatives present.

(2) If a hearing location cannot be es-
tablished by the Administrative Law
Judge at a location pursuant to para-
graph (e)(1) of this section, the Admin-
istrative Law Judge may conduct, with
the consent of the parties, the hearing
by a telephone conference call from an
office with all parties and their rep-
resentatives not choosing to be present
at that location permitted to partici-
pate in the hearing from their distant
locations.

(3) Where the Administrative Law
Judge is unable to locate facilities to
conduct hearings by telephone pursu-
ant to paragraph (e)(1) or (e)(2) of this
section, the Administrative Law Judge
shall take evidence in the States where
the parties are located and hold the
hearing in the same manner as used for
appealed interstate unemployment
claims in those States, to the extent
that such procedures are consistent
with §658.416.

(f) The DOL Administrative Law
Judge shall:

(1) Notify all involved parties of the
date, time and place of the hearing;
and

(2) Re-schedule the hearing, as appro-
priate.

(g) In conducting a hearing the DOL
Administrative Law Judge shall:

(1) Regulate the course of the hear-
1ng;

(2) Issue subpoenas if necessary;

(3) Consider all relevant issues which
are raised;

(4) Rule on the introduction of evi-
dence and testimony;

(6) Take any other action which is
necessary to insure an orderly hearing.

(h) The testimony at the hearing
shall be recorded, and shall be tran-
scribed if appropriate.

(i) The parties to the hearing shall be
afforded the opportunity to present, ex-
amine, and cross-examine witnesses.
The DOL Administrative Law Judge
may elicit testimony from witnesses,
but shall not act as advocate for any
party.
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(j) The DOL Administrative Law
Judge shall receive, and make part of
the record, documentary evidence of-
fered by any party and accepted at the
hearing. Copies thereof shall be made
available by the party submitting the
documentary evidence, to any part to
the hearing upon request.

(k) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this part, but rules or principles
designed to assure production of the
most credible evidence available and to
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the Administra-
tive Law Judge conducting the hear-
ing. The Administrative Law Judge
may exclude irrelevant, immaterial, or
unduly repetitious evidence.

(1) The case record, or any portion
thereof, shall be available for inspec-
tion and copying by any party to the
hearing at, prior to, or subsequent to
the hearing upon request. Special pro-
cedures may be used for disclosure of
medical and psychological records such
as disclosure to a physician designated
by the individual concerned.

(m) The DOL Administrative Law
Judge shall, if feasible, encourage reso-
lution of the dispute by conciliation at
any time prior to the conclusion of the
hearing.

[46 FR 39468, June 10, 1980, as amended at 56
FR 54708, Oct. 22, 1991]

§658.425 Decision of DOL Administra-
tive Law Judge.

(a) The DOL Administrative Law
Judge may:

(1) Rule that there is a lack of juris-
diction over the case;

(2) Rule that the appeal has been
withdrawn properly and in writing,
with the written consent of all the par-
ties;

(3) Rule that reasonable cause exists
to believe that the appeal has been
abandoned or that repeated requests
for re-scheduling are arbitrary and for
the purpose of unduly delaying or
avoiding a hearing; or

(4) Render such other rulings as are
appropriate to the issues in question.
However, the DOL Administrative Law
Judge shall not have jursidiction to
consider the validity or constitu-
tionality of JS regulations or of the
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Federal statutes under which they are
promulgated.

(b) Based on the entire record, in-
cluding any legal briefs, the record be-
fore the State agency, the investiga-
tion (if any) and determination of the
Regional Administrator, and evidence
provided at the hearing, the DOL Ad-
ministrative Law Judge shall prepare a
written decision. The DOL Administra-
tive Law Judge shall send a copy of the
decision stating the findings and con-
clusions of law and fact and the rea-
sons therefor to the parties to the
hearing, including the State agency,
the Regional Administrator, the Ad-
ministrator, and the Solicitor, and to
entities filing amicus briefs (if any).

(c) The decision of the DOL Adminis-
trative Law Judge shall be the final de-
cision of the Secretary.

§658.426 Complaints against USES.

Complaints alleging that an ETA re-
gional office or the national office of
USES has violated JS regulations
should be mailed to the Assistant Sec-
retary for Employment and Training,
U.S. Department of Labor, Washington,
DC 20210. Such complaints should in-
clude:

(a) The allegations of wrong-doing,
(b) the date of the incident, (c¢) location
of the incident, (d) who the complaint
is against, and (e) any other relevant
information available to the complain-
ant. The Assistant Secretary or the Re-
gional Administrator as designated
shall make a determination and re-
spond to the complainant after inves-
tigation of the complaint.

Subpart F—Discontinuation  of
Services to Employers by the
Job Service System

§658.500 Scope and purpose of sub-
part.

This subpart contains the regulations
governing the discontinuation of serv-
ices provided pursuant to 20 CFR part
653 to employers by the USES, includ-
ing State agencies.

§658.501 Basis for discontinuation of
services.
(a) The State agency shall initiate
procedures for discontinuation of serv-
ices to employers who:
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(1) Submit and refuse to alter or
withdraw job orders containing speci-
fications which are contrary to em-
ployment-related laws;

(2) Submit job orders and refuse to
provide assurances, in accordance with
paragraph (d) above, that the jobs of-
fered are in compliance with employ-
ment-related laws, or to withdraw such
job orders;

(3) Are found through field checks or
otherwise to have either misrepre-
sented the terms or conditions of em-
ployment specified on job orders or
failed to comply fully with assurances
made on job orders;

(4) Are found by a final determina-
tion by an appropriate enforcement
agency to have violated any employ-
ment-related laws and notification of
this final determination has been pro-
vided to the JS by that enforcement
agency;

(5) Are found to have violated JS reg-
ulations pursuant to §658.416(d)(4);

(6) Refuse to accept qualified workers
referred through the clearance system;

(7) Refuse to cooperate in the con-
duct of field checks conducted pursu-
ant to §653.503; or

(8) Repeatedly cause the initiation of
the procedures for discontinuation of
services pursuant to paragraphs (a)(1)
through (6) of this section.

(b) The State agency may dis-
continue services immediately if, in
the judgment of the State Adminis-
trator, exhaustion of the administra-
tive procedures set forth in this sub-
part at §§658.501 through 658.502 would
cause substantial harm to a significant
number of workers. In such instances,
procedures at §658.503 (b) et seq. shall be
followed.

(c) For employers who are alleged to
have not complied with the terms of
the temporary Ilabor certification,
State agencies shall notify the Re-
gional Adminstrator of the alleged
non-compliance for investigation and
pursuant to §655.210 consideration of
ineligibility for subsequent temporary
labor certification.

§658.502 Notification to employers.

(a) The State agency shall notify the
employer in writing that it intends to
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