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§1.1441-7 General provisions relating
to withholding agents.

(a) Withholding agent defined—(1) In
general. For purposes of chapter 3 of
the Internal Revenue Code and the reg-
ulations under such chapter, the term
withholding agent means any person,
U.S. or foreign, that has the control,
receipt, custody, disposal, or payment
of an item of income of a foreign per-
son subject to withholding, including
(but not limited to) a foreign inter-
mediary described in §1.1441-1(e)(3)(i), a
foreign partnership, or a U.S. branch
described in §1.1441-1(b)(2)(iv)(A) or (E).
See §§1.1441-1(b)(2) and (3) and 1.1441-
5(c), (d), and (e), for rules to determine
whether a payment is considered made
to a foreign person. Any person who
meets the definition of a withholding
agent is required to deposit any tax
withheld under §1.1461-1(a) and to
make the returns prescribed by §1.1461-
1(b) and (c), except as otherwise may be
required by a qualified intermediary
withholding agreement, a withholding
foreign partnership agreement, or a
withholding foreign trust agreement.
When several persons qualify as with-
holding agents with respect to a single
payment, only one tax is required to be
withheld and deposited. See §1.1461-1. A
person who, as a nominee described in
§1.6031(c)-1T, has furnished to a part-
nership all of the information required
to be furnished under §1.6031(c)-1T(a)
shall not be treated as a withholding
agent if it has notified the partnership
that it is treating the provision of in-
formation to the partnership as a dis-
charge of its obligations as a with-
holding agent.

(2) [Reserved] For further guidance,
see §1.1441-TT'(a)(2).

(3) Examples. The following examples
illustrate the rules of paragraph (a) of
this section:

Examples 1 through 5. [Reserved] For fur-
ther guidance, see §1.1441-7TT(a)(3) Examples 1
through 5.

Example 6. [Reserved] For further
guidance, see §1.1441-7T(a)(3)

Example 6.

(b) Standards of knowledge—(1) In gen-
eral. A withholding agent must with-
hold at the full 30-percent rate under
section 1441, 1442, or 1443(a) or at the
full 4-percent rate under section 1443(b)
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if it has actual knowledge or reason to
know that a claim of U.S. status or of
a reduced rate of withholding under
section 1441, 1442, or 1443 is unreliable
or incorrect. A withholding agent shall
be liable for tax, interest, and penalties
to the extent provided under sections
1461 and 1463 and the regulations under
those sections if it fails to withhold the
correct amount despite its actual
knowledge or reason to know the
amount required to be withheld. For
purposes of the regulations under sec-
tions 1441, 1442, and 1443, a withholding
agent may rely on information or cer-
tifications contained in, or associated
with, a withholding certificate or other
documentation furnished by or for a
beneficial owner or payee unless the
withholding agent has actual knowl-
edge or reason to know that the infor-
mation or certifications are incorrect
or unreliable and, if based on such
knowledge or reason to know, it should
withhold (under chapter 3 of the Code
or another withholding provision of the
Code) an amount greater than would be
the case if it relied on the information
or certifications, or it should report
(under chapter 3 of the Code or under
another provision of the Code) an
amount that would not otherwise be
reportable if it relied on the informa-
tion or certifications. See §1.1441-
1(e)(4)(viii) for applicable reliance
rules. A withholding agent that has re-
ceived notification by the Internal
Revenue Service (IRS) that a claim of
U.S. status or of a reduced rate is in-
correct has actual knowledge begin-
ning on the date that is 30 calendar
days after the date the notice is re-
ceived. A withholding agent that fails
to act in accordance with the presump-
tions set forth in §§1.1441-1(b)(3), 1.1441-
4(a), 1.1441-5 (d) and (e), or 1.1441-9(b)(3)
may also be liable for tax, interest, and
penalties. See §1.1441-1(b)(3)(ix) and (7).

(2) Reason to know. A withholding
agent shall be considered to have rea-
son to know if its knowledge of rel-
evant facts or of statements contained
in the withholding certificates or other
documentation is such that a reason-
ably prudent person in the position of
the withholding agent would question
the claims made.
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(3) Financial institutions—limits on rea-
son to know. For purposes of this para-
graph (b)(3) and paragraphs (b)4)
through (b)(10) of this section, the
terms withholding certificate, documen-
tary evidence, and documentation are de-
fined in §1.1441-1(c)(16), (17) and (18).
Except as otherwise provided in para-
graphs (b)(4) through (b)(9) of this sec-
tion, a withholding agent that is a fi-
nancial institution (including a regu-
lated investment company) that has a
direct account relationship with a ben-
eficial owner (a direct account holder)
has a reason to know, with respect to
amounts described in §1.1441-6(c)(2),
that documentation provided by the di-
rect account holder is unreliable or in-
correct only if one or more of the cir-
cumstances described in paragraphs
(b)(4) through (b)(9) of this section
exist. If a direct account holder has
provided documentation that is unreli-
able or incorrect under the rules of
paragraph (b)(4) through (b)(9) of this
section, the withholding agent may re-
quire new documentation. Alter-
natively, the withholding agent may
rely on the documentation originally
provided if the rules of paragraphs
(b)(4) through (b)(9) of this section per-
mit such reliance based on additional
statements and documentation. Para-
graph (b)(10) of this section provides
limits on reason to know for financial
institutions that receive beneficial
owner documentation from persons (in-
direct account holders) that have an
account relationship with, or an owner-
ship interest in, a direct account hold-
er. For rules regarding reliance on
Form W-9, see §31.3406(g)-3(e)(2) of this
chapter.

(4) Rules applicable to withholding cer-
tificates—(i) In general. A withholding
agent has reason to know that a bene-
ficial owner withholding certificate
provided by a direct account holder in
connection with a payment of an
amount described in §1.1441-6(c)(2) is
unreliable or incorrect if the with-
holding certificate is incomplete with
respect to any item on the certificate
that is relevant to the claims made by
the direct account holder, the with-
holding certificate contains any infor-
mation that is inconsistent with the
direct account holder’s claim, the with-
holding agent has other account infor-
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mation that is inconsistent with the
direct account holder’s claim, or the
withholding certificate lacks informa-
tion necessary to establish entitlement
to a reduced rate of withholding. For
purposes of establishing a direct ac-
count holder’s status as a foreign per-
son or resident of a treaty country a
withholding certificate shall be consid-
ered unreliable or inconsistent with an
account holder’s claims only if it is not
reliable under the rules of paragraphs
(b)(6) and (6) of this section. A with-
holding agent that relies on an agent
to review and maintain a withholding
certificate is considered to know or
have reason to know the facts within
the knowledge of the agent.

(ii) Examples. The rules of paragraph
(b)(4) of this section are illustrated by
the following examples:

Example 1. F, a foreign person that has a di-
rect account relationship with USB, a bank
that is a U.S. person, provides USB with a
beneficial owner withholding certificate for
the purpose of claiming a reduced rate of
withholding on U.S. source dividends. F re-
sides in a treaty country that has a limita-
tion on benefits provision in its income tax
treaty with the United States. The with-
holding certificate, however, does not con-
tain a statement regarding limitations on
benefits or deriving the income under sec-
tion 894 as required by §1.1441-6(b)(1). USB
cannot rely on the withholding certificate to
grant a reduced rate of withholding because
it is incomplete with respect to the claim
made by F.

Example 2. F, a foreign person that has a di-
rect account relationship with USB, a broker
that is a U.S. person, provides USB with a
withholding certificate for the purpose of
claiming the portfolio interest exception
under section 881(c), which applies to foreign
corporations. F indicates on its withholding
certificate, however, that it is a partnership.
USB may not treat F as a beneficial owner of
the interest for purposes of the portfolio in-
terest exception because F has indicated on
its withholding certificate that it is a for-
eign partnership, and therefore under
§1.1441-1(c)(6)(ii) it is not the beneficial
owner of the interest payment.

(5) Withholding certificate—establish-
ment of foreign status. A withholding
agent has reason to know that a bene-
ficial owner withholding certificate (as
defined in §1.1441-1(e)(2)) provided by a
direct account holder in connection
with a payment of an amount described
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in §1.1441-6(c)(2) is unreliable or incor-
rect for purposes of establishing the ac-
count holder’s status as a foreign per-
son if the certificate is described in
paragraph (b)(6)(i) or (ii) of this sec-
tion.

(i) A withholding certificate is unre-
liable or incorrect if the withholding
certificate has a permanent residence
address (as defined in §1.1441-1(e)(2)(ii))
in the United States, the withholding
certificate has a mailing address in the
United States, the withholding agent
has a residence or mailing address as
part of its account information that is
an address in the United States, or the
direct account holder notifies the with-
holding agent of a new residence or
mailing address in the United States
(whether or not provided on a with-
holding certificate). A withholding
agent may, however, rely on the bene-
ficial owner withholding certificate as
establishing the account holder’s for-
eign status if it may do so under the
provisions of paragraph (b)(5)(i)(A) or
(B) of this section.

(A) A withholding agent may treat a
direct account holder as a foreign per-
son if the beneficial owner withholding
certificate has been provided by an in-
dividual and—

(I) The withholding agent has in its
possession or obtains documentary evi-
dence (which does not contain a U.S.
address) that has been provided within
the past three years, was valid at the
time it was provided, the documentary
evidence supports the claim of foreign
status, and the direct account holder
provides the withholding agent with a
reasonable explanation, in writing,
supporting the account holder’s foreign
status; or

(2) The account is maintained at an
office of the withholding agent outside
the United States and the withholding
agent is required to report annually a
payment to the direct account holder
on a tax information statement that is
filed with the tax authority of the
country in which the office is located
and that country has an income tax
treaty in effect with the United States.

(B) A withholding agent may treat an
account holder as a foreign person if
the beneficial owner withholding cer-
tificate has been provided by an entity
that the withholding agent does not
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know, or does not have reason to know,
is a flow-through entity and—

(I) The withholding agent has in its
possession, or obtains, documentation
that substantiates that the entity is
actually organized or created under the
laws of a foreign country; or

(2) The account is maintained at an
office of the withholding agent outside
the United States and the withholding
agent is required to report annually a
payment to the direct account holder
on a tax information statement that is
filed with the tax authority of the
country in which the office is located
and that country has an income tax
treaty in effect with the United States.

(ii) A Dbeneficial owner withholding
certificate is unreliable or incorrect if
it is provided with respect to an off-
shore account (as defined in §1.6049-
5(c)(1)) and the direct account holder
has standing instructions directing the
withholding agent to pay amounts
from its account to an address or an
account maintained in the TUnited
States. The withholding agent may
treat the direct account holder as a
foreign person, however, if the direct
account holder provides a reasonable
explanation in writing that supports
its foreign status.

(6) Withholding certificate—claim of re-
duced rate of withholding under treaty. A
withholding agent has reason to know
that a withholding certificate (other
than Form W-9) provided by a direct
account holder in connection with a
payment of an amount described in
§1.1441-6(c)(2) is unreliable or incorrect
for purposes of establishing that the di-
rect account holder is a resident of a
country with which the United States
has an income tax treaty if it is de-
scribed in paragraphs (b)(6)(i) through
(iii) of this section.

(i) A Dbeneficial owner withholding
certificate is unreliable or incorrect if
the permanent residence address on the
beneficial owner withholding certifi-
cate is not in the country whose treaty
is invoked, or the direct account holder
notifies the withholding agent of a new
permanent residence address that is
not in the treaty country. A with-
holding agent may, however, treat a di-
rect account holder as entitled to a re-
duced rate of withholding under an in-
come tax treaty if the direct account
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holder provides a reasonable expla-
nation for the permanent residence ad-
dress outside the treaty country (e.g.,
the address is the address of a branch
of the beneficial owner located outside
the treaty country in which the entity
is a resident) or the withholding agent
has in its possession, or obtains, docu-
mentary evidence that establishes resi-
dency in a treaty country.

(ii) A Dbeneficial owner withholding
certificate is unreliable or incorrect if
the permanent residence address on the
withholding certificate is in the appli-
cable treaty country but the with-
holding certificate contains a mailing
address outside the treaty country or
the withholding agent has a mailing
address as part of its account informa-
tion that is outside the treaty country.
A mailing address that is a P.O. Box,
in-care-of address, or address at a fi-
nancial institution (if the financial in-
stitution is not a beneficial owner)
shall not preclude a withholding agent
from treating the direct account holder
as a resident of a treaty country if
such address is in the treaty country. If
a withholding agent has a mailing ad-
dress (whether or not contained on the
withholding certificate) outside the ap-
plicable treaty country, the with-
holding agent may nevertheless treat a
direct account holder as a resident of
an applicable treaty country if—

(A) The withholding agent has in its
possession, or obtains, additional docu-
mentation supporting the direct ac-
count holder’s claim of residence in the
applicable treaty country (and the ad-
ditional documentation does not con-
tain an address outside the treaty
country);

(B) The withholding agent has in its
possession, or obtains, documentation
that establishes that the direct ac-
count holder is an entity organized in a
treaty country (or an entity managed
and controlled in a treaty country, if
the applicable treaty so requires);

(C) The withholding agent knows
that the address outside the applicable
treaty country (other than a P.O. box,
or in-care-of address) is a branch of a
bank or insurance company that is a
resident of the applicable treaty coun-
try; or

(D) The withholding agent obtains a
written statement from the direct ac-
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count holder that reasonably estab-
lishes entitlement to treaty benefits.
(iii) A beneficial owner withholding
certificate is unreliable or incorrect to
establish entitlement to a reduced rate
of withholding under an income tax
treaty if the direct account holder has
standing instructions for the with-
holding agent to pay amounts from its
account to an address or an account
outside the treaty country unless the
direct account holder provides a rea-
sonable explanation, in writing, estab-
lishing the direct account holder’s resi-
dence in the applicable treaty country.
(7 Documentary evidence. A with-
holding agent shall not treat documen-
tary evidence provided by a direct ac-
count holder as valid if the documen-
tary evidence does not reasonably es-
tablish the identity of the person pre-
senting the documentary evidence. For
example, documentary evidence is not
valid if it is provided in person by a di-
rect account holder that is a natural
person and the photograph or signature
on the documentary evidence, if any,
does not match the appearance or sig-
nature of the person presenting the
document. A withholding agent shall
not rely on documentary evidence to
reduce the rate of withholding that
would otherwise apply under the pre-
sumption rules of §§1.1441-1(b)(3),
1.1441-5(d) and (e)(6), and 1.6049-5(d) if
the documentary evidence contains in-
formation that is inconsistent with the
direct account holder’s claim of a re-
duced rate of withholding, the with-
holding agent has other account infor-
mation that is inconsistent with the
direct account holder’s claim, or the
documentary evidence lacks informa-
tion necessary to establish entitlement
to a reduced rate of withholding. For
example, if a direct account holder pro-
vides documentary evidence to claim
treaty benefits and the documentary
evidence establishes the direct account
holder’s status as a foreign person and
a resident of a treaty country, but the
account holder fails to provide the
treaty statements required by §1.1441-
6(c)(b), the documentary evidence does
not establish the direct account hold-
er’s entitlement to a reduced rate of
withholding. For purposes of estab-
lishing a direct account holder’s status
as a foreign person or resident of a
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country with which the United States
has an income tax treaty with respect
to income described in §1.1441-6(c)(2),
documentary evidence shall be consid-
ered unreliable or incorrect only if it is
not reliable under the rules of para-
graph (b)(8) and (9) of this section.

(8) Documentary evidence—establish-
ment of foreign status. A withholding
agent has reason to know that docu-
mentary evidence provided in connec-
tion with a payment of an amount de-
scribed in §1.1441-6(c)(2) is unreliable or
incorrect for purposes of establishing
the direct account holder’s status as a
foreign person if the documentary evi-
dence is described in paragraphs
(b)(8)(1), (ii), (iii) or (iv) of this section.

(i) A withholding agent shall not
treat documentary evidence provided
by an account holder after December
31, 2000, as valid for purposes of estab-
lishing the direct account holder’s for-
eign status if the only mailing or resi-
dence address that is available to the
withholding agent is an address at a fi-
nancial institution (unless the finan-
cial institution is a beneficial owner of
the income), an in-care-of address, or a
P.O. box. In this case, the withholding
agent must obtain additional docu-
mentation that is sufficient to estab-
lish the direct account holder’s status
as a foreign person. A withholding
agent shall not treat documentary evi-
dence provided by an account holder
before January 1, 2001, as valid for pur-
poses of establishing a direct account
holder’s status as a foreign person if it
has actual knowledge that the direct
account holder is a U.S. person or if it
has a mailing or residence address for
the direct account holder in the United
States. If a withholding agent has an
address for the direct account holder in
the United States, the withholding
agent may nevertheless treat the di-
rect account holder as a foreign person
if it can so treat the direct account
holder under the rules of paragraph
(b)(8)(ii) of this section.

(ii) Documentary evidence is unreli-
able or incorrect to establish a direct
account holder’s status as a foreign
person if the withholding agent has a
mailing or residence address (whether
or not on the documentation) for the
direct account holder in the United
States or if the direct account holder
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notifies the withholding agent of a new
address in the United States. A with-
holding agent may, however, rely on
documentary evidence as establishing
the direct account holder’s foreign sta-
tus if it may do so under the provisions
of paragraph (b)(8)(ii)(A) or (B) of this
section.

(A) A withholding agent may treat a
direct account holder that is an indi-
vidual as a foreign person even if it has
a mailing or residence address for the
direct account holder in the United
States if the withholding agent—

(I) Has in its possession or obtains
additional documentary evidence
(which does not contain a U.S. address)
supporting the claim of foreign status
and a reasonable explanation in writ-
ing supporting the account holder’s
foreign status;

(2) Has in its possession or obtains a
valid beneficial owner withholding cer-
tificate on Form W-8 and the Form W-
8 contains a permanent residence ad-
dress outside the United States and a
mailing address outside the TUnited
States (or if a mailing address is inside
the United States the direct account
holder provides a reasonable expla-
nation in writing supporting the direct
account holder’s foreign status); or

(3) The account is maintained at an
office of the withholding agent outside
the United States and the withholding
agent is required to report annually a
payment to the direct account holder
on a tax information statement that is
filed with the tax authority of the
country in which the office is located
and that country has an income tax
treaty in effect with the United States.

(B) A withholding agent may treat a
direct account holder that is an entity
(other than a flow-through entity) as a
foreign person even if it has a mailing
or residence address for the direct ac-
count holder in the United States if the
withholding agent—

(I) Has in its possession, or obtains,
documentation that substantiates that
the entity is actually organized or cre-
ated under the laws of a foreign coun-
try;

(2) Obtains a valid beneficial owner
withholding certificate on Form W-8
and the Form W-8 contains a perma-
nent residence address outside the
United States and a mailing address
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outside the United States (or if a mail-
ing address is inside the United States
the direct account holder provides ad-
ditional documentary evidence suffi-
cient to establish the direct account
holder’s foreign status); or

(3) The account is maintained at an
office of the withholding agent outside
the United States and the withholding
agent is required to report annually a
payment to the direct account holder
on a tax information statement that is
filed with the tax authority of the
country in which the office is located
and that country has an income tax
treaty in effect with the United States.

(iii) Documentary evidence is unreli-
able or incorrect if the direct account
holder has standing instructions di-
recting the withholding agent to pay
amounts from its account to an address
or an account maintained in the United
States. The withholding agent may
treat the direct account holder as a
foreign person, however, if the account
holder provides a reasonable expla-
nation in writing that supports its for-
eign status.

(9) Documentary evidence—claim of re-
duced rate of withholding under treaty. A
withholding agent has reason to know
that documentary evidence provided in
connection with a payment of an
amount described in §1.1441-6(c)(2) is
unreliable or incorrect for purposes of
establishing that a direct account hold-
er is a resident of a country with which
the United States has an income tax
treaty if it is described in paragraph
(b)(9)(1) or (ii) of this section.

(i) Documentary evidence is unreli-
able or incorrect if the withholding
agent has a mailing or residence ad-
dress for the direct account holder
(whether or not on the documentary
evidence) that is outside the applicable
treaty country, or the only address
that the withholding agent has (wheth-
er in or outside of the applicable treaty
country) is a P.O. box, an in-care-of ad-
dress, or the address of a financial in-
stitution (if the financial institution is
not the beneficial owner). If a with-
holding agent has a mailing or resi-
dence address for the direct account
holder outside the applicable treaty
country, the withholding agent may
nevertheless treat a direct account
holder as a resident of an applicable
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treaty country
agent—

(A) Has in its possession, or obtains,
additional documentary evidence sup-
porting the direct account holder’s
claim of residence in the applicable
treaty country (and the documentary
evidence does not contain an address
outside the applicable treaty country,
a P.O. box, an in-care-of address, or the
address of a financial institution);

(B) Has in its possession, or obtains,
documentary evidence that establishes
the direct account holder is an entity
organized in a treaty country (or an
entity managed and controlled in a
treaty country, if the applicable treaty
SO requires); or

(C) Obtains a valid beneficial owner
withholding certificate on Form W-8
that contains a permanent residence
address and a mailing address in the
applicable treaty country.

(ii) Documentary evidence is unreli-
able or incorrect if the direct account
holder has standing instructions di-
recting the withholding agent to pay
amounts from its account to an address
or an account maintained outside the
treaty country unless the direct ac-
count holder provides a reasonable ex-
planation, in writing, establishing the
direct account holder’s residence in the
applicable treaty country.

(10) Limits on reason to know—indirect
account holders. A financial institution
that receives documentation from a
payee through a nonqualified inter-
mediary, a flow-through entity, or a
U.S. branch described in §1.1441-
1(b)(2)(iv) (other than a U.S. branch
that is treated as a U.S. person) with
respect to a payment of an amount de-
scribed in §1.1441-6(c)(2) has reason to
know that the documentation is unreli-
able or incorrect if a reasonably pru-
dent person in the position of a with-
holding agent would question the
claims made. This standard requires,
but is not limited to, a withholding
agent’s compliance with the rules of
paragraphs (b)(10)(i) through (iii).

(i) The withholding agent must re-
view the withholding statement de-
scribed in §1.1441-1(e)(3)(iv) and may
not rely on information in the state-
ment to the extent the information
does not support the claims made for

if the withholding
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any payee. For this purpose, a with-
holding agent may not treat a payee as
a foreign person if an address in the
United States is provided for such
payee and may not treat a person as a
resident of a country with which the
United States has an income tax treaty
if the address for that person is outside
the applicable treaty country. Not-
withstanding a U.S. address or an ad-
dress outside a treaty country, the
withholding agent may treat a payee
as a foreign person or a foreign person
as a resident of a treaty country if a
reasonable explanation is provided, in
writing, by the nonqualified inter-
mediary, flow-through entity, or U.S.
branch supporting the payee’s foreign
status or the foreign person’s residency
in a treaty country.

(ii) The withholding agent must re-
view each withholding certificate in
accordance with the requirements of
paragraphs (b)(5) and (6) of this section
and verify that the information on the
withholding certificate is consistent
with the information on the with-
holding statement required under
§1.1441-1(e)(3)(iv). If there is a discrep-
ancy between the withholding certifi-
cate and the withholding statement,
the withholding agent may choose to
rely on the withholding certificate, if
valid, and instruct the nonqualified
intermediary, flow-through entity, or
U.S. branch to correct the withholding
statement or apply the presumption
rules of §§1.1441-1(b), 1.1441-5(d) and
(e)(6), and 1.6049-5(d) to the payment al-
locable to the payee who provided the
withholding certificate. A withholding
agent that receives a withholding cer-
tificate before December 31, 2001, is not
required to review the information on
withholding certificates or determine
if it is consistent with the information
on the withholding statement until De-
cember 31, 2001. A withholding agent
may withhold and report in accordance
with a withholding statement until De-
cember 31, 2001, unless it has actually
performed the verification procedures
required by this paragraph (b)(10)(ii)
and determined that the withholding
statement is inaccurate with respect to
a particular payee.

(iii) The withholding agent must re-
view the documentary evidence pro-
vided by the nonqualified inter-
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mediary, flow-through entity, or U.S.
branch to determine that there is no
obvious indication that the payee is a
U.S. non-exempt recipient or that the
documentary evidence does not estab-
lish the identity of the person who pro-
vided the documentation (e.g., the doc-
umentary evidence does not appear to
be an identification document).

(11) Additional guidance. The IRS may
prescribe other circumstances for
which a withholding certificate or doc-
umentary evidence is unreliable or in-
correct in addition to the cir-
cumstances described in paragraph (b)
of this section to establish an account
holder’s status as a foreign person or a
beneficial owner entitled to a reduced
rate of withholding in published guid-
ance (see §601.601(d)(2) of this chapter).

(c) Authoriced agent—(1) In general.
The acts of an agent of a withholding
agent (including the receipt of with-
holding certificates, the payment of
amounts of income subject to with-
holding, and the deposit of tax with-
held) are imputed to the withholding
agent on whose behalf it is acting.
However, if the agent is a foreign per-
son, a withholding agent that is a U.S.
person may treat the acts of the for-
eign agent as its own for purposes of
determining whether it has complied
with the provisions of this section, but
only if the agent is an authorized for-
eign agent, as defined in paragraph
(c)(2) of this section. An authorized for-
eign agent cannot apply the provisions
of this paragraph (c) to appoint an-
other person its authorized foreign
agent with respect to the payments it
receives from the withholding agent.

(2) Authoriced foreign agent. An agent
is an authorized foreign agent only if—

(i) There is a written agreement be-
tween the withholding agent and the
foreign person acting as agent;

(ii) The notification procedures de-
scribed in paragraph (c)(3) of this sec-
tion have been complied with;

(iii) Books and records and relevant
personnel of the foreign agent are
available (on a continuous basis, in-
cluding after termination of the rela-
tionship) for examination by the IRS in
order to evaluate the withholding
agent’s compliance with the provisions
of chapters 3 and 61 of the Code, section
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3406, and the regulations under those
provisions; and

(iv) The U.S. withholding agent re-
mains fully liable for the acts of its
agent and does not assert any of the
defenses that may otherwise be avail-
able, including under common law
principles of agency in order to avoid
tax liability under the Internal Rev-
enue Code.

(3) Notification. A withholding agent
that appoints an authorized agent to
act on its behalf for purposes of §1.871-
14(c)(2), the withholding provisions of
chapter 3 of the Code, section 3406 or
other withholding provisions of the In-
ternal Revenue Code, or the reporting
provisions of chapter 61 of the Code, is
required to file notice of such appoint-
ment with the Office of the Assistant
Commissioner (International). Such
notice shall be filed before the first
payment for which the authorized
agent acts as such. Such notice shall
acknowledge the withholding agent li-
ability as provided in paragraph
(c)(2)(iv) of this section.

(4) Liability of U.S. withholding agent.
An authorized foreign agent is subject
to the same withholding and reporting
obligations that apply to any with-
holding agent under the provisions of
chapter 3 of the Code and the regula-
tions thereunder. In particular, an au-
thorized foreign agent does not benefit
from the special procedures or excep-
tions that may apply to a qualified
intermediary. A withholding agent act-
ing through an authorized foreign
agent is liable for any failure of the
agent, such as failure to withhold an
amount or make payment of tax, in the
same manner and to the same extent as
if the agent’s failure had been the fail-
ure of the U.S. withholding agent. For
this purpose, the foreign agent’s actual
knowledge or reason to know shall be
imputed to the U.S. withholding agent.
The U.S. withholding agent’s liability
shall exist irrespective of the fact that
the authorized foreign agent is also a
withholding agent and is itself sepa-
rately liable for failure to comply with
the provisions of the regulations under
section 1441, 1442, or 1443. However, the
same tax, interest, or penalties shall
not be collected more than once.

(b) Filing of returns. See §1.1461-
1(b)(2)(iii) and (c)(4)(iii) regarding re-

§1.1441-7

turns required to be made where a U.S.
withholding agent acts through an au-
thorized foreign agent.

(d) United States obligations. If the
United States is a withholding agent
for an item of interest, including origi-
nal issue discount, on obligations of
the United States or of any agency or
instrumentality thereof, the with-
holding obligation of the United States
is assumed and discharged by—

(1) The Commissioner of the Public
Debt, for interest paid by checks issued
through the Bureau of the Public Debt;

(2) The Treasurer of the United
States, for interest paid by him or her,
whether by check or otherwise;

(3) BEach Federal Reserve Bank, for
interest paid by it, whether by check
or otherwise; or

(4) Such other person as may be des-
ignated by the IRS.

(e) Assumed obligations. If, in connec-
tion with the sale of a corporation’s
property, payment on the bonds or
other obligations of the corporation is
assumed by a person, then that person
shall be a withholding agent to the ex-
tent amounts subject to withholding
are paid to a foreign person. Thus, the
person shall withhold such amounts
under §1.1441-1 as would be required to
be withheld by the seller or corpora-
tion had no such sale or assumption
been made.

(f) Conduit financing arrangements—(1)
Liability of withholding agent. Subject
to paragraph (f)(2) of this section, any
person that is required to deduct and
withhold tax under §1.1441-3(g) is made
liable for that tax by section 1461. A
person that is required to deduct and
withhold tax but fails to do so is liable
for the payment of the tax and any ap-
plicable penalties and interest.

(2) Exception for withholding agents
that do not know of conduit financing ar-
rangement—(@i) In general. A withholding
agent will not be liable under para-
graph (f)(1) of this section for failing to
deduct and withhold with respect to a
conduit financing arrangement unless
the person knows or has reason to
know that the financing arrangement
is a conduit financing arrangement.
This standard shall be satisfied if the
withholding agent knows or has reason
to know of facts sufficient to establish
that the financing arrangement is a
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conduit financing arrangement, includ-
ing facts sufficient to establish that
the participation of the intermediate
entity in the financing arrangement is
pursuant to a tax avoidance plan. A
withholding agent that knows only of
the financing transactions that com-
prise the financing arrangement will
not be considered to know or have rea-
son to know of facts sufficient to estab-
lish that the financing arrangement is
a conduit financing arrangement.

(ii) Examples. The following examples
illustrate the operation of paragraph
(d)(2) of this section.

Example 1. (i) DS is a U.S. subsidiary of FP,
a corporation organized in Country N, a
country that does not have an income tax
treaty with the United States. FS is a spe-
cial purpose subsidiary of FP that is incor-
porated in Country T, a country that has an
income tax treaty with the United States
that prohibits the imposition of withholding
tax on payments of interest. FS is capital-
ized with $10,000,000 in debt from BK, a Coun-
try N bank, and $1,000,000 in capital from FS.

(ii) On May 1, 1995, C, a U.S. person, pur-
chases an automobile from DS in return for
an installment note. On July 1, 1995, DS sells
a number of installment notes, including C’s,
to FS in exchange for $10,000,000. DS con-
tinues to service the installment notes for
F'S and C is not notified of the sale of its ob-
ligation and continues to make payments to
DS. But for the withholding tax on payments
of interest by DS to BK, DS would have bor-
rowed directly from BK, pledging the install-
ment notes as collateral.

(iii) The C installment note is a financing
transaction, whether held by DS or by FS,
and the FS note held by BK also is a financ-
ing transaction. After FS purchases the in-
stallment note, and during the time the in-
stallment note is held by FS, the trans-
actions constitute a financing arrangement,
within the meaning of §1.881-3(a)(2)(i). BK is
the financing entity, F'S is the intermediate
entity, and C is the financed entity. Because
the participation of F'S in the financing ar-
rangement reduces the tax imposed by sec-
tion 881 and because there was a tax avoid-
ance plan, F'S is a conduit entity.

(iv) Because C does not know or have rea-
son to know of the tax avoidance plan (and
by extension that the financing arrangement
is a conduit financing arrangement), C is not
required to withhold tax under section 1441.
However, DS, who knows that FS’s partici-
pation in the financing arrangement is pur-
suant to a tax avoidance plan and is a with-
holding agent for purposes of section 1441, is
not relieved of its withholding responsibil-
ities.

26 CFR Ch. | (4-1-12 Edition)

Example 2. Assume the same facts as in Ex-
ample, 1 except that C receives a new pay-
ment booklet on which DS is described as
‘“‘agent’’. Although C may deduce that its in-
stallment note has been sold, without more
C has no reason to know of the existence of
a financing arrangement. Accordingly, C is
not liable for failure to withhold, although
DS still is not relieved of its withholding re-
sponsibilities.

Example 3. (i) DC is a U.S. corporation that
is in the process of negotiating a loan of
$10,000,000 from BK1, a bank located in Coun-
try N, a country that does not have an in-
come tax treaty with the United States. Be-
fore the loan agreement is signed, DC’s tax
lawyers point out that interest on the loan
would not be subject to withholding tax if
the loan were made by BK2, a subsidiary of
BK1 that is incorporated in Country T, a
country that has an income tax treaty with
the United States that prohibits the imposi-
tion of withholding tax on payments of in-
terest. BK1 makes a loan to BK2 to enable
BK2 to make the loan to DC. Without the
loan from BK1 to BK2, BK2 would not have
been able to make the loan to DC.

(ii) The loan from BK1 to BK2 and the loan
from BK2 to DC are both financing trans-
actions and together constitute a financing
arrangement within the meaning of §1.881-
3(a)(2)(i). BK1 is the financing entity, BK2 is
the intermediate entity, and DC is the fi-
nanced entity. Because the participation of
BK2 in the financing arrangement reduces
the tax imposed by section 881 and because
there is a tax avoidance plan, BK2 is a con-
duit entity.

(iii) Because DC is a party to the tax avoid-
ance plan (and accordingly knows of its ex-
istence), DC must withhold tax under section
1441. If DC does not withhold tax on its pay-
ment of interest, BK2, a party to the plan
and a withholding agent for purposes of sec-
tion 1441, must withhold tax as required by
section 1441.

Example 4. (i) DC is a U.S. corporation that
has a long-standing banking relationship
with BK2, a U.S. subsidiary of BK1, a bank
incorporated in Country N, a country that
does not have an income tax treaty with the
United States. DC has borrowed amounts of
as much as $75,000,000 from BK2 in the past.
On January 1, 1995, DC asks to borrow
$50,000,000 from BK2. BK2 does not have the
funds available to make a loan of that size.
BK2 considers asking BK1 to enter into a
loan with DC but rejects this possibility be-
cause of the additional withholding tax that
would be incurred. Accordingly, BK2 borrows
the necessary amount from BK1 with the in-
tention of on-lending to DC. BK1 does not
make the loan directly to DC because of the
withholding tax that would apply to pay-
ments of interest from DC to BK1. DC does
not negotiate with BK1 and has no reason to
know that BK1 was the source of the loan.
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(ii) The loan from BK2 to DC and the loan
from BK1 to BK2 are both financing trans-
actions and together constitute a financing
arrangement within the meaning of §1.881-
3(a)(2)(i). BK1 is the financing entity, BK2 is
the intermediate entity, and DC is the fi-
nanced entity. The participation of BK2 in
the financing arrangement reduces the tax
imposed by section 881. Because the partici-
pation of BK2 in the financing arrangement
reduces the tax imposed by section 881 and
because there was a tax avoidance plan, BK2
is a conduit entity.

(iii) Because DC does not know or have rea-
son to know of the tax avoidance plan (and
by extension that the financing arrangement
is a conduit financing arrangement), DC is
not required to withhold tax under section
1441. However, BK2, who is also a with-
holding agent under section 1441 and who
knows that the financing arrangement is a
conduit financing arrangement, is not re-
lieved of its withholding responsibilities.

(3) Effective date. This paragraph (f) is
effective for payments made by fi-
nanced entities on or after September
11, 1995. This paragraph shall not apply
to interest payments covered by sec-
tion 127(g)(3) of the Tax Reform Act of
1984, and to interest payments with re-
spect to other debt obligations issued
prior to October 15, 1984 (whether or
not such debt was issued by a Nether-
lands Antilles corporation).

(g) Effective date. Except as otherwise
provided in paragraph (f)(3) of this sec-
tion, this section applies to payments
made after December 31, 2000.

[T.D. 7977, 49 FR 36834, Sept. 20, 1984, as
amended by T.D. 8611, 60 FR 41014, Aug. 11,
1995; 60 FR 55312, Oct. 31, 1995; T.D. 8734, 62
FR 53462, Oct. 14, 1997; T.D. 8804, 63 FR 72188,
Dec. 31, 1998; T.D. 8856, 64 FR 73412, Dec. 30,
1999; T.D. 8881, 65 FR 32197, 32212, May 22,
2000; 66 FR 18189, Apr. 6, 2001; T.D. 9572, 77 FR
3110, Jan. 23, 2012; 77 FR 13969, Mar. 8, 2012]

§1.1441-7T General provisions relat-
ing to withholding agents (tem-
porary).

(a)(1) [Reserved] For further guid-
ance, see §1.1441-7(a)(1).

(2) Withholding agent with respect to
dividend equivalents. Each person that
is a party to any contract or arrange-
ment that provides for the payment of
a dividend equivalent, as defined in
section 871(m), shall be treated as hav-
ing control and custody of such pay-
ment.

§1.1441-8

(3) Examples. The following examples
illustrate the rules of paragraphs (a)(1)
and (a)(2) of this section:

Example 1 through Ezxample 5 [Re-
served] For further guidance, see
§1.1441-7(a)(3), Example 1 through Exam-
ple 5.

Example 6. FC, a foreign corporation, en-
ters into a notional principal contract (NPC)
with Bank X, a bank organized in the United
States. The NPC is a specified NPC for pur-
poses of section 871(m). FC is the long party
to the contract and Bank X is the short
party. The NPC references a specified num-
ber of shares of dividend-paying common
stock issued by a domestic corporation. As
the long party, FC receives payments from
Bank X based on any appreciation in the
value of the common stock and dividends
paid with respect to the common stock. As
the short party, Bank X receives payment
from FC based on any depreciation in the
value of the common stock and a payment
based on LIBOR. Bank X is a withholding
agent because Bank X is deemed to have con-
trol and custody of a dividend equivalent as
a party to the NPC. If FC’s tax liability
under section 881 has not been satisfied in
full by Bank X as withholding agent, FC is
required to file a return on Form 1120-F
(U.S. Income Tax Return of a Foreign Cor-
poration).

(b)(1) through (g) [Reserved] For fur-
ther guidance, see §1.1441-7(b)(1)
through (g).

(h) Effective/applicability date. This
section applies on or after January 23,
2012.

(i) Expiration date. The applicability
of this section expires on January 16,
2015.

[T.D. 9572, 77 FR 3111, Jan. 23, 2012]

§1.1441-8 Exemption from with-
holding for payments to foreign
governments, international organi-
zations, foreign central banks of
issue, and the Bank for Inter-
national Settlements.

(a) Foreign governments. Under section
892, certain specific types of income re-
ceived by foreign governments are ex-
cluded from gross income and are ex-
empt from taxation, unless derived
from the conduct of a commercial ac-
tivity or received from or by a con-
trolled commercial entity. Accord-
ingly, withholding is not required
under §1.1441.1 with regard to any item
of income which is exempt from tax-
ation under section 892.
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