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SUBCHAPTER A—FINANCIAL MANAGEMENT SERVICE

PARTS 200-201 [RESERVED]

PART 202—DEPOSITARIES AND FI-
NANCIAL AGENTS OF THE FED-
ERAL GOVERNMENT!

Sec.
202.1
202.2
202.3
202.4
202.5

Scope of regulations.

Designations.

Authorization.

Agreement of deposit.

Previously designated depositaries.

202.6 Collateral security.

202.7 Maintenance of balances within au-
thorizations.

AUTHORITY: 12 TU.S.C. 90, 265-266, 391,
1452(d), 1464(k), 1789a, 2013, 2122 and 3101-3102;
31 U.S.C. 3303 and 3336.

§202.1 Scope of regulations.

The regulations in this part govern
the designation of Depositaries and Fi-
nancial Agents of the Federal Govern-
ment (hereinafter referred to as deposi-
taries), and their authorization to ac-
cept deposits of public money and to
perform other services as may be re-
quired of them. Public money includes,
but is not limited to, revenue and funds
of the United States, and any funds the
deposit of which is subject to the con-
trol or regulation of the United States
or any of its officers, agents, or em-
ployees. The designation and author-
ization of Treasury Tax and Loan de-
positaries for the receipt of deposits
representing Federal taxes are gov-
erned by the regulations in part 203 of
this chapter.

[62 FR 45520, Aug. 27, 1997]

§202.2 Designations.

(a) Financial institutions of the fol-
lowing classes are designated as De-
positaries and Financial Agents of the
Government if they meet the eligi-
bility requirements stated in para-
graph (b) of this section:

1The regulations, which previously ap-
peared in this part, governing payment of
checks drawn on the United States Treasury
now appear in revised form in part 240 of this
chapter (Department Circular 21 (Second Re-
vision)).

(1) Financial institutions insured by
the Federal Deposit Insurance Corpora-
tion.

(2) Credit unions insured by the Na-
tional Credit Union Administration.

(3) Banks, savings banks, savings and
loan, building and loan, and homestead
associations, credit unions created
under the laws of any State, the depos-
its or accounts of which are insured by
a State or agency thereof or by a cor-
poration chartered by a State for the
sole purpose of insuring deposits or ac-
counts of such financial institutions,
United States branches of foreign
banking corporations authorized by the
State in which they are located to
transact commercial banking business,
and Federal branches of foreign bank-
ing corporations, the establishment of
which has been approved by the Comp-
troller of the Currency.

(b) In order to be eligible for designa-
tion, a financial institution is required
to possess, under its charter and the
regulations issued by its chartering au-
thority, either general or specific au-
thority to perform the services out-
lined in §202.3(b). A financial institu-
tion is required also to possess the au-
thority to pledge collateral to secure
public funds.

[44 FR 53066, Sept. 11, 1979, as amended at 46
FR 28152, May 26, 1981; 62 FR 45521, Aug. 27,
1997]

§202.3 Authorization.

(a) To accept deposits covered by the
appropriate Federal or State insurer.
Every depositary is authorized to ac-
cept a deposit of public money in an of-
ficial account, other than an account
in the name of the TUnited States
Treasury, in which the maximum bal-
ance does not exceed the ‘‘Recognized
Insurance Coverage.” ‘‘Recognized In-
surance Coverage’” means the insur-
ance provided by the Federal Deposit
Insurance Corporation, the National
Credit Union Administration, and by
insurance organizations specifically
qualified by the Secretary of the Treas-
ury.



§202.4

(b) To perform other services. (1) The
Secretary of the Treasury may author-
ize a depositary to perform other serv-
ices including, but not limited to:

(i) The maintenance of official ac-
counts in which balances will be in ex-
cess of the applicable Federal or State
insurance coverage;

(ii) The maintenance of accounts in
the name of the United States Treas-
ury,

(iii) The acceptance of deposits for
credit of the United States Treasury;

(iv) The furnishing of bank drafts in
exchange for collections.

(2) To obtain authorization to per-
form services, a depositary must:

(i) File with the Secretary of the
Treasury an appropriate agreement
and resolution of its board of directors
authorizing the agreement (both on
forms prescribed by the Financial Man-
agement Service and available from
Federal Reserve Banks), and

(ii) Pledge collateral security as pro-
vided for in §202.6.

[32 FR 14215, Oct. 13, 1967, as amended at 44
FR 53066, Sept. 11, 1979; 49 FR 47001, Nov. 30,
1984; 62 FR 45521, Aug. 27, 1997]

§202.4 Agreement of deposit.

A depositary which accepts a deposit
under this part enters into an agree-
ment of deposit with the Treasury De-
partment. The terms of this agreement
include:

(a) All of the provisions of this part.

(b) Any instructions issued pursuant
to this part by the Treasury or by Fed-
eral Reserve Banks as Fiscal Agents of
the United States or by any other Gov-
ernment agency.

(c) The provisions prescribed in Exec-
utive Order 11246, entitled ‘‘Equal Em-
ployment Opportunity,” as amended by
Executive Orders 11375 and 12086, and
regulations issued thereunder at 41
CFR chapter 60, as amended.

(d) The requirements of section 503 of
the Rehabilitation Act of 1973, as
amended, and the regulations issued
thereunder at 41 CFR part 60-741, re-
quiring Federal contractors to take af-
firmative action to employ and ad-
vance in employment qualified individ-
uals with disabilities.

(e) The requirements of section 503 of
the Vietnam Era Veterans’ Readjust-
ment Assistance Act of 1972, as amend-

10

31 CFR Ch. Il (7-1-12 Edition)

ed, 38 U.S.C. 4212, Executive Order
11701, and the regulations issued there-
under at 41 CFR parts 60-250 and 61-250,
requiring Federal contractors to take
affirmative action to employ and ad-
vance in employment qualified special
disabled and Vietnam Era veterans.

[44 FR 53067, Sept. 11, 1979, as amended at 62
FR 45521, Aug. 27, 1997]

§202.5 Previously designated deposi-
taries.

A depositary previously designated
will, by the acceptance or retention of
deposits, be presumed to have assented
to all the terms and provisions of this
part and to the retention of collateral
security theretofore pledged.

[32 FR 14215, Oct. 13, 1967]

§202.6 Collateral security.

(a) Requirement. Prior to receiving de-
posits of public money, a depositary
authorized to perform services under
§202.3(b) must pledge collateral secu-
rity in the amount required by the Sec-
retary of the Treasury.

(b) Acceptable security. Types and
valuations of acceptable collateral se-
curity are addressed in 31 CFR part 380.
For a current list of acceptable classes
of securities and instruments described
in 31 CFR part 380 and their valuations,
see the Bureau of the Public Debt’s web
site at www.publicdebt.treas.gov.

(c) Deposits of securities. Unless the
Secretary of the Treasury provides oth-
erwise, collateral security under this
part must be deposited with the Fed-
eral Reserve Bank or Branch of the dis-
trict in which the depositary is located
(depositaries located in Puerto Rico
and the Virgin Islands will be consid-
ered as being located in the New York
Federal Reserve district), or with a
custodian or custodians within the
United States designated by the Fed-
eral Reserve Bank, under terms and
conditions prescribed by the Federal
Reserve Bank. Securities deposited
with a Federal Reserve Bank must be
accompanied by a letter stating spe-
cifically the purpose for which the se-
curities are being deposited.
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(d) Assignment. A depository that
pledges securities which are not nego-
tiable without its endorsement or as-
signment may, in lieu of placing its un-
qualified endorsement on each secu-
rity, furnish an appropriate resolution
and irrevocable power of attorney au-
thorizing the Federal Reserve Bank to
assign the securities. The resolution
and power of attorney shall conform to
such terms and conditions as the Fed-
eral Reserve Banks shall prescribe.

(e) Disposition of principal and interest
payments of the pledged securities after a
depositary is declared insolvent—(1) Gen-
eral. In the event of the depositary’s in-
solvency or closure, or in the event of
the appointment of a receiver, conser-
vator, liquidator, or other similar offi-
cer to terminate its business, the de-
positary agrees that all principal and
interest payments on any security
pledged to protect public money due as
of the date of the insolvency or closure,
or thereafter becoming due, shall be
held separate and apart from any other
assets and shall constitute a part of
the pledged security available to sat-
isfy any claim of the United States, in-
cluding those not arising out of the de-
positary relationship.

(2) Payment procedures. (i) Subject to
the waiver in paragraph (e)(2)(iii) of
this section, each depositary (includ-
ing, with respect to such depositary, an
assignee for the benefit of creditors, a
trustee in bankruptcy, or a receiver in
equity) shall immediately remit each
payment of principal and/or interest re-
ceived by it with respect to collateral
pledged pursuant to this section to the
Federal Reserve Bank of the district,
as fiscal agent of the United States,
and in any event shall so remit no later
than ten days after receipt of such a
payment.

(ii) Subject to the waiver in para-
graph (e)(2)(iii) of this section, each ob-
ligor on a security pledged by a deposi-
tary pursuant to this section shall
make each payment of principal and/or
interest with respect to such security
directly to the Federal Reserve Bank of
the district, as fiscal agent of the
United States.

(iii) The requirements of paragraphs
(e)(2) (i) and (ii) of this section are
hereby waived for only so long as a
pledging depositary remains solvent.
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The foregoing waiver is terminated
without further action immediately
upon the involvency of a pledging de-
positary or, if earlier, upon notice by
the Treasury of such termination. For
purposes of this paragraph, a deposi-
tary is insolvent when, voluntarily or
by action of competent authority, it is
closed because of present or prospec-
tive inability to meet the demands of
its depositors or shareholders.

[32 FR 14216, Oct. 13, 1967, as amended at 36
FR 6748, Apr. 8, 1971; 36 FR 17995, Sept. 8,
1971; 39 FR 30832, Aug. 26, 1974; 44 FR 53067,
Sept. 11, 1979; 46 FR 28152, May 26, 1981; 62 FR
45521, Aug. 27, 1997; 65 FR 55428, Sept. 13, 2000]

§202.7 Maintenance of balances within
authorizations.

(a) Federal Government agencies
shall contact the Department of the
Treasury, Financial Management Serv-
ice, before making deposits with a fi-
nancial institution insured by a State
or agency thereof or by a corporation
chartered by a State for the sole pur-
pose of insuring deposits or accounts.
The contact should be directed to the
Cash Management Policy and Planning
Division, Federal Finance, Financial
Management Service, Department of
the Treasury, Washington, DC 20227.

(b) Government agencies having con-
trol or jurisdiction over public money
on deposit in accounts with deposi-
taries are responsible for the mainte-
nance of balances in such accounts
within the limits of the authorizations
specified by the Secretary of the Treas-
ury.

[44 FR 53067, Sept. 11, 1979, as amended at 49

FR 47001, Nov. 30, 1984; 62 FR 45521, Aug. 27,
1997]

PART 203—PAYMENT OF FEDERAL
TAXES AND THE TREASURY TAX
AND LOAN PROGRAM

Subpart A—General Information

Sec.
203.1
203.2

Scope.

Definitions.

203.3 TT&L depositaries.

203.4 Financial institution eligibility for
designation as a TT&L depositary.

203.5 Designation of financial institutions
as TT&L depositaries.

203.6 Obligations of TT&L depositaries.
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203.7 Termination of agreement or change
of election or option.

203.8 Application of part and procedural in-
structions.

Subpart B—Electronic Federal Tax
Payments

203.9 Scope of the subpart.

203.10 Electronic payment methods.

203.11 Same-day reporting and payment
mechanisms.

203.12 EFTPS interest assessments.

203.13 Appeal and dispute resolution.

Subpart C—PATAX

203.14
203.15
203.16
203.17

Scope of the subpart.

Tax deposits using FTD coupons.
Retainer and investor depositaries.
Collector depositaries.

Subpart D—Investment Program and Col-
lateral Security Requirements for TT&L
Depositaries

203.18
203.19

Scope of the subpart.

Sources of balances.

203.20 Investment account requirements.
203.21 Collateral security requirements.

AUTHORITY: 12 U.S.C. 90,265-266, 332, 391,
1452(d), 1464(k), 1767, 1789a, 2013, 2122, and
3102; 26 U.S.C. 6302; 31 U.S.C. 321, 323, and
3301-3304.

SOURCE: 72 FR 59181, Oct. 19, 2007, unless
otherwise noted.

Subpart A—General Information

§203.1 Scope.

The regulations in this part govern
the processing by financial institutions
of electronic and paper-based deposits
and payments of Federal taxes; the op-
eration of the Treasury Tax and Loan
(TT&L) program; the designation of
TT&L depositaries; and the operation
of the investment program. A financial
institution may participate in the
TT&L program by participating in the
investment program or by accepting
Federal tax payments, or both. A fi-
nancial institution that accepts Fed-
eral tax payments may do so through
the paper tax system (PATAX), or
Electronic Federal Tax Payment Sys-
tem (EFTPS), or both. However, a fi-
nancial institution is not designated as
a TT&L depositary if it only processes
EFTPS payments.
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§203.2 Definitions.

Advice of credit (AOC) means the
paper or electronic form depositaries
use to summarize and report Federal
Tax Deposit (FTD) coupon deposits to
the Internal Revenue Service (IRS) and
the Federal Reserve Bank (FRB).

Automated Clearing House (ACH) credit
entry means a credit transaction origi-
nated by a financial institution, at the
direction of the taxpayer, in accord-
ance with applicable ACH formats and
applicable laws, regulations, and proce-
dural instructions.

ACH debit entry means a debit trans-
action originated by the Treasury Fi-
nancial Agent (TFA), at the direction
of the taxpayer, in accordance with ap-
plicable ACH formats and applicable
laws, regulations, and instructions.

Balance limit means the highest
amount a depositary has stated it will
accept in its Treasury Investment Pro-
gram (TIP) main account.

Borrower-In-Custody (BIC) collateral
means an arrangement by which a fi-
nancial institution pledging collateral
to secure special direct investments
and certain term investments is per-
mitted to retain possession of that col-
lateral, subject to terms and conditions
agreed upon between the FRB and the
financial institution.

Business day means any day on which
a financial institution’s FRB is open.

Capacity means a TT&L depositary’s
ability to accept additional invest-
ments in its TIP main account balance
and/or its Special Direct Investment
(SDI) account balance. With respect to
a TT&L depositary’s TIP main account
balance, capacity means the balance
limit or current collateral value,
whichever is lower, minus the total of:
the depositary’s current TIP main ac-
count balance and any pending invest-
ments, plus any pending withdrawals.
With respect to an SDI account bal-
ance, capacity means the dollar
amount of collateral that the deposi-
tary has pledged for SDIs under a BIC
arrangement minus the total of: the
depositary’s current SDI account bal-
ance and any pending investments,
plus any pending withdrawals.

Collector depositary means a TT&L de-
positary that accepts paper tax pay-
ments from business customers and
that may also process electronic tax
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payments from customers, but that
does not retain any such deposits as in-
vestments or accept dynamic, direct,
or special direct investments. A col-
lector depositary may accept term in-
vestments.

Direct investment means the Depart-
ment of the Treasury’s (Treasury’s)
placement of funds with a TT&L depos-
itary, which results in an increase to
the depositary’s TIP main account bal-
ance and a credit to its reserve ac-
count.

Dynamic investment means Treasury’s
placement of funds with a TT&L depos-
itary throughout the day, which re-
sults in an increase to the depositary’s
TIP main account balance and a credit
to its reserve account.

Electronic Federal Tax Payment System
(EFTPS) means the system through
which taxpayers remit Federal tax pay-
ments electronically.

Federal Reserve Bank (FRB) means the
FRB of the district where the financial
institution is located, or such other
FRB that may be designated in an FRB
operating circular, or such other FRB
that may be designated by the Treas-
ury. A financial institution is deemed
located in the same district it would be
deemed located for purposes of Regula-
tion D (12 CFR 204.3(b)(2)), even if the
financial institution is not otherwise
subject to Regulation D.

Federal Tax Deposit (FTD) means a
Federal tax deposit made using an FTD
coupon.

FTD coupon means a paper form sup-
plied to a taxpayer by Treasury to ac-
company deposits of Federal taxes
made through PATAX.

Federal tares means those Federal
taxes or other payments specified by
the Secretary of the Treasury as eligi-
ble for payment through the proce-
dures described in this part.

Fedwire®] means the funds transfer
system owned and operated by the
FRBs.

Fedwire® non-value transaction means
the same-day Federal tax payment in-
formation transmitted by a financial
institution to an FRB using a
Fedwire@ type 1090 message to author-
ize a payment.

Fedwire® value transfer means a Fed-
eral tax payment made by a financial
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institution using a Fedwire® type 1000
message.

Financial institution means any bank,
savings bank, savings association,
credit union, or similar institution.

Fiscal agent means the FRB acting as
agent for Treasury.

Investment program is the all-inclu-
sive name given to the programs by
which Treasury invests excess oper-
ating cash.

Investor depositary means a TT&L de-
positary that is authorized to partici-
pate in the investment program by ac-
cepting funds from Treasury via direct
investments, special direct invest-
ments, dynamic investments, or term
investments. In addition, an investor
depositary may accept electronic or
paper Federal tax payments from its
business customers and retain a por-
tion of those tax deposits, depending on
the capacity of its TIP main account
balance.

Paper Tax System (PATAX) means the
paper-based system through which tax-
payers remit Federal tax payments by
presenting an FTD coupon and pay-
ment to a TT&L depositary.

Procedural instructions means the pro-
cedures contained in the Treasury Fi-
nancial Manual, Volume IV (IV TFM),
other Treasury instructions issued by
Treasury or through Treasury’s Finan-
cial Agents and FRB operating circu-
lars, and agreements issued consistent
with this part.

Recognized insurance coverage means
the insurance provided by the Federal
Deposit Insurance Corporation, the Na-
tional Credit Union Administration,
and insurance organizations specifi-
cally qualified by the Secretary.

Reserve account means an account at
an FRB with reserve or clearing bal-
ances held by a financial institution or
its designated correspondent financial
institution, if applicable.

Retainer depositary means a TT&L de-
positary that accepts electronic and/or
paper Federal tax payments from its
business customers and retains a por-
tion of the Federal tax deposits in its
TIP main account balance, depending
on its balance limit, account balance,
and collateral value. A retainer deposi-
tary may also accept term invest-
ments.
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Same-day payment means a payment
made by a Fedwire® non-value trans-
action or a Fedwire® value transaction.

Secretary means the Secretary of the
Treasury, or the Secretary’s delegate.

Special Direct Investment (SDI) means
the placement by Treasury of funds
with an investor depositary secured by
collateral pledged under a BIC arrange-
ment.

SDI account balance means an open-
ended, interest-bearing note main-
tained on the books of the Treasury
Support Center representing the
amount of SDIs held by an investor de-
positary and secured by collateral
pledged under a BIC arrangement.

Tax due date means the day on which
a Federal tax payment is due to Treas-
ury, as determined by statute and IRS
regulations.

Term Investments means Treasury’s
excess operating funds that have been
offered for a predetermined period of
time and accepted by depositaries par-
ticipating in the Term Investment Op-
tion.

Term Investment Option (TIO) means
the program available to depositaries
that offers the ability to borrow excess
Treasury operating funds for a pre-
determined period of time.

TIO account balance means an inter-
est-bearing note maintained on the
books of the Treasury Support Center
for a predetermined period of time.

Treasury Financial Agent (TFA) means
a financial institution designated as an
agent of Treasury for processing
EFTPS enrollments, consolidating
EFTPS tax payment information, and
originating ACH debit entries on behalf
of Treasury as authorized by the tax-
payer.

Treasury General Account (TGA)
means an account maintained in the
name of the United States Treasury at
an FRB.

Treasury Investment Program (TIP)
means the automated system under the
TT&L program that receives tax col-
lections, invests funds, and monitors
collateral pledged to secure public
money.

TIP main account balance means an
open-ended interest-bearing note main-
tained on the books of the Treasury
Support Center (TSC) representing a
retainer or investor depositary’s cur-
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rent net amount of (i) Federal tax de-
posits retained by the depositary and/
or (ii) Treasury investments made
under the Direct investment program.

Treasury Support Center (TSC) means
the office at the FRB that, as Treas-
ury’s Fiscal agent, monitors collateral
pledged to secure Treasury funds, man-
ages TT&L program participation for
depositaries, and/or carries on its
books depositaries’ TIP main account
balances, SDI account balances, and/or
Term Investment Option (TIO) account
balances.

Treasury Tax and Loan (TT&L) ac-
count means a record of transactions
on the books of a TT&L depositary re-
flecting paper tax deposits received by
the depositary.

TT&L depositary or depositary means a
financial institution designated as a
depositary by Treasury or the FRB of
St. Louis acting as Treasury’s Fiscal
agent, for the purpose of participating
in the investment program and/or
PATAX. There are three Kkinds of
TT&L depositaries: investor deposi-
taries, retainer depositaries, and col-
lector depositaries.

TT&L program means the program for
collecting Federal taxes and investing
the Government’s excess operating
funds.

TT&L rate of interest means the inter-
est charged on the TIP main account
balance and the SDI account balance.
The TT&L rate of interest is the rate
prescribed by the Secretary taking into
consideration prevailing market inter-
est rates. The rate and any rate
changes will be announced through a
TT&L Special Notice to Depositaries
and will be published in the FEDERAL
REGISTER and on a Web site maintained
by Treasury’s Financial Management
Service at http:/www.fms.treas.gov.

§203.3 TT&L depositaries.

A financial institution that partici-
pates in PATAX and/or the investment
program must be a TT&L depositary.
There are three kinds of TT&L deposi-
taries. A collector depositary is a
TT&L depositary that accepts paper
Federal tax payments and also may ac-
cept electronic Federal tax payments,
but does not accept direct investments
or SDIs. A retainer depositary is a
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TT&L depositary that accepts elec-
tronic and/or paper Federal tax pay-
ments and retains a portion ofthe tax
deposits in its TIP main account bal-
ance. An investor depositary is a TT&L
depositary that accepts direct invest-
ments, SDIs, or dynamic investments
and may accept electronic and/or paper
Federal tax payments and retain a por-
tion of those tax deposits. Collector,
retainer, and investor depositaries may
accept term investments. Retainer and
investor depositaries do not have to
participate in PATAX.

§203.4 Financial institution eligibility
for designation as a TT&L deposi-
tary.

(a) To be designated as a TT&L de-
positary, a financial institution must
be insured as a national banking asso-
ciation, state bank, savings bank, sav-
ings association, building and loan,
homestead association, Federal home
loan bank, credit union, trust com-
pany, or a U.S. branch of a foreign
banking corporation, the establish-
ment of which has been approved by
the Comptroller of the Currency.

(b) A financial institution must pos-
sess the authority to pledge collateral
to secure TT&L account balances, a
TIP main account balance, an SDI ac-
count balance, or a no account balance
as applicable.

(c) In order to be designated as a
TT&L depositary for the purposes of
processing Federal tax deposits
through PATAX, a financial institu-
tion must possess under its charter ei-
ther general or specific authority per-
mitting the maintenance of the TT&L
account, the balance of which is pay-
able on demand without previous no-
tice of intended withdrawal. In addi-
tion, investor depositaries and retainer
depositaries must possess either gen-
eral or specific authority permitting
the maintenance of a TIP main ac-
count 27 balance or an SDI account bal-
ance. Investor, retainer, and collector
depositaries that accept term invest-
ments must possess either general or
specific authority permitting the
maintenance of a TIO account balance.
In the case of investor and retainer de-
positaries maintaining a TIP main ac-
count balance or an SDI account bal-
ance, the authority must perm it the
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maintenance of a TIP main account
balance or an SDI account balance
which is payable on demand without
previous notice of intended withdrawal.

§203.5 Designation of financial institu-
tions as TT&L depositaries.

(a) Parties to the agreement. To be des-
ignated as a TT&L depositary, a finan-
cial institution must enter into a de-
positary agreement with Treasury or
Treasury’s Fiscal agent. By entering
into this agreement, the financial in-
stitution agrees to be bound by this
part, and ©procedural instructions
issued pursuant to this part. Treasury
will not compensate depositaries for
servicing and maintaining a TT&L ac-
count, or for processing tax payments
through EFTPS or PATAX, unless oth-
erwise provided for in procedural in-
structions.

(b) Application procedures. (1) An eligi-
ble financial institution seeking des-
ignation as a TT&L depositary must
file the forms specified in the proce-
dural instructions with the TSC. A
TT&L depositary must elect to be one
or more of the following:

(i) A collector depositary;

(ii) A retainer depositary;

(iii) An investor depositary.

(2) A financial institution is not au-
thorized to maintain a TT&L account,
TIP main account balance, SDI ac-
count balance, or TIO account balance
until the TSC designates it as a TT&L
depository.

§203.6 Obligations of TT&L deposi-
taries.

A TT&L depositary must:

(a) Administer a TIP main account
balance, SDI account balance, or TIO
account balance, as applicable, if par-
ticipating in the investment program.

(b) Administer a TT&L account, if
participating in PATAX.

(c) Comply with the requirements of
Section 202 of Executive Order 11246,
entitled ‘‘Equal Employment Oppor-
tunity”’ (3 CFR, 1964-1965 Comp., p. 339)
as amended by Executive Orders 11375
and 12086 (3 CFR, 1966-1970 Comp., p.
684; 3 CFR, 1978 Comp., p. 230), and the
regulations issued thereunder at 41
CFR chapter 60.

(d) Comply with the requirements of
Section 503 of the Rehabilitation Act of
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1973, as amended, and the regulations
issued thereunder at 41 CFR part 60-
741, requiring Federal contractors to
take affirmative action to employ and
advance in employment qualified indi-
viduals with disabilities.

(e) Comply with the requirements of
Section 503 of the Vietnam Era Vet-
erans’ Readjustment Assistance Act of
1972, as amended, 38 U.S.C. 4212, Execu-
tive Order 11701 (3 CFR 1971-1975 Comp.,
p. 752), and the regulations issued
thereunder at 41 CFR parts 60-250 and
61-250, requiring Federal contractors to
take affirmative action to employ and
advance in employment qualified spe-
cial disabled veterans and Vietnam-era
veterans.

§203.7 Termination of agreement or
change of election or option.

(a) Termination by Treasury. The Sec-
retary may terminate the agreement of
a TT&L depositary at any time upon
notice to that effect to that depositary,
effective on the date set forth in the
notice.

(b) Termination or change of election or
option by the depositary. A TT&L depos-
itary may terminate its depositary
agreement, or change its option or
election, consistent with this part and
the procedural instructions, by prior
written notice to the TSC.

§203.8 Application of part and proce-
dural instructions.

The terms of this part and the proce-
dural instructions issued pursuant to
this part will be binding on financial
institutions that process Federal tax
payments or maintain a TT&L ac-
count, TIP main account balance, SDI
account balance, or a TIO account bal-
ance under this part. By accepting or
originating Federal tax payments, the
financial institution agrees to be bound
by this part and by procedural instruc-
tions issued pursuant to this part.

Subpart B—Electronic Federal Tax
Payments

§203.9 Scope of the subpart.

This subpart prescribes the rules that
financial institutions must follow when
they process electronic Federal tax
payment transactions. A financial in-
stitution is not required to be des-
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ignated as a TT&L depositary in order
to process electronic Federal tax pay-
ments. In addition, a financial institu-
tion does not become a TT&L deposi-
tary by processing electronic Federal
tax payments under this subpart and
may not represent itself as a TT&L de-
positary because it does so.

§203.10 Electronic payment methods.

(a) General. Electronic payment
methods for Federal tax payments
available under this subpart include
ACH debit entries, ACH credit entries,
and same-day payments.

(b) Conditions to making an electronic
payment. This part does not affect the
authority of financial institutions to
enter into contracts with their cus-
tomers regarding the terms and condi-
tions for processing payments, as long
as the terms and conditions of those
contracts are not inconsistent with
this part and with any laws that apply
to the particular transactions.

(c) Payment of interest for time value of
funds held. Treasury will not pay inter-
est on any payment that a financial in-
stitution erroneously originates and
that subsequently is refunded.

§203.11 Same-day reporting and pay-
ment mechanisms.

(a) General. A financial institution or
its authorized correspondent may ini-
tiate same-day reporting and payment
transactions on behalf of taxpayers. A
same-day payment must be received by
the FRB by the deadline established by
Treasury in the procedural instruc-
tions.

(b) Fedwire® non-value transaction. By
initiating a Fedwire® non-value trans-
action, a financial institution author-
izes the TSC to debit its reserve ac-
count for the amount of the Federal
tax payment specified in the trans-
action.

(1) For an investor or retainer deposi-
tary using a Fedwire® non-value trans-
action, the TSC will credit the Federal
tax payment amount, up to the deposi-
tary’s available TIP main account bal-
ance capacity, to the depositary’s TIP
main account balance on the day of the
transaction. Throughout the course of
the day, the TSC will debit from the
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depositary’s reserve account, and cred-
it to the TGA, any portion of a tax pay-
ment amount that would exceed the in-
stitution’s available TIP main account
balance capacity.

(2) For a collector depositary or a
non-TT&L depositary financial institu-
tion using a Fedwire® non-value trans-
action, the TSC will debit the financial
institution’s reserve account for the
Federal tax payment amount and cred-
it that amount to the TGA on the day
of the transaction.

(c) Cancellations and reversals. In addi-
tion to cancellations due to insuffi-
cient funds in the financial institu-
tion’s reserve account, the FRB may
reverse a same-day transaction:

(1) If the transaction:

(i) Is originated by a financial insti-
tution after the deadline established by
Treasury in the procedural instruc-
tions;

(ii) Has an unenrolled taxpayer iden-
tification number; or

(iii) Does not meet the edit and for-
mat requirements set forth in the pro-
cedural instructions; or

(2) At the direction of the IRS, for
the following reasons:

(i) Incorrect taxpayer name;

(ii) Overpayment; or

(iii) Unidentified payment; or

(3) At the request of the financial in-
stitution that sent the same-day trans-
action, if the request is made prior to
the payment day deadline established
by Treasury in the procedural instruc-
tions.

(d) Other than as stated in paragraph
(c) of this section, Treasury is not obli-
gated to reverse all or any part of a
payment.

§203.12

(a) Circumstances subject to interest as-
sessments. Treasury may assess interest
on a financial institution in instances
where a taxpayer that failed to meet a
tax due date proves to the IRS that the
delivery of Federal tax payment in-
structions to the financial institution
was timely and that the taxpayer satis-
fied the conditions imposed by the fi-
nancial institution pursuant to
§203.10(b). Treasury also may assess in-
terest where a financial institution
fails to respond to an ACH
prenotification entry on an ACH debit

EFTPS interest assessments.
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as required under part 210 of this title,
or fails to originate an ACH
prenotification or zero dollar entry on
an ACH credit at a taxpayer’s request,
which then results in a late payment.

(b) Calculation of interest assessment.
Any interest assessed under this sec-
tion will be at the TT&L rate of inter-
est. Treasury will assess the interest
from the day the taxpayer specified
that its payment should settle to the
Treasury until the day Treasury re-
ceives the payment, subject to the fol-
lowing Ilimitations: for ACH debit
transactions, interest will be limited to
no more than seven calendar days; For
ACH credit and same-day transactions,
interest will be limited to no more
than 45 calendar days. The limitation
of liability in this paragraph does not
apply to any interest assessment in
which there is an indication of fraud,
the presentation of a false claim, or
misrepresentation or embezzlement on
the part of the financial institution or
any employee or agent of the financial
institution.

(c) Authorication to assess interest. A
financial institution that processes
Federal tax payments made electroni-
cally under this subpart is deemed to
authorize the TSC to debit its reserve
account for any interest assessed under
this section. Upon the direction of
Treasury, the TSC will debit the finan-
cial institution’s reserve account for
the amount of the assessed interest.

(d) Circumstances not resulting in the
assessment of interest. (1) Treasury will
not assess interest on a taxpayer’s fi-
nancial institution if a taxpayer fails
to meet a tax due date because the tax-
payer has not satisfied conditions im-
posed by the financial institution pur-
suant to §203.10(b) and the financial in-
stitution has not contributed to the
delay. The burden is on the financial
institution to establish, pursuant to
the procedures in §203.13, that the tax-
payer has not satisfied the conditions
and that the financial institution has
not caused or contributed to the delay.

(2) Treasury will not assess interest
on a financial institution if a taxpayer
fails to meet a tax due date because the
FRB or the TFA caused a delay and the
financial institution did not contribute
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to the delay. The burden is on the fi-
nancial institution to establish, pursu-
ant to the procedures in §203.13, that it
did not cause or contribute to the
delay.

§203.13 Appeal and dispute resolution.

(a) Contest. A financial institution
may contest any interest assessed
under §203.12 or any late fees assessed
under §203.17. To do so, the financial
institution must submit information
supporting its position and the relief
sought. The information must be re-
ceived, in writing, by the Treasury offi-
cer or Fiscal agent identified in the
procedural instructions, no later than
90 calendar days after the date the TSC
debits the Federal reserve account of
the financial institution under §203.12
or §203.17. The Treasury officer or Fis-
cal agent will make a decision to: Up-
hold, reverse, or modify the assess-
ment, or mandate other action.

(b) Appeal. The financial institution
may appeal the decision referenced in
subsection (a) to Treasury as set forth
in the procedural instructions. No fur-
ther administrative review of Treas-
ury’s decision is available under this
part.

(c) Recoveries. In the event of an over
or under recovery of interest, principal,
or late fees, Treasury will instruct the
TSC to credit or debit the financial in-
stitution’s reserve account.

Subpart C—PATAX

§203.14 Scope of the subpart.

This subpart applies to all TT&L de-
positaries that accept FTD coupons
and governs the acceptance and proc-
essing of those coupons.

§203.15 Tax deposits using FTD cou-
pons.

A TT&L depositary processing FTD
coupons may choose to be designated
as a retainer depositary, an investor
depositary, or a collector depositary. A
TT&L depositary that accepts FTD
coupons through any of its offices that
accept demand and/or savings deposits
must:

(a) Accept from a taxpayer that pre-
sents an FTD coupon: cash, a postal
money order drawn to the order of the
depositary, or a check or draft drawn

18

31 CFR Ch. Il (7-1-12 Edition)

on and to the order of the depositary,
covering an amount to be deposited as
Federal taxes. A TT&L depositary may
accept, at its discretion, a check drawn
on another financial institution, but it
does so at its option and absorbs for its
own account any float and other costs
involved.

(b) Place a stamp impression on the
face of each FTD coupon in the space
provided. The stamp must reflect the
date on which the TT&L depositary re-
ceived the tax deposit and the name
and location of the depositary. The IRS
will determine whether the tax pay-
ment is on time by referring to the
date stamped on the FTD coupon.

(¢c) Forward, each day, to the IRS
Service Center serving the geo-
graphical area in which the TT&L de-
positary is located, the FTD coupons
for all FTD deposits received that day
and a copy of the AOC reflecting the
total amount of all FTD coupons.

(d) Establish an adequate record of
all FTD deposits prior to transmitting
them to 36 the IRS Service Center so
that the TT&L depositary will be able
to identify deposits in the event the
FTD coupons are lost in shipment. To
be adequate, the record must show, at
a minimum for each deposit, the date
of the deposit, the taxpayer identifica-
tion number, the amount of the de-
posit, the tax period ending date, the
type of tax deposited, and the employer
name. Alternatively, the TT&L deposi-
tary may retain a copy of each FTD
coupon forwarded to the IRS Service
Center.

(e) On the business day following re-
ceipt of an FTD coupon, submit the
AOC information electronically to the
TSC.

(f) Not accept compensation from
taxpayers for accepting FTDs and han-
dling them as required by this section.

§203.16 Retainer and investor deposi-
taries.

(a) Credit to TIP main account balance.
On the business day that the TSC re-
ceives an AOC from a retainer or inves-
tor depositary, the TSC will credit the
depositary’s TIP main account balance
for the amount reported on the AOC
unless there isn’t sufficient capacity.
In that case, any amount in excess of
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the capacity will be debited to the re-
serve account and credited to the TGA.

(b) Late delivery of AOC. If an AOC
does not arrive at the TSC before the
designated cutoff time for receipt, the
TSC will credit the amount of funds to
the depositary’s TIP main account bal-
ance as of the date of receipt of the
AOC. However, the date on which funds
will begin to earn interest for Treasury
is the next business day after the AOC
date.

§203.17 Collector depositaries.

(a) Debit to reserve account. On the
business day that the TSC receives an
AOC from a collector depositary, the
TSC will debit the depositary’s reserve
account for the amount reported on the
AOC and credit that amount to Treas-
ury’s account.

(b) Late delivery of AOC. If an AOC
does not arrive at the TSC before the
designated cutoff time on the first
business day after the AOC date, an
FTD late fee in the form of interest at
the TT&L rate of interest will.be as-
sessed for each day’s delay in receipt of
the AOC. Upon the direction of Treas-
ury, the TSC will debit the depositary’s
reserve account for the amount of the
late fee.

Subpart D—Investment Program
and Collateral Security Re-
quirements for TT&L Deposi-
taries

§203.18 Scope of the subpart.

This subpart governs the operation of
the investment program, including the
rules that TT&L depositaries must fol-
low in crediting and debiting TIP main
account balances, SDI account bal-
ances, and TIO account balances, and
pledging collateral security.

§203.19 Sources of balances.

A financial institution must be a col-
lector depositary that accepts term in-
vestments, an investor depositary, or a
retainer depositary to participate in
the investment program. Depositaries
electing to participate in the invest-
ment program can receive Treasury’s
investments in obligations of the de-
positary from the following sources:
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(a) FTDs that have been credited to
the depositary’s TIP main account bal-
ance pursuant to subpart C of this part;

(b) EFTPS ACH credit and debit
transactions, Fedwire® non-value
transactions, and Fedwire® value
transfers pursuant to subpart B of this
part;

(c) Direct investments, SDIs, dy-
namic investments, and term invest-
ments pursuant to subpart D of this
part; and

(d) Other excess Treasury operating
funds.

§203.20 Investment account require-
ments.

(a) Additions. Treasury will invest
funds in obligations of collector deposi-
taries that accept term investments,
investor depositaries, or retainer de-
positaries. Such obligations will be in
the form of open-ended interest-bear-
ing notes, or in the case of term invest-
ments, interest-bearing notes main-
tained for a predetermined period of
time, and additions and reductions will
be reflected on the books of the T'SC.

(1) PATAX. The TSC will credit the
TIP main account balance as stated in
§203.16(a) for an investor or retainer de-
positary  processing tax  deposits
through PATAX.

(2) EFTPS—(i) ACH debit and ACH
credit. The TSC will credit a deposi-
tary’s TIP main account balance, and
credit the depositary’s reserve account
if capacity exists, for the amount of
EFTPS ACH debit and credit entries on
the day such entries settle.

(ii) Fedwire® wvalue and non-value
transactions. The TSC will credit a de-
positary’s TIP main account balance if
capacity exists, throughout the day on
the day of settlement, for the amount
of Fedwire® value and non-value trans-
actions. In the case of Fedwire® value
transactions, the depositary’s reserve
account will also be credited.

(b) Additional offerings. Other funds
from Treasury may be offered from
time to time to depositaries partici-
pating in the investment program
through direct investments, SDIs, term
investments, or other investment pro-
grams.

(c) Withdrawals. The amount of a TIP
main account balance or SDI account
balance is payable on demand without
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prior notice. The TSC will make calls
for payment at the direction of the
Secretary. On behalf of Treasury, the
TSC will debit the depositary’s reserve
account on the day specified in the call
for payment.

(d) Interest. The TIP main account
balance and the SDI account balance
bear interest at the TT&L rate of in-
terest. Such interest is payable by a
charge to the depositary’s reserve ac-
count in the manner prescribed in the
procedural instructions.

(e) Balance limits—(1) Retainer and in-
vestor depositaries. A retainer or inves-
tor depositary must establish an initial
balance limit for its TIP main account
balance by providing notice to that ef-
fect in writing to the T'SC. The balance
limit is the amount of funds for which
a retainer or investor depositary is
willing to provide collateral in accord-
ance with §203.21(c)(1). The depositary
must follow the procedural instruc-
tions before reducing the established
balance limit unless the reduction re-
sults from a collateral revaluation as
determined by the FRB. That portion
of any PATAX or EFTPS tax payment
which, when posted at the FRB, would
cause the TIP main account balance to
exceed the balance limit specified by
the depositary, will be withdrawn by
the FRB that day.

(2) Direct investments. An investor de-
positary that participates in direct in-
vestments must set a balance limit for
direct investment purposes which is
higher than the peak balance normally
generated by the depositary’s PATAX
and EFTPS tax payment inflow. The
depositary must follow the procedural
instructions before reducing the estab-
lished balance limit.

(3) SDIs. SDIs are credited to the SDI
account balance and are not considered
in setting the amount of the TIP main
account balance limit or in deter-
mining the amounts to be withdrawn
where a depositary exceeds its TIP
main account balance limit.

(f) TIO. Treasury may, from time to
time, invest excess operating funds in
obligations of depositaries awarded
funds under TIO. Such obligations will
be in the form of interest-bearing notes
payable upon a predetermined period of
time not to exceed 90 days. Such notes
will bear interest at a rate prescribed
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by the Secretary by auction or other-
wise taking into consideration pre-
vailing market interest rates.

§203.21 Collateral
ments.

security require-

Financial institutions that process
EFTPS tax payments, but that are not
TT&L depositaries, have no collateral
requirements under this part. Finan-
cial institutions that are TT&L deposi-
taries have collateral security require-
ments, as follows:

(a) Investor and retainer depositaries—
(1) PATAX and EFTPS taxr payments. In-
vestor and retainer depositaries must
pledge collateral security in accord-
ance with the requirements of para-
graphs (c¢)(1), (d), and (e) of this section
in an amount that is sufficient to cover
the TIP main account balance and the
balance in the TT&L account that ex-
ceeds the recognized insurance cov-
erage.

(2) Direct investments. An investor de-
positary is required to pledge collat-
eral in accordance with the require-
ments of paragraphs (c¢), (d), and (e) of
this section no later than the day be-
fore a direct investment is placed.
However, each investor depositary par-
ticipating in same-day direct invest-
ments must pledge, prior to the an-
nouncement, collateral up to its bal-
ance limit to obtain the depositary’s
maximum portion of the same-day di-
rect investment.

(8) SDIs. The day before SDIs are
credited to an investor depositary’s
SDI account balance, the depositary
must pledge collateral security, in ac-
cordance with the requirements of
paragraphs (c)(2), (d), and (e) of this
section, to cover the total of the SDIs
to be received.

(4) TIO. Each depositary partici-
pating in the term investment program
must pledge, prior to the time the term
investment is placed, collateral in ac-
cordance with paragraphs (c)(1), (¢)(2)
for certain term investments as deter-
mined by Treasury, (d), and (e) of this
section sufficient to cover the total
TIO account balance.

(b) Collector depositaries. Prior to
crediting FTD deposits to the TT&L
account, a collector depositary must
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pledge collateral security, in accord-
ance with the requirements of para-
graphs (¢)(1), (d), and (e) of this section,
in an amount which is sufficient to
cover the balance in the TT&L account
that exceeds the recognized insurance
coverage.

(c) Deposits of securities. (1) Collateral
security required under paragraphs
(a)(1), (2), (4) (except as provided in sub-
paragraph (2) below), and (b) of this
section must be deposited with the de-
positary’s FRB, or with a custodian or
custodians within the United States
designated by the TSC or FRB, under
terms and conditions prescribed by the
TSC or FRB.

(2) A depositary pledging collateral
security as required under paragraph
(a)(3) or paragraph (a)(4) (when per-
mitted) of this section must pledge the
collateral under a written security
agreement on a form provided by the
FRB. The collateral security pledged to
satisfy the requirements of paragraphs
(a)(3) and (a)(4) (when permitted) of
this section may remain in the pledg-
ing depositary’s possession provided
that the pledging is evidenced by ad-
vices of custody incorporated by ref-
erence in the written security agree-
ment. The depositary must provide the
written security agreement and all ad-
vices of custody covering collateral se-
curity pledged under that agreement to
the FRB. Collateral security pledged
under the agreement may not be sub-
stituted for or released without the ad-
vance approval of the FRB, and any
collateral security subject to the secu-
rity agreement will remain so subject
until an approved substitution is made.
No substitution or release will be ap-
proved until an advice of custody con-
taining the description required by the
written security agreement is received
by the FRB.

(3) Treasury’s security interest in
collateral security pledged by a deposi-
tary in accordance with paragraphs
(c)(2) of this section to secure SDIs and
certain term investments is perfected
without Treasury taking possession of
the collateral security by filing or, ab-
sent filing, for a period not to exceed 20
calendar days from the day of the de-
positary’s receipt of the special direct
or term investment.
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(d) Acceptable collateral. The types of
securities that may be used as collat-
eral, and how those securities are val-
ued, are set forth in 31 CFR part 380.

(e) Assignment of securities. By pledg-
ing acceptable securities which are not
negotiable without the depositary’s en-
dorsement or assignment, a TT&L de-
positary, in lieu of placing its unquali-
fied endorsement on each security, ap-
points the FRB or its assigns as the de-
positary’s attorney-in-fact with full ir-
revocable power and authority to en-
dorse, assign or transfer the securities,
and represents and warrants that an
appropriate resolution authorizing the
granting of such irrevocable power of
attorney has been executed and adopt-
ed. The powers of attorney so granted
are coupled with an interest and are ir-
revocable, and full power of substi-
tution is granted to the assignee or
holder.

(f) Effecting payments of principal and
interest on securities or instruments
pledged as collateral—(1) General. Treas-
ury, without notice or demand, may
sell or otherwise collect the proceeds of
all or part of the collateral, including
additions, substitutions, interest, and
distribution of principal, and apply the
proceeds to satisfy any claims of the
United States against the depositary, if
any of the following events occur:

(i) The depositary fails to pay, when
due, the whole or any part of the funds
received by it for credit to the TT&L
account and, if applicable, its TIP
main account balance, SDI account
balance, or TIO account balance;

(ii) The depositary fails to pay when
due amounts owed to the United States
or the United States Treasury;

(iii) The depositary otherwise vio-
lates or fails to perform any of the
terms of this part or any of the proce-
dural instructions entered into here-
under; or

(iv) The depositary is closed for busi-
ness by regulatory action or by proper
corporate action, or a receiver, conser-
vator, liquidator, or any other officer
is appointed for the depositary. All
principal and interest payments on any
security pledged to protect the TIP
main account balance, the SDI account
balance, the TIO account balance or
the TT&L account, as applicable, due
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as of the date of the insolvency or clo-
sure or thereafter becoming due, will
be held separate and apart from any
other assets and will constitute a part
of the pledged security available to
satisfy any claim of the United States.

(2) Payment procedures. (i) Subject to
the waiver in paragraph (f)(2)(iii) of
this section, each depositary (includ-
ing, with respect to such depositary, an
assignee for the benefit of creditors, a
trustee in bankruptcy, or a receiver in
equity) will, as soon as possible, remit
to the FRB, as Fiscal agent, each pay-
ment of principal and/or interest re-
ceived by it with respect to collateral
pledged pursuant to this section. The
remittance will be made no later than
10 days after receipt of such a payment.

(i) Subject to the waiver in para-
graph (f)(2)(iii) of this section, each ob-
ligor on a security pledged by a deposi-
tary pursuant to this section, upon no-
tification that Treasury is entitled to
any payment associated with that
pledged security, must make each pay-
ment of principal and/or interest due
with respect to such security directly
to the FRB, as Fiscal agent of the
United States.

(iii) The requirements of paragraphs
(H)(2)(Q) and (ii) of this section are here-
by waived for only so long as a pledg-
ing depositary avoids both termination
from the program under §203.7 and also
those circumstances identified in para-
graph (f)(1) which may lead to the col-
lection of the proceeds of collateral or
the waiver is otherwise terminated by
Treasury.

PART 204 [RESERVED]

PART 205—RULES AND PROCE-
DURES FOR EFFICIENT FEDERAL-
STATE FUNDS TRANSFERS

Sec.
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Subpart A—Rules Applicable to Federal
Assistance Programs Included in a
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205.3 What Federal assistance programs are
subject to this subpart A?

205.4 Are there any circumstances where a
Federal assistance program that meets
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AUTHORITY: 5 U.S.C. 301; 31 U.S.C. 321, 3332,
3335, 6501, 6503.

SOURCE: 67 FR 31885, May 10, 2002, unless
otherwise noted.

§205.1 What Federal assistance pro-
grams are covered by this part?

(a) This part prescribes rules for
transferring funds between the Federal
government and States for Federal as-
sistance programs. This part applies to:

(1) All States as defined in §205.2; and

(2) All Federal program agencies, ex-
cept the Tennessee Valley Authority
(TVA) and its Federal assistance pro-
grams.

(b) Only programs listed in the Cata-
log of Federal Domestic Assistance, as
established by Chapter 61 of Title 31,
United States Code (U.S.C) are covered
by this part.

(c) This part does not apply to:

(1) Payments made to States acting
as vendors on Federal contracts, which
are subject to the Prompt Payment
Act of 1982, as amended, 31 U.S.C. 3901
et seq., 5 CFR part 1315, and 48 CFR
part 32; or

(2) Direct loans from the Federal gov-
ernment to States.

§205.2 What definitions apply to this
part?

For purposes of this part:

Administrative costs means expenses
incurred by a State associated with
managing a Federal assistance pro-
gram. This term includes indirect
costs.

Auditable means records must be re-
tained to allow for calculations out-
lined in the Treasury-State agreements
to be reviewed and replicated for com-
pliance purposes. States must maintain
these records to be readily available,
fully documented, and verifiable.

Authorized State official means a per-
son with the authority under the laws
of a State to make commitments on
behalf of the State for the purposes of
this part, or that person’s official des-
ignee as certified in writing.

Business day means a day when Fed-
eral Reserve Banks are open.
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Catalog of Federal Domestic Assistance
(CFDA) means the government-wide
list of Federal assistance programs,
projects, services, and activities which
provide assistance or benefits to the
American public. The listing includes
financial and non-financial Federal as-
sistance programs administered by
agencies of the Federal government.

Clearance pattern means a projection
showing the daily amount subtracted
from a State’s bank account each day
after the State makes a disbursement.
For example, a State mailing out ben-
efit checks may project that the per-
centage of checks cashed each day will
be 0% for the first day, 10% for the sec-
ond day, 80% on the third day, and 10%
on the fourth day following issuance.
Clearance patterns are used to schedule
the transfer of funds with various fund-
ing techniques and to support interest
calculations.

Compensating balance means funds
maintained in State bank accounts
and/or State Treasurer bank accounts
to offset the costs of bank services.

Current project cost means a cost for
which the State has recorded a liabil-
ity on or after the day that the State
last requested funds for the project.

Day means a calendar day unless oth-
erwise specified.

Default procedures means efficient
cash management practices that we
prescribe for Federal funds transfers to
a State if a Treasury-State agreement
is not in place.

Disburse means to issue a check or
initiate an electronic funds transfer
payment, or to provide access to bene-
fits through an electronic benefits
transfer.

Discretionary grant project means a
project for which a Federal Program
Agency is authorized by law to exercise
judgment in awarding a grant and in
selecting a grantee, generally through
a competitive process.

Dollar-weighted average day of clear-
ance means the day when, on a cumu-
lative basis, 50 percent of funds have
been paid out. To calculate the dollar-
weighted average day of clearance for a
clearance pattern:

(1) For each day, multiply the per-
centage of dollars paid out that day by
the number of days that have elapsed
since the payments were issued. For
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example, on the first day payments
were issued, multiply the percentage of
dollars paid out on that day by zero,
since zero days have elapsed. On the
day after payments were issued, mul-
tiply the percentage of dollars paid out
on that day by one, since one day has
elapsed; and so forth.

(2) Total the results from paragraph
(1) of this definition. Round to the
nearest whole number. This is the dol-
lar-weighted average day of clearance.

Draw down (verb) means a process in
which a State requests and receives
Federal funds.

Drawdown (noun) means Federal
funds requested and received by a
State.

Electronic  Funds Transfer (EFT)
means any transfer of funds, other
than a transaction originated by cash,
check, or similar paper instrument,
that is initiated through an electronic
terminal, telephone, computer, or mag-
netic tape, for the purpose of ordering,
instructing, or authorizing a financial
institution to debit or credit an ac-
count.

Estimate means a projection of the
needs of a Federal Assistance Program.

Federal assistance program means a
program included in the Catalog of
Federal Domestic Assistance where
funds are transferred from the Federal
government to a State. Federal assist-
ance programs include cooperative
agreements, but do not include vendor
payments or direct loans.

Federal Program Agency means an ex-
ecutive agency as defined by 31 U.S.C.
102, except the Tennessee Valley Au-
thority (TVA), that issues and admin-
isters Federal assistance programs to
States or cooperative agreements with
States.

Federal-State agreement means an
agreement between a State and a Fed-
eral Program Agency specifying terms
and conditions for carrying out a Fed-
eral assistance program or group of
programs. This is different than a
Treasury-State agreement.

Financial management service (we or
us) means the Bureau of the U.S. De-
partment of the Treasury responsible
for implementation of this part.

Fiscal year means the twelve-month
period that a State designates as its
budget year.
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Grant means, for purposes of this
part, a funds transfer by the Federal
government associated with a Federal
assistance program listed in the Cata-
log of Federal Domestic Assistance.

Indirect cost rate means a formula
that identifies the amount of indirect
costs based on the amount of accrued
direct costs. The applicable indirect
cost rate shall be described in the
Treasury-State agreement.

Indirect costs means costs a State in-
curs that are necessary to the oper-
ation and performance of its Federal
assistance programs, but that are not
readily identifiable with a particular
project or Federal assistance program.

Interest calculation costs means those
costs a State incurs in performing the
actual calculation of interest liabil-
ities, including those costs a State in-
curs in developing and maintaining
clearance patterns in support of inter-
est calculations.

Maintenance-of-effort means a re-
quirement that a State spend at least a
specified amount of State funds for
Federal assistance program purposes.

Major Federal assistance program
means a Federal assistance program
which receives Federal funding in ex-
cess of the dollar thresholds found in
Table A to §205.5.

Obligational authority means the ex-
istence of a definite commitment on
the part of the Federal government to
provide appropriated funds to a State
to carry out specified programs, wheth-
er the commitment is executed before
or after a State pays out funds for Fed-
eral assistance program purposes.

Pay out means to debit the State’s
bank account.

Pay out funds for Federal Assistance
Program Purposes means, in the context
of State payments, to debit a State ac-
count for the purpose of making a pay-
ment to:

(1) A person or entity that is not con-
sidered part of the State pursuant to
the definition of ‘‘State’ in this sec-
tion; or

(2) A State entity that provides goods
or services for the direct benefit or use
of the payor State entity or the Fed-
eral government to further Federal as-
sistance program goals.

Rebate means funds returned to a
State by third parties after a State has
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paid out those funds for Federal assist-
ance program purposes.

Refund means funds that a State re-
covers that it previously paid out for
Federal assistance program purposes.
Refunds include rebates received from
third parties.

Refund transaction means an entry to
the record of a State bank account rep-
resenting a single deposit of refunds. A
refund transaction may consist of a
single check or item, or a bundle of ac-
cumulated checks.

Related banking costs means sepa-
rately identified costs which are nec-
essary and customary for maintaining
an account in a financial institution,
whether a commercial account or a
State Treasurer account. Investment
service fees and fees for credit-related
services are not related banking costs.

Request for funds means a State’s re-
quest for funds that the State com-
pletes and submits in accordance with
Federal Program Agency guidelines.

Reverse flow program means a Federal
assistance program, such as Supple-
mental Security Income (SSI), for
which the Federal government makes
payments to recipients on behalf of a
State.

Revolving loan fund means a pool of
program funds managed by a State.
States may loan funds from the pool to
other entities in support of Federal as-
sistance program goals. Investment in-
come is earned on the funds that re-
main in the pool and on loans made
from pool funds. A Federal Program
Agency may require that all income
derived from a revolving loan fund be
used for Federal assistance program
purposes.

Secretary means the Secretary of the
United States Department of the
Treasury. We are the Secretary’s rep-
resentative in all matters concerning
this part, unless otherwise specified.

State means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mar-
iana Islands, American Samoa, Guam,
and the Virgin Islands. It includes any
agency, instrumentality, or fiscal
agent of a State that is legally and fis-
cally dependent on the State Execu-
tive, State Treasurer, or State Comp-
troller.
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(1) A State agency or instrumen-
tality is any organization of the pri-
mary government of the State finan-
cial reporting entity, as defined by gen-
erally accepted accounting principles.

(2) A fiscal agent of a State is an en-
tity that pays, collects, or holds Fed-
eral funds on behalf of the State in fur-
therance of a Federal assistance pro-
gram, excluding private nonprofit com-
munity organizations.

(3) Liocal governments, Indian Tribal
governments, institutions of higher
education, hospitals, and nonprofit or-
ganizations are excluded from the defi-
nition of State.

Treasury-State agreement means a doc-
ument describing the accepted funding
techniques and methods for calculating
interest and identifying the Federal as-
sistance programs governed by this
subpart A.

Trust fund for which the Secretary is
the trustee means a trust fund adminis-
tered by the Secretary.

Vendor payment means a funds trans-
fer by a Federal Program Agency to a
State to compensate the State for act-
ing as a vendor on a Federal contract.

We and Us means Financial Manage-
ment Service.

Subpart A—Rules Applicable to
Federal Assistance Programs
Included in a Treasury-State
Agreement

§205.3 What Federal assistance pro-
grams are subject to this subpart A?

(a) Generally, this subpart prescribes
the rules that apply to Federal assist-
ance programs which:

(1) Are listed in the Catalog of Fed-
eral Domestic Assistance;

(2) Meet the funding threshold for a
major Federal assistance program; and

(3) Are included in a Treasury-State
agreement or default procedures.

(b) Upon a State’s request, we will
make additional Federal assistance
programs subject to subpart A by low-
ering the funding threshold in the
Treasury-State agreement. All of a
State’s programs that meet this lower
threshold would be subject to this sub-
part A.

(c) We may make additional Federal
assistance programs subject to subpart
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A if a State or Federal Program Agen-
cy fails to comply with subpart B of
this part.

§205.4 Are there any -circumstances
where a Federal assistance pro-
gram that meets the criteria of
§205.3 would not be subject to this
subpart A?

(a) A Federal assistance program
that meets or exceeds the threshold for
major Federal assistance programs in a
State is not subject to this subpart A
until it is included in a Treasury-State
agreement or in default procedures.

(b) We and a State may agree to ex-
clude components of a major Federal
assistance program from interest cal-
culations if the State administers the
program through several State agen-
cies and meets the following require-
ments:

(1) The dollar amount of the exempt-
ed cash flow does not exceed 5% of the
State’s major Federal assistance pro-
gram threshold and the total amount
excluded under a single program by all
State agencies administering the pro-
gram does not exceed 10% of that Fed-
eral assistance program’s total expend-
itures;

(2) If less than the total amount of
Federal assistance program funding is
subject to interest calculation proce-
dures, the interest liabilities should be
pro-rated to 100% of the Federal assist-
ance program funding;

(3) A State may not use this exclu-
sion if a Federal assistance program is
administered by only one State agency;
and

(4) We may request Federal assist-
ance program specific data on funding
levels to determine exemptions.

(c) We and a State may exclude a
Federal assistance program from this
subpart A if the Federal assistance pro-
gram has been discontinued since the
most recent Single Audit and the re-
maining funding is below the thresh-
old, or if the Federal assistance pro-
gram is funded by an award not limited
to one fiscal year and the remaining
Federal assistance program funding is
below the State’s threshold.

§205.5 What are the thresholds for
major Federal assistance programs?

(a) Table A of this section defines
major Federal assistance programs

26

31 CFR Ch. Il (7-1-12 Edition)

based on the dollar amount of an indi-
vidual Federal assistance program and
the dollar amount of all Federal assist-
ance being received by a State for all
Federal assistance programs including
non-cash programs. A State must lo-
cate the appropriate row in Column A
based upon the total amount of Federal
assistance received. In that same row,
a State must apply the percentage
from Column B to the dollar value of
all its Federal assistance programs to
determine the State’s threshold for
major Federal assistance programs.
For example, if the total amount re-
ceived by a State for all Federal assist-
ance programs is $560 million, then that
State’s threshold for major Federal as-
sistance programs is 6% of $50 million
or $3 million. A State which receives
more than $10 billion under Federal as-
sistance programs will have a min-
imum default threshold of $60 million.

(b) To ensure adequate coverage of
all State programs, a State must, on
an annual basis, compare its program
coverage using the percentage obtained
from Table A to the program coverage
which would result using a percentage
which is half of the percentage ob-
tained from Table A. For example, a
State receiving $1 billion in Federal
Assistance would use Table A to learn
that its threshold level would be .60
percent of $1 billion. A State would
compare program coverage at .60 per-
cent of $1 billion to program coverage
at .30 percent of $1 billion.

(c) If the comparison conducted
under paragraph (b) of this section re-
sults in a reduction of program cov-
erage that is greater than 10%, a State
must lower its threshold, or add pro-
grams, until the difference is less than
or equal to 10%.

(d) In accordance with §205.3(b), a
State may lower its threshold to in-
clude additional programs. All of a
State’s programs that meet this lower
threshold would be subject to this sub-
part A.

(e) Unless specified otherwise, major
Federal assistance programs must be
determined from the most recent Sin-
gle Audit data available.
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TABLE A TO §205.5

Column A
Total amount of
Federal Assistance
for all programs per
State:

Column B
Major Federal Assistance Program
means any Federal assistance pro-
gram that exceed these levels:

Between zero and
$100 million inclu-

6.00 percent of the total amount of
Federal assistance.

sive.

Over $100 million
but less than or
equal to $10 bil-
lion.

Over $10 billion

0.60 percent of the total amount of
Federal assistance.

The greater of 0.30 percent of the total
Federal assistance of $60 million.

§205.6 What is a Treasury-State agree-
ment?

(a) A Treasury-State agreement doc-
uments the accepted funding tech-
niques and methods for calculating in-
terest agreed upon by us and a State
and identifies the Federal assistance
programs governed by this subpart A.
If anything in a Treasury-State agree-
ment is inconsistent with this subpart
A, that part of the Treasury-State
agreement will not have any effect and
this subpart A will govern.

(b) A Treasury-State agreement will
be effective until terminated unless we
and a State agree to a specific termi-
nation date. We or a State may termi-
nate a Treasury-State agreement on 30
days written notice.

§205.7 Can a Treasury-State agree-
ment be amended?

(a) We or a State may amend a Treas-
ury-State agreement at any time if
both we and the State agree in writing.

(b) The effective date of an amend-
ment shall be the date both parties
agree to the amendment in writing un-
less otherwise agreed to by both par-
ties.

(c) We and a State must amend a
Treasury-State agreement as needed to
change or clarify its language when the
terms of the existing agreement are ei-
ther no longer correct or no longer ap-
plicable. A State must notify us in
writing within 30 days of the time the
State becomes aware of a change, de-
scribing the Federal assistance pro-
gram change. The notification must in-
clude a proposed amendment for our re-
view and a current list of all programs
included in the Treasury-State agree-
ment. Amendments may address, but
are not limited to:
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(1) Additions or deletions of Federal
assistance programs subject to this
subpart A;

(2) Changes in funding techniques;
and

(3) Changes in clearance patterns.

(d) Additions or deletions to the list
of Federal assistance programs subject
to this subpart A take effect when a
Treasury-State agreement is amended,
unless otherwise agreed to by the par-
ties.

(e) Federal assistance programs that
are to be added to a Treasury-State
agreement are not subject to this sub-
part A until the Treasury-State agree-
ment is amended, except when a Fed-
eral assistance program subject to this
subpart A is being replaced by a Fed-
eral assistance program governed by
subpart B of this part, in which case
the replacement program is imme-
diately subject to this subpart A.

(f) Notwithstanding any other provi-
sion of this section, if no changes to
the Treasury-State agreement are re-
quired, States must notify us annually.

§205.8 What if there is no Treasury-
State agreement in effect?

When a State does not have a Treas-
ury-State agreement in effect, we will
prescribe default procedures to imple-
ment this subpart A. The default proce-
dures will prescribe efficient funds
transfer procedures consistent with
State and Federal law and identify the
covered Federal assistance programs
and designated funding techniques.
When we and a State reach agreement
on some but not all Federal assistance
programs administered by the State,
we and the State may enter into a
Treasury-State agreement for all pro-
grams on which we are in agreement
and we may prescribe default proce-
dures governing those programs on
which we are unable to reach agree-
ment.

§205.9 What is included in a Treasury-
State agreement?

We will prescribe a uniform format
for all Treasury-State agreements. A
Treasury-State agreement must in-
clude, but is not limited to, the fol-
lowing:

(a) State agencies, instrumentalities,
and fiscal agents that administer the
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Federal assistance programs subject to
this subpart A.

(b) Federal assistance programs sub-
ject to this subpart A, consistent with
§§205.3 and 205.4. A State must use its
most recent Single Audit report as a
basis for determining the funding
thresholds for major Federal assistance
programs, unless otherwise specified in
the Treasury-State agreement. A State
may use budget or appropriations data
for a more recent period instead of Sin-
gle Audit data, if specified in the
Treasury-State agreement.

(c) Funding techniques to be applied
to Federal assistance programs subject
to this subpart A.

(d) Methods the State will use to de-
velop and maintain clearance patterns
and estimates, consistent with §205.11.
The method must include, at a min-
imum, a clear indication of:

(1) The data used;

(2) The sources of the data;

(3) The development process;

(4) For estimates, when and how the
State will update the estimate to re-
flect the most recent data available;

(5) For estimates, when and how the
State will make adjustments, if any, to
reconcile the difference between the es-
timate and the State’s actual cash
needs; and

(6) Any assumptions, standards, or
conventions used in converting the
data into the clearance pattern or esti-
mate.

(e) Federal Program Agency provi-
sions requiring reconciliation of esti-
mates to actual outlays may be in-
cluded in a Treasury-State agreement.
The supporting documentation must be
retained by the State for three years.

(f) States must include the results of
the clearance pattern process in the
Treasury-State agreement for pro-
grams where the timing of drawdowns
is based on clearance patterns. For pro-
grams where the timing of drawdowns
is not based on clearance patterns, the
results of the clearance pattern process
may be provided with the annual re-
port required under §205.26. The sup-
porting documentation must be re-
tained by the State for three years.

(g) Methods used by the State and
Federal agencies to calculate interest
liabilities pursuant to this subpart A.
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The method must include, but is not
limited to, a clear indication of:

(1) The data used;

(2) The sources of the data;

(3) The calculation process; and

(4) Any assumptions, standards, or
conventions used in converting the
data into the interest liability
amounts.

(h) Treasury-State agreements must
include language describing how a
State and Federal Program Agency
will address a State request for supple-
mental funding. This language must in-
clude, but is not limited to, the fol-
lowing provisions:

(1) What constitutes a timely request
for supplemental funds for Federal as-
sistance program purposes by a State;
and

(2) What constitutes a timely trans-
fer of supplemental funds for Federal
assistance program purposes from a
Federal Program Agency to a State.

§205.10 How do you document funding
techniques?

The Treasury-State agreement must
include a concise description for each
funding technique that a State will
use. The description must include the
following:

(a) What constitutes a timely request
for funds;

(b) How the State determines the
amount of funds to request;

(c) What procedures are used to
project or reconcile estimates with ac-
tual and immediate cash needs;

(d) What constitutes the timely re-
ceipt of funds; and

(e) Whether a State or Federal inter-
est liability accrues when the funding
technique, including any associated
procedure for projection or reconcili-
ation, is properly applied.

§205.11 What requirements apply to
funding techniques?

(a) A State and a Federal Program
Agency must minimize the time elaps-
ing between the transfer of funds from
the United States Treasury and the
State’s payout of funds for Federal as-
sistance program purposes, whether
the transfer occurs before or after the
payout of funds.

(b) A State and a Federal Program
Agency must limit the amount of funds
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transferred to the minimum required
to meet a State’s actual and imme-
diate cash needs.

(c) A State must not draw down funds
from its account in the Unemployment
Trust Fund (UTF) or from a Federal
account in the UTF in advance of ac-
tual immediate cash needs for any pur-
pose including maintaining a compen-
sating balance.

(d) A Federal Program Agency must
allow a State to submit requests for
funds daily. This requirement should
not be construed as a change to Fed-
eral Program Agency guidelines defin-
ing a properly completed request for
funds.

(e) In accordance with the electronic
funds transfer provisions of the Debt
Collection Improvement Act of 1996 (31
U.S.C. 3332), a Federal Program Agency
must use electronic funds transfer
methods to transfer funds to States un-
less a waiver is available.

§205.12 What funding techniques may
be used?

(a) We and a State may negotiate the
use of mutually agreed upon funding
techniques. We may deny interest li-
ability if a State does not use a mutu-
ally agreed upon funding technique.
Funding techniques should be efficient
and minimize the exchange of interest
between States and Federal agencies.

(b) We and a State may base our
agreement on the sample funding tech-
niques listed in paragraphs (b)(1)
through (b)(5) of this section, or any
other technique upon which both par-
ties agree.

(1) Zero balance accounting means
that a Federal Program Agency trans-
fers the actual amount of Federal funds
to a State that are paid out by the
State each day.

(2) Projected clearance means that a
Federal Program Agency transfers to a
State the projected amount of funds
that the State pays out each day. The
projected amount paid out each day is
determined by applying a clearance
pattern to the total amount the State
will disburse.

(3) Average clearance means that a
Federal Program Agency, on the dol-
lar-weighted average day of clearance
of a disbursement, transfers to a State
a lump sum equal to the actual amount
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of funds that the State is paying out.
The dollar-weighted average day of
clearance is the day when, on a cumu-
lative basis, 50 percent of the funds
have been paid out. The dollar-weight-
ed average day of clearance is cal-
culated from a clearance pattern, con-
sistent with §205.20.

(4) Cash advance (pre-issuance or
post-issuance) funding means that a
Federal Program Agency transfers the
actual amount of Federal funds to a
State that will be paid out by the
State, in a lump sum, not more than
three business days prior to the day the
State issues checks or initiates EFT
payments.

(5) Reimbursable funding means that
a Federal Program Agency transfers
Federal funds to a State after that
State has already paid out the funds
for Federal assistance program pur-
poses.

§205.13 How do you determine when
State or Federal interest liability
accrues?

(a) State or Federal interest liability
may or may not accrue when mutually
agreed to funding techniques are ap-
plied, depending on the terms of the
Treasury-State agreement.

(b) We and a State may agree in a
Treasury-State agreement that no
State or Federal interest liability will
accrue for indirect costs or indirect al-
located costs based on an indirect cost
rate. This indirect cost must be con-
sistent with OMB Circular A-87 (For
availability, see 5 CFR 1310.3.) and be
in accordance with this subpart A. The
indirect cost rate may be a Statewide
indirect cost rate or a public assistance
cost rate, where appropriate.

§205.14 When does Federal interest li-
ability accrue?

(a) Federal interest liabilities may
accrue in accordance with the fol-
lowing provisions:

(1) The Federal Program Agency in-
curs interest liability if a State pays
out its own funds for Federal assist-
ance program purposes with wvalid
obligational authority under Federal
law, Federal regulation, or Federal-
State agreement. A Federal interest 1i-
ability will accrue from the day a
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State pays out its own funds for Fed-
eral assistance program purposes to
the day Federal funds are credited to a
State bank account.

(2) If a State pays out its own funds
for Federal assistance program pur-
poses without obligational authority,
the Federal Program Agency will incur
an interest liability if obligational au-
thority subsequently is established.
However, if the lack of obligational au-
thority is the result of the failure of
the State to comply with a Federal
Program Agency requirement estab-
lished by statute, regulation, or agree-
ment, interest liability may be denied.
A Federal interest liability will accrue
from the day a State pays out its own
funds for Federal assistance program
purposes to the day Federal funds are
credited to a State bank account.

(3) If a State pays out its own funds
prior to the day a Federal Program
Agency officially notifies the State in
writing that a discretionary grant
project is approved, the Federal Pro-
gram Agency does not incur an interest
liability, notwithstanding any other
provision of this section.

(4) If a State pays out its own funds
prior to the availability of Federal
funds authorized or appropriated for a
future Federal fiscal year, the Federal
Program Agency does not incur an in-
terest liability, notwithstanding any
other provision of this section.

(5) If a State fails to request funds
timely as set forth in §205.29, or other-
wise fails to apply a funding technique
properly, we may deny any resulting
Federal interest liability, notwith-
standing any other provision of this
section.

(b) Federal Program Agency pro-
grams that have specific payment
dates set by the Federal Program
Agency that create interest liabilities
are subject to this part.

(c) States must adhere to Federal
Program Agency disbursement sched-
ules when requesting funds. Notwith-
standing any other provision of this
section, we may deny a State’s claim
for Federal interest liability for the pe-
riod prior to a late drawdown request.
States must time their funds drawdown
so that it does not create Federal in-
terest liability. The drawdown request
must allow the Federal Program Agen-
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cy sufficient time to meet its disburse-
ment schedule. If the Federal Program
Agency does not make a timely payout
in accordance with the terms of the
Treasury-State agreement, a State
may submit a claim for interest liabil-
ity.

§205.15 When does State interest li-
ability accrue?

(a) General rule. State interest liabil-
ity may accrue if Federal funds are re-
ceived by a State prior to the day the
State pays out the funds for Federal
assistance program purposes. State in-
terest liability accrues from the day
Federal funds are credited to a State
account to the day the State pays out
the Federal funds for Federal assist-
ance program purposes.

(b) Refunds. (1) A State incurs inter-
est liability on refunds of Federal funds
from the day the refund is credited to
a State account to the day the refund
is either paid out for Federal assist-
ance program purposes or credited to
the Federal government.

(2) We and a State may agree, in a
Treasury-State agreement, that a
State does not incur an interest liabil-
ity on refunds in refund transactions
under $50,000.

(c) Ezxception to the general rule. A
State does not incur an interest liabil-
ity to the Federal government if a Fed-
eral statute requires the State to re-
tain or use for Federal assistance pro-
gram purposes the interest earned on
Federal funds, notwithstanding any
other provision in this section.

(d) Mandatory matching of Federal
funds. In programs utilizing mandatory
matching of Federal funds with State
funds, a State must not arbitrarily as-
sign its earliest costs to the Federal
government. A State incurs interest li-
abilities if it draws Federal funds in ad-
vance and/or in excess of the required
proportion of agreed upon levels of
State contributions in programs uti-
lizing mandatory matching of Federal
funds with State funds.

§205.16 What special rules apply to
Federal assistance programs and
projects funded by the Federal
Highway Trust Fund?

The following applies to Federal as-
sistance programs and projects funded
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out of the Federal Highway Trust
Fund, notwithstanding any other pro-
vision of this part:

(a) A State must request funds at
least weekly for current project costs,
or Federal interest liability will not
accrue prior to the day a State submits
a request for funds.

(b) If a State pays out its own funds
in the absence of a project agreement
or in excess of the Federal obligation
in a project agreement, the Federal
Program Agency will not incur an in-
terest liability.

§205.17 Are funds transfers delayed by
automated payment systems restric-
tions based on the size and timing
of the drawdown request subject to
this part?

Funds transfers delayed due to pay-
ment processes that automatically re-
ject drawdown requests that fall out-
side a pre-determined set of parameters
are subject to this part.

§205.18 Are administrative costs sub-
ject to this part?

(a) A State and FMS may agree, in a
Treasury-State agreement, to the fol-
lowing funding conventions for indirect
costs and administrative costs:

(1) The State will draw down a pro-
rated amount of administrative costs
on the date of the State payday. For
example, the State would draw one-
third of its quarterly administrative
costs if payroll is monthly, or one-
sixth of its quarterly administrative
costs if payroll is semi-monthly.

(2) If an indirect cost rate is applied
to a program, the State will include a
proportionate share of the indirect cost
allowance on each drawdown by apply-
ing the indirect cost rate to the appro-
priate direct costs on each drawdown.

(3) If costs must be allocated to var-
ious programs pursuant to a labor dis-
tribution or other system under an ap-
proved cost allocation plan, the State
will draw down funds to meet cash out-
lay requirements based on the most re-
cent, certified cost allocations, with
subsequent adjustments made pursuant
to the actual allocation of costs.

(b) Notwithstanding any other provi-
sion of this part, no interest liabilities
will be incurred or calculated for indi-
rect costs and administrative costs,
provided the funding conventions de-
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scribed in paragraph (a) of this section
are properly applied.

§205.19 How is interest calculated?

(a) A State must calculate Federal
interest liabilities and State interest
liabilities for each Federal assistance
program subject to this subpart A.

(b) The interest rate for all interest
liabilities for each Federal assistance
program subject to this subpart A is
the annualized rate equal to the aver-
age equivalent yields of 13-week Treas-
ury Bills auctioned during a State’s fis-
cal year. We provide this rate to each
State.

(c) A State must calculate and report
interest liabilities on the basis of its
fiscal year. A State must ensure that
its interest calculations are auditable
and retain a record of the calculations.

(d) As set forth in §205.9, a Treasury-
State agreement must include the
method a State uses to calculate and
document interest liabilities.

(e) A State may use actual data, a
clearance pattern, or statistical sam-
pling to calculate interest. A clearance
pattern used to calculate interest must
meet the standards of §205.20. If a State
uses statistical sampling to calculate
interest, the State must sample trans-
actions separately for each Federal as-
sistance program subject to this sub-
part A. Each sample must be represent-
ative of the pool of transactions and be
of sufficient size to accurately rep-
resent the flow of Federal funds under
the Federal assistance program, includ-
ing seasonal or other periodic vari-
ations.

(f) For the first year in which a Fed-
eral assistance program is covered in a
Treasury-State agreement, funds
transfers that occur prior to the first
day of the State’s fiscal year must not
be included in interest calculations and
are not subject to the interest liability
provisions of this part.

§205.20 What is a clearance pattern?

States use clearance patterns to
project when funds are paid out, given
a known dollar amount and a known
date of disbursement. A State must en-
sure that clearance patterns meet the
following standards:

(a) A clearance pattern must be
auditable.
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(b) A clearance pattern must accu-
rately represent the flow of Federal
funds under the Federal assistance pro-
grams to which it is applied.

(c) A clearance pattern must include
seasonal or other periodic variations in
clearance activity.

(d) A clearance pattern must be based
on at least three consecutive months of
disbursement data, unless additional
data is required to accurately rep-
resent the flow of Federal funds.

(e) If a State uses statistical sam-
pling to develop a clearance pattern,
the sample size must be sufficient to
ensure a 96 percent confidence interval
no more than plus or minus 0.25
weighted days above or below the esti-
mated mean.

(f) A clearance pattern must extend,
at a minimum, until 99 percent of the
dollars in a disbursement have been
paid out for Federal assistance pro-
gram purposes.

(g) We and a State may agree to
other procedures, such as estimates to
project when funds are paid out when
the dollar amount and/or the timing of
disbursements are not known.

§205.21 When may clearance patterns
be used?

(a) A State may develop a clearance
pattern for:

(1) An individual Federal assistance
program;

(2) A logical group of Federal assist-
ance programs that have the same dis-
bursement method and type of payee;

(3) A bank account;

(4) A specific type of payment, such
as payroll or vendor payments; or

(5) Anything that is agreed upon by
us and a State. If a clearance pattern is
used for multiple Federal assistance
programs, a State must apply the
clearance pattern separately to each
Federal assistance program when
scheduling funds transfers or calcu-
lating interest.

(b) As set forth in §205.9, a Treasury-
State agreement must include the
method a State uses to develop and
maintain clearance patterns.

§205.22 How are accurate clearance
patterns maintained?

(a) If a State has knowledge, at any
time, that a clearance pattern no
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longer reflects a Federal assistance
program’s actual clearance activity, or
if a Federal assistance program under-
goes operational changes that may af-
fect clearance activity, the State must
notify us, develop a new clearance pat-
tern, and certify that the new pattern
corresponds to the Federal assistance
program’s clearance activity. Clear-
ance patterns will remain in effect
until a new clearance pattern is cer-
tified.

(b) An authorized State official must
certify that a clearance pattern cor-
responds to the clearance activity of
the Federal assistance program to
which it is applied. An authorized
State official must re-certify the accu-
racy of a clearance pattern at least
every five years. If a State develops a
clearance pattern for a bank account
or a specific type of payment, or on an-
other basis, as set forth in §205.21, we
may prescribe other requirements for
re-certifying the accuracy of the clear-
ance pattern. A State can begin to use
a new clearance pattern on the date
the new clearance pattern is certified.

§205.23 What requirements apply to
estimates?

The following requirements apply
when we and a State negotiate a mutu-
ally agreed upon funds transfer proce-
dure based on an estimate of the
State’s immediate cash needs:

(a) The State must ensure that the
estimate reasonably represents the
flow of Federal funds under the Federal
assistance program or program compo-
nent to which the estimate applies.
The estimate must take into account
seasonal or other periodic variations in
activity throughout the period for
which the Federal funds are available.

(b) As set forth in §§205.9 and 205.10, a
Treasury-State agreement must in-
clude the method a State uses to de-
velop, maintain, and document the es-
timate.

§205.24 How are accurate estimates
maintained?

(a) If a State has knowledge that an
estimate does not reasonably cor-
respond to the State’s cash needs for a
Federal assistance program or program
component, or if a Federal assistance
program undergoes operational
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changes that may affect cash needs,
the State must immediately notify us
in writing. We and the State will
amend the funding technique provi-
sions in the Treasury-State agreement
or take other mutually agreed upon
corrective action.

(b) When estimates are properly up-
dated and applied, a State or Federal
interest liability may or may not ac-
crue, depending on the terms of the
Treasury-State agreement.

(c) We may require a State to justify
in writing that it is not feasible to use
a more efficient basis for determining
the amount of funds to be transferred
under the Federal assistance program
or program component to which an es-
timate is applied. We may prescribe re-
quirements for certifying the reason-
ableness of an estimate.

§205.25 How does this part apply to
certain Federal assistance pro-
grams or funds?

(a) Special rules apply to certain
Federal assistance programs or funds
described in this section. To the extent
the provisions of this section are incon-
sistent with other provisions of this
part, this section applies.

(b) A State’s interest liability on
funds withdrawn from its account in
the UTF equals the actual interest
earned on such funds less the related
banking costs. Actual interest earned
does not include non-cash bank earn-
ings. If funds withdrawn from the State
account in the UTF are commingled
with other funds, a proportionate share
of interest earnings and banking costs
must be allocated to the funds with-
drawn from the State account. Interest
liabilities on funds withdrawn from a
Federal account in the UTF, except the
Federal Unemployment Account, are
calculated in accordance with §205.19.

(c) Supplemental Security Income. (1)
Except as provided in 42 U.S.C. 1382e(d),
the Federal government incurs an in-
terest liability from the day State
funds are credited to the Federal gov-
ernment’s account to the day a Federal
Program Agency pays out the State
funds for Federal assistance program
purposes. A State incurs an interest li-
ability from the day a Federal Program
Agency pays out Federal funds for Fed-
eral assistance program purposes to

33

§205.26

the day State funds are credited to the
Federal government’s account.

(2) Interest liability must be cal-
culated on the difference between a
State’s monthly Supplemental Secu-
rity Income payment and the State’s
actual liability for the month.

(3) The Federal government will not
incur interest liabilities on refunds of
State funds under the Supplemental
Security Income Program.

(4) Administrative fees charged by
the Social Security Administration to
States under the Supplemental Secu-
rity Income program are not subject to
this part.

(5) Supplemental State payments
made in conjunction with Supple-
mental Security Income are not sub-
ject to this part.

(d) Funds collected under the Child
Support Enforcement Program. (1) Funds
collected by States from absent par-
ents pursuant to Title IV-D of the So-
cial Security Act are not subject to
this part.

(2) Interest earned by States on un-
distributed collections must be treated
as Federal assistance program income
under 45 CFR 304.50(b) and is not sub-
ject to this part.

(3) Late payment fees collected by
States from absent parents are not sub-
ject to interest liabilities under this
part and are not subject to this part.
However, such fees must be treated as
Federal assistance program income in
accordance with 45 CFR 302.75(b)(6).

(e) A State that earns interest on
Special Supplemental Food Program
for Women, Infants, and Children re-
bates is not subject to interest liability
if the funds earned are used for Federal
assistance program purposes.

(f) Revolving Loan Funds. (1) This part
applies to any transfer of funds from
the Federal Program Agency to the
State for the Revolving Loan Fund.

(2) This part does not apply to inter-
est a State earns on Revolving Loan
Funds when Federal Program Agency
regulations require that all interest
earned on invested funds be used for
Federal assistance program purposes.

§205.26 What are the requirements for
preparing Annual Reports?

(a) A State must submit to us an An-
nual Report accounting for State and
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Federal interest liabilities of the
State’s most recently completed fiscal
year. Adjustments to the Annual Re-
port must be limited to the two State
fiscal years prior to the State fiscal
year covered by the report. The author-
ized State official must certify the ac-
curacy of a State’s Annual Report. A
signed original of the Annual Report
must be received by December 31 of the
year in which the State’s fiscal year
ends. We will provide copies of Annual
Reports to Federal agencies. We will
prescribe the format of the Annual Re-
port, and may prescribe that the An-
nual Report be submitted by electronic
means.

(b) A State must submit a descrip-
tion and supporting documentation for
liability claims greater than $5,000.
This information must include the fol-
lowing:

(1) The amount of funds requested;

(2) The date the funds were re-
quested;

(3) The date the funds were paid out
for Federal assistance program pur-
poses;

(4) The date the funds were received
by the State; and

(5) The date of award.

(c) A State claiming reimbursement
of Interest Calculation Costs must sub-
mit its claim with its Annual Report in
accordance with §205.27. An authorized
State official must certify the accu-
racy of a State’s claim for Interest Cal-
culation Costs.

§205.27 How are Interest Calculation
Costs calculated?

(a) We will compensate a State annu-
ally for the costs of calculating inter-
est, including the cost of developing
and maintaining clearance patterns in
support of interest calculations, pursu-
ant to this subpart A, subject to the
conditions and limitations of this sec-
tion.

(b) We may deny an interest calcula-
tion cost claim if a State does not:

(1) Have a Treasury-State agreement
with us, as set forth in §§205.6 through
205.9;

(2) Submit timely a Treasury-State
agreement, as set forth in §§205.6
through 205.9;

(3) Submit timely an updated list of
Federal assistance programs subject to
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this subpart A, as set forth in §§205.6
through 205.9;

(4) Submit timely a claim for Inter-
est Calculation Costs with its Annual
Report, as set forth in §205.26; or

(5) Submit timely its Annual Report,
as set forth in §205.26.

(c) A State must maintain docu-
mentation to substantiate its claim for
Interest Calculation Costs. We may re-
quire a State to provide documentation
to support its interest calculation cost
claims. We will review all interest cal-
culation cost claims for reasonable-
ness. If we determine that a cost claim
is unreasonable, we will not reimburse
a State for that cost, notwithstanding
any other provision of this section.

(d) Eligibility and treatment of Interest
Calculation Costs. (1) Interest Calcula-
tion Costs do not include expenses for
normal disbursing services, such as
processing checks or maintaining
records for accounting and reconcili-
ation of cash accounts, or expenses for
upgrading or modernizing accounting
systems.

(2) Interest Calculation Costs in ex-
cess of $50,000 in any year are not eligi-
ble for reimbursement, unless a State
can justify to us that the State is un-
able to develop and maintain clearance
patterns in support of interest calcula-
tions, or perform the actual calcula-
tion of interest, without incurring such
costs. Supporting documentation must
accompany State requests for reim-
bursement in excess of $50,000.

(3) Interest Calculation Costs that a
State incurs in fiscal years prior to its
most recently completed Annual Re-
port are not eligible for reimburse-
ment.

(4) A State must not include Interest
Calculation Costs in its Statewide cost
allocation plan, as defined and pro-
vided for in OMB Circular A-87. All
costs incurred by a State to implement
this subpart A, other than Interest Cal-
culation Costs, are subject to the pro-
cedures and principles of OMB Circular
A-87.

(e) The payments from the Federal
government to individual States to off-
set Interest Calculation Costs incurred
are funded from the aggregate interest
payments States make to the Federal
government. The following limitations
apply:
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(1) We will not reduce or adjust inter-
est liabilities for Federal assistance
programs funded out of trust funds for
which the Secretary is trustee. These
programs include, but are not limited
to, Unemployment Insurance Trust
Fund (CFDA 17.225); Highway & Plan-
ning Trust Fund (CFDA 20.205); Airport
Improvement Trust Fund (CFDA
20.106); Federal Transit Capital Im-
provement Trust Fund (CFDA 20.500);
Federal Transit Capital & Operating
Assistance Trust Fund (CFDA 20.507);
and Social Security—Disability Insur-
ance Trust Fund (CFDA 96.001); and

(2) The aggregate payments from the
Federal government to States to offset
Interest Calculation Costs will not be
greater than the aggregate interest
payments States make to the Federal
government.

§205.28 How are interest payments ex-
changed?

(a) We offset the adjusted total State
interest liability and the adjusted total
Federal interest liability for each
State to determine the net interest
payable to or from each specific State.
The payment of net interest and any
Interest Calculation Costs, as set forth
in §205.27, for the most recently com-
pleted fiscal year must occur no later
than March 31. We will notify a State
of the final net interest liability. A
State must submit a claim to receive
payment.

(b) A State may appeal a decision by
us on interest liabilities and interest
calculation cost claims in accordance
with §205.31.

(c) If a State appeals the amount of
interest payable in accordance with the
provisions of §205.31, payment must
occur by March 31 for any portions not
subject to the appeal.

(d) The Federal government will not
be liable for interest on any payment
of interest to a State.

§205.29 What are the State oversight
and compliance responsibilities?

(a) A State must designate an official
representative with the statutory or
administrative authority to coordinate
all interaction with the Federal gov-
ernment concerning this subpart A,
and must notify us in writing of the
representative’s name and title. A

35

§205.29

State must notify us immediately of
any change in the official representa-
tive.

(b) A State must maintain records
supporting interest calculations, clear-
ance patterns, Interest Calculation
Costs, and other functions directly per-
tinent to the implementation and ad-
ministration of this subpart A for audit
purposes. A State must retain the
records for each fiscal year for three
years from the date the State submits
its Annual Report, or until any pend-
ing dispute or action involving the
records and documents is completed,
whichever is later. We, the Comptroller
General, and the Inspector General or
other representative of a Federal Pro-
gram Agency must have the right of
access to, and may require submission
of, all records for the purpose of
verifying interest calculations, clear-
ance patterns, interest calculation cost
claims, and the State’s accounting for
Federal funds.

(c) A State’s implementation of this
subpart A is subject to audit in accord-
ance with 31 U.S.C. Chapter 75, ‘‘Re-
quirements for Single Audits.”

(d) If a State repeatedly or delib-
erately fails to request funds in accord-
ance with the procedures established
for its funding techniques, as set forth
in §205.11, §205.12, or a Treasury-State
agreement, we may deny the State
payment or credit for the resulting
Federal interest liability, notwith-
standing any other provision of this
part.

(e) If a State materially fails to com-
ply with this subpart A, we may, in ad-
dition to the action described in para-
graph (d) of this section, take one or
more of the following actions, as appro-
priate under the circumstances:

(1) Deny the reimbursement of all or
a part of the State’s interest calcula-
tion cost claim;

(2) Send notification of the non-com-
pliance to the affected Federal Pro-
gram Agency for appropriate action,
including, where appropriate, a deter-
mination regarding the impact of non-
compliance on program funding;

(3) Request a Federal Program Agen-
cy or the General Accounting Office to
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conduct an audit of the State to deter-
mine interest owed to the Federal gov-
ernment, and to implement procedures
to recover such interest;

(4) Initiate a debt collection process
to recover claims owed to the United
States; or

(5) Take other remedies legally avail-
able.

§205.30 What are the Federal over-
sight and compliance responsibil-
ities?

(a) A Federal Program Agency must
designate an official representative to
coordinate all interaction with us and
the States concerning this subpart A,
and must notify us in writing of the
representative’s name and title. A Fed-
eral Program Agency must notify us
immediately of any change in the offi-
cial representative.

(b) A Federal Program Agency’s im-
plementation of this subpart A is sub-
ject to review pursuant to procedural
instructions that we issue.

(c) We will consult with Federal
agencies as necessary and appropriate
before entering into or amending a
Treasury-State agreement.

(d) We will distribute Annual Reports
to Federal agencies, as set forth in
§205.26. Upon our request, a Federal
Program Agency must review a State’s
Annual Report for reasonableness and
must report its findings to us within 30
days.

(e) A Federal Program Agency must
notify us in writing if the program
agency has knowledge, at any time,
that:

(1) A State’s clearance pattern does
not correspond to a Federal assistance
program’s clearance activity; or

(2) Corrective action needs to be
taken by a State, us, or another Fed-
eral Program Agency, with respect to
the implementation of this subpart. We
will notify the State or Federal Pro-
gram Agency as appropriate in writing
with a description of the Federal Pro-
gram Agency’s assertion.

(f) A Federal Program Agency must
notify us in writing of new Federal as-
sistance programs listed in the Catalog
of Federal Domestic Assistance.

(g) If a Federal Program Agency
causes an interest liability by failing
to comply with this subpart A, we may
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collect a charge from the Federal Pro-
gram Agency. A Federal interest liabil-
ity resulting from circumstances be-
yond the control of a Federal Program
Agency does not constitute noncompli-
ance. We will determine the charge
using the following procedures:

(1) We will issue a Notice of Assess-
ment to the Federal Program Agency,
indicating the nature of the noncompli-
ance, the amount of the charge, the
manner in which it was calculated, and
the right to file an appeal.

(2) To the maximum extent prac-
ticable, a Federal Program Agency
must pay a charge for noncompliance
out of appropriations available for the
Federal Program Agency’s operations
and not from the Federal Program
Agency’s program funds.

(3) If a Federal Program Agency does
not pay a charge for noncompliance
within 45 days after receiving a Notice
of Assessment, we will debit the appro-
priate Federal Program Agency ac-
count.

(4) In the event a Federal Program
Agency appeals a charge imposed under
the Notice of Assessment, we will defer
the charge until we decide the appeal.
If we deny the appeal, the effective
date of the charge may be retroactive
to the date indicated in the Notice of
Assessment.

§205.31 How does a State or Federal
Program Agency appeal a deter-
mination made by us and resolve
disputes?

(a) This section documents the proce-
dures for:

(1) A State to appeal the net interest
charge that we have assessed;

(2) A State to appeal a determination
we have made regarding the State’s
claim for Interest Calculation Costs in
accordance with §205.27;

(3) A Federal Program Agency to ap-
peal a charge for noncompliance that
we have assessed in accordance with
§205.30; or

(4) A State or a Federal Program
Agency to resolve other disputes with
us or between or among each other
concerning the implementation of this
subpart A.

(b) A State or Federal Program Agen-
cy must submit a written petition (Pe-
tition) to the Assistant Commissioner,
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Federal Finance, Financial Manage-
ment Service, (Assistant Commis-
sioner), within 90 days of the date of
the notice of assessment or the event
that initiated the appeal or dispute.
The Petition must include a concise
factual statement, not to exceed 15
pages, with supporting documentation
in the appendices, of the conditions
forming the basis of the Petition and
the action requested of the Assistant
Commissioner. In the case of a dispute,
the party submitting the petition to us
must concurrently provide a copy of
the petition to the other concerned
parties. The other concerned parties
may submit to the Assistant Commis-
sioner a rebuttal within 90 days of the
date of the petition. The rebuttal must
include a concise factual statement,
not to exceed 15 pages, with supporting
documentation in the appendices.

(c) The Assistant Commissioner will
review the Petition, any rebuttal, and
all supporting documentation. As part
of the review process, the Assistant
Commissioner may request to meet
with any or all parties and may request
additional information.

(d) The Assistant Commissioner will
issue a written decision within the
later of 120 days of the date of the Peti-
tion or the rebuttal, in case of a dis-
pute, or 120 days from receipt of any
additional information. The Assistant
Commissioner’s decision will be the
final program agency action on our
part for purposes of judicial review pro-
cedures under the Administrative Pro-
cedures Act, 5 U.S.C. 701-706 (APA), un-
less either the State or Federal Pro-
gram Agency invokes the provisions of
the Administrative Dispute Resolution
Act of 1990 (ADRA), 5 U.S.C. 581-593.

(e) Either a State or Federal Pro-
gram Agency may seek to invoke the
provisions of the ADRA within 45 days
after the date of the Assistant Commis-
sioner’s written decision.

(1) The party invoking the ADRA
must notify the Assistant Commis-
sioner and any other concerned parties
in writing. If all parties, including the
Assistant Commissioner, agree in writ-
ing, a neutral party appointed under
the provisions of the ADRA may assist
in resolving the dispute through the
use of alternate means of dispute reso-
lution as defined in the ADRA.
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(2) If the party invoking the ADRA is
unable to reach a satisfactory resolu-
tion, the Assistant Commissioner’s de-
cision will be the final agency action
on our part for purposes of the judicial
review procedures under the APA.

(f) Any amount due as a result of an
appeal or dispute must be paid within
30 days of the date of the decision of
the Assistant Commissioner or the
date of the resolution under the ADRA.
If a State fails to pay, the State will be
subject to collection techniques under
31 U.S.C. 3701 et seq., including accrual
of interest on outstanding balances and
administrative offset.

Subpart B—Rules Applicable to
Federal Assistance Programs
Not Included in a Treasury-
State Agreement

§205.32 What Federal assistance pro-
grams are subject to this subpart B?

This subpart B applies to all Federal
assistance programs listed in the Cata-
log of Federal Domestic Assistance
that are not subject to subpart A of
this part.

§205.33 How are funds transfers proc-
essed?

(a) A State must minimize the time
between the drawdown of Federal funds
from the Federal government and their
disbursement for Federal program pur-
poses. A Federal Program Agency must
limit a funds transfer to a State to the
minimum amounts needed by the State
and must time the disbursement to be
in accord with the actual, immediate
cash requirements of the State in car-
rying out a Federal assistance program
or project. The timing and amount of
funds transfers must be as close as is
administratively feasible to a State’s
actual cash outlay for direct program
costs and the proportionate share of
any allowable indirect costs. States
should exercise sound cash manage-
ment in funds transfers to subgrantees
in accordance with OMB Circular A-102
(For availability, see 5 CFR 1310.3.).

(b) Neither a State nor the Federal
government will incur an interest 1li-
ability under this part on the transfer
of funds for a Federal assistance pro-
gram subject to this subpart B.
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§205.34 What are the Federal over-
sight and compliance responsibil-
ities?

(a) A Federal Program Agency must
review the practices of States as nec-
essary to ensure compliance with this
subpart B.

(b) A Federal Program Agency must
notify us if a State demonstrates an
unwillingness or inability to comply
with this subpart B.

(c) A Federal Program Agency must
formulate procedural instructions
specifying the methods for carrying
out the responsibilities of this section.

§205.35 What is the result of Federal
Program Agency or State non-com-
pliance?

We may require a State and a Fed-
eral Program Agency to make the af-
fected Federal assistance programs
subject to subpart A of this part, con-
sistent with Federal assistance pro-
gram purposes and regulations, not-
withstanding any other provision of
this part, if:

(a) A State demonstrates an unwill-
ingness or inability to comply with
this subpart B; or

(b) A Federal Program Agency dem-
onstrates an unwillingness or inability
to make Federal funds available to a
State as needed to carry out a Federal
assistance program.

Subpart C [Reserved]

PART 206—MANAGEMENT OF FED-
ERAL AGENCY RECEIPTS, DIS-
BURSEMENTS, AND OPERATION
OF THE CASH MANAGEMENT IM-
PROVEMENTS FUND

Sec.
206.1
206.2
206.3

Scope and application.

Definitions.

Billing policy and procedures.

206.4 Collection and payment mechanisms.

206.5 Collection and deposit procedure ex-
ceptions.

206.6 Cash management planning and re-
view.

206.7 Compliance.

206.8 Appeals.

206.9 Charges.

206.10 Operation of and payments from the
Cash Management Improvements Fund.

AUTHORITY: 5 U.S.C. 301; 31 U.S.C. 321, 3301,
3302, 3321, 3327, 3328, 3332, 3335, 3720, and 6503.
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SOURCE: 59 FR 4538, Jan. 31, 1994, unless
otherwise noted.

§206.1 Scope and application.

(a) This subpart applies to all Gov-
ernment departments and agencies in
the executive branch (except the Ten-
nessee Valley Authority) and all mon-
ies collected and disbursed by these de-
partments and agencies. This subpart
does not apply to interagency transfers
of funds, except that agencies are to
use the Treasury’s On-Line Payment
and Collection (OPAC) system for
interagency payments between execu-
tive agencies, when cost-effective.

(b) Policies and guidelines are pre-
scribed for promoting efficient, effec-
tive cash management through im-
proved billing, collection, deposit, and
payment of funds. These objectives
seek to improve funds availability and
the efficiency and effectiveness with
which funds are transferred.

(c) Authority to implement this regu-
lation has been delegated within the
Department of the Treasury (herein-
after, ‘“‘Treasury’) to the Commis-
sioner (hereinafter, ‘‘the Commis-
sioner”’) of the Financial Management
Service (hereinafter, ‘‘the Service).”
The Service maintains the final au-
thority as granted under the Deficit
Reduction Act of 1984 to specify use of
a particular method or mechanism of
collection and deposit and to recover
costs that result from noncompliance.
Authority is also granted to the Serv-
ice, under the Cash Management Im-
provement Act of 1990, as amended by
the Cash Management Improvement
Act Amendments of 1992, to provide for
the timely disbursement of funds. An
agency will require the collection or
disbursement of funds by the agency
via EFT as a provision of new contrac-
tual agreements or renewal of existing
contracts that impact agency collec-
tion or payment mechanisms.

§206.2 Definitions.

For the purpose of this part, the fol-
lowing definitions apply:

Agency means any department, in-
strumentality, office, commission,
board, service, Government corpora-

tion, or other establishment in the ex-
ecutive branch, except the Tennessee
Valley Authority.
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Billing means any of a variety of
means by which the Government places
a demand for payment against an enti-
ty that is indebted to the Government.
The term encompasses invoices, no-
tices, initial demand letters, and other
forms of notification.

Cash management means practices
and techniques designed to accelerate
and control collections, ensure prompt
deposit of receipts, improve control
over disbursement methods, and elimi-
nate idle cash balances. ‘‘Cash Manage-
ment Review Process’ means periodic
examinations of collection and dis-
bursement cash flows to ensure that
the most effective mechanisms are
used to process the funds.

Collection means the transfer of mon-
ies from a source outside the Federal
Government to an agency or to a finan-
cial institution acting as an agent of
the Government.

Collection mechanism means any one
of a number of tools or systems by
which monies are transferred to the
Government from a source outside the
Government.

Cutoff time means a time
predesignated by a financial institu-
tion beyond which transactions pre-
sented or actions requested will be con-
sidered the next banking day’s busi-
ness.

Day means a calendar day unless oth-
erwise specified.

Deposit means as a noun, money that
is being or has been presented for cred-
it to the Treasury. Deposits can be
made by an agency or directly by the
remitter. All such transfers are ef-
fected through a Federal Reserve Bank
or other financial institution. As a
verb, deposit means the act of pre-
senting monies for credit to the Treas-
ury by an official of an agency.

Depositary means a bank or other fi-
nancial institution that has been au-
thorized by the Treasury to receive
monies for credit to the Treasury.

Disburse means the initiation of an
Electronic Funds Transfer (EFT) trans-
action or other methods of drawing
funds from accounts maintained by the
Government.

Electronic funds transfer (EFT) means
any transfer of funds, other than a
transaction originated by cash, check
or similar paper instrument, that is
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initiated through an electronic ter-
minal, telephone, computer, or mag-
netic tape, for the purpose of ordering,
instructing, or authorizing a financial
institution to debit or credit an ac-
count. The term includes, but is not
limited to, Fed Wire transfers, Auto-
mated Clearing House (ACH) transfers,
transfers made at automatic teller ma-
chines (ATM) and Point-of-Sale (POS)
terminals (to include use of the Gov-
ernment small purchase card), and
other means of credit card trans-
actions.

Fund means the Cash Management
Improvements Fund.

Monies (or ‘‘receipts”) means EFT
transactions, currency, negotiable in-
struments, and/or demand deposits
owed to or collected by an agency.

Next-day deposit means a deposit
made before the cutoff time on the day
following the day on which the funds
were received by an agency. For exam-
ple, if an agency receives funds for de-
posit at 3 p.m. on Monday and trans-
mits the deposits to the depositary by
2 p.m. on Tuesday (the depositary’s
next cutoff time), then next-day de-
posit requirements are met.

Payment means a sum of money
transferred to a recipient in satisfac-
tion of an obligation. A payment in-
cludes any Federal Government benefit
or nonbenefit payment.

(1) A benefit payment is a disburse-
ment for a Federal Government enti-
tlement program or annuity. Benefit
payments may be one-time or recur-
ring payments including, but not lim-
ited to, payments for Social Security,
Supplemental Security Income, Black
Lung, Civil Service Retirement, Rail-
road Retirement Board Retirement/An-
nuity, Department of Veterans Affairs
Compensation/Pension, Central Intel-
ligence Agency Annuity, Military Re-
tirement Annuity, Coast Guard Retire-
ment, and Worker’s Compensation.

(2) A nonbenefit payment is a Federal
Government disbursement other than a
benefit payment. Nonbenefit payments
may be one-time or recurring pay-
ments including, but not limited to,
payments for vendors, Internal Rev-
enue Service tax refunds, Federal sala-
ries and allotments therefrom, grants,
travel disbursements and reimburse-
ments, loans, principal and/or interest
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related to U.S. savings bonds, notes,
and other savings-type securities, and
payments of service fees to organiza-
tions qualified to issue and/or redeem
savings bonds.

Point-of-sale (POS) terminal means an
automated credit card or debit card
transaction device.

Presumed EFT means that agencies
will presume that new payment recipi-
ents will elect EFT as the means of
payment delivery. Enrollment forms
for use in establishing routine pay-
ments will be designed with this ap-
proach in mind, to obtain the required
written consent of the recipient.

Recipient means a person, corpora-
tion, or other public or private entity
receiving benefit or nonbenefit pay-
ments from the Government.

Same-day deposit means a deposit
made before the cutoff time on the day
on which the funds were received by an
agency. For example, if an agency re-
ceives funds for deposit at 10 a.m. on
Monday and transmits the deposits by
2 p.m. on Monday (the depositary’s cut-
off time), then a same-day deposit has
been achieved.

Service means the Financial Manage-

ment Service, Department of the
Treasury.
Treasury Financial Manual (TFM)

means the manual issued by the Serv-
ice containing procedures to be ob-
served by all Government departments
and agencies in relation to central ac-
counting, financial reporting, and
other Governmentwide fiscal respon-
sibilities of the Department of the
Treasury. Volume I, Chapter 6-8000 (I
TFM 6-8000) contains agency cash man-
agement procedures to be followed per-
taining to these regulations.

Copies of the TFM are available free to
Government agencies. Others who are
interested in ordering a copy may call
(202) 208-1819 or write the Directives
Management Branch, Financial Man-
agement Service, Department of the
Treasury, Liberty Center (UCP-741),
Washington, DC 20227 for further infor-
mation.

§206.3 Billing policy and procedures.

The billing process is considered an
integral part of an effective cash man-
agement collection program. In those
situations where bills are required and
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the failure to bill would affect the cash
flow, bills will be prepared and trans-
mitted within 5 business days after
goods have been shipped or released,
services have been rendered, or pay-
ment is otherwise due. An agency may
prepare and transmit bills later than
the 5-day timeframe if it can dem-
onstrate that it is cost-effective to do
so. In addition, the bill must include
the terms and dates of payments, and
late payment provisions, if applicable.
Terms and dates of payments will be
consistent with industry practices. I
TFM 6-8000 describes detailed billing
policies, procedures, and industry
standards for agencies.

§206.4 Collection and payment mecha-
nisms.

(a) All funds are to be collected and
disbursed by EFT when cost-effective,
practicable, and consistent with cur-
rent statutory authority.

(b) Collections and payments will be
made by EFT when cost- effective,
practicable, and consistent with cur-
rent statutory authority. When con-
sistent with these criteria, specific
cash flows will utilize EFT as follows:

(1) Fees/fines. EFT will be adopted as
the presumed method of collecting fees
and fines, especially when these collec-
tion cash flows are recurring or of
large dollar amounts.

(2) Tax collections. EFT will be adopt-
ed as the primary method for col-
lecting taxes. EFT mechanisms may
include ACH credit or debit cards.

3) Salary payment. Presumed EFT
will be adopted as the method for pay-
ing employees, and entrance enroll-
ment forms for establishing regular
payments will be designed to use this
approach.

(4) Vendor and miscellaneous payments.
Each department and agency will exer-
cise its authority under the Federal
Acquisition Regulation to require that
all contractors are paid by EFT, unless
a determination is made that it is not
in the best interest of the Federal Gov-
ernment to do so. EFT will be adopted
as the standard method of payment for
all Federal program payments origi-
nated by agencies or their agents.

(5) Benefit payments. EFT will be pre-
sented to new beneficiaries as the pre-
sumed method for receiving benefits.
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EFT payment methods, such as Elec-
tronic Benefit Transfer, will be adopted
and implemented to make EFT acces-
sible to all benefit recipients.

(c)(1) Selection of the best collection
and payment mechanism is a joint re-
sponsibility of an agency and the Serv-
ice. An agency has responsibility for
conducting cash management reviews;
gathering volume and dollar data rel-
ative to the operation of the systems;
and funding any implementation and
operational costs above those normally
funded by Treasury. The Service is the
required approval authority when an
agency desires to convert from one col-
lection mechanism to another. The
Service’s written approval is required
prior to an agency entering into new
contractual agreements or renewing
existing contracts for agency collec-
tions or payments systems. Agencies
will follow guidelines for the cost-effec-
tive usage of collection and payment
mechanisms, published in the TFM,
Volume I, Part 6-8000, in their selection
and recommendation to the Service of
an appropriate funds transfer mecha-
nism. The agency will provide the
Service with a recommended mecha-
nism for any new or modified cash
flows. The Service will review the rec-
ommendations, approve a mechanism,
and assist with implementation.

(2) If an agency proposes a collection
or payment mechanism other than
EFT, it may be required to provide a
cost-benefit analysis to justify its use.
Cost/benefit analyses must include, at
a minimum, known or estimated agen-
cy personnel costs, costs of procure-
ment, recurring operational costs,
equipment and system implementation
and maintenance costs, costs to pay-
ment recipients, and costs to remit-
ters. Agencies should consult with
Treasury to determine the need to in-
clude interest costs associated with
float in their computations of benefits
and costs.

(d) An agency will require the collec-
tion of funds by the agency to be made
via EFT and the disbursement of funds
by the agency to be made via EFT as a
provision of new contractual agree-
ments or renewal of existing contracts
that impact agency collection or pay-
ment mechanisms, when cost-effective,
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practicable, and consistent with cur-
rent statutory authority.

§206.5 Collection and deposit proce-
dure exceptions.

(a) The following collection and de-
posit timeframe requirements are to be
followed in exception cases where EFT
mechanisms are not utilized:

(1) An agency will achieve same-day
deposit of monies. Where same day de-
posit is not cost-effective or is imprac-
ticable, next day deposit of monies
must be achieved except in those cases
covered by I TFM 6-8000.

(2) Deposits will be made at a time of
the day prior to the depositary’s speci-
fied cutoff time, but as late as possible
in order to maximize daily deposit
amounts.

(3) When cost-beneficial to the Gov-
ernment, an agency may make mul-
tiple deposits.

(b) Any additional exceptions to the
above policies are listed in I TFM 6-
8000.

§206.6 Cash management
and review.

planning

(a) An agency shall periodically per-
form cash management reviews to
identify areas needing improvement.

(b) As part of its cash management
review process, an agency is expected
to document cash flows in order to pro-
vide an overview of its cash manage-
ment activities and to identify areas
that will yield savings after cash man-
agement initiatives are implemented.
The Service will evaluate an agency’s
EFT policy and application, to include
mitigating circumstances that may
prevent the use of EFT, as part of the
cash management reviews.

(c) An agency’s cash management re-
views will provide the basis for identi-
fication of improvements and prepara-
tion of cash flow reports for submission
to the Service as prescribed by I TFM
6-8000. That Chapter provides require-
ments for an agency in performing
periodic cash management reviews,
identifying improvements, and pre-
paring cash flow reports. In addition,
the Chapter describes the timing and
content of periodic reports that must
be submitted by an agency to the Serv-
ice on progress made in implementing



§206.7

cash management initiatives and asso-
ciated savings.

(d) The Service will periodically re-
view an agency’s cash management
program to ensure that adequate
progress is being made to improve
overall cash management at an agency.
As part of its oversight authority, the
Service may visit an agency and review
all or specific cash management activi-
ties of an agency. An agency will be no-
tified in advance of the Service’s re-
view and will be required to provide the
Service with documentation of the
agency cash management review with-
in the timeframes required by I TFM 6-
8000.

§206.7 Compliance.

(a) The Service will monitor agency
cash management performance. Part of
the monitoring process will include es-
tablishing implementation end dates
for conversion to, or expansion of, EFT
mechanisms, as well as the identifica-
tion of mitigating circumstances that
may prevent the use of EFT.

(b) In cases where an agency fails to
meet a scheduled date within its con-
trol, or where an agency converts to a
less cost-effective transfer mechanism
without prior, written Service approval
as determined in accordance with
§206.4(c), the Service will send a formal
Notice of Deficiency to an agency’s
designated cash management official.
A separate Notice will be sent for each
initiative.

(1) Collections cash flows. For collec-
tions cash flows, the Notice of Defi-
ciency will include the nature of the
deficiency, the amount of the proposed
charge, the method of calculation, the
right to file an appeal, and the date the
charge will be imposed in the absence
of an appeal. The amount of the charge
will be equal to the cost of such non-
compliance to the Treasury’s General
Fund.

(2) Payments cash flows. [Reserved]

§206.8 Appeals.

(a) An agency that chooses to file an
appeal must submit the appeal in writ-
ing to the Commissioner within 45 days
of the date of the Notice of Deficiency.
In the event of an appeal, the charge
imposed under Notice of Deficiency
will be deferred pending the results of
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the appeal. If an appeal is not sub-
mitted (i.e., received by the Commis-
sioner) within 45 days, the amount in-
dicated in the Notice of Deficiency will
be charged per §206.9(a).

(b) The appeal will contain the ele-
ments and follow the submission proce-
dures specified in I TFM 6-8000. The ap-
peal will include the background lead-
ing to the Notice of Deficiency, the
basis of the appeal, and the action re-
quested by an agency. An agency
should state its disagreements with the
Notice of Deficiency which may in-
clude cost-benefit factors, the amount
of the charge, and other items.

(c) An agency must state what action
it requests in its appeal. An agency
may request that the Notice of Defi-
ciency be completely overturned for
cost-benefit or other considerations.
Alternatively, an agency may request a
reduced charge, deferral of the charge,
an alternative solution to cash man-
agement improvement, or a combina-
tion of these actions.

(d) Appeals Board. The Commissioner
will refer the appeal to an Appeals
Board. The Appeals Board will consist
of three members—two permanent
members and one temporary member.
The permanent members will be the
Deputy Chief Financial Officer, Depart-
ment of the Treasury, and the Assist-
ant Commissioner, Federal Finance, of
the Service. The temporary board
member will be a cash management of-
ficial from an agency other than the
agency appealing the Notice of Defi-
ciency. The Board will be convened on
an as-needed basis. The order of agency
assignment to the Board will be pub-
lished by Treasury in Volume I, Chap-
ter 6-8000 of the TFM. The Deputy
Chief Financial Officer, Department of
the Treasury, the Assistant Commis-
sioner, Federal Finance, and the des-
ignated agency cash management offi-
cial may delegate their responsibility
to a staff subordinate having sufficient
experience in cash management mat-
ters. The Assistant Commissioner’s
designee may be from any area other
than that which issued the Notice of
Deficiency.

(e) Appeal review process. The Appeals
Board will review the Notice of Defi-
ciency, any additional information sub-
mitted by the Service, and the written
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appeal from an agency. Based on this
review, the Board may decide addi-
tional investigation is required. The
Board may request an agency and/or
the Service to meet with the Board as
part of the review process.

(f) Appeal finding. A written majority
decision will be rendered by the Ap-
peals Board within 30 days of receipt of
the appeal. The Board may extend this
period for an additional period, not to
exceed 30 days, if required. The Appeals
Board will notify the Commissioner
and the agency of the decision. The de-
cision of the Board whether to uphold
the Notice of Deficiency, to overturn
the Notice of Deficiency, or to mandate
some other action will be stated in the
finding. Other action mandated may
include a reduced charge, a deferral of
the charge, an alternate solution to
cash management improvement, or a
combination of these actions. The basis
of the decision, the amount of the
charge, and the effective date of the
charge will be stated in the finding.
The effective date of the charge may be
retroactive to the date indicated in the
Notice of Deficiency.

(g) Any terms related to charge de-
ferral shall be stated; the Service and
an agency will be required to submit
evidence of compliance to such terms
at a future specified date. At this fu-
ture time, the Appeals Board will re-
view the evidence of compliance. Based
on this evidence, the Board will decide
whether to impose a charge.

§206.9 Charges.

(a) Within 30 days of the effective
date of the charge or the appeals deci-
sion, an agency must submit appro-
priate accounting information to the
Service’s Assistant Commissioner, Fed-
eral Finance. The charge will be cal-
culated following procedures outlined
in I TFM 6-8000, and will be assessed
for each month that noncompliance
continues.

(b) Collection noncompliance. In the
case of cash management collection
noncompliance, an agency will absorb
the charge from amounts appropriated
or otherwise made available to carry
out the program to which the collec-
tions relate. Charges collected from an
executive agency in the case of cash
management collection noncompliance
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will be deposited in the Cash Manage-
ment Improvements Fund as outlined
in §206.10.

(¢) Payment noncompliance. [Reserved]

(d) If an agency does not voluntarily
pay the charge assessed under §206.9(a),
the Service will debit the appropriate
account automatically. By failing to
pay voluntarily the charges as required
by the Deficit Reduction Act of 1984, an
agency will be deemed to authorize the
automatic debit to its account.

(e) The Commissioner will formally
terminate the charge when the Com-
missioner has determined that an agen-
cy has complied. In addition, on an an-
nual basis, the Commissioner will re-
view an agency’s performance and cal-
culation of the charge, and will notify
an agency in writing of any changes to
the amount being charged.

§206.10 Operation of and payments
from the Cash Management Im-
provements Fund.

(a) The Cash Management Improve-
ments Fund (Fund) will be operated as
a revolving fund by the Service.
Charges assessed under §206.9(a) for
cash management collection non-
compliance will be deposited into the
Fund according to the Deficit Reduc-
tion Act of 1984. The Service will also
disburse any payments from the Fund
based on projects selected by a project
selection and approval committee.

(b) Committee composition. The com-
mittee will consist of three members—
two permanent members and one tem-
porary member. The permanent mem-
bers will be the Commissioner and the
Assistant Commissioner, Federal Fi-
nance, of the Service. The temporary
committee member will be a cash man-
agement official from an agency other
than an agency being considered for
funds. The order of agency assignment
to the Committee will be published in a
TFM Bulletin, when funds are first de-
posited to the Fund. Decisions of the
project selection and approval com-
mittee cannot be appealed. Agencies
will be notified of any available
amounts in the Fund and requirements
to apply for such monies through a
TFM bulletin.

(c) As provided by 31 U.S.C. 3720,
sums in the Fund will be available
without fiscal year limitation for the
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payment of expenses incurred in devel-
oping improved methods of collection
and deposit and the expenses incurred
in carrying out collections and deposits
using such methods, including the
costs of personal services and the costs
of the lease or purchase of equipment
and operating facilities.

(d) In addition to all reports required
by law and regulation, for each fiscal
year during which there is a balance in
Fund, the Service will prepare and pub-
lish, by the 60th day following the close
of the fiscal year, a full report on pay-
ments, receipts, disbursements, bal-
ances of the Fund, and full disclosure
on projects financed by the Fund.

PART 208—MANAGEMENT OF
FEDERAL AGENCY DISBURSEMENTS

Sec.
208.1
208.2
208.3
208.4

Scope and application.

Definitions.

Payment by electronic funds transfer.

Waivers.

208.5 Availability of the ETASM,

208.6 Availability of the Direct Express®
Card.

208.7 Agency responsibilities.

208.8 Recipient responsibilities.

208.9 Compliance.

208.10 Reservation of rights.

208.11 Accounts for disaster victims.

AUTHORITY: 5 U.S.C. 301; 12 U.S.C. 90, 265,
266, 1767, 1789a; 31 U.S.C. 321, 3122, 3301, 3302,

3303, 3321, 3325, 3327, 3328, 3332, 3335, 3336, 6503;
Pub. L. 104-208, 110 Stat. 3009.

SOURCE: 63 FR 51502, Sept. 25, 1998, unless
otherwise noted.

§208.1 Scope and application.

This part applies to all Federal pay-
ments made by an agency and, except
as specified in §208.4, requires such
payments to be made by electronic
funds transfer. This part does not apply
to payments under the Internal Rev-
enue Code of 1986 (26 U.S.C.).

§208.2 Definitions.

(a) Agency means any department,
agency, or instrumentality of the
United States Government, or a cor-
poration owned or controlled by the
Government of the United States.

(b) Authorized payment agent means
any individual or entity that is ap-
pointed or otherwise selected as a rep-
resentative payee or fiduciary, under
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regulations of the Social Security Ad-
ministration, the Department of Vet-
erans Affairs, the Railroad Retirement
Board, or other agency making Federal
payments, to act on behalf of an indi-
vidual entitled to a Federal payment.

(c) Direct Ezxpress® card means the
prepaid debit card issued to recipients
of Federal benefits by a Financial
Agent pursuant to requirements estab-
lished by Treasury.

(d) Disbursement means, in the con-
text of electronic benefits transfer, the
performance of the following duties by
a Financial Agent acting as agent of
the United States:

(1) The establishment of an account
for the recipient that meets the re-
quirements of the Federal Deposit In-
surance Corporation or the National
Credit Union Administration Board for
deposit or share insurance;

(2) The maintenance of such an ac-
count;

(3) The receipt of Federal payments
through the Automated Clearing House
system or other electronic means and
crediting of Federal payments to the
account; and

(4) The provision of access to funds in
the account on the terms specified by
Treasury.

(e) Electronic benefits transfer (EBT)
means the provision of Federal benefit,
wage, salary, and retirement payments
electronically, through disbursement
by a financial institution acting as a
Financial Agent. For purposes of this
part, EBT includes, but is not limited
to, disbursement through an ETAsm, g
Federal/State EBT program, or a Di-
rect Express® card account.

(f) Electronic funds transfer means any
transfer of funds, other than a trans-
action originated by cash, check, or
similar paper instrument, that is initi-
ated through an electronic terminal,
telephone, computer, or magnetic tape,
for the purpose of ordering, instruct-
ing, or authorizing a financial institu-
tion to debit or credit an account. The
term includes, but is not limited to,
Automated Clearing House transfers,
Fedwire transfers, and transfers made
at automated teller machines and
point-of-sale terminals. For purposes of
this part only, the term electronic
funds transfer includes a credit card
transaction.
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(g) ETASM means the Treasury-des-
ignated electronic transfer account
made available by a Federally-insured
financial institution acting as a Finan-
cial Agent in accordance with §208.5 of
this part.

(h) Federal payment means any pay-
ment made by an agency.

(1) The term includes, but is not lim-
ited to:

(i) Federal wage, salary, and retire-
ment payments;

(ii) Vendor and expense reimburse-
ment payments;

(iii) Benefit payments; and

(iv) Miscellaneous payments includ-
ing, but not limited to: interagency
payments; grants; loans; fees; prin-
cipal, interest, and other payments re-
lated to U.S. marketable and non-
marketable securities; overpayment re-
imbursements; and payments under
Federal insurance or guarantee pro-
grams for loans.

(2) For purposes of this part only, the
term ‘‘Federal payment’” does not
apply to payments under the Internal
Revenue Code of 1986 (26 U.S.C.).

(i) Federal/State EBT program means
any program that provides access to
Federal benefit, wage, salary, and re-
tirement payments and to State-ad-
ministered benefits through a single
delivery system and in which Treasury
designates a Financial Agent to dis-
burse the Federal payments.

(j) Federally-insured financial institu-
tion means any financial institution,
the deposits of which are insured by
the Federal Deposit Insurance Corpora-
tion under 12 U.S.C. Chapter 16 or, in
the case of a credit union, the member
accounts of which are insured by the
National Credit Union Share Insurance
Fund under 12 U.S.C. Chapter 14, Sub-
chapter II.

(k) Financial Agent means a financial
institution that has been designated by
Treasury as a Financial Agent for the
provision of EBT services under any
provision of Federal law, including 12
U.S.C. 90, 265, 266, 1767, and 1789a, and 31
U.S.C. 3122 and 3303, as amended by the
Omnibus Consolidated Appropriations
Act, 1997, Section 664, Public Law 104-
208.

(1) Financial institution means:

(1) Any insured bank as defined in
section 3 of the Federal Deposit Insur-
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ance Act (12 U.S.C. 1813) or any bank
which is eligible to make application
to become an insured bank under sec-
tion 5 of such Act (12 U.S.C. 1815);

(2) Any mutual savings bank as de-
fined in section 3 of the Federal De-
posit Insurance Act (12 U.S.C. 1813) or
any bank which is eligible to make ap-
plication to become an insured bank
under section 5 of such Act (12 U.S.C.
1815);

(3) Any savings bank as defined in
section 3 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813) or any bank
which is eligible to make application
to become an insured bank under sec-
tion 5 of such Act (12 U.S.C. 1815);

(4) Any insured credit union as de-
fined in section 101 of the Federal Cred-
it Union Act (12 U.S.C. 1752) or any
credit union which is eligible to make
application to become an insured cred-
it union under section 201 of such Act
(12 U.S.C. 1781);

(5) Any savings association as defined
in section 3 of the Federal Deposit In-
surance Act (12 U.S.C. 1813) which is an
insured depository institution (as de-
fined in such Act) (12 U.S.C. 1811 et
seq.) or is eligible to apply to become
an insured depository institution under
the Federal Deposit Insurance Act (12
U.S.C. 1811 et seq.); and

(6) Any agency or branch of a foreign
bank as defined in section 1(b) of the
International Banking Act, as amended
(12 U.S.C. 3101).

(m) Individual means a natural per-
son.

(n) Recipient means an individual,
corporation, or other public or private
entity that is authorized to receive a
Federal payment from an agency.

(0) Secretary means Secretary of the
Treasury.

(p) Treasury means the United States
Department of the Treasury.

[63 FR 51502, Sept. 25, 1998, as amended at 75
FR 80334, Dec. 22, 2010]

§208.3 Payment by electronic funds
transfer.

Subject to §208.4, and mnotwith-
standing any other provision of law, ef-
fective January 2, 1999, all Federal pay-
ments made by an agency shall be
made by electronic funds transfer.
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§208.4 Waivers.

(a) Payment by electronic funds
transfer is not required in the fol-
lowing cases:

(1) Where an individual:

(i) Is receiving a Federal payment by
check prior to May 1, 2011. In such
cases, the individual may continue to
receive those payments by check
through February 28, 2013;

(ii) Files a claim for a Federal pay-
ment prior to May 1, 2011, and requests
payment by check at the time he or
she files the claim. In such cases, the
individual may receive those payments
by check through February 28, 2013;

(iii) Was born prior to May 1, 1921,
and is receiving payment by check on
March 1, 2013;

(iv) Receives a type of payment that
is not eligible for deposit to a Direct
Express® card account. In such cases,
those payments are not required to be
made by electronic funds transfer, un-
less and until such payments become
eligible for deposit to a Direct Ex-
press® card account;

(v) Is ineligible for a Direct Express®
card because of suspension or cancella-
tion of the individual’s card by the Fi-
nancial Agent;

(vi) Has filed a waiver request with
Treasury certifying that payment by
electronic funds transfer would impose
a hardship because of the individual’s
inability to manage an account at a fi-
nancial institution or a Direct Ex-
press® card account due to a mental
impairment, and Treasury has not re-
jected the request; or

(vii) Has filed a waiver request with
Treasury certifying that payment by
electronic funds transfer would impose
a hardship because of the individual’s
inability to manage an account at a fi-
nancial institution or a Direct Ex-
press® card account due to the indi-
vidual living in a remote geographic lo-
cation lacking the infrastructure to
support electronic financial trans-
actions, and Treasury has not rejected
the request.

(2) Where the political, financial, or
communications infrastructure in a
foreign country does not support pay-
ment by electronic funds transfer;

(3) Where the payment is to a recipi-
ent within an area designated by the
President or an authorized agency ad-
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ministrator as a disaster area. This
waiver is limited to payments made
within 120 days after the disaster is de-
clared;

(4) Where either:

(i) A military operation is designated
by the Secretary of Defense in which
uniformed services undertake military
actions against an enemy, or

(ii) A call or order to, or retention
on, active duty of members of the uni-
formed services is made during a war
or national emergency declared by the
President or Congress;

(5) Where a threat may be posed to
national security, the life or physical
safety of any individual may be endan-
gered, or a law enforcement action may
be compromised;

(6) Where the agency does not expect
to make payments to the same recipi-
ent within a one-year period on a reg-
ular, recurring basis and remittance
data explaining the purpose of the pay-
ment is not readily available from the
recipient’s financial institution receiv-
ing the payment by electronic funds
transfer; and

(7) Where an agency’s need for goods
and services is of such unusual and
compelling urgency that the Govern-
ment would be seriously injured unless
payment is made by a method other
than electronic funds transfer; or,
where there is only one source for
goods or services and the Government
would be seriously injured unless pay-
ment is made by a method other than
electronic funds transfer.

(b) An individual who requests a
waiver under paragraphs (a)(1)(vi) and
(vii) of this section shall provide, in
writing, to Treasury a certification
supporting that request, in such form
that Treasury may prescribe. The indi-
vidual shall attest to the certification
before a notary public, or otherwise file
the certification in such form that
Treasury may prescribe.

[63 FR 51502, Sept. 25, 1998, as amended at 75
FR 80334, Dec. 22, 2010]

§208.5 Availability of the ETASM,

An individual who receives a Federal
benefit, wage, salary, or retirement
payment shall be eligible to open an
ETASM at any Federally-insured finan-
cial institution that offers ETAsSM,
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Any Federally-insured financial insti-
tution shall be eligible, but not re-
quired, to offer ETAsSM as Treasury’s
Financial Agent. A Federally-insured
financial institution that elects to
offer ETAsSM shall, upon entering into
an ETASM Financial Agency Agree-
ment with the Treasury, be designated
as Treasury’s Financial Agent for the
offering of the account pursuant to
Public Law 104-208. Treasury shall
make publicly available required at-
tributes for ETAsSM and any ETASM
offered by a Federally-insured financial
institution shall comply with such re-
quirements. The offering of an ETA SM
shall constitute the provision of EBT
services within the meaning of Public
Law 104-208.

§208.6 Availability of the Direct Ex-
press® Card.

An individual who receives a Federal
benefit, wage, salary, or retirement
payment shall be eligible to open a Di-
rect Express® card account. The offer-
ing of a Direct Express® card account
shall constitute the provision of EBT
services within the meaning of Public
Law 104-208.

[75 FR 80335, Dec. 22, 2010]

§208.7 Agency responsibilities.

An agency shall put into place proce-
dures that allow recipients to provide
the information necessary for the de-
livery of payments to the recipient by
electronic funds transfer to an account
at the recipient’s financial institution
or a Direct Express® card account.

[75 FR 80335, Dec. 22, 2010]

§208.8 Recipient responsibilities.

Each recipient who is required to re-
ceive payment by electronic funds
transfer shall provide the information
necessary to effect payment by elec-
tronic funds transfer.

[75 FR 80335, Dec. 22, 2010]

§208.9 Compliance.

(a) Treasury will monitor agencies’
compliance with this part. Treasury
may require agencies to provide infor-
mation about their progress in con-
verting payments to electronic funds
transfer.
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(b) If an agency fails to make pay-
ment by electronic funds transfer, as
prescribed under this part, Treasury
may assess a charge to the agency pur-
suant to 31 U.S.C. 3335.

§208.10 Reservation of rights.

The Secretary reserves the right, in
the Secretary’s discretion, to waive
any provision(s) of this regulation in
any case or class of cases.

§208.11 Accounts for disaster victims.

Treasury may establish and admin-
ister accounts at any financial institu-
tion designated as a financial agent for
disaster victims in order to allow for
the delivery by electronic funds trans-
fer of one or more Federal payments.
Such accounts may be established upon
terms and conditions that the Sec-
retary considers appropriate or nec-
essary in light of the circumstances.
Treasury may deliver payments to
these accounts notwithstanding any
other payment instructions from the
recipient and without regard to the re-
quirements of §§208.4 and 208.7 of this
part and §210.5 of this chapter. For pur-
poses of this section, ‘‘disaster victim”
means an individual or entity located
within an emergency area, or an indi-
vidual or entity that has relocated or
been displaced from an emergency area
as a result of a major disaster or emer-
gency. ‘‘Emergency area’ means a geo-
graphical area in which there exists an
emergency or disaster declared by the
President pursuant to the National
Emergencies Act (50 U.S.C. 1601 et seq.)
or the Robert T. Stafford Disaster Re-
lief and Emergency Assistance Act (42
U.S.C. 5121 et seq.). The maintenance of
accounts and the provision of account-
related services under this section
shall constitute reasonable duties of a
financial agent of the United States.

[71 FR 44585, Aug. 7, 2006, as amended at 75
FR 80335, Dec. 22, 2010]

PART 210—FEDERAL GOVERNMENT
PARTICIPATION IN THE AUTO-
MATED CLEARING HOUSE

Sec.

210.1 Scope; relation to other regulations.
210.2 Definitions.

210.3 Governing law.
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Subpart A—General

210.4 Authorizations and revocations of au-
thorizations.

210.5 Account requirements for Federal pay-
ments.

210.6 Agencies.

210.7 Federal Reserve Banks.

210.8 Financial institutions.

Subpart B—Reclamation of Benefit
Payments

210.9 Parties to the reclamation.
210.10 RDFI liability.

210.11 Limited liability.

210.12 RDFT’s rights of recovery.
210.13 Notice to account owners.
210.14 Erroneous death information.

AUTHORITY: 5 U.S.C. 5525; 12 U.S.C. 391; 31
U.S.C. 321, 3301, 3302, 3321, 3332, 3335, and 3720.

SOURCE: 64 FR 17487, Apr. 9, 1999, unless
otherwise noted.

§210.1 Scope; relation to other regula-
tions.

This part governs all entries and
entry data originated or received by an
agency through the Automated Clear-
ing House (ACH) network, except as
provided in paragraphs (a) and (b) of
this section. This part also governs rec-
lamations of benefit payments.

(a) Federal tax payments received by
the Federal Government through the
ACH system that are governed by part
203 of this title shall not be subject to
any provision of this part that is incon-
sistent with part 203.

(b) ACH credit or debit entries for the
purchase of, or payment of principal
and interest on, United States securi-
ties that are governed by part 370 of
this title shall not be subject to any
provision of this part that is incon-
sistent with part 370.

§210.2 Definitions.

For purposes of this part, the fol-
lowing definitions apply. Any term
that is not defined in this part shall
have the meaning set forth in the ACH
Rules.

(a) ACH Rules means the Operating
Rules and the Operating Guidelines
published by NACHA—The Electronic
Payments Association (NACHA), a na-
tional association of regional member
clearing house associations, ACH Oper-
ators and participating financial insti-
tutions located in the United States.
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(b) Actual or constructive knowledge,
when used in reference to an RDFI’s
knowledge of the death or legal inca-
pacity of a recipient or death of a bene-
ficiary, means that the RDFI received
information, by whatever means, of the
death or incapacity and has had a rea-
sonable opportunity to act on such in-
formation or that the RDFI would have
learned of the death or incapacity if it
had followed commercially reasonable
business practices.

(c) Agency means any department,
agency, or instrumentality of the
United States Government, or a cor-
poration owned or controlled by the
Government of the United States. The
term agency does not include a Federal
Reserve Bank.

(d) Applicable ACH Rules means the
ACH Rules with an effective date on or
before September 18, 2009, as published
in Parts IV, V and VII of the ‘“2009 ACH
Rules: A Complete Guide to Rules &
Regulations Governing the ACH Net-
work’ (incorporated by reference,
§210.3) except:

(1) ACH Rule 1.1 (1imiting the appli-
cability of the ACH Rules to members
of an ACH association);

(2) ACH Rule 1.2.2 (governing claims
for compensation);

(3) ACH Rules 1.2.4 and 2.2.1.12; Ap-
pendix Eight; and Appendix Eleven
(governing the enforcement of the ACH
Rules, including self-audit require-
ments);

(4) ACH Rules 2.2.1.10; 2.6; and 4.8
(governing the reclamation of benefit
payments);

(5) ACH Rule 9.3 and Appendix Two
(requiring that a credit entry be origi-
nated no more than two banking days
before the settlement date of the
entry—see definition of ‘Effective
Entry Date’ in Appendix Two);

(6) ACH Rule 2.12.2.3 (requiring that
originating depository financial insti-
tutions (ODFIs) establish exposure lim-
its for Originators of Internet-initiated
debit entries);

(7) ACH Rule 2.18 (requiring reporting
and reduction of high rates of entries
returned as unauthorized); and

(8) ACH Rule 2.11 (International ACH
Transactions), which shall not apply (i)
until January 1, 2012 to credit entries
other than Federal benefit payments
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delivered to Mexico, Canada and Pan-
ama through the FedGlobal ACH Pay-
ment System; (ii) until June 30, 2013 for
debit entries originated by agencies;
and (iii) to entries representing the
payment of a Federal tax obligation by
a taxpayer.

(e) Authoriced payment agent means
any individual or entity that is ap-
pointed or otherwise selected as a rep-
resentative payee or fiduciary, under
regulations of the Social Security Ad-
ministration, the Department of Vet-
erans Affairs, the Railroad Retirement
Board, or other agency making Federal
payments, to act on behalf of an indi-
vidual entitled to a Federal payment.

(f) Automated Clearing House or ACH
means a funds transfer system gov-
erned by the ACH Rules which provides
for the interbank clearing of electronic
entries for participating financial in-
stitutions.

(g) Beneficiary means a natural per-
son other than a recipient who is enti-
tled to receive the benefit of all or part
of a benefit payment.

(h) Benefit payment is a payment for a
Federal entitlement program or for an
annuity, including, but not limited to,
payments for Social Security, Supple-
mental Security Income, Black Lung,
Civil Service Retirement, Railroad Re-
tirement annuity and Railroad Unem-
ployment and Sickness benefits, De-
partment of Veterans Affairs Com-
pensation and Pension, and Worker’s
Compensation.

(i) Federal payment means any pay-
ment made by an agency. The term in-
cludes, but is not limited to:

(1) Federal wage, salary, and retire-
ment payments;

(2) Vendor and expense reimburse-
ment payments;

(3) Benefit payments; and

(4) Miscellaneous payments includ-
ing, but not limited to, interagency
payments; grants; loans; fees; prin-
cipal, interest, and other payments re-
lated to United States marketable and
nonmarketable securities; overpay-
ment reimbursements; and payments
under Federal insurance or guarantee
programs for loans.

(j)(1) Financial institution means:

(i) Any insured bank as defined in
section 3 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813) or any bank
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which is eligible to apply to become an
insured bank under section 5 of such
Act (12 U.S.C. 1815);

(ii) Any mutual savings bank as de-
fined in section 3 of the Federal De-
posit Insurance Act (12 U.S.C. 1813) or
any bank which is eligible to apply to
become an insured bank under section
5 of such Act (12 U.S.C. 1815);

(iii) Any savings bank as defined in
section 3 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813) or any bank
which is eligible to apply to become an
insured bank under section 5 of such
Act (12 U.S.C. 1815);

(iv) Any insured credit union as de-
fined in section 101 of the Federal Cred-
it Union Act (12 U.S.C. 1752) or any
credit union which is eligible to apply
to become an insured credit union pur-
suant to section 201 of such Act (12
U.S.C. 1781);

(v) Any savings association as de-
fined in section 3 of the Federal De-
posit Insurance Act (12 U.S.C. 1813)
which is an insured depository institu-
tion as defined in such Act (12 U.S.C.
1811 et seq.) or is eligible to apply to
become an insured depository institu-
tion under the Federal Deposit Insur-
ance Act (12 U.S.C. 1811 et seq.); and

(vi) Any agency or branch of a for-
eign bank as defined in section 1(b) of
the International Banking Act, as
amended (12 U.S.C. 3101).

(2) In this part, a financial institu-
tion may be referred to as an Origi-
nating Depository Financial Institu-
tion (ODFI) if it transmits entries to
its ACH Operator for transmittal to a
Receiving Depository Financial Insti-
tution (RDFI), or it may be referred to
as an RDFI if it receives entries from
its ACH Operator for debit or credit to
the accounts of its customers.

(k) Government entry means an ACH
credit or debit entry or entry data
originated or received by an agency.

(1) Greem Book means the manual
issued by the Service which provides fi-
nancial institutions with procedures
and guidelines for processing Govern-
ment entries.

(m) Notice of reclamation means notice
sent by electronic, paper, or other
means by the Federal Government to
an RDFI which identifies the benefit
payments that should have been re-
turned by the RDFI because of the
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death or legal incapacity of a recipient
or death of a beneficiary.

(n) Outstanding total means the sum
of all benefit payments received by an
RDFI from an agency after the death
or legal incapacity of a recipient or the
death of a Dbeneficiary, minus any
amount returned to, or recovered by,
the Federal Government.

(0) Recipient means a natural person,
corporation, or other public or private
entity that is authorized to receive a
Federal payment from an agency.

(p) Service means the Financial Man-
agement Service, Department of the
Treasury.

(a) Treasury means the United States
Department of the Treasury.

(r) Treasury Financial Manual means
the manual issued by the Service con-
taining procedures to be observed by
all agencies and Federal Reserve Banks
with respect to central accounting, fi-
nancial reporting, and other Federal
Government-wide fiscal responsibilities
of the Treasury.

[64 FR 17478, Apr. 9, 1999, as amended at 65
FR 18869, Apr. 7, 2000; 66 FR 10580, Feb. 16,
2001; 67 FR 17902, Apr. 11, 2002; 68 FR 33829,
June 5, 2003; 70 FR 67366, Nov. 7, 2005; 73 FR
52584, Sept. 10, 2008; 76 FR 59030, Sept. 23,
2011]

§210.3 Governing law.

(a) Federal law. The rights and obliga-
tions of the United States and the Fed-
eral Reserve Banks with respect to all
Government entries, and the rights of
any person or recipient against the
United States and the Federal Reserve
Banks in connection with any Govern-
ment entry, are governed by this part,
which has the force and effect of Fed-
eral law.

(b) Incorporation by reference—applica-
ble ACH Rules. (1) This part incor-
porates by reference the applicable
ACH Rules, including rule changes
with an effective date on or before Sep-
tember 18, 2009, as published in Parts
IV, V, and VII of the 2009 ACH Rules:
A Complete Guide to Rules & Regula-
tions Governing the ACH Network.”
The Director of the Federal Register
approves this incorporation by ref-
erence in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies of the
“ACH Rules” are available from
NACHA—The Electronic Payments As-

50

31 CFR Ch. Il (7-1-12 Edition)

sociation, 13450 Sunrise Valley Drive,
Suite 100, Herndon, Virginia 20171. You
may inspect a copy at the Financial
Management Service, 401 14th Street,
SW., Room 400A, Washington, DC 20227
or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, visit ~A&ttp/
www.archives.gov/federal register/

code of federal regulations/

ibr _locations.html or call 202-741-6030.

(2) Any amendment to the applicable
ACH Rules that is approved by
NACHA—The Electronic Payments As-
sociation after January 1, 2009, shall
not apply to Government entries unless
the Service expressly accepts such
amendment by publishing notice of ac-
ceptance of the amendment to this part
in the FEDERAL REGISTER. An amend-
ment to the ACH Rules that is accept-
ed by the Service shall apply to Gov-
ernment entries on the effective date
of the rulemaking specified by the
Service in the FEDERAL REGISTER no-
tice expressly accepting such amend-
ment.

(c) Application of this part. Any person
or entity that originates or receives a
Government entry agrees to be bound
by this part and to comply with all in-
structions and procedures issued by the
Service under this part, including the
Treasury Financial Manual and the
Green Book. The Treasury Financial
Manual is available for downloading at
the Service’s web site at hitp:/
www.fms.treas.gov/ or by calling (202)
874-9940 or writing the Directives Man-
agement Branch, Financial Manage-
ment Service, Department of the
Treasury, 3700 East West Highway,
Room 500C, Hyattsville, MD 20782. The
Green Book is available for
downloading at the Service’s web site
at http:/www.fms.treas.gov/fmsnews.himl
or by calling (202) 874-6540 or writing
the Product Promotion Division, Fi-
nancial Management Service, Depart-
ment of the Treasury, 401 14th Street,
SW., Room 309, Washington, DC 20227.

[64 FR 17478, Apr. 9, 1999, as amended at 65
FR 18869, Apr. 7, 2000; 66 FR 10580, Feb. 16,
2001; 67 FR 17903, Apr. 11, 2002; 68 FR 33830,
June 5, 2003; 69 FR 18803, Apr. 9, 2004; 70 FR
67367, Nov. 7, 2005; 73 FR 52584, Sept. 10, 2008;
76 FR 59030, Sept. 23, 2011]
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Subpart A—General

§210.4 Authorizations and revocations
of authorizations.

(a) Requirements for authorication.
Each debit and credit entry subject to
this part shall be authorized in accord-
ance with the applicable ACH Rules
and the following additional require-
ments:

(1) The agency or the RDFI that ac-
cepts the recipient’s authorization
shall verify the identity of the recipi-
ent and, in the case of a written au-
thorization requiring the recipient’s
signature, the validity of the recipi-
ent’s signature.

(2) Unless authorized in writing, or
similarly authenticated, by an agency,
no person or entity shall initiate or
transmit a debit entry to that agency,
other than a reversal of a credit entry
previously sent to the agency.

(b) Terms of authorications. By exe-
cuting an authorization for an agency
to initiate entries, a recipient agrees:

(1) To the provisions of this part;

(2) To provide accurate information;

(3) To verify the recipient’s identity
to the satisfaction of the RDFI or
agency, whichever has accepted the au-
thorization;

(4) That any new authorization in-
consistent with a previous authoriza-
tion shall supersede the previous au-
thorization; and

(56) That the Federal Government
may reverse any duplicate or erroneous
entry or file as provided in §210.6(f) of
this part.

(c) Termination and revocation of au-
thorizations. An authorization shall re-
main valid until it is terminated or re-
voked by:

(1) With respect to a recipient of ben-
efit payments, a change in the recipi-
ent’s ownership of the deposit account
as reflected in the deposit account
records, including the removal of the
name of the recipient, the addition of a
power of attorney, or any action which
alters the interest of the recipient;

(2) The death or legal incapacity of a
recipient of benefit payments or the
death of a beneficiary;

(3) The closing of the recipient’s ac-
count at the RDFI by the recipient or
by the RDFI. With respect to a recipi-
ent of benefit payments, if an RDFI
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closes an account to which benefit pay-
ments currently are being sent, it shall
provide 30 calendar days written notice
to the recipient prior to closing the ac-
count, except in cases of fraud; or

(4) The RDFTI’s insolvency, closure by
any state or Federal regulatory au-
thority or by corporate action, or the
appointment of a receiver, conservator,
or liquidator for the RDFI. In any such
event, the authorization shall remain
valid if a successor is named. The Fed-
eral Government may temporarily
transfer authorizations to a consenting
RDFI. The transfer is valid until either
a new authorization is executed by the
recipient, or 120 calendar days have
elapsed since the insolvency, closure,
or appointment, whichever occurs first.

§210.5 Account requirements for Fed-
eral payments.

(a) Notwithstanding ACH Rules 2.1.2,
4.1.3, and Appendix Two, section 2.2
(listing general ledger and loan ac-
counts as permissible transaction
codes), an ACH credit entry rep-
resenting a Federal payment other
than a vendor payment shall be depos-
ited into a deposit account at a finan-
cial institution. For all payments
other than vendor payments, the ac-
count at the financial institution shall
be in the name of the recipient, except
as provided in paragraph (b) of this sec-
tion.

(b)(1) Where an authorized payment
agent has been selected, the Federal
payment shall be deposited into an ac-
count titled in accordance with the
regulations governing the authorized
payment agent.

(2) Where a Federal payment is to be
deposited into an investment account
established through a securities broker
or dealer registered with the Securities
and Exchange Commission under the
Securities Exchange Act of 1934, or an
investment account established
through an investment company reg-
istered under the Investment Company
Act of 1940 or its transfer agent, such
payment may be deposited into an ac-
count designated by such broker or
dealer, investment company, or trans-
fer agent.

(3) Where an agency is issuing part or
all of an employee’s travel reimburse-
ment payment to the official travel
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card issuing bank, as authorized or re-
quired by Office of Management and
Budget guidance or the Federal Travel
Regulation, the ACH credit entry rep-
resenting the payment may be depos-
ited to the account of the travel card
issuing bank for credit to the employ-
ee’s travel card account at the bank.

(4) Where a Federal payment is to be
disbursed through a debit card, stored
value card, prepaid card or similar pay-
ment card program established by the
Service, the Federal payment may be
deposited to an account at a financial
institution designated by the Service
as a financial or fiscal agent. The ac-
count title, access terms and other ac-
count provisions may be specified by
the Service.

(5)(1) Where a Federal payment is to
be deposited to an account accessed by
the recipient through a prepaid card
that meets the following requirements:

(A) The account is held at an insured
financial institution;

(B) The account is set up to meet the
requirements for pass-through deposit
or share insurance such that the funds
accessible through the card are insured
for the benefit of the recipient by the
Federal Deposit Insurance Corporation
or the National Credit Union Share In-
surance Fund in accordance with appli-
cable law (12 CFR part 330 or 12 CFR
part 745);

(C) The account is not attached to a
line of credit or loan agreement under
which repayment from the account is
triggered upon delivery of the Federal
payments; and

(D) The issuer of the card complies
with all of the requirements, and pro-
vides the holder of the card with all of
the consumer protections, that apply
to a payroll card account under the
rules implementing the Electronic
Fund Transfer Act, as amended.

(ii) No person or entity may issue a
prepaid card that receives Federal pay-
ments in violation of this subsection,
and no financial institution may main-
tain an account for or on behalf of an
issuer of a prepaid card that receives
Federal payments if the issuer violates
this paragraph.

(iii) For the purposes of this para-
graph (b)(5), the term—

(A) “Payroll card account’” shall
have the same meaning as that term is
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defined in the rules implementing the
Electronic Fund Transfer Act;

(B) ‘“‘Prepaid card” means a card,
code, or other means of access to funds
of a recipient; and

(C) ““Issuer’” means a person or entity
that issues a prepaid card.

(6) Where a Federal payment is dis-
bursed to a resident of a nursing facil-
ity, as defined in 42 U.S.C. 1396r, the
payment may be deposited into a resi-
dent trust or patient fund account es-
tablished by the nursing facility pursu-
ant to requirements under Federal law
relating to the protection of such
funds.

(7) Where a Federal payment is dis-
bursed to a member of a religious order
who has taken a vow of poverty, the
payment may be deposited to an ac-
count established by the religious
order. As used in this paragraph, the
phrase ‘‘member of a religious order
who has taken a vow of poverty’ is de-
fined as it would be by the Internal
Revenue Service for Federal tax pur-
poses.

(8) The Secretary of the Treasury
may waive the requirements of para-
graph (a) of this section in any case or
class of cases.

[64 FR 17478, Apr. 9, 1999, as amended at 65
FR 18869, Apr. 7, 2000; 73 FR 52584, Sept. 10,
2008; 75 FR 80339, Dec. 22, 2010; 76 FR 59031,
Sept. 23, 2011]

§210.6 Agencies.

Notwithstanding ACH Rules 2.2.3,
2.4.5, 2.5.2, 4.2, and 8.7.2, agencies shall
be subject to the obligations and liabil-
ities set forth in this section in connec-
tion with Government entries.

(a) Receiving entries. An agency may
receive ACH debit or credit entries
only with the prior written authoriza-
tion of the Service.

(b) Liability to a recipient. An agency
will be liable to the recipient for any
loss sustained by the recipient as a re-
sult of the agency’s failure to originate
a credit or debit entry in accordance
with this part. The agency’s liability
shall be limited to the amount of the
entry(ies).

(c) Liability to an originator. An agen-
cy will be liable to an originator or an
ODFI for any loss sustained by the
originator or ODFI as a result of the
agency’s failure to credit an ACH entry
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to the agency’s account in accordance
with this part. The agency’s liability
shall be limited to the amount of the
entry(ies).

(d) Liability to an RDFI or ACH asso-
ciation. Except as otherwise provided in
this part, an agency will be liable to an
RDFI for losses sustained in processing
duplicate or erroneous credit and debit
entries originated by the agency. An
agency’s liability shall be limited to
the amount of the entry(ies), and shall
be reduced by the amount of the loss
resulting from the failure of the RDFI
to exercise due diligence and follow
standard commercial practices in proc-
essing the entry(ies). This section does
not apply to credits received by an
RDFI after the death or legal inca-
pacity of a recipient of benefit pay-
ments or the death of a beneficiary as
governed by subpart B of this part. An
agency shall not be liable to any ACH
association.

(e) Acquittance of the agency. The
final crediting of the amount of an
entry to a recipient’s account shall
constitute full acquittance of the Fed-
eral Government.

(f) Reversals. An agency may reverse
any duplicate or erroneous entry, and
the Federal Government may reverse
any duplicate or erroneous file. In ini-
tiating a reversal, an agency shall cer-
tify to the Service that the reversal
complies with applicable law related to
the recovery of the underlying pay-
ment. An agency that reverses an entry
shall indemnify the RDFI as provided
in the applicable ACH Rules, but the
agency’s liability shall be limited to
the amount of the entry. If the Federal
Government reverses a file, the Federal
Government shall indemnify the RDFI
as provided in the applicable ACH
Rules, but the extent of such liability
shall be limited to the amount of the
entries comprising the duplicate or er-
roneous file. Reversals under this sec-
tion shall comply with the time limita-
tions set forth in the applicable ACH
Rules.

(g) Point-of-purchase debit entries. An
agency may originate a Point-of-Pur-
chase (POP) entry using a check drawn
on a consumer or business account and
presented at a point-of-purchase unless
the Receiver opts out in accordance
with the ACH Rules. The requirements
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of ACH Rules 2.1.2 and 3.12 shall be met
for such an entry if the Receiver pre-
sents the check at a location where the
agency has posted the notice required
by the ACH Rules and has provided the
Receiver with a copy of the notice.

(h) Returned item service fee. An agen-
cy that has authority to collect re-
turned item service fees may do so by
originating an ACH debit entry to col-
lect a one-time service fee in connec-
tion with an ARC, POP or BOC entry
that is returned due to insufficient
funds. An entry originated pursuant to
this paragraph shall meet the require-
ments of ACH Rules 2.1.2 and 3.5 if the
agency includes the following state-
ment in the required notice(s) to the
Receiver: ““If the electronic fund trans-
fer cannot be completed because there
are insufficient funds in your account,
we may impose a one-time fee of $§
[ ] against your account, which
we will also collect by electronic fund
transfer.”

[64 FR 17487, Apr. 9, 1999, as amended at 67
FR 17903, Apr. 11, 2002; 69 FR 13189, Mar. 19,
2004; 70 FR 67367, Nov. 7, 2005; 73 FR 52584,
Sept. 10, 2008]

§210.7 Federal Reserve Banks.

(a) Fiscal Agents. Each Federal Re-
serve Bank serves as Fiscal Agent of
the Treasury in carrying out its duties
as the Federal Government’s ACH Op-
erator under this part. As Fiscal Agent,
each Federal Reserve Bank shall be re-
sponsible only to the Treasury and not
to any other party for any loss result-
ing from the Federal Reserve Bank’s
action, notwithstanding Section 11.5
and Article 8 of the ACH Rules. Each
Federal Reserve Bank may issue oper-
ating circulars not inconsistent with
this part which shall be binding on fi-
nancial institutions.

(b) Routing numbers. All routing num-
bers issued by a Federal Reserve Bank
to an agency require the prior approval
of the Service.

§210.8 Financial institutions.

(a) Status as a Treasury depositary.
The origination or receipt of an entry
subject to this part does not render a
financial institution a Treasury deposi-
tary. A financial institution shall not
advertise itself as a Treasury deposi-
tary on such basis.
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(b) Liability. Notwithstanding ACH
Rules 2.2.3, 2.4.5, 2.5.2, 4.2, and 8.7.2, if
the Federal Government sustains a loss
as a result of a financial institution’s
failure to handle an entry in accord-
ance with this part, the financial insti-
tution shall be liable to the Federal
Government for the loss, up to the
amount of the entry, except as other-
wise provided in this section. A finan-
cial institution shall not be liable to
any third party for any loss or damage
resulting directly or indirectly from an
agency’s error or omission in origi-
nating an entry. Nothing in this sec-
tion shall affect any obligation or li-
ability of a financial institution under
Regulation E, 12 CFR part 205, or the
Electronic Funds Transfer Act, 12
U.S.C. 1693 et seq.

(1) An ODFI that transmits a debit
entry to an agency without the prior
written or similarly authenticated au-
thorization of the agency, shall be lia-
ble to the Federal Government for the
amount of the transaction, plus inter-
est. The Service may collect such funds
using procedures established in the ap-
plicable ACH Rules or by instructing a
Federal Reserve Bank to debit the
ODFTI’s account at the Federal Reserve
Bank or the account of its designated
correspondent. The interest charge
shall be at a rate equal to the Federal
funds rate plus two percent, and shall
be assessed for each calendar day, from
the day the Treasury General Account
(TGA) was debited to the day the TGA
is recredited with the full amount due.

(2) An RDFI that accepts an author-
ization in violation of §210.4(a) shall be
liable to the Federal Government for
all credits or debits made in reliance
on the authorization. An RDFI that
transmits to an agency an authoriza-
tion containing an incorrect account
number shall be liable to the Federal
Government for any resulting loss, up
to the amount of the payment(s) made
on the basis of the incorrect number. If
an agency determines, after appro-
priate investigation, that a loss has oc-
curred because an RDFI transmitted an
authorization or notification of change
containing an incorrect account num-
ber, the agency may instruct the Serv-
ice to direct a Federal Reserve Bank to
debit the RDFI's account for the
amount of the payment(s) made on the
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basis of the incorrect number. The
agency shall notify the RDFI of the re-
sults of its investigation and provide
the RDFI with a reasonable oppor-
tunity to respond before initiating
such a debit.

(c) Acquittance of the financial institu-
tion. The final crediting of the correct
amount of an entry received and proc-
essed by the Federal Reserve Bank and
posted to the TGA shall constitute full
acquittance of the ODFI and the origi-
nator for the amount of the entry. Full
acquittance shall not occur if the en-
tries do not balance, are incomplete,
are incorrect, or are incapable of being
processed. In the case of funds col-
lected by an agency through origina-
tion of a debit entry, full acquittance
shall not occur until the underlying
payment becomes final.

(d) Notice of misdirected payment. If an
RDFI becomes aware that an agency
has originated an ACH credit entry to
an account that is not owned by the
payee whose name appears in the ACH
payment information, the RDFI shall
promptly notify the agency. An RDFI
that originates a Notification of
Change (NOC) entry with the correct
account and/or Routing and Transit
Number information, or returns the
original ACH credit entry to the agen-
cy with an appropriate return reason
code, shall be deemed to have satisfied
this requirement.

[64 FR 17487, Apr. 9, 1999, as amended at 69
FR 13189, Mar. 19, 2004; 70 FR 67367, Nov. 7,
2005]

Subpart B—Reclamation of Benefit
Payments

§210.9 Parties to the reclamation.

(a) Agreement of RDFI. An RDFTI’s ac-
ceptance of a benefit payment pursuant
to this part shall constitute its agree-
ment to this subpart. By accepting a
benefit payment subject to this part,
the RDFI authorizes the debiting of the
Federal Reserve Bank account utilized
by the RDFI in accordance with the
provisions of §210.10(e).

(b) The Federal Government. In proc-
essing reclamations pursuant to this
subpart, the Service shall act pursuant
to the direction of the agency that cer-
tified the benefit payment(s) being re-
claimed.
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§210.10 RDFI liability.

(a) Full liability. An RDFI shall be lia-
ble to the Federal Government for the
total amount of all benefit payments
received after the death or legal inca-
pacity of a recipient or the death of a
beneficiary unless the RDFI has the
right to limit its liability under §210.11
of this part. An RDFI shall return any
benefit payments received after the
RDFI becomes aware of the death or
legal incapacity of a recipient or the
death of a beneficiary, regardless of the
manner in which the RDFI discovers
such information. If the RDFI learns of
the death or legal incapacity of a re-
cipient or death of a beneficiary from a
source other than notice from the
agency issuing payments to the recipi-
ent, the RDFI shall immediately notify
the agency of the death or incapacity.
The proper use of the R15 or R14 return
reason code shall be deemed to con-
stitute such notice.

(b) Notice of reclamation. Upon receipt
of a notice of reclamation, an RDFI
shall provide the information required
by the notice of reclamation and re-
turn the amount specified in the notice
of reclamation in a timely manner.

(c) Exception to liability rule. An RDFI
shall not be liable for post-death ben-
efit payments sent to a recipient act-
ing as a representative payee or fidu-
ciary on behalf of a beneficiary, if the
beneficiary was deceased at the time
the authorization was executed and the
RDFI did not have actual or construc-
tive knowledge of the death of the ben-
eficiary.

(d) Time limits. An agency that initi-
ates a request for a reclamation must
do so within 120 calendar days after the
date that the agency first has actual or
constructive knowledge of the death or
legal incapacity of a recipient or the
death of a beneficiary. An agency may
not reclaim any post-death or post-in-
capacity payment made more than six
years prior to the date of the notice of
reclamation; provided, however, that if
the account balance at the time the
RDFI receives the notice of reclama-
tion exceeds the total amount of post-
death or post-incapacity payments
made by the agency during such six-
year period, this limitation shall not
apply and the RDFI shall be liable for
the total amount of all post-death or
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post-incapacity payments made, up to
the amount in the account at the time
the RDFI receives the notice of rec-
lamation and has had a reasonable op-
portunity to act on the notice (not to
exceed one business day).

(e) Debit of RDFI’s account. If an
RDFI does not return the full amount
of the outstanding total or any other
amount for which the RDFI is liable
under this subpart in a timely manner,
the Federal Government will collect
the amount outstanding by instructing
the appropriate Federal Reserve Bank
to debit the account utilized by the
RDFI. The Federal Reserve Bank will
provide advice of the debit to the
RDFI.

[64 FR 17487, Apr. 9, 1999, as amended at 69
FR 13189, Mar. 19, 2004]

§210.11 Limited liability.

(a) Right to limit its liability. If an
RDFI does not have actual or construc-
tive knowledge of the death or legal in-
capacity of a recipient or the death of
a beneficiary at the time it receives
one or more benefit payments on behalf
of the recipient, the RDFI’s liability to
the agency for those payments shall be
limited to:

(1) An amount equal to:

(i) The amount in the account at the
time the RDFI receives the notice of
reclamation and has had a reasonable
opportunity (not to exceed one busi-
ness day) to act on the notice, plus any
additional benefit payments made to
the account by the agency before the
RDFI responds in full to the notice of
reclamation, or

(ii) The outstanding total, whichever
is less; plus

(2) If the agency is unable to collect
the entire outstanding total, an addi-
tional amount equal to:

(i) The benefit payments received by
the RDFI from the agency within 45
days after the death or legal incapacity
of the recipient or death of the bene-
ficiary, or

(ii) The balance of the outstanding
total, whichever is less.

(b) Qualification for limited liability. In
order to limit its liability as provided
in this section, an RDF1I shall:

(1) Certify that at the time the ben-
efit payments were credited to or with-
drawn from the account, the RDFI had
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no actual or constructive knowledge of
the death or legal incapacity of the re-
cipient or death of the beneficiary;

(2) Certify the date the RDFI first
had actual or constructive knowledge
of the death or legal incapacity of the
recipient or death of the beneficiary,
regardless of how and where such infor-
mation was obtained;

(3)(1) Provide the name, last known
address and phone number, as shown on
the RDFI’s records, of the following
person(s):

(A) The recipient and any co-owner(s)
of the recipient’s account;

(B) All other person(s) authorized to
withdraw funds from the recipient’s ac-
count; and

(C) All person(s) who withdrew funds
from the recipient’s account after the
death or legal incapacity of the recipi-
ent or death of the beneficiary.

(ii) If persons are not identified for
any of these subcategories, the RDFI
must certify that no such information
is available and why no such informa-
tion is available; and

(4) Fully and accurately complete all
certifications on the notice of reclama-
tion and comply with the requirements
of this part.

(c) Payment of limited liability amount.
If the RDFI qualifies for limited liabil-
ity under this subpart, it shall imme-
diately return to the Federal Govern-
ment the amount specified in
§210.11(a)(1). The agency will then at-
tempt to collect the amount of the out-
standing total not returned by the
RDFI. If the agency is unable to collect
that amount, the Federal Government
will instruct the appropriate Federal
Reserve Bank to debit the account uti-
lized by the RDFI at that Federal Re-
serve Bank for the amount specified in
§210.11(a)(2).

(d) Violation of subpart B. An RDFI
that fails to comply with any provision
of this subpart in a timely and accu-
rate manner, including but not limited
to the certification requirements at
§210.11(b) and the notice requirements
at §210.13, shall be liable to the Federal
Government for any loss resulting from
its act or omission. Any such liability
shall be in addition to the amount(s)
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for which the RDFI is liable under
§210.10 or §210.11, as applicable.

[64 FR 17487, Apr. 9, 1999, as amended at 69
FR 13189, Mar. 19, 2004; 76 FR 59031, Sept. 23,
2011]

§210.12 RDFT’s rights of recovery.

(a) Matters between the RDFI and its
customer. This subpart does not author-
ize or direct an RDFI to debit or other-
wise affect the account of a recipient.
Nothing in this subpart shall be con-
strued to affect the right an RDFI has
under state law or the RDFI’s contract
with a recipient to recover any amount
from the recipient’s account.

(b) Liability unaffected. The liability
of the RDFI under this subpart is not
affected by actions taken by the RDFI
to recover any portion of the out-
standing total from any party.

§210.13 Notice to account owners.

Provision of notice by RDFI. Upon re-
ceipt by an RDFI of a notice of rec-
lamation, the RDFI immediately shall
mail to the last known address of the
account owner(s) or otherwise provide
to the account owner(s) a copy of any
notice required by the Service to be
provided to account owners as specified
in the Green Book. Proof that this no-
tice was sent may be required by the
Service.

§210.14 Erroneous death information.

(a) Notification of error to the agency.
If, after the RDFI responds fully to the
notice of reclamation, the RDFI learns
that the recipient or beneficiary is not
dead or legally incapacitated or that
the date of death is incorrect, the
RDFI shall inform the agency that cer-
tified the underlying payment(s) and
directed the Service to reclaim the
funds in dispute.

(b) Resolution of dispute. The agency
that certified the underlying pay-
ment(s) and directed the Service to re-
claim the funds will attempt to resolve
the dispute with the RDFI in a timely
manner. If the agency determines that
the reclamation was improper, in
whole or in part, the agency shall no-
tify the RDFI and shall return the
amount of the improperly reclaimed
funds to the RDFI. Upon certification
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by the agency of an improper reclama-
tion, the Service may instruct the ap-
propriate Federal Reserve Bank to
credit the account utilized by the RDFI
at the Federal Reserve Bank in the
amount of the improperly reclaimed
funds.

[64 FR 17487, Apr. 9, 1999, as amended at 69
FR 13189, Mar. 19, 2004]

PART 211—DELIVERY OF CHECKS
AND WARRANTS TO ADDRESSES
OUTSIDE THE UNITED STATES, ITS
TERRITORIES AND POSSESSIONS

Sec.

211.1 Withholding delivery of checks.

211.2 Claims for the release of withheld

checks or for the proceeds thereof.

211.3 Exceptions.

211.4 Implementing instructions.
AUTHORITY: 5 U.S.C. 301; 31 U.S.C. 321 and

3329.

§211.1 Withholding delivery of checks.

(a) It is hereby determined that post-
al, transportation or banking facilities
in general or local conditions in the
Republic of Cuba and the Democratic
People’s Republic of Korea (North
Korea) are such that there is not a rea-
sonable assurance that a payee in those
areas will actually receive checks or
warrants drawn against funds of the
United States, or agencies or instru-
mentalities thereof, and be able to ne-
gotiate the same for full value.

(b) A check or warrant intended for
delivery in any of the areas named in
paragraph (a) of this section shall be
withheld unless the check or warrant is
specifically released by the Secretary
of the Treasury.

(c) Before a check or warrant drawn
against funds blocked pursuant to the
provisions of Executive Order No. 8389
(3 CFR, 1943 Cum. Supp.), as amended,
and which remain blocked under the
proviso clause of General License No.
101 of the Foreign Funds Control Regu-
lations (31 CFR 520.101) may be re-
leased, it will be necessary for a license
authorizing the release to be issued by
the Department of the Treasury, Office
of Foreign Assets Control, pursuant to
E.O. 8389, as amended. In this regard,
attention is also directed to the fol-
lowing regulations issued by the Sec-
retary of the Treasury:
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(1) The Foreign Assets Control Regu-
lations issued on December 17, 1950 (31
CFR part 500), pursuant to Executive
Order 9193 (3 CFR, 1943 Cum. Supp.),
which prohibit transactions involving
payments to nationals of the Demo-
cratic People’s Republic of Korea
(North Korea), the Socialist Republic
of Vietnam, and Democratic
Kampuchea, except to the extent that
any such payments have been author-
ized by appropriate license,

(2) The Cuban Assets Control Regula-
tions issued on July 8, 1963 (31 CFR
part 515), pursuant to the same author-
ity, which prohibit similar trans-
actions with nationals of Cuba unless
licensed, and

(3) The Iranian Assets Control Regu-
lations issued on November 14, 1979 (31
CFR part 535), as amended on April 17,
1980, pursuant to Executive Orders
12170 and 12211, which prohibit trans-
actions in property of the Iranian Gov-
ernment or its instrumentalities and
transfers of funds to persons in Iran,
except as authorized by appropriate li-
cense.

(d) Powers of attorney for the receipt
or collection of checks or warrants or
for the proceeds of checks or warrants
included within the determination of
the Secretary of the Treasury set forth
in paragraph (a) of this section will not
be recognized.

[41 FR 15847, Apr. 15, 1976, as amended at 44
FR 51568, Sept. 4, 1979; 45 FR 47678, July 16,
1980; 61 FR 41739, Aug. 12, 1996; 66 FR 63623,
Dec. 10, 2001]

§211.2 Claims for the release of with-
held checks or for the proceeds
thereof.

Claims for the release of checks or
warrants withheld from delivery or for
the proceeds thereof, shall be filed with
the administrative agency which would
have originally authorized such
issuance, e.g., claims arising out of
checks or warrants representing pay-
ments under laws administered by the
Department of Veterans Affairs shall
be filed with the Secretary of Veterans
Affairs, Department of Veterans Af-
fairs, Washington, DC 20420.

[61 FR 41739, Aug. 12, 1996]
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§211.3 Exceptions.

The regulations of this part do not
apply to payments to foreign govern-
ments, nor to checks or warrants
issued in payment of salaries or wages,
or for goods or services purchased by
the Government of the United States
in foreign countries, unless such pay-
ments are subject to the Foreign Funds
Control Regulations (31 CFR part 520),
the Foreign Assets Control Regulations
(31 CFR part 500), the Cuban Assets
Control Regulations (31 CFR part 515),
or the Iranian Assets Control Regula-
tions (31 CFR part 535).

[45 FR 47678, July 16, 1980]

§211.4 Implementing instructions.

Implementing instructions will be
issued in Part IV, ‘““Disbursing,” of the
Treasury Fiscal Requirements Manual
for Guidance of Departments and Agen-
cies.

[41 FR 15847, Apr. 15, 1976]

PART 212—GARNISHMENT OF AC-
COUNTS CONTAINING FEDERAL
BENEFIT PAYMENTS

Sec.

212.1 Purpose.

212.2 Scope.

212.3 Definitions.

212.4 Initial action upon receipt of a gar-
nishment order.

212.5 Account review.

212.6 Rules and procedures to protect bene-
fits.

212.7 Notice to the account holder.

212.8 Other rights and authorities.

212.9 Preemption of State law.

212.10 Safe harbor.

212.11 Compliance and record retention.

212.12 Amendment of this part.

APPENDIX A TO PART 212—MODEL NOTICE TO
ACCOUNT HOLDER

APPENDIX B TO PART 212—FORM OF NOTICE OF
RIGHT TO GARNISH FEDERAL BENEFITS

APPENDIX C TO PART 212—EXAMPLES OF THE
LOOKBACK PERIOD AND PROTECTED
AMOUNT

AUTHORITY: 5 U.S.C. 8346; 5 U.S.C. 8470; 5
U.S.C. 1103; 31 U.S.C. 321; 31 U.S.C. 3321; 31
U.S.C. 3332; 38 U.S.C. 5301(a); 38 U.S.C. 501(a);
42 U.S.C. 405(a); 42 U.S.C. 407; 42 U.S.C. 659; 42
U.S.C. 1383(d)(1); 45 U.S.C. 231f(b); 45 U.S.C.
231m; 45 U.S.C. 352(e); 45 U.S.C. 362(1).

SOURCE: 76 FR 9955, Feb. 23, 2011, unless
otherwise noted.
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§212.1 Purpose.

The purpose of this part is to imple-
ment statutory provisions that protect
Federal benefits from garnishment by
establishing procedures that a finan-
cial institution must follow when
served a garnishment order against an
account holder into whose account a
Federal benefit payment has been di-
rectly deposited.

§212.2 Scope.

This part applies to:

(a) Entities. All financial institutions,
as defined in §212.3.

(b) Funds. Federal benefit payments
protected from garnishment pursuant
to the following authorities:

(1) SSA benefit payments protected
under 42 U.S.C. 407 and 42 U.S.C.
1383(d)(1);

(2) VA benefit payments protected
under 38 U.S.C. 5301(a);

(3) RRB benefit payments protected
under 45 U.S.C. 231m(a) and 45 U.S.C.
352(e); and

(4) OPM benefit payments protected
under 5 U.S.C. 8346 and 5 U.S.C. 8470.

§212.3 Definitions.

For the purposes of this part, the fol-
lowing definitions apply.

Account means an account, including
a master account or sub account, at a
financial institution and to which an
electronic payment may be directly
routed.

Account holder means a natural per-
son against whom a garnishment order
is issued and whose name appears in a
financial institution’s records as the
direct or beneficial owner of an ac-
count.

Account review means the process of
examining deposits in an account to
determine if a benefit agency has de-
posited a benefit payment into the ac-
count during the lookback period.

Benefit agency means the Social Secu-
rity Administration (SSA), the Depart-
ment of Veterans Affairs (VA), the Of-
fice of Personnel Management (OPM),
or the Railroad Retirement Board
(RRB).

Benefit payment means a Federal ben-
efit payment referred to in §212.2(b)
paid by direct deposit to an account
with the character “XX’ encoded in
positions 54 and 55 of the Company
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Entry Description field of the Batch
Header Record of the direct deposit
entry.

Federal banking agency means the
Federal Deposit Insurance Corporation,
the Board of Governors of the Federal
Reserve System, the Office of the
Comptroller of the Currency, the Office
of Thrift Supervision, or the National
Credit Union Administration.

Financial institution means a bank,
savings association, credit union, or
other entity chartered under Federal
or State law to engage in the business
of banking.

Freeze or account freeze means an ac-
tion by a financial institution to seize,
withhold, or preserve funds, or to oth-
erwise prevent an account holder from
drawing on or transacting against
funds in an account, in response to a
garnishment order.

Garnish or garnishment means execu-
tion, levy, attachment, garnishment,
or other legal process.

Garnishment fee means any service or
legal processing fee, charged by a fi-
nancial institution to an account hold-
er, for processing a garnishment order
or any associated withholding or re-
lease of funds.

Garnishment order or order means a
writ, order, notice, summons, judg-
ment, or similar written instruction
issued by a court or a State child sup-
port enforcement agency, including a
lien arising by operation of law for
overdue child support, to effect a gar-
nishment against a debtor.

Lookback period means the two month
period that begins on the date pre-
ceding the date of account review and
ends on the corresponding date of the
month two months earlier, or on the
last date of the month two months ear-
lier if the corresponding date does not
exist. Examples illustrating the appli-
cation of this definition are included in
appendix C to this part.

Protected amount means the lesser of
the sum of all benefit payments posted
to an account between the close of
business on the beginning date of the
lookback period and the open of busi-
ness on the ending date of the lookback
period, or the balance in an account at
the open of business on the date of ac-
count review. Examples illustrating
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the application of this definition are
included in appendix C to this part.

State means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mar-
iana Islands, American Samoa, Guam,
or the United States Virgin Islands.

State child support enforcement agency
means the single and separate organi-
zational unit in a State that has the
responsibility for administering or su-
pervising the State’s plan for child and
spousal support pursuant to Title IV,
Part D, of the Social Security Act, 42
U.S.C. 654.

United States means:

(1) A Federal corporation,

(2) An agency, department, commis-
sion, board, or other entity of the
United States, or

(3) An instrumentality of the United
States, as set forth in 28 U.S.C. 3002(15).

§212.4 Initial action upon receipt of a
garnishment order.

(a) Examination of order for Notice of
Right to Garnish Federal Benefits. Prior
to taking any other action related to a
garnishment order issued against a
debtor, and no later than two business
days following receipt of the order, a fi-
nancial institution shall examine the
order to determine if the United States
or a State child support enforcement
agency has attached or included a No-
tice of Right to Garnish Federal Bene-
fits, as set forth in Appendix B to this
part.

(b) Notice of Right to Garnish Federal
Benefits is attached to or included with
the order. If a Notice of Right to Gar-
nish Federal Benefits is attached to or
included with the garnishment order,
then the financial institution shall fol-
low its otherwise customary proce-
dures for handling the order and shall
not follow the procedures in §212.5 and
§212.6.

(c) No Notice of Right to Garnish Fed-
eral Benefits. If a Notice of Right to
Garnish Federal Benefits is not at-
tached to or included with the garnish-
ment order, then the financial institu-
tion shall follow the procedures in
§212.5 and §212.6.
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§212.5 Account review.

(a) Timing of account review. When
served a garnishment order issued
against a debtor, a financial institu-
tion shall perform an account review:

(1) No later than two business days
following receipt of (A) the order, and
(B) sufficient information from the
creditor that initiated the order to de-
termine whether the debtor is an ac-
count holder, if such information is not
already included in the order; or

(2) In cases where the financial insti-
tution is served a batch of a large num-
ber of orders, by a later date that may
be permitted by the creditor that initi-
ated the orders, consistent with the
terms of the orders. The financial insti-
tution shall maintain records on such
batches and creditor permissions, con-
sistent with §212.11(b),

(b) No benefit payment deposited during
lookback period. If the account review
shows that a benefit agency did not de-
posit a benefit payment into the ac-
count during the lookback period, then
the financial institution shall follow
its otherwise customary procedures for
handling the garnishment order and
shall not follow the procedures in
§212.6.

(c) Benefit payment deposited during
lookback period. If the account review
shows that a benefit agency deposited a
benefit payment into the account dur-
ing the lookback period, then the fi-
nancial institution shall follow the
procedures in §212.6.

(d) Uniform application of account re-
view. The financial institution shall
perform an account review without
consideration for any other attributes
of the account or the garnishment
order, including but not limited to:

(1) The presence of other funds, from
whatever source, that may be commin-
gled in the account with funds from a
benefit payment;

(2) The existence of a co-owner on the
account;

(3) The existence of benefit payments
to multiple beneficiaries, and/or under
multiple programs, deposited in the ac-
count;

(4) The balance in the account, pro-
vided the balance is above zero dollars
on the date of account review;

(5) Instructions to the contrary in
the order; or
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(6) The nature of the debt or obliga-
tion underlying the order.

(e) Priority of account review. The fi-
nancial institution shall perform the
account review prior to taking any
other actions related to the garnish-
ment order that may affect funds in
the account.

(f) Separate account reviews. The fi-
nancial institution shall perform the
account review separately for each ac-
count in the name of an account holder
against whom a garnishment order has
been issued. In performing account re-
views for multiple accounts in the
name of one account holder, a financial
institution shall not trace the move-
ment of funds between accounts by at-
tempting to associate funds from a
benefit payment deposited into one ac-
count with amounts subsequently
transferred to another account.

§212.6 Rules and procedures to pro-
tect benefits.

The following provisions apply if an
account review shows that a benefit
agency deposited a benefit payment
into an account during the lookback
period.

(a) Protected amount. The financial in-
stitution shall immediately calculate
and establish the protected amount for
an account. The financial institution
shall ensure that the account holder
has full and customary access to the
protected amount, which the financial
institution shall not freeze in response
to the garnishment order. An account
holder shall have no requirement to as-
sert any right of garnishment exemp-
tion prior to accessing the protected
amount in the account.

(b) Separate protected amounts. The fi-
nancial institution shall calculate and
establish the protected amount sepa-
rately for each account in the name of
an account holder, consistent with the
requirements in §212.5(f) to conduct
distinct account reviews.

(c) No challenge of protection. A pro-
tected amount calculated and estab-
lished by a financial institution pursu-
ant to this section shall be conclu-
sively considered to be exempt from
garnishment under law.

(d) Funds in excess of the protected
amount. For any funds in an account in
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excess of the protected amount, the fi-
nancial institution shall follow its oth-
erwise customary procedures for han-
dling garnishment orders, including
the freezing of funds, but consistent
with paragraphs (f) and (g) of this sec-
tion.

(e) Notice. The financial institution
shall issue a notice to the account
holder named in the garnishment
order, in accordance with §212.7.

(f) Ome-time account review process.
The financial institution shall perform
the account review only one time upon
the first service of a given garnishment
order. The financial institution shall
not repeat the account review or take
any other action related to the order if
the same order is subsequently served
again upon the financial institution. If
the financial institution is subse-
quently served a new or different gar-
nishment order against the same ac-
count holder, the financial institution
shall perform a separate and new ac-
count review.

(g) No continuing or periodic garnish-
ment responsibilities. The financial insti-
tution shall not continually garnish
amounts deposited or credited to the
account following the date of account
review, and shall take no action to
freeze any funds subsequently depos-
ited or credited, unless the institution
is served with a new or different gar-
nishment order, consistent with the re-
quirements of this part.

(h) Impermissible garnishment fee. The
financial institution may not charge or
collect a garnishment fee against a
protected amount, and may not charge
or collect a garnishment fee after the
date of account review.

§212.7 Notice to the account holder.

A financial institution shall issue the
notice required by §212.6(e) in accord-
ance with the following provisions.

(a) Notice requirement. The financial
institution shall send the notice in
cases where:

(1) A benefit agency deposited a ben-
efit payment into an account during
the lookback period; and

(2) The balance in the account on the
date of account review was above zero
dollars and the financial institution es-
tablished a protected amount.
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(b) Notice content. The financial insti-
tution shall notify the account holder
named in the garnishment order of the
following facts and events in readily
understandable language.

(1) The financial institution’s receipt
of an order against the account holder.

(2) The date on which the order was
served.

(3) A succinct explanation of garnish-
ment.

(4) The financial institution’s re-
quirement under Federal regulation to
ensure that account balances up to the
protected amount specified in §212.3
are protected and made available to
the account holder if a benefit agency
deposited a benefit payment into the
account in the last two months.

(6) The account subject to the order
and the protected amount established
by the financial institution.

(6) The financial institution’s re-
quirement pursuant to State law to
freeze other funds in the account to
satisfy the order and the amount fro-
zen, if applicable.

(7) The amount of any garnishment
fee charged to the account, consistent
with §212.6.

(8) A list of the Federal benefit pay-
ments subject to this part, as identified
in §212.2(b).

(9) The account holder’s right to as-
sert against the creditor that initiated
the order a further garnishment ex-
emption for amounts above the pro-
tected amount, by completing exemp-
tion claim forms, contacting the court
of jurisdiction, or contacting the cred-
itor, as customarily applicable for a
given jurisdiction.

(10) The account holder’s right to
consult an attorney or legal aid service
in asserting against the creditor that
initiated the order a further garnish-
ment exemption for amounts above the
protected amount.

(11) The name of the creditor, and, if
contact information is included in the
order, means of contacting the cred-
itor.

(c) Optional notice content. The finan-
cial institution may notify the account
holder named in the garnishment order
of the following facts and events in
readily understandable language.

(1) Means of contacting a local free
attorney or legal aid service.
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(2) Means of contacting the financial
institution,

(3) By issuing the notice required by
this part, the financial institution is
not providing legal advice.

(d) Amending mnotice content. The fi-
nancial institution may amend the
content of the notice to integrate in-
formation about a State’s garnishment
rules and protections, for the purposes
of avoiding potential confusion or har-
monizing the notice with State re-
quirements, or providing more com-
plete information about an account.

(e) Notice delivery. The financial insti-
tution shall issue the notice directly to
the account holder, or to a fiduciary
who administers the account and re-
ceives communications on behalf of the
account holder, and only information
and documents pertaining to the gar-
nishment order, including other no-
tices or forms that may be required
under State or local government law,
may be included in the communica-
tion.

(f) Notice timing. The financial insti-
tution shall send the notice to the ac-
count holder within 3 business days
from the date of account review.

(g) One notice for multiple accounts.
The financial institution may issue one
notice with information related to
multiple accounts of an account hold-
er.

(h) Not legal advice. By issuing a no-
tice required by this part, a financial
institution creates no obligation to
provide, and shall not be deemed to be
offering, legal advice.

§212.8 Other rights and authorities.

(a) Exempt status. Nothing in this part
shall be construed to limit an individ-
ual’s right under Federal law to assert
against a creditor a further exemption
from garnishment for funds in excess of
the protected amount, or to alter the
exempt status of funds that may be
protected from garnishment under Fed-
eral law.

(b) Account agreements. Nothing in
this part shall be construed to invali-
date any term or condition of an ac-
count agreement between a financial
institution and an account holder that
is not inconsistent with this part.
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§212.9 Preemption of State law.

(a) Inconsistent law preempted. Any
State or local government law or regu-
lation that is inconsistent with a pro-
vision of this part is preempted to the
extent of the inconsistency. A State
law or regulation is inconsistent with
this part if it requires a financial insti-
tution to take actions or make disclo-
sures that contradict or conflict with
the requirements of this part or if a fi-
nancial institution cannot comply with
the State law or regulation without
violating this part.

(b) Consistent law not preempted. This
regulation does not annul, alter, affect,
or exempt any financial institution
from complying with the laws of any
State with respect to garnishment
practices, except to the extent of an in-
consistency. A requirement under
State law to protect benefit payments
in an account from freezing or garnish-
ment at a higher protected amount
than is required under this part is not
inconsistent with this part if the finan-
cial institution can comply with both
this part and the State law require-
ment.

§212.10 Safe harbor.

(a) Protection during examination and
pending review. A financial institution
that complies in good faith with this
part shall not be liable to a creditor
that initiates a garnishment order, or
for any penalties under State law, con-
tempt of court, civil procedure, or
other law for failing to honor a gar-
nishment order, for account activity
during:

(1) The two business days following
the financial institution’s receipt of a
garnishment order during which the fi-
nancial institution must determine if
the United States or a State child sup-
port enforcement agency has attached
or included a Notice of Right to Gar-
nish Federal Benefits, as set forth in
§212.4; or

(2) The time between the financial in-
stitution’s receipt of the garnishment
order and the date by which the finan-
cial institution must perform the ac-
count review, as set forth in §212.5.

(b) Protection when protecting or freez-
ing funds. A financial institution that
complies in good faith with this part
shall not be liable to a creditor that
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initiates a garnishment order for any
protected amounts, to an account hold-
er for any frozen amounts, or for any
penalties under State law, contempt of
court, civil procedure, or other law for
failing to honor a garnishment order in
cases where:

(1) A benefit agency has deposited a
benefit payment into an account dur-
ing the lookback period, or

(2) The financial institution has de-
termined that the order was obtained
by the United States or issued by a
State child support enforcement agen-
cy by following the procedures in
§212.4.

(c) Protection for providing additional
information to account holder. A finan-
cial institution shall not be liable for
providing in good faith any optional in-
formation in the notice to the account
holder, as set forth in §212.7(c) and (d).

(d) Protection for financial institutions
from other potential liabilities. A finan-
cial institution that complies in good
faith with this part shall not be liable
for:

(1) Bona fide errors that occur de-
spite reasonable procedures maintained
by the financial institution to prevent
such errors in complying with the pro-
visions of this part;

(2) Customary clearing and settle-
ment adjustments that affect the bal-
ance in an account, including a pro-
tected amount, such as deposit rever-
sals caused by the return of unpaid
items, or debit card transactions set-
tled for amounts higher than the
amounts originally authorized; or

(3) Honoring an account holder’s ex-
press written instruction, that is both
dated and provided by the account
holder to the financial institution fol-
lowing the date on which it has been
served a particular garnishment order,
to use an otherwise protected amount
to satisfy the order.

§212.11 Compliance and record reten-
tion.

(a) Enforcement. Federal banking
agencies will enforce compliance with
this part.

(b) Record retention. A financial insti-
tution shall maintain records of ac-
count activity and actions taken in re-
sponse to a garnishment order, suffi-
cient to demonstrate compliance with
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this part, for a period of not less than
two years from the date on which the
financial institution receives the gar-
nishment order.

§212.12 Amendment of this part.

This part may be amended only by a
rulemaking issued jointly by Treasury
and all of the benefit agencies as de-
fined in §212.3.

APPENDIX A TO PART 212—MODEL
NOTICE TO ACCOUNT HOLDER

A financial institution may use the fol-
lowing model notice to meet the require-
ments of §212.7. Although use of the model
notice is not required, a financial institution
using it properly is deemed to be in compli-
ance with §212.7.

Information in brackets should be com-
pleted by the financial institution. Where
the bracketed information indicates a choice
of words, as indicated by a slash, the finan-
cial institution should either select the ap-
propriate words or provide substitute words
suitable to the garnishment process in a
given jurisdiction.

Parenthetical wording in italics represents
instructions to the financial institution and
should not be printed with the notice. In
most cases, this wording indicates that the
model language either is optional for the fi-
nancial institution, or should only be in-
cluded if some condition is met.

MODEL NOTICE:

[Financial institution name, city, and
State, shown as letterhead or otherwise
printed at the beginning of the notice]

IMPORTANT INFORMATION ABOUT YOUR
ACCOUNT

Date:
Notice to:
Account Number:

Why am I receiving this notice?

On [date on which garnishment order was
served], [Name of financial institution] re-
ceived a garnishment order from a court to
[freeze/remove] funds in your account. The
amount of the garnishment order was for
$[amount of garnishment order]. We are
sending you this notice to let you know what
we have done in response to the garnishment
order.

What is garnishment?

Garnishment is a legal process that allows
a creditor to remove funds from your [bank]/
[credit union] account to satisfy a debt that
you have not paid. In other words, if you owe
money to a person or company, they can ob-
tain a court order directing your [bank]/
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[credit union] to take money out of your ac-
count to pay off your debt. If this happens,
you cannot use that money in your account.

What has happened to my account?

On [date of account review], we researched
your account and identified one or more Fed-
eral benefit payments deposited in the last 2
months. In most cases, Federal benefit pay-
ments are protected from garnishment. As
required by Federal regulations, therefore,
we have established a ‘‘protected amount’ of
funds that will remain available to you and
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that will not be [frozen/removed] from your
account in response to the garnishment
order.

(Conditional paragraph if funds have been
frozen) Your account contained additional
money that may not be protected from gar-
nishment. As required by law, we have
[placed a hold on/removed] these funds in the
amount of ${amount frozen] and may have to
turn these funds over to your creditor as di-
rected by the garnishment order.

The chart below summarizes this informa-
tion about your account(s):

ACCOUNT SUMMARY AS OF [DATE OF ACCOUNT REVIEW]

Amount in

Account number account

Amount protected

Garnishment fee
charged

Amount subject to garnishment (now
[frozen/removed)])

(If the account holder has multiple accounts, add a row for each account.)

Please note that these amount(s) may be
affected by deposits or withdrawals after the
protected amount was calculated on [date of
account review].

Do I need to do anything to access my protected
funds?

You may use the ‘‘protected amount’ of
money in your account as you normally
would. There is nothing else that you need to do
to make sure that the ‘‘protected amount’ is
safe.

Who garnished my account?

The creditor who obtained a garnishment
order against you is [name of creditor].

What types of Federal benefit payments are
protected from garnishment?

In most cases, you have protections from
garnishment if the funds in your account in-
clude one or more of the following Federal
benefit payments:

e Social Security benefits

Supplemental Security Income benefits
Veterans benefits

Railroad retirement benefits

Railroad Unemployment Insurance bene-
fits

e Civil Service Retirement System benefits
Federal Employees Retirement System
benefits

(Conditional section if funds have been fro-
zen) What should I do if I think that addi-
tional funds in my account are from Federal
benefit payments?

If you believe that additional funds in your
account(s) are from Federal benefit pay-
ments and should not have been [frozen/re-
moved], there are several things you can do.

(Conditional sentence if applicable for the ju-
risdiction) You can fill out a garnishment ex-
emption form and submit it to the court.
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You may contact the creditor that gar-
nished your account and explain that addi-
tional funds are from Federal benefit pay-
ments and should be released back to you.
(Conditional sentence if contact information is
in the garnishment order) The creditor may be
contacted at [contact information included
in the garnishment order].

You may also consult an attorney (lawyer)
to help you prove to the creditor who gar-
nished your account that additional funds
are from Federal benefit payments and can-
not be taken. If you cannot afford an attor-
ney, you can seek assistance from a free at-
torney or a legal aid society. (Optional sen-
tences) [Name of State, local, or independent
legal aid service] is an organization that pro-
vides free legal aid and can be reached at
[contact information]. You can find informa-
tion about other free legal aid programs at
[insert ‘“‘http:/www.lawhelp.org’® or other
legal aid programs website].

(Optional section) How to contact [name of
financial institution].

This notice contains all the information
that we have about the garnishment order.
However, if you have a question about your
account, you may contact us at [contact
number].

APPENDIX B TO PART 212—FORM OF NO-
TICE OF RIGHT TO GARNISH FEDERAL
BENEFITS

The United States, or a State child support
enforcement agency, certifying its right to
garnish Federal benefits shall attach or in-
clude with a garnishment order the following
Notice, on official organizational letterhead.

Information in brackets should be com-
pleted by the United States or a State child
support enforcement agency, as applicable.
Where the bracketed information indicates a
choice of words, as indicated by a slash, the
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appropriate words should be selected from
the options.

NOTICE OF RIGHT TO GARNISH FEDERAL

BENEFITS
Date:
[Garnishment Order Number]/[State Case
ID]:

The attached garnishment order was [ob-
tained by the United States, pursuant to the
Federal Debt Collection Procedures Act, 28
U.S.C. §3205, or the Mandatory Victims Res-
titution Act, 18 U.S.C. §3613, or other Federal
statute]/[issued by (name of the State child
support enforcement agency), pursuant to
authority to attach or seize assets of non-
custodial parents in financial institutions in
the State of (name of State), 42 U.S.C. §666].

Accordingly, the garnishee is hereby noti-
fied that the procedures established under 31
CFR part 212 for identifying and protecting
Federal benefits deposited to accounts at fi-
nancial institutions do not apply to this gar-
nishment order.

The garnishee should comply with the
terms of this order, including instructions
for withholding and retaining any funds de-
posited to any account(s) covered by this
order, pending further order of [name of the
court]/[the name of the State child support
enforcement agency].

APPENDIX C TO PART 212—EXAMPLES OF
THE LOOKBACK PERIOD AND PRO-
TECTED AMOUNT

The following examples illustrate this defi-
nition of lookback period.

Example 1: Account review performed same
day garnishment order is served.

A financial institution receives garnish-
ment order on Wednesday, March 17. The fi-
nancial institution performs account review
the same day on Wednesday, March 17. The
lookback period begins on Tuesday, March
16, the date preceding the date of account re-
view. The lookback period ends on Saturday,
January 16, the corresponding date two
months earlier.

Example 2: Account review performed the
day after garnishment order is served.

A financial institution receives garnish-
ment order on Wednesday, November 17. The
financial institution performs account re-
view next business day on Thursday, Novem-
ber 18. The lookback period begins on
Wednesday, November 17, the date preceding
the date of account review. The lookback pe-
riod ends on Friday, September 17, the cor-
responding date two months earlier.

Example 3: No corresponding date two
months earlier.

A financial institution receives garnish-
ment order on Tuesday, August 30. The fi-
nancial institution performs the account re-
view two business days later on Thursday,
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September 1. The lookback period begins on
Wednesday, August 31, the date preceding
the date of account review. The lookback pe-
riod ends on Wednesday, June 30, the last
date of the month two months earlier, since
June 31 does not exist to correspond with Au-
gust 31.

Example 4: Weekend between receipt of gar-
nishment order and account review.

A financial institution receives garnish-
ment order on Friday, December 10. The fi-
nancial institution performs the account re-
view two business days later on Tuesday, De-
cember 14. The lookback period begins on
Monday, December 13, the date preceding the
date of account review. The lookback period
ends on Wednesday, October 13, the cor-
responding date two months earlier.

The following examples illustrate the defi-
nition of protected amount.

Example 1: Account balance less than sum
of benefit payments.

A financial institution receives a garnish-
ment order against an account holder for
$2,000 on May 20. The date of account review
is the same day, May 20, when the opening
balance in the account is $1,000. The
lookback period begins on May 19, the date
preceding the date of account review, and
ends on March 19, the corresponding date
two months earlier. The account review
shows that two Federal benefit payments
were deposited to the account during the
lookback period totaling $2,500, one for $1,250
on Friday, April 30 and one for $1,250 on
Tuesday, April 1. Since the $1,000 balance in
the account at the open of business on the
date of account review is less than the $2,500
sum of benefit payments posted to the ac-
count during the lookback period, the finan-
cial institution establishes the protected
amount at $1,000.

Example 2: Three benefit payments during
lookback period.

A financial institution receives a garnish-
ment order against an account holder for
$8,000 on December 2. The date of account re-
view is the same day, December 2, when the
opening balance in the account is $5,000. The
lookback period begins on December 1, the
date preceding the date of account review,
and ends on October 1, the corresponding
date two months earlier. The account review
shows that three Federal benefit payments
were deposited to the account during the
lookback period totaling $4,500, one for $1,500
on December 1, another for $1,500 on Novem-
ber 1, and a third for $1,500 on October 1.
Since the $4,500 sum of the three benefit pay-
ments posted to the account during the
lookback period is less than the $5,000 bal-
ance in the account at the open of business
on the date of account review, the financial
institution establishes the protected amount
at $4,5600 and seizes the remaining $500 in the
account consistent with State law.
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Example 3: Intraday transactions.

A financial institution receives a garnish-
ment order against an account holder for
$4,000 on Friday, September 10. The date of
account review is Monday, September 13,
when the opening balance in the account is
$6,000. A cash withdrawal for $1,000 is proc-
essed after the open of business on Sep-
tember 13, but before the financial institu-
tion has performed the account review, and
the balance in the account is $5,000 when the
financial institution initiates an automated
program to conduct the account review. The
lookback period begins on Sunday, Sep-
tember 12, the date preceding the date of ac-
count review, and ends on Monday, July 12,
the corresponding date two months earlier.
The account review shows that two Federal
benefit payments were deposited to the ac-
count during the lookback period totaling
$3,000, one for $1,500 on Wednesday, July 21,
and the other for $1,500 on Wednesday, Au-
gust 18. Since the $3,000 sum of the two ben-
efit payments posted to the account during
the lookback period is less than the $6,000
balance in the account at the open of busi-
ness on the date of account review, the fi-
nancial institution establishes the protected
amount at $3,000 and, consistent with State
law, freezes the $2,000 remaining in the ac-
count after the cash withdrawal.

Example 4: Benefit payment on date of ac-
count review.

A financial institution receives a garnish-
ment order against an account holder for
$5,000 on Thursday, July 1. The date of ac-
count review is the same day, July 1, when
the opening balance in the account is $3,000,
and reflects a Federal benefit payment of
$1,000 posted that day. The lookback period
begins on Wednesday, June 30, the date pre-
ceding the date of account review, and ends
on Friday, April 30, the corresponding date
two months earlier. The account review
shows that two Federal benefit payments
were deposited to the account during the
lookback period totaling $2,000, one for $1,000
on Friday, April 30 and one for $1,000 on
Tuesday, June 1. Since the $2,000 sum of the
two benefit payments posted to the account
during the lookback period is less than the
$3,000 balance in the account at the open of
business on the date of account review, not-
withstanding the third Federal benefit pay-
ment posted on the date of account review,
the financial institution establishes the pro-
tected amount at $2,000 and places a hold on
the remaining $1,000 in the account in ac-
cordance with State law.

Example 5: Account co-owners with benefit
payments.

A financial institution receives a garnish-
ment order against an account holder for
$3,800 on March 22. The date of account re-
view is the same day, March 22, when the
opening balance in the account is $7,000. The
lookback period begins on March 21, the date
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preceding the date of account review, and
ends on January 21, the corresponding date
two months earlier. The account review
shows that four Federal benefit payments
were deposited to the account during the
lookback period totaling $7,000. Two of these
benefit payments, totaling $3,000, were made
to the account holder against whom the gar-
nishment order was issued. The other two
payments, totaling $4,000, were made to a co-
owner of the account. Since the financial in-
stitution must perform the account review
based only on the presence of benefit pay-
ments, without regard to the existence of co-
owners on the account or payments to mul-
tiple beneficiaries or under multiple pro-
grams, the financial institution establishes
the protected amount at $7,000, equal to the
sum of the four benefit payments posted to
the account during the lookback period.
Since $7,000 is also the balance in the ac-
count on the date of account review, there
are no additional funds in the account which
can be frozen.

PART 215—WITHHOLDING OF DIS-
TRICT OF COLUMBIA, STATE, CITY
AND COUNTY INCOME OR EM-
PLOYMENT TAXES BY FEDERAL
AGENCIES

Subpart A—General Information

Sec.
215.1 Scope of part.
215.2 Definitions.

Subpart B—Procedures

215.3 Procedures for entering into a With-
holding Agreement.

215.4 Relationship of Withholding
ment to prior agreements.

Agree-

Subpart C—Withholding Agreement

215.5
215.6
215.7

In general.

Parties.

Compliance by agencies.

215.8 Withholding certificates.

215.9 Change of legal residence by members
of the Armed Forces.

215.10 Agency withholding procedures.

215.11 Miscellaneous provisions.

215.12 Supersession, amendment and termi-
nation provisions.

AUTHORITY: 5 U.S.C. 5516, 5517, 5520; E.O.
11997, 42 FR 31759.

SOURCE: 42 FR 33731, July 1, 1977, unless
otherwise noted.
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Subpart A—General Information

§215.1 Scope of part.

This part relates to agreements be-
tween the Secretary of the Treasury
and States (including the District of
Columbia), cities or counties for with-
holding of State, city or county income
or employment taxes from the com-
pensation of civilian Federal employ-
ees, and for the withholding of State
income taxes from the compensation of
members of the Armed Forces. Subpart
A contains general information and
definitions. Subpart B prescribes the
procedures to be followed in entering
into an agreement for the withholding
of State, city or county income or em-
ployment taxes. Subpart C is the With-
holding Agreement which the Sec-
retary will enter into with any State,
city or county which qualifies to have
the tax withheld.

[71 FR 2150, Jan. 13, 2006]

§215.2 Definitions.

As used in this part:

(a) Agency means each of the execu-
tive agencies and military departments
(as defined in 5 U.S.C. 105 and 102, re-
spectively) and the United States Post-
al Service; and in addition, for city or
county withholding purposes only, all
elements of the judicial branch.

(b) City means any unit of general
local government.

(1) Which:

(A) Is classified as a municipality by
the United States Bureau of the Cen-
sus, or

(B) Is a town or township which, in
the determination of the Secretary of
the Treasury,

(i) Possesses powers and performs
functions comparable to those associ-
ated with municipalities,

(ii) Is closely settled, and

(iii) Contains within its boundaries
no incorporated places as defined by
the United States Bureau of the Cen-
sus; and

(2) Within the political boundaries of
which five hundred or more persons are
regularly employed by all agencies of
the Federal Government.

(c) City income or employment taxes
means any form of tax for which, under
a city ordinance:
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(1) Collection is provided by imposing
on employers generally the duty of
withholding sums from the pay of em-
ployees and making returns of the
sums to a designated city officer, de-
partment, or instrumentality; and

(2) The duty to withhold generally is
imposed on the payment of compensa-
tion earned within the jurisdiction of
the city in the case of employees whose
regular place of employment is within
such jurisdiction. Whether the tax is
described as an income, wage, payroll,
earnings, occupational license, or oth-
erwise, is immaterial.

(d) Compensation as applied to em-
ployees of an agency and members of
the Armed Forces means wages as de-
fined in 26 U.S.C. 3401(a) and regula-
tions issued thereunder.

(e) County means any unit of local
general Government which is classified
as a county by the Bureau of the Cen-
sus and within the political boundaries
of which 500 or more persons are regu-
larly employed by all agencies of the
Federal Government.

(f) County income or employment taxes
means any form of tax for which, under
a county ordinance:

(1) Collection is provided by imposing
on employers generally the duty of
withholding sums from the pay of em-
ployees and making returns of the
sums to a designated county officer,
department, or instrumentality; and

(2) The duty to withhold generally is
imposed on the payment of compensa-
tion earned within the jurisdiction of
the country in the case of employees
whose regular place of employment is
within such jurisdiction. Whether the
tax is described as an income, wage,
payroll, earnings, occupational license,
or otherwise, is immaterial.

(g) District of Columbia income tax
means the income tax imposed under 47
District of Columbia Code, chapter 15,
subchapter II.

(h)(1) Employees for the purpose of
State income tax withholding, means
all employees of an agency, other than
members of the armed forces. For city
and county income or employment tax
withholding, it means:

(i) Employees of an agency;

(ii) Members of the National Guard,
participating in exercises or per-
forming duty under 32 U.S.C. 502; or
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(iii) Members of the Ready Reserve,
participating in scheduled drills or
training periods, or serving on active
duty for training under 10 U.S.C. 270(a).

The term does not include retired per-
sonnel, pensioners, annuitants, or simi-
lar beneficiaries of the Federal Govern-
ment, who are not performing active
civilian service or persons receiving re-
muneration for services on a contract-
fee basis.

(2) Employees for purposes of District
of Columbia income tax withholding,
means employees as defined in 47 Dis-
trict of Columbia Code 1551c(z).

(i) Members of the Armed Forces means
(1) individuals in active duty status (as
defined in 10 U.S.C. 101(d)(1)) in regular
and reserve components of the Army,
Navy, Air Force, Marine Corps, and
Coast Guard, and (2) members of the
National Guard while participating in
exercises or performing duty under 32
U.S.C. 502 and members of the Ready
Reserve while participating in sched-
uled drills or training periods or serv-
ing on active duty for training under 10
U.S.C. 10147.

(j) Ordinance means an ordinance,
order, resolution, or similar instru-
ment which is duly adopted and ap-
proved by a city or county in accord-
ance with the constitution and stat-
utes of the state in which it is located
and which has the force of law within
such city or county.

(k) Regular place of Federal employ-
ment means the official duty station, or
other place, where an employee actu-
ally and normally (i.e., other than in a
travel or temporary duty status) per-
forms services, irrespective of resi-
dence.

(1) Secretary means Secretary of the
Treasury or his designee.

(m) State means a State, territory,
possession, or commonwealth of the
United States, or the District of Co-
lumbia.

(n) State income tar means any form
of tax for which, under a State status:

(1) Collection is provided, either by
imposing on employers generally the
duty of withholding sums from the
compensation of employees and mak-
ing returns of such sums to the State
or by granting to employers generally
the authority to withhold sums from
the compensation of employees, if any
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employee voluntarily elects to have
such sums withheld; and

(2) The duty to withhold generally is
imposed, or the authority to withhold
generally is granted, with respect to
the compensation of employees who are
residents of such State.

[42 FR 33731, July 1, 1977, as amended at 55
FR 3590, Feb. 2, 1990; 556 FR 7494, Mar. 2, 1990;
71 FR 2150, Jan. 13, 2006]

Subpart B—Procedures

§215.3 Procedures for entering into a
Withholding Agreement.

(a) Subpart C of this part is the With-
holding Agreement which the Sec-
retary will enter into with a State,
city or county. A State, city or county
which does not have an existing with-
holding agreement with the Secretary
and wishes to enter into such an agree-
ment shall indicate in a letter its con-
sent to be bound by the provisions of
subpart C. The letter shall be sent to
the Secretary by addressing the re-
quest to: Assistant Commissioner, Pay-
ment Management, Financial Manage-
ment Service, Department of the
Treasury, 401 14th Street, SW., Wash-
ington, DC 20227. The letter shall be
signed by an officer authorized to bind
contractually the State, city or coun-
ty. Copies of all applicable State laws,
city or county ordinances and imple-
menting regulations, instructions, and
forms shall be enclosed. The Iletter
shall also indicate the title and address
of the official whom Federal agencies
may contact to obtain forms and other
information necessary to implement
withholding.

(b) Within 120 days of the receipt of
the letter from the State, city or coun-
ty official, the Secretary will, by let-
ter, notify the State, city or county:

(1) That a Withholding Agreement
has been entered into as of the date of
the Secretary’s letter, or

(2) That a Withholding Agreement
cannot be entered into with the State,
city or county and the reason for that
determination.

(c) The withholding of the State, city
or county income or employment tax
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shall commence within 90 days after
the effective date of the agreement.

[71 FR 2150, Jan. 13, 2006, as amended at 75
FR 51374, Aug. 20, 2010]

§215.4 Relationship of Withholding
Agreement to prior agreements.

Jurisdictions which requested from
Treasury an agreement other than the
Withholding Agreement set forth in
subpart C (formerly known as the
Standard Agreement) within 90 days
after July 1, 1977, which request Treas-
ury subsequently approved, will con-
tinue to be governed by such agree-
ment. For all other jurisdictions, the
Withholding Agreement set forth in
subpart C replaced all prior agreements
between the Secretary and a taxing ju-
risdiction for the withholding of in-
come or employment taxes from the
compensation of Federal employees,
and any jurisdiction which was a party
to a prior agreement is presumed to
have consented to be bound by the
Withholding Agreement set forth in
subpart C.

[71 FR 2150, Jan. 13, 2006]

Subpart C—Withholding
Agreement

§215.5 In general.

This subpart is the text of the With-
holding Agreement between the Sec-
retary and the State, city or county.
The terms used in this agreement are
defined in §215.2 of this part.

[42 FR 33731, July 1, 1977. Redesignated and
amended at 71 FR 2150, Jan. 13, 2006]

§215.6 Parties.

The parties to this agreement are the
Secretary and the State, city or county
which has entered into this agreement
pursuant to 5 U.S.C. 5516, 5517, or 5520
and Executive Order 11997 (June 22,
1977).

[42 FR 33731, July 1, 1977. Redesignated at 71
FR 2150, Jan. 13, 2006]

§215.7 Compliance by agencies.

(a) In the case of an agreement with
a State, the head of each agency is re-
quired to withhold State income taxes
from the compensation of:
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(1) Employees of such agency who are
subject to such taxes and whose reg-
ular place of Federal employment is
within the State, and

(2) Members of the Armed Forces who
are subject to such taxes and who are
legal residents of the State.

The foregoing is also applicable with
respect to a State whose statutes per-
mit but do not require withholding by
employers, provided the employee vol-
untarily elects to have such tax with-
held.

(b) In the case of an agreement with
a city or county, the head of each agen-
cy is required to withhold city or coun-
ty income or employment taxes from
the compensation of any employee of
the agency who is subject to the tax,
and

(1) Whose regular place of Federal
employment is within the city or coun-
ty, or

(2) Is a resident of the city or county.

(c) In withholding taxes, the head of
each agency, except as otherwise pro-
vided in this agreement, shall comply
with the withholding provisions of the
State, city or county income or em-
ployment tax statute, regulations, pro-
cedural instructions and reciprocal
agreements related thereto.

(Pub. L. 95-365, 92 Stat. 599 (56 U.S.C. 5520))

[42 FR 33731, July 1, 1977, as amended at 44
FR 4670, Jan. 23, 1979. Redesignated at 71 FR
2150, Jan. 13, 2006]

§215.8 Withholding certificates.

Each agency may require employees
or members of the Armed Forces under
its jurisdiction to complete a with-
holding certificate in order to cal-
culate the amount to be withheld. The
agency shall use the withholding cer-
tificate which the State, city or county
has prescribed. Where the State, city
or county has not prescribed a certifi-
cate, the agency may use a certificate
approved by the Department of the
Treasury. The agency may rely on the
information in the certificate. Copies
of completed certificates shall be pro-
vided to the taxing authority by agen-
cies upon request.

[42 FR 33731, July 1, 1977. Redesignated at 71
FR 2150, Jan. 13, 2006]
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§215.9 Change of legal residence by
members of the Armed Forces.

(a) In determining the legal residence
of a member of the Armed Forces for
tax withholding purposes, the head of
an agency at all times may rely on the
agency’s current records, which may
include a certificate of legal residence.
The form of the certificate of legal res-
idence shall be approved by the Depart-
ment of the Treasury. A change of
legal residence of a member of the
Armed Forces shall become effective
for tax withholding purposes only after
a member of the Armed Forces com-
pletes a certificate indicating a new
legal residence and delivers it to the
agency.

(b) Heads of agencies shall notify the
State of prior legal residence of the
member of the Armed Forces involved
on a monthly basis concerning the
change of the member’s legal resi-
dence. The notification shall include
the name, social security number, cur-
rent mailing address and the new legal
residence of such member of the Armed
Forces. The effective date of the
change in legal residence shall also be
included in the notification.

[42 FR 33731, July 1, 1977. Redesignated at 71
FR 2150, Jan. 13, 2006]

§215.10 Agency withholding proce-
dures.

(a) State income tax shall be with-
held only on the entire compensation
of Federal employees and members of
the Armed Forces. Nonresident em-
ployees, who under the State income
tax law are required to allocate at
least three-fourths of their compensa-
tion to the State, shall be subject to
withholding on their entire compensa-
tion. Nonresident employees, who
under the State income tax law are re-
quired to allocate less than three-
fourths of their compensation to the
State, may elect to:

(1) Have State income tax withheld
on their entire compensation, or

(2) Have no income tax withheld on
their compensation.

(b) In calculating the amount to be
withheld from an employee’s or a mem-
ber’s compensation, each agency shall
use the method prescribed by the State
income tax statute or city or county
ordinance or a method which produces
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approximately the tax required to be
withheld:

(1) By the State income tax statute
from the compensation of each em-
ployee or member of the Armed Forces
subject to such income tax, or

(2) By the city or county ordinance
from the compensation of each em-
ployee subject to such income or em-
ployment tax.

(c) Where it is the practice of a Fed-
eral agency under Federal tax with-
holding procedure to make returns and
payment of the tax on an estimated
basis, subject to later adjustment
based on audited figures, this practice
may be applied with respect to the
State, city of county income or em-
ployment tax where the agency has
made appropriate arrangements with
the State, city or county income tax
authorities.

(d) Copies of Federal Form W-2,
“Wage and Tax Statement’”, may be
used for reporting withheld taxes to
the State, city or county.

(e) Withholding shall not be required
on wages earned but unpaid at the date
of an employee’s or member’s death.

(f) Withholding of District of Colum-
bia income tax shall not apply to pay
of employees who are not residents of
the District of Columbia as defined in
47 District of Columbia Code, chapter
15, subchapter II.

[42 FR 33731, July 1, 1977. Redesignated at 71
FR 2150, Jan. 13, 2006]

§215.11 Miscellaneous provisions.

Nothing in this agreement shall be
deemed:

(a) To require collection by agencies
of the United States of delinquent tax
liabilities of Federal employees or
members of the Armed Forces, or

(b) To consent to the application of
any provision of law of the State, city
or county which has the effect of:

(1) Imposing more burdensome re-
quirements upon the TUnited States
than it imposes on other employers, or

(2) Subjecting the United States or
any of its officers or employees to any
penalty or liability, or

(c) To consent to procedures for with-
holding, filing of returns, and payment
of the withheld taxes to a State, city
or county that do not conform to the
usual fiscal practices of agencies, or
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(d) To permit withholding of a city or
county tax from the pay of a Federal
employee who is not a resident of, or
whose regular place of Federal employ-
ment is not within, the State in which
the city or county is located, unless
the employee consents to the with-
holding, or

(e) To permit the withholding of city
or county income or employment taxes
from the pay of members of the Armed
Forces of the United States, or

(f) To allow agencies to accept com-
pensation from a State, city or county
for services performed in withholding
of State or city or county income or
employment taxes.

(Pub. L. 95-365, 92 Stat. 599 (56 U.S.C. 5520))

[42 FR 33731, July 1, 1977, as amended at 44
FR 4670, Jan. 23, 1979. Redesignated at 71 FR
2150, Jan. 13, 2006]

§215.12 Supersession, amendment and
termination provisions.

(a) This agreement supersedes any
prior agreement between the Secretary
of the Treasury and a State or city
pursuant to 5 U.S.C. 55616, 5517, or 5520.

(b) This agreement shall be subject to
any amendment of 5 U.S.C. 5516, 5517,
55620 or Executive Order 11997, and any
rules and regulations issued prusuant
to them and amendments thereto.

(c) This agreement may be termi-
nated as to a specific State or city or
county which is a party to this agree-
ment by providing written notice to
that effect to the Secretary at least 90
days prior to the proposed termination.

[42 FR 33731, July 1, 1977. Redesignated at 71
FR 2150, Jan. 13, 2006]

PART 223—SURETY COMPANIES

DOING BUSINESS WITH THE
UNITED STATES
Sec.

223.1 Certificate of authority.

223.2 Application for certificate of author-
ity.

223.3 Issuance of certificates of authority.

223.4 Deposits.

223.5 Business.

223.6 Requirements
companies.

223.7 Investment of capital and assets.

223.8 Financial reports.

223.9 Valuation of assets and liabilities.

223.10 Limitation of risk.

applicable to surety
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223.11 Limitation of risk: Protective meth-
ods.

223.12 Recognition as reinsurer.

223.13 Full penalty of the obligation re-
garded as the liability; exceptions.

223.14 Schedules of single risks.

223.15 Paid up capital and surplus for Treas-
ury rating purposes; how determined.
223.16 List of certificate holding companies.

223.17 Revocation.

223.18 Performance of agency obligations.

223.19 Informal hearing on agency com-
plaints.

223.20 Final decisions.

223.21 Reinstatement.

223.22 Fees for services of the Treasury De-
partment.

AUTHORITY: 80 Stat. 379; 5 U.S.C. 301; 6
U.S.C. 8.

§223.1 Certificate of authority.

The regulations in this part will gov-
ern the issuance by the Secretary of
the Treasury of certificates of author-
ity to bonding companies to do busi-
ness with the United States as sureties
on, or reinsurers of, recognizances,
stipulations, bonds, and undertakings,
hereinafter sometimes called obliga-
tions, under the provisions of the Act
of July 30, 1947 (61 Stat. 646, as amend-
ed; 6 U.S.C. 6-13), and the acceptance of
such obligations from such companies
so long as they continue to hold said
certificates of authority.

[28 FR 1039, Feb. 2, 1963, as amended at 40 FR
6499, Feb. 12, 1975; 40 FR 8335, Feb. 27, 1975]

§223.2 Application for certificate of
authority.

Every company wishing to apply for
a certificate of authority shall address
the Assistant Commissioner, Comp-
troller, Financial Management Service,
U.S. Department of Treasury, Wash-
ington, DC 20226, who will notify the
company of the data which the Sec-
retary of the Treasury determines from
time to time to be necessary to make
application. In accord with 6 U.S.C. 8
the data will include a copy of the ap-
plicant’s charter or articles of incorpo-
ration and a statement, signed and
sworn to by its president and secretary,
showing its assets and liabilities. A fee
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shall be transmitted with the applica-
tion in accordance with the provisions
of §223.22(a)(i).

[34 FR 20188, Dec. 24, 1969, as amended at 37
FR 1232, Jan. 27, 1972; 40 FR 6499, Feb. 12,
1975; 43 FR 12678, Mar. 27, 1978; 49 FR 47002,
Nov. 30, 1984]

§223.3 Issuance of certificates of au-
thority.

(a) If, from the evidence submitted in
the manner and form herein required,
subject to the guidelines referred to in
§223.9 the Secretary of the Treasury
shall be satisfied that such company
has authority under its charter or arti-
cles of incorporation to do the business
provided for by the Act referred to in
§223.1, and if the Secretary of the
Treasury shall be satisfied from such
company’s financial statement and
from any further evidence or informa-
tion he may require, and from such ex-
amination of the company, at its own
expense, as he may cause to be made,
that such company has a capital fully
paid up in cash of not less than $250,000,
is solvent and financially and other-
wise qualified to do the business pro-
vided for in said Act, and is able to
keep and perform its contracts, he will,
subject to the further conditions herein
contained, issue a certificate of author-
ity to such company, under the seal of
the Treasury Department, to qualify as
surety on obligations permitted or re-
quired by the laws of the United States
to be given with one or more sureties,
for a term expiring on the last day of
June next following. The certificate of
authority shall be renewed annually on
the first day of July, so long as the
company remains qualified under the
law and the regulations in this part,
and transmits to the Assistant Com-
missioner, Comptroller by March 1
each year the fee in accordance with
the provisions of §223.22(a)(3).

(b) If a company meets the require-
ments for a certificate of authority as
an acceptable surety on Federal bonds
in all respects except that it is a
United States branch of a company not
incorporated under the laws of the
United States or of any State, or it is
limited by its articles of incorporation
or corporate charter to reinsure busi-
ness only, it may be issued a certificate
of authority as a reinsuring company
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on Federal bonds. The fees for initial
application and renewal of a certificate
as a reinsuring company shall be the
same as the fees for a certificate of au-
thority as an acceptable surety on Fed-
eral bonds.

[33 FR 8390, June 6, 1968, as amended at 34 FR
20188, Dec. 24, 1969; 37 FR 1232, Jan. 27, 1972;
40 FR 6499 Feb. 12, 1975; 40 FR 8335, Feb. 27,
1975; 42 FR 8637, Feb. 11, 1977; 43 FR 12678,
Mar. 27, 1978; 43 FR 39089, Sept. 1, 1978; 49 FR
47002, Nov. 30, 1984]

§223.4 Deposits.

No such company will be granted au-
thority to do business under the provi-
sions of the act referred to in §223.1 un-
less it shall have and maintain on de-
posit with the Insurance Commis-
sioner. or other proper financial offi-
cer, of the State in which it is incor-
porated, or of any other State of the
United States, for the protection of
claimants, including all its policy-
holders in the United States, legal in-
vestments having a current market
value of not less than $100,000.

[36 FR 9630, May 27, 1971]

§223.5 Business.

(a) The company must engage in the
business of suretyship whether or not
also making contracts in other classes
of insurance, but shall not be engaged
in any type or class of business not au-
thorized by its charter or the laws of
the State in which the company is in-
corporated. It must be the intention of
the company to engage actively in the
execution of surety bonds in favor of
the United States.

(b) No bond is acceptable if it has
been executed (signed and/or otherwise
validated) by a company or its agent in
a State where it has not obtained that
State’s license to do surety business.
Although a company must be licensed
in the State or other area in which it
executes a bond, it need not be licensed
in the State or other area in which the
principal resides or where the contract
is to be performed. The term other area
includes the Canal Zone, District of Co-
lumbia, Guam, Puerto Rico, and the
Virgin Islands.

[40 FR 6499, Feb. 12, 1975]
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§223.6 Requirements applicable to

surety companies.

Every company now or hereafter au-
thorized to do business under the act of
Congress referred to in §223.1 shall be
subject to the regulations contained in
this part.

[38 FR 22779, Aug. 24, 1973]

§223.7 Investment of capital and as-
sets.

The cash capital and other funds of
every such company must be safely in-
vested in accordance with the laws of
the State in which it is incorporated
and will be valued on the basis set
forth in §223.9. The Secretary of the
Treasury will periodically issue in-
structions for the guidance of compa-
nies with respect to investments and
other matters. These guidelines may be
updated from time to time to meet
changing conditions in the industry.

[42 FR 8637, Feb. 11, 1977]

§223.8 Financial reports.

(a) Every such company will be re-
quired to file with the Assistant Com-
missioner, Comptroller on or before the
last day of January of each year, a
statement of its financial condition
made up as of the close of the pre-
ceding calendar year upon the annual
statement blank adopted by the Na-
tional Association of Insurance Com-
missioners, signed and sworn to by its
president and secretary.

On or before the last days of April,
July and October of each year, every
such company shall file a financial
statement with the Assistant Commis-
sioner, Comptroller as of the last day
of the preceding month. A form is pre-
scribed by the Treasury for this pur-
pose. The quarterly statement form of
the National Association of Insurance
Commissioners when modified to con-
form to the Treasury’s requirements,
may be substituted for the Treasury’s
form. The quarterly statement will be
signed and sworn to by the company’s
president and secretary or their au-
thorized designees.

(b) Every such company shall furnish
such other exhibits or information, and
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in such manner as the Secretary of the
Treasury may at any time require.

[10 FR 2348, Mar. 1, 1945, as amended at 42 FR
8637, Feb. 11, 1977; 49 FR 47002, Nov. 30, 1984]

§223.9 Valuation of assets and liabil-
ities.

In determining the financial condi-
tion of every such company, its assets
and liabilities will be computed in ac-
cordance with the guidelines contained
in the Treasury’s current Annual Let-
ter to Executive Heads of Surety Com-
panies. However, the Secretary of the
Treasury may value the assets and 1li-
abilities of such companies in his dis-
cretion. Credit will be allowed for rein-
surance in all classes of risks if the re-
insuring company holds a certificate of
authority from the Secretary of the
Treasury, or has been recognized as an
admitted reinsurer in accord with
§223.12.

[42 FR 8637, Feb. 11, 1977]

§223.10 Limitation of risk.

Except as provided in §223.11, no com-
pany holding a certificate of authority
shall underwrite any risk on any bond
or policy on behalf of any individual,
firm, association, or corporation,
whether or not the United States is in-
terested as a party thereto, the amount
of which is greater than 10 percent of
the paid-up capital and surplus of such
company, as determined by the Sec-
retary of the Treasury. That figure is
hereinafter referred to as the under-
writing limitation.

[34 FR 20188, Dec. 24, 1969]

§223.11 Limitation of risk: Protective
methods.

The limitation of risk prescribed in
§223.10 may be complied with by the
following methods:

(a) Coinsurance. Two or more compa-
nies may underwrite a risk on any
bond or policy, the amount of which
does not exceed their aggregate under-
writing limitations. Each company
shall limit its liability upon the face of
the bond or policy, to a definite speci-
fied amount which shall be within its
underwriting limitation.

(b) Reinsurance. (1) In respect to
bonds running to the United States, li-
ability in excess of the underwriting
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limitation shall be reinsured within 45
days from the date of execution and de-
livery of the bond with one or more
companies holding a certificate of au-
thority from the Secretary of the
Treasury. Such reinsurance shall not
be in excess of the underwriting limita-
tion of the reinsuring company. Where
reinsurance is contemplated, Federal
agencies may accept a bond from the
direct writing company in satisfaction
of the total bond requirement even
though it may exceed the direct writ-
ing company’s underwriting limitation.
Within the 45 day period, the direct
writing company shall furnish to the
Federal agency any necessary reinsur-
ance agreements. However, a Federal
agency may, at its discretion, require
that reinsurance be obtained within a
lesser period than 45 days, and may re-
quire completely executed reinsurance
agreements in hand before making a
final determination that any bond is
acceptable. Reinsurance may protect
bonds required to be furnished to the
United States by the Miller Act (40
U.S.C. 270a through 270d) covering con-
tracts for the construction, alteration,
or repair of any public building or pub-
lic work of the United States, as well
as other types of Federal bonds. Use of
reinsurance or coinsurance to protect
such bonds is at the discretion of the
direct writing company. Reinsurance
shall be executed on reinsurance agree-
ment forms (Standard Form 273 for
Miller Act Performance bonds (for-
merly form No. TFS 6317), Standard
Form 274 for Miller Act Payment bonds
(formerly form No. TFS 6318), and
Standard Form 275 for other types of
Federal bonds (formerly form No. TFS
6319)). Federal bond-approving officers
may obtain the forms by submitting a
requisition in FEDSTRIP/MILSTRIP
format to the General Services Admin-
istration regional office providing sup-
port to the requesting Government or-
ganization. In addition, the forms are
available to authorized sureties and re-
insurers from the Superintendent of
Documents, Government Printing Of-
fice, Stop: SSMC, Washington, DC
20402.

(2) In respect to risks covered by
bonds or policies not running to the
United States, liability in excess of the
underwriting limitation shall be rein-
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sured within 45 days from the date of
execution and delivery of the bond or
policy with:

(i) One or more companies holding a
certificate of authority from the Sec-
retary of the Treasury as an acceptable
surety on Federal bonds or one or more
companies holding a certificate of au-
thority as an acceptable reinsuring
company on such bonds, or

(ii) One or more companies recog-
nized as an admitted reinsurer in ac-
cord with §223.12, or

(iii) A pool, association, etc., to the
extent that it is composed of such com-
panies, or

(iv) An instrumentality or agency of
the United States which is permitted
by Federal law or regulation to execute
reinsurance contracts.

(3) No certificate-holding company
may cede to a reinsuring company rec-
ognized under §223.12 any risk in excess
of 10 percent of the latter company’s
paid-up capital and surplus.

(c) Other methods. In respect to all
risks other than Miller Act perform-
ance and payment bonds running to the
United States, which must be coin-
sured or reinsured in accord with para-
graph (a) or (b)(1) of this section re-
spectively, the excess liability may
otherwise be protected:

(1) By the deposit with the company
in pledge, or by conveyance to it in
trust for its protection, of assets ad-
mitted by the Treasury the current
market value of which is at least equal
to the liability in excess of its under-
writing limitation, or

(2) If such obligation was incurred on
behalf of or on account of a fiduciary
holding property in a trust capacity,
by a joint control agreement which
provides that the whole or a sufficient
portion of the property so held may not
be disposed of or pledged in any way
without the consent of the insuring
company.

[34 FR 20188, Dec. 24, 1969, as amended at 40
FR 6499, Feb. 12, 1975; 41 FR 10605, Mar. 12,
1976; 42 FR 8637, Feb. 11, 1977; 43 FR 39089,
Sept. 1, 1978]

§223.12

(a) Application by U.S. company. Any
company organized under the laws of
the United States or of any State

Recognition as reinsurer.
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thereof, wishing to apply for recogni-
tion as an admitted reinsurer (except
on excess risks running to the United
States) of surety companies doing busi-
ness with the United States, shall file
the following data with the Assistant
Comptroller for Auditing and shall
transmit therewith the fee in accord-
ance with the provisions of
§223.22(a)(2):

(1) A certified copy of its charter or
articles of incorporation, and

(2) A certified copy of a license from
any State in which it has been author-
ized to do business, and

(3) A copy of the latest available re-
port of its examination by a State In-
surance Department, and

(4) A statement of its financial condi-
tion, as of the close of the preceding
calendar year, on the annual statement
form of the National Association of In-
surance Commissioners, signed and
sworn to by two qualified officers of
the company, showing that it has a
capital stock paid up in cash of not less
than $250,000, in the case of a stock in-
surance company, or has net assets of
not less than $500,000 over and above all
liabilities, in the case of a mutual in-
surance company, and

(6) Such other evidence as the Sec-
retary of the Treasury may determine
necessary to establish that it is solvent
and able to keep and perform its con-
tracts.

(b) Application by a U.S. branch. A
U.S. branch of an alien company apply-
ing for such recognition shall file the
following data with the Assistant Com-
missioner, Comptroller and shall trans-
mit therewith the fee in accordance
with the provisions of §223.22(a)(2):

(1) The submissions listed in para-
graphs (a) (1) through (5) of this sec-
tion, except that the financial state-
ment of such branch shall show that it
has net assets of not less than $250,000
over and above all liabilities, and

(2) Evidence satisfactory to the Sec-
retary of the Treasury to establish
that it has on deposit in the United
States not less than $250,000 available
to its policyholders and creditors in
the United States.

(c) Financial reports. Each company
recognized as an admitted reinsurer
shall file with the Assistant Commis-
sioner, Comptroller on or before the
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first day of March of each year its fi-
nancial statement and such additional
evidence as the Secretary of the Treas-
ury determines necessary to establish
that the requirements of this section
are being met. A fee shall be trans-
mitted with the foregoing data, in ac-
cordance with the provisions of
§223.22(a)(4).

[34 FR 20189, Dec. 24, 1969, as amended at 37
FR 1232, Jan. 27, 1972; 40 FR 6499, Feb. 12,
1975; 43 FR 12678, Mar. 27, 1978; 49 FR 47002,
Nov. 30, 1984]

§223.13 Full penalty of the obligation
regarded as the liability; excep-
tions.

In determining the limitation pre-
scribed in this part, the full penalty of
the obligation will be regarded as the
liability, and no offset will be allowed
on account of any estimate of risk
which is less than such full penalty, ex-
cept in the following cases:

(a) Appeal bonds; in which case the
liability will be regarded as the
amount of the judgment appealed from,
plus 10 percent of said amount to cover
interest and costs.

(b) Bonds of executors, administra-
tors, trustees, guardians, and other fi-
duciaries, where the penalty of the
bond or other obligation is fixed in ex-
cess of the estimated value of the es-
tate; in which cases the estimated
value of the estate, upon which the
penalty of the bond was fixed, will be
regarded as the liability.

(c) Credit will also be allowed for in-
demnifying agreements executed by
sole heirs or beneficiaries of an estate
releasing the surety from liability.

(d) Contract bonds given in excess of
the amount of the contract; in which
cases the amount of the contract will
be regarded as the liability.

(e) Bonds for banks or trust compa-
nies as principals, conditioned to repay
moneys on deposit, whereby any law or
decree of a court, the amount to be de-
posited shall be less than the penalty
of the bond; in which cases the max-
imum amount on deposit at any one
time will be regarded as the liability.

[Dept. Circ. 297, July 5, 1922]

§223.14 Schedules of single risks.

During the months of January, April,
July, and October of each year every
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company will be required to report to
the Secretary of the Treasury every ob-
ligation which it has assumed during
the 3 months immediately preceding,
the penal sum of which is greater than
10 percent of its paid up capital and
surplus, together with a full statement
of the facts which tend to bring it
within the provisions of this part, on a
form suitable for the purpose.

[Dept. Circ. 297, July 5, 1922]

§223.15 Paid up capital and surplus
for Treasury rating purposes; how
determined.

The amount of paid up capital and
surplus of any such company shall be
determined on an insurance accounting
basis under the regulations in this
part, from the company’s financial
statements and other information, or
by such examination of the company at
its own expense as the Secretary of the
Treasury may deem necessary or prop-
er.

[42 FR 8637, Feb. 11, 1977]

§223.16 List of certificate holding com-
panies.

A list of qualified companies is pub-
lished annually as of July 1 in Depart-
ment Circular No. 570, Companies Hold-
ing Certificates of Authority as Ac-
ceptable Sureties on Federal Bonds and
as Acceptable Reinsuring Companies,
with information as to underwriting
limitations, areas in which licensed to
transact surety business and other de-
tails. If the Secretary of the Treasury
shall take any exceptions to the annual
financial statement submitted by a
company, he shall, before issuing De-
partment Circular 570, give a company
due notice of such exceptions. Copies of
the Circular are available from the As-
sistant Commissioner, Comptroller
upon request. Selection of a particular
qualified company from among all
companies holding certificates of au-
thority is discretionary with the prin-
cipal required to furnish bond.

[34 FR 20189, Dec. 24, 1969, as amended at 40
FR 6499, Feb. 12, 1975; 42 FR 8637, Feb. 11,
1977; 49 FR 47002, Nov. 30, 1984]

§223.17

Whenever it appears that a company
is not complying with the require-

Revocation.
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ments of 6 U.S.C. 6-13 and of the regu-
lations in this part, the Secretary of
the Treasury will:

(a) In all cases notify the company of
the facts or conduct which indicate
such failure, and provide opportunity
to the company to respond, and

(b) In those cases where the public in-
terest in the constant financial sta-
bility of such a company allows, also
provide opportunity to the company to
demonstrate or achieve compliance
with those requirements. The Sec-
retary shall revoke a company’s cer-
tificate of authority with advice to it
if:

(1) The company does not respond
satisfactorily to his notification of
noncompliance, or

(2) The company, provided an oppor-
tunity to demonstrate or achieve com-
pliance, fails to do so.

[34 FR 20189, Dec. 24, 1969. Redesignated at 38
FR 22779, Aug. 24, 1973, as amended at 42 FR
8637, Feb. 11, 1977]

§223.18 Performance of agency obliga-
tions.

(a) Every company shall promptly
honor its bonds naming the United
States or one of its agencies or instru-
mentalities as obligee. If an agency’s
demand upon a company on behalf of
the agency or laborers, materialmen,
or suppliers (on payment bonds), for
payment of a claim against it is not
settled to the agency’s satisfaction,
and the agency’s review of the situa-
tion thereafter establishes that the de-
fault is clear and the company’s refusal
to pay is not based on adequate
grounds, the agency may make a re-
port to the Secretary of the Treasury,
including a copy of the subject bond,
the basis for the claim against the
company, a chronological resume of ef-
forts to obtain payment, a statement
of all reasons offered for non-payment,
and a statement of the agency’s views
on the matter.

(b) On receipt of such report from the
Federal agency the Secretary will, if
the circumstances warrant, notify the
company concerned that the agency re-
port may demonstrate that the com-
pany is not keeping and performing its
contracts and that, in the absence of
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satisfactory explanation, the com-
pany’s default may preclude the re-
newal of the company’s certificate of
authority, or warrant prompt revoca-
tion of the existing certificate. This
notice will provide opportunity to the
company to demonstrate its qualifica-
tion for a continuance of the certifi-
cate of authority.

[34 FR 20189, Dec. 24, 1969. Redesignated at 38
FR 22779, Aug. 24, 1973, as amended at 42 FR
8638, Feb. 11, 1977]

§223.19 Informal hearing on agency
complaints.

(a) Request for informal hearing. If a
company determines that the oppor-
tunity to make known its views, as
provided for under §223.18(b), is inad-
equate, it may, within 20 business days
of the date of the notice required by
§223.18(b), request, in writing, that the
Secretary of the Treasury convene an
informal hearing.

(b) Purpose. As soon as possible after
a written request for an informal hear-
ing is received, the Secretary of the
Treasury shall convene an informal
hearing, at such time and place as he
deems appropriate, for the purpose of
determining whether revocation of the
company’s certificate of authority is
justified.

(c) Notice. The company shall be ad-
vised, in writing, of the time and place
of the informal hearing and shall be di-
rected to bring all documents, records
and other information as it may find
necessary and relevant to substantiate
its refusal to settle the claims made
against it by the Federal agency mak-
ing the report under §223.18(a).

(d) Conduct of hearings. The hearing
shall be conducted by a hearing officer
appointed by the Secretary. The com-
pany may be represented by counsel
and shall have a fair opportunity to
present any relevant material and to
examine the agency’s evidence. Formal
rules of evidence will not apply at the
informal hearing.

(e) Report. Within 30 days after the
informal hearing, the hearing officer
shall make a written report to the Sec-
retary setting forth his findings, the
basis for his findings, and his rec-
ommendations. A copy of the report
shall be sent to the company.

[38 FR 22779, Aug. 24, 1973]
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§223.20 Final decisions.

If, after review of the case file, it is
the judgment of the Secretary that the
complaint was unfounded, the Sec-
retary shall dismiss the complaint by
the Federal agency concerned and shall
so notify the company. If, however, it
is the judgment of the Secretary that
the company has not fulfilled its obli-
gations to the complainant agency, he
shall notify the company of the facts
or conduct which indicate such failure
and allow the company 20 business
days from the date of such notification
to demonstrate or achieve compliance.
If no showing of compliance is made
within the period allowed, the Sec-
retary shall either preclude renewal of
a company’s certificate of authority or
revoke it without further notice.

[38 FR 22779, Aug. 24, 1973, as amended at 42
FR 8638, Feb. 11, 1977]

§223.21 Reinstatement.

If, after one year from the date of the
expiration or the revocation of the cer-
tificate of authority, under §223.20 a
company can show that the basis for
the non-renewal or revocation has been
eliminated and that it can comply with
the requirements of 6 U.S.C. 6-13 and
the regulations in this part, a new cer-
tificate of authority shall be issued
without prejudice.

[38 FR 22779, Aug. 24, 1973, as amended at 42
FR 8638, Feb. 11, 1977]

§223.22 Fees for services of the Treas-
ury Department.

(a) Fees shall be imposed and col-
lected, for the services listed in para-
graphs (a) (1) through (4) of this section
which are performed by the Treasury
Department, regardless of whether the
action requested is granted or denied.
The payee of the check or other instru-
ment shall be the Financial Manage-
ment Service, Treasury Department.
The amount of the fee will be based on
which of the following categories of
service is requested:

(1) Examination of a company’s ap-
plication for a certificate of authority
as an acceptable surety on Federal
bonds or for a certificate of authority
as an acceptable reinsuring company
on such bonds (see §223.2);
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(2) Examination of a company’s ap-
plication for recognition as an admit-
ted reinsurer (except on excess risks
running to the United States) of surety
companies doing business with the
United States (see §223.12(a) and (b));

(3) Determination of a company’s
continuing qualifications for annual re-
newal of its certificate of authority
(see §223.3); or

(4) Determination of a company’s
continuing qualifications for annual re-
newal of its authority as an admitted
reinsurer (see §223.12(c)).

(b) In a given year a uniform fee will
be collected from every company re-
questing a particular category of serv-
ice, e.g., determination of a company’s
continuing qualifications for annual re-
newal of its certificate of authority.
However, the Treasury Department re-
serves the right to redetermine the
amounts of fees annually. Fees are de-
termined in accordance with Office of
Management and Budget Circular A-25,
as amended.

(c) Specific fee information may be
obtained from the Assistant Commis-
sioner, Comptroller at the address
shown in §223.2. In addition, a notice of
the amount of a fee referred to in
§223.22(a) (1) through (4) will be pub-
lished in the FEDERAL REGISTER as
each change in such fee is made.

[43 FR 12678, Mar. 27, 1978, as amended at 49
FR 47001 and 47002, Nov. 30, 1984]

PART  224—FEDERAL  PROCESS
AgEl;lTS OF SURETY CORPORA-
TION

Sec.

224.1 What does this part cover?

224.2 Definitions.

224.3 When may a surety corporation pro-
vide a bond without appointing a process
agent?

224.4 When must a surety corporation ap-
point a process agent?

224.5 Who may a surety corporation appoint
to be a process agent?

224.6 Where can I find a sample power of at-
torney form?

224.7 Where can I find a list of United
States district court offices?

224.8 When must a surety corporation ap-
point a new process agent?

AUTHORITY: 31 U.S.C. 9306 and 9307.

SOURCE: 71 FR 60848, Oct. 7 2006, unless oth-
erwise noted.

78

31 CFR Ch. Il (7-1-12 Edition)

§224.1 What does this part cover?

This part provides guidance on when
a surety corporation must appoint a
service of process agent and how the
surety corporation complies with this
requirement.

§224.2 Definitions.

For purposes of this regulation:

(a) Principal means the person or en-
tity required to provide a surety bond.

(b) Process agent means a resident
agent for service of process.

(c) State means a State, the District
of Columbia, or a territory or posses-
sion of the United States.

§224.3 When may a surety corporation
provide a bond without appointing
a process agent?

A surety corporation may provide a
bond without appointing a process
agent when the State where the bond is
filed, the State where the principal re-
sides, and the State where the surety
corporation is incorporated are the
same.

§224.4 When must a surety corpora-
tion appoint a process agent?

A surety corporation must appoint a
process agent when either the State
where the bond is filed or the State
where the principal resides is different
from the State where the surety cor-
poration is incorporated. In such a
case, the surety corporation must ap-
point a process agent in each such
State that is different from the State
where the surety is incorporated.

§224.5 Who may a surety corporation
appoint to be a process agent?

A surety corporation may appoint ei-
ther of the following as process agent—
(a) An official of the State who is au-
thorized or appointed under the law of
that jurisdiction to receive service of
process on the surety corporation; or

(b) An individual who resides in the
jurisdiction of the district court for the
district in which a surety bond is filed
and who is appointed by the surety cor-
poration by means of a power of attor-
ney. A certified copy of the power of
attorney must be filed with the clerk
of the district court for the district in
which a surety bond is to be provided.
In addition, the surety corporation



Fiscal Service, Treasury

must provide the clerk of the United
States District Court at the main of-
fice in each judicial district with the
required number of authenticated cop-
ies of the power of attorney for each di-
visional office of the court within that
judicial district.

§224.6 Where can I find a sample
power of attorney form?

The Surety Bond Branch provides a
sample form on its Web page located
at: http:/www.fms.treas.gov/c570. While
use of the sample form is not required,
any power of attorney provided should
be substantially the same as the sam-
ple form.

§224.7 Where can I find a list of
United States district court offices?

A list of the divisional offices of the
court in each judicial district may be
obtained from the Federal Judiciary,
U.S. Courts Web page at htip:/
www.uscourts.gov, or by mail by writing
to: Office of Public Affairs, Adminis-
trative Office of the U.S. Courts, Wash-
ington, DC 20544.

§224.8 When must a surety corpora-
tion appoint a new process agent?

The surety corporation must imme-
diately appoint a new process agent
whenever the authority of a process
agent is terminated by reason of rev-
ocation, disability, removal from the
district, or any other cause.

PART  225—ACCEPTANCE OF
BONDS SECURED BY GOVERN-
MENT OBLIGATIONS IN LIEU OF
BONDS WITH SURETIES

Sec.
225.1 Scope.
225.2 Definitions.
225.3 Pledge of Government obligations in
lieu of a bond with surety or sureties.
225.4 Pledge of book-entry Government obli-
gations.

225.5 Pledge of definitive Government obli-
gations.

225.6 Payment of interest.

225.7 Custodian duties and responsibilities.

225.8 Bond official duties and responsibil-
ities.

225.9 Return of Government obligations to
obligor.

225.10 Other agency practices and authori-
ties.

225.11 Courts.
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AUTHORITY: 12 U.S.C. 391; 31 U.S.C. 321, 9301
and 9303.

SOURCE: 64 FR 4763, Jan. 29, 1999, unless
otherwise noted.

§225.1 Scope.

The regulation in this part applies to
Government agencies accepting bonds
secured by Government obligations in
lieu of bonds with sureties. The Finan-
cial Management Service (FMS) is the
representative of the Secretary of the
Treasury (Secretary) in all matters
concerning this part unless otherwise
specified. The Commissioner of the
FMS may issue procedural instructions
implementing this regulation.

§225.2 Definitions.

For purposes of this part:
Agency means a department, agency,

or instrumentality of the TUnited
States Government.
Authenticate instructions means to

verify that the instructions received
are from a bond official.

Bearer means that ownership of a
Government obligation is not recorded.
Title to such an obligation passes by
delivery without endorsement and
without notice. A bearer obligation is
payable on its face to the holder at ei-
ther maturity or call.

Bond means an executed written in-
strument, which guarantees the fulfill-
ment of an obligation to the United
States and sets forth the terms, condi-
tions, and stipulations of the obliga-
tion.

Bond official means an agency official
having authority under Federal law or
regulation to approve a bond with sur-
ety or sureties and to approve a bond
secured by Government obligations.

Book-entry means that the issuance
and maintenance of a Government obli-
gation is represented by an accounting
entry or electronic record and not by a
certificate.

Custodian means a Federal Reserve
Bank or an entity within the United
States designated by such Federal Re-
serve Bank under terms and conditions
prescribed by such Federal Reserve
Bank, a depositary specifically des-
ignated by the Secretary of the Treas-
ury for purposes of this part, or such
other entities as the Secretary of the
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Treasury may designate for purposes of
this part.

Definitive means that a Government
obligation is issued in engraved or
printed form.

Depositary includes, but is not lim-
ited to:

(1) Any insured bank as defined in
section 3 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813) or any bank
which is eligible to make application
to become an insured bank under sec-
tion 5 of such Act (12 U.S.C. 1815);

(2) Any mutual savings bank as de-
fined in section 3 of the Federal De-
posit Insurance Act (12 U.S.C. 1813) or
any bank which is eligible to make ap-
plication to become an insured bank
under section 5 of such Act (12 U.S.C.
1815);

(3) Any savings bank as defined in
section 3 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813) or any bank
which is eligible to make application
to become an insured bank under sec-
tion 5 of such Act (12 U.S.C. 1815);

(4) Any insured credit union as de-
fined in section 101 of the Federal Cred-
it Union Act (12 U.S.C. 1752) or any
credit union which is eligible to make
application to become an insured cred-
it union under section 201 of such Act
(12 U.S.C. 1781);

(5) Any savings association as defined
in section 3 of the Federal Deposit In-
surance Act (12 U.S.C. 1813) which is an
insured depository institution (as de-
fined in such Act) (12 U.S.C. 1811 et
seq.) or is eligible to apply to become
an insured depository institution under
the Federal Deposit Insurance Act (12
U.S.C. 1811 et seq.); and

(6) Any agency or branch of a foreign
bank as defined in section 1(b) of the
International Banking Act, as amended
(12 U.S.C. 3101).

Federal Reserve means a Federal Re-
serve Bank and its branches.

Government obligation means a public
debt obligation of the United States
Government and an obligation whose
principal and interest is uncondition-
ally guaranteed by the United States
Government.

Obligor includes, but is not limited
to, an individual, a trust, an estate, a
partnership, a corporation, and a sole
proprietor.

80

31 CFR Ch. Il (7-1-12 Edition)

Officer authorized to certify assignment
means the individual identified as a
certifying individual at part 306, sub-
part F of this title.

Person means an individual, a trust,
an estate, a partnership, and a corpora-
tion.

Pledge means a transfer of security
interest in a Government obligation to
a bond official’s agency as collateral in
lieu of a bond with a surety or sureties.

Procedural instructions means the
Treasury Financial Manual, as amend-
ed, published by the Financial Manage-
ment Service.

Registered means that ownership of a
definitive Government obligation is
listed in the issuer’s records, and that
the obligation is payable at maturity
or call to the person in whose name the
obligation is inscribed or to that per-
son’s assignee.

Secretary means the Secretary of the
Treasury.

§225.3 Pledge of Government obliga-
tions in lieu of a bond with surety
or sureties.

(a) Genmeral. An obligor required by
Federal law or regulation to furnish a
bond with surety or sureties may give
in lieu thereof to a bond official any se-
curity acceptable under 31 U.S.C. 9301,
as amended. The Secretary will des-
ignate classes of Government obliga-
tions acceptable under this part.

(b) Bond. The bond, at a minimum,
shall irrevocably authorize the bond of-
ficial to collect, sell, assign, or transfer
such Government obligations and any
interest retained therefrom in the
event of the obligor’s default in per-
forming any of the terms, conditions,
or stipulations of such bond. Unless
otherwise provided by law, the bond
shall authorize the bond official to
apply the proceeds from the sale, as-
signment, or transfer of such Govern-
ment obligations, in whole or in part,
to satisfy any costs incurred by the
United States related to the default,
and to apply any excess proceeds to
satisfy any other claim of the United
States against the obligor. The bond
shall not include any obligations on
custodians which are inconsistent
with, or in addition to, the obligations
in this part. The bond will provide that
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the bond official may retain any inter-
est accruing upon any Government ob-
ligations, or direct that such interest
be retained by the custodian.

(c) Amount of Government obligations.
The obligor shall pledge to the bond of-
ficial Government obligations valued
as required by 31 U.S.C. 9303, as amend-
ed.

(d) Avoiding frequent substitutions. To
avoid the frequent substitution of Gov-
ernment obligations, the bond official
may reject Government obligations
which mature, or are redeemable, with-
in one year from the date they are
pledged to the bond official.

(e) Acceptable Government obligations.
Types and valuations of acceptable col-
lateral security are addressed in 31
CFR part 380. For a current list of ac-
ceptable classes of securities and in-
struments described in 31 CFR part 380
and their valuations, see the Bureau of
the Public Debt’s web site at
www.publicdebt.treas.gov.

[64 FR 4763, Jan. 29, 1999, as amended at 65
FR 55430, Sept. 13, 2000]

§225.4 Pledge of book-entry Govern-
ment obligations.

(a) General. Except as otherwise pro-
vided by the Secretary in procedural
instructions, an obligor, or a deposi-
tary acting as agent or sub-agent for
the obligor, or the bond official, shall
arrange a pledge pursuant to the prior
agreement and approval of the bond of-
ficial, of book-entry Government obli-
gations. The Government obligations
must be transferred to an account for
the benefit of the bond official. The
custodian holding the Government ob-
ligations is not required to establish
that the agreement and approval of the
bond official has been obtained prior to
such a transfer.

(b) Receipt. Upon the transfer of Gov-
ernment obligations to an account for
the benefit of the bond official, the cus-
todian will promptly issue a receipt or
an activity statement, or both, to the
bond official and to the obligor or a de-
positary acting as agent or sub-agent
for the obligor.

(c) Effect of the transfer. Book-entry
Government obligations credited to an
account for the benefit of the bond offi-
cial shall have the effect as provided in
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part 357 of this title, or in other appli-
cable regulations.

§225.5 Pledge of definitive Govern-
ment obligations.

(a) Type and assignment. Definitive
Government obligations may be in
bearer or registered form, and shall be
owned by the obligor.

(1) Bearer Government obligations. The
obligor shall pledge bearer Government
obligations to the bond official with all
unmatured interest coupons attached.

(2) Registered Government obligations;
assignment. The obligor shall pledge
registered Government obligations in
the obligor’s name to the bond official
by assignment in accordance with sub-
part F of part 306 of this title and other
codified procedures for issuers that
apply to assignment of the registered
Government obligations, except that,
when so authorized under such proce-
dures, all assignments shall be made in
blank.

(b) Delivery to bond official; receipt. All
deliveries of definitive Government ob-
ligations from the obligor to the bond
official under this part shall be made
at the risk and expense of the obligor.
Upon receipt of definitive Government
obligations, the bond official will issue
the obligor a receipt.

(c) Risk of loss; safekeeping. All defini-
tive Government obligations held by
the bond official will be held at the
risk of the bond official. The bond offi-
cial will keep safe all definitive Gov-
ernment obligations and may place
them with a custodian.

(d) Delivery to custodian; receipt. If the
bond official is in receipt of definitive
Government obligations, and then
places those obligations with a custo-
dian, the expense and risk of loss in de-
livery will rest with the bond official.
Upon the placement of definitive Gov-
ernment obligations with a custodian,
the custodian will issue the bond offi-
cial a receipt. All definitive Govern-
ment obligations held by the custodian
will be held at the risk of the custo-
dian.

(e) Conversion to book-entry. (1) Treas-
ury bonds, notes, certificates of indebt-
edness, or bills deposited with a Fed-
eral Reserve Bank under this part may
be converted into book-entry Treasury
obligations in accordance with part 306
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of this title, and the pertinent provi-
sions of that part shall apply to such
Treasury obligations.

(2) When converting definitive Gov-
ernment obligations to book-entry
form, a Federal Reserve Bank will act
pursuant to, and in accordance with,
book-entry procedures for issuers that
apply to the definitive Government ob-
ligations pledged to the bond official’s
agency, including those set forth in
part 306 of this title.

§225.6 Payment of interest.

(a) General. Except as otherwise pro-
vided in this section and §225.7(b), in-
terest accruing upon Government obli-
gations pledged to a bond official’s
agency in accordance with this part
will be remitted to the obligor or a de-
positary acting as agent or sub-agent
for the obligor.

(b) Default. If the bond official deter-
mines that the obligor has defaulted,
the bond official will retain any inter-
est accruing upon Government obliga-
tions pledged to the bond official’s
agency or direct the custodian, in ac-
cordance with this part, to retain such
interest. Unless otherwise provided by
law, such interest will be available to
satisfy any costs incurred by the
United States related to the default,
and any excess proceeds will be avail-
able to satisfy any other claim of the
United States against the obligor.

§225.7 Custodian duties and respon-
sibilities.

(a) General. A custodian shall authen-
ticate instructions received from a
bond official and shall act in accord-
ance with such authenticated instruc-
tions. The custodian assumes no liabil-
ity and is without liability of any kind
for acting in accordance with such au-
thenticated instructions, except for the
custodian’s failure to exercise ordinary
care. By providing a bond secured by
Government obligations in lieu of a
bond with surety or sureties, an obligor
agrees not to hold either the custodian
or the Secretary liable or responsible
for the actions or inactions of a bond
official or for carrying out a bond offi-
cial’s authenticated instructions.

(b) Interest. Absent authenticated in-
structions from the bond official to re-
tain interest, interest received by the
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custodian on Government obligations
pledged to the bond official’s agency in
accordance with this part will be re-
mitted in the regular course of busi-
ness to the obligor or to a depositary
acting as agent or sub-agent for the ob-
ligor.

(c) Principal. Absent authenticated
instructions from the bond official to
retain the proceeds of matured Govern-
ment obligations, a custodian will re-
lease to the obligor proceeds from ma-
tured Government obligations only if
the obligor has deposited Government
obligations acceptable under 31 U.S.C.
9301, as amended, in substitution for
those which have matured.

(d) Liquidation of Govermment obliga-
tions. A custodian will collect, sell, as-
sign, or transfer Government obliga-
tions, including any interest there-
from, only in accordance with a bond
official’s authenticated instructions.

(e) Application of proceeds of liquidated
Government obligations. A custodian will
apply the proceeds from the collection,
sale, assignment, or transfer of Govern-
ment obligations only in accordance
with a bond official’s authenticated in-
structions.

§225.8 Bond official duties and re-
sponsibilities.

The bond official’s duties and respon-
sibilities are as follows:

(a) Approving the bond secured by
Government obligations after deter-
mining its sufficiency;

(b) Verifying ownership of any reg-
istered definitive Government obliga-
tions given, and ensuring that those
Government obligations are properly
assigned;

(c) Approving establishment of a
book-entry account for the benefit of
the bond official;

(d) Providing the custodian, when ap-
propriate, with clear and concise in-
structions;

(e) Taking all reasonable and appro-
priate steps to ensure that all proce-
dures or transactions conform with the
provisions of this part; and

(f) Notifying the Secretary of the
Treasury, or his designee, upon an obli-
gor’s default, and, unless otherwise
provided by law, applying any part of
the proceeds in excess of the amount
required to assure payment of any
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costs incurred by the United States re-
lated to the default to satisfy any
claim of the United States against the
obligor.

§225.9 Return of Government obliga-
tions to obligor.

(a) General. Except as provided in
paragraph (b) of this section or as oth-
erwise provided in this part, the bond
official will return the Government ob-
ligations, and any interest retained
therefrom, to the obligor, without
written application from the obligor,
when the bond official determines that
the Government obligations are no
longer required under the terms of the
bond.

(b) Miller Act payment bonds. The bond
official will not return Government ob-
ligations to an obligor who has fur-
nished to the bond official a payment
bond if:

(1) A person, who supplied the obligor
with labor or materials and whom the
obligor has not paid, files with the
United States Government the applica-
tion and affidavit provided for in the
Miller Act (Act), as amended (40 U.S.C.
270a-270d), and the time provided in the
Act for the person to commence suit
against the obligor on the payment
bond has not expired; or

(2) A person commences a suit
against the obligor within the time
provided for in the Act, in which case
the bond official will hold the Govern-
ment obligations subject to the order
of the court having jurisdiction of the
suit; or

(3) The bond official has actual
knowledge of a claim against the obli-
gor on the basis of the payment bond,
in which case the bond official may re-
turn the Government obligations to
the obligor when the bond official
deems it appropriate.

(c) Claim of the United States unaf-
fected. Nothing in this section shall af-
fect or impair the priority of any claim
of the United States against Govern-
ment obligations, or any right or rem-
edy granted by the Miller Act or by
this part to the United States in the
event of an obligor’s default on any
term, condition, or stipulation of a
bond.

(d) Return of definitive Government ob-
ligations; risk of loss. Definitive Govern-
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ment obligations to be returned to the
obligor will be forwarded at the obli-
gor’s risk and expense, either by the
bond official, or by a custodian upon
receipt of a bond official’s authenti-
cated instructions.

§225.10 Other agency practices and
authorities.

(a) Agency practices. Nothing in this
part shall be construed as modifying
the existing practices or duties of agen-
cies in handling bonds, except to the
extent made necessary under the terms
of this part by reason of the acceptance
of bonds secured by Government obli-
gations.

(b) Agency authorities. Nothing con-
tained in this part shall affect the au-
thority of agencies to receive Govern-
ment obligations for security in cases
authorized by other provisions of law.

§225.11 Courts.

Nothing contained in this part shall
affect the authority of a court over a
Government obligation given as secu-
rity in a civil action.

PART 226—RECOGNITION OF IN-
SURANCE COVERING TREASURY
TAX AND LOAN DEPOSITARIES

Sec.
226.1
226.2
226.3
226.4
226.5

Scope.

General.

Application—termination.

Adequacy of security—how computed.
Examinations.

226.6 Financial reports.

226.7 Effective date.

AUTHORITY: Secs. 2 and 3, Pub. L. 95-147. 91
Stat. 1227 (31 U.S.C. 1038).

SOURCE: 43 FR 18972, May 2, 1978, unless
otherwise noted.

§226.1 Scope.

The regulations in this part apply to
insurance covering public money of the
United States held by banks, savings
banks, savings and loan associations,
building and loan associations, home-
stead associations, or credit unions
designated as Treasury tax and loan
depositaries under 31 CFR part 203. Ap-
proval of the adequacy of the insurance
coverage provided to Treasury tax and
loan funds shall be governed by the
regulations contained herein, which
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will be supplemented by guidelines
issued by the Treasury and updated
from time to time to meet changing
conditions in the industry.

§226.2 General.

(a) Deposit or account insurance pro-
vided by the Federal Deposit Insurance
Corporation, the Federal Savings and
Loan Insurance Corporation, and the
National Credit Union Share Insurance
Fund, is hereby recognized. Deposits or
accounts which are insured by a State
or agency thereof, or by a corporation
chartered by a State for the sole pur-
pose of insuring deposits or accounts of
financial institutions eligible to be
Treasury tax and loan depositaries
(hereinafter referred to as Insurance
Arrangement), shall be approved as
provided herein. Such approval con-
stitutes recognition for the purpose of
reducing the amount of collateral re-
quired of a tax and loan depositary by
the amount of recognized insurance
coverage pursuant to 31 CFR 203.15.

(b) Generally, these regulations and
their associated guidelines require that
an organization providing insurance
maintain a corpus of sufficient value
and liquidity, and/or that it have suffi-
cient State borrowing authority, in re-
lation to its liabilities and total in-
sured savings (or deposits) to provide
adequate security to the Government’s
deposits and that adequate monitoring
of the financial condition of the in-
sured institutions is conducted.

§226.3 Application—termination.

(a) Every Insurance Organization ap-
plying for recognition as a qualified in-
surer of financial institutions des-
ignated as Treasury tax and loan de-
positaries shall address a written re-
quest to the Assistant Commissioner,
Comptroller, Financial Management
Service, Department of the Treasury,
Washington, DC 20226, who will notify
the applicant of the data which is nec-
essary to make application. If the Sec-
retary of the Treasury is satisfied that:

(1) One or more institutions insured
by the applicant otherwise meet the
Secretary’s requirements for designa-
tion as a Treasury tax and loan deposi-
tary or Federal tax depositary,
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(2) The insurance provided by the ap-
plicant covers public money of the
United States, and

(3) The insurance coverage provided
affords adequate security to the Gov-
ernment’s deposits, the Secretary shall
recognize the applicant as a qualified
insurer of financial institutions des-
ignated as Treasury tax and loan de-
positaries.

(b) If and when the Secretary of the
Treasury determines that a qualified
insurance organization’s financial con-
dition is such that it no longer pro-
vides adequate security or that it is
not complying with the regulations of
this part, the Secretary will notify the
Insurance Organization of the facts or
conduct which cause him to make such
determination, and in those cases
where the safety of the Government’s
funds allows, provide the Insurance Or-
ganization with an opportunity to cor-
rect the deficiency. When any defi-
ciency has not been corrected to his
satisfaction or, where the safety of
Government funds makes immediate
revocation imperative, the Secretary
will revoke the recognition previously
granted.

NOTE: For a delegation of authority to per-
form the functions described in §§226.3 and
226.4, see 44 FR 19406 of the FEDERAL REG-
ISTER of April 3, 1979.

[43 FR 18972, May 2, 1978, as amended at 44
FR 19406, Apr. 3, 1979; 49 FR 47002, Nov. 30,
1984]

§226.4 Adequacy
computed.

of security—how

(a) In qualifying Insurance Organiza-
tions, the Treasury will use a ratio (eq-
uity (net worth) of the insurance orga-
nization divided by insured accounts or
deposits) to determine if the security is
adequate. The ratio will be computed
as determined by the Treasury, and is
required to equal 0.0045 or greater for
an Insurance Organization to be recog-
nized (i.e., net worth is required to
equal 0.45 of 1 percent of insured ac-
counts or deposits).

(b) If, in the judgment of the Sec-
retary of the Treasury, any of the In-
surance Organization’s assets which
cannot be liquidated promptly or are
subject to restriction, encumbrance, or
discredit, all or part of the value of
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such assets may be deducted from eq-
uity in making the computation. The
Secretary of the Treasury may value
the assets and liabilities in his discre-
tion.

(¢c) An Insurance Organization’s un-
qualified borrowing authority from its
sponsoring State will be added to its
equity in making the computation be-
cause such authority is equivalent to
additional capitalization. An Insurance
Organization’s commercial borrowing
authority and its reinsurance will be
disregarded in making the computa-
tion, because these are not adequate
substitutes for undercapitalization.

NOTE: For a delegation of authority to per-
form the functions described in §§226.3 and
226.4, see 44 FR 19406 of the FEDERAL REG-
ISTER of April 3, 1979.

[43 FR 18972, May 2, 1978, as amended at 44
FR 19406, Apr. 3, 1979]

§226.5 Examinations.

(a) Examinations by State regulatory
authorities or audits by CPA firms of
Insurance Organizations shall be per-
formed in accordance with, and at in-
tervals prescribed by, State regulatory
procedures. Copies of the reports shall
be submitted to the Treasury.

(b) Examinations by State regulatory
authorities or audits by CPA firms of
insured financial institutions shall be
performed in accordance with, and at
intervals prescribed by, State regu-
latory procedures. In addition, an ade-
quate monitoring system shall be em-
ployed to detect those institutions
with financial problems.

§226.6 Financial reports.

Financial reports of Insurance Orga-
nizations shall be submitted to the
Treasury at the same intervals they
are submitted to State regulatory au-
thorities. However, they need not be
submitted more frequently than quar-
terly but, as a minimum, shall be sub-
mitted annually. The Treasury may
prescribe the format of such reports.

§226.7 Effective date.

The provisions of this part become ef-
fective November 2, 1978.

[43 FR 47506, Oct. 16, 1978]
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PART 235—ISSUANCE OF SETTLE-
MENT CHECKS FOR FORGED

CHECKS DRAWN ON DES-
IGNATED DEPOSITARIES

Sec.

235.1 Scope of regulations.

235.2 Definition.

235.3 Settlement of claims.

235.4 Check Forgery Insurance Fund.

235.5 Reclamation amounts.

235.6 Implementing instructions.

AUTHORITY: 31 U.S.C. 3343.

SOURCE: 40 FR 6785, Feb. 14, 1975, unless
otherwise noted.

§235.1 Scope of regulations.

This part governs the issuance of set-
tlement checks for checks drawn on
designated depositaries of the United
States by accountable officers of the
United States, that have been nego-
tiated and paid on a forged or unau-
thorized indorsement.

[40 FR 6785, Feb. 14, 1975, as amended at 54
FR 35642, Aug. 29, 1989]

§235.2 Definition.

Accountable Officers of the United
States, as used in these regulations,
means disbursing officers authorized by
the Secretary of the Treasury to main-
tain official accounts of the United
States in depositary banks located in
the United States, its territories, and
foreign countries, and to draw checks
thereon in dollars or in foreign cur-
rencies.

§235.3 Settlement of claims.

Upon receipt of a claim by a payee or
special indorsee on a check determined
to have Dbeen paid on a forged
indorsement under conditions satis-
fying the provisions set forth in 31
U.S.C. 3343, accountable officers of the
United States, with respect to a check
drawn on designated depositaries of the
United States, in dollars or in foreign
currency, shall cause to be issued a set-
tlement check in the appropriate cur-
rency to the payee or special indorsee.

[40 FR 6785, Feb. 14, 1975, as amended at 49
FR 47001, 47002, Nov. 30, 1984; 54 FR 35642,
Aug. 29, 1989]



§235.4

§235.4 Check Forgery Insurance Fund.

The Check Forgery Insurance Fund,
established pursuant to 31 U.S.C. 3343,
shall be available for use by the Com-
missioner, Financial Management
Service, and accountable officers of the
United States for the purpose of pro-
viding funding for settlements made to
a payee or special indorsee pursuant to
these regulations.

[40 FR 6785, Feb. 14, 1975, as amended at 49
FR 47001, 47002, Nov. 30, 1984]

§235.5 Reclamation amounts.

Amounts received by way of reclama-
tion on forged checks shall be depos-
ited to the credit of the Check Forgery
Insurance Fund or to the appropriate
foreign currency fund or other account
charged for the settlement payment.

§235.6 Implementing instructions.

Procedural instructions imple-
menting these regulations will be
issued by the Commissioner of the Fi-
nancial Management Service in volume
I, part 4 of the Treasury Financial
Manual.

[54 FR 35642, Aug. 29, 1989]

PART 240—INDORSEMENT AND
PAYMENT OF CHECKS DRAWN
ON THE UNITED STATES TREAS-
URY

GENERAL PROVISIONS

Sec.

240.1 Scope of regulations.

240.2 Definitions.

240.3 Electronic
checks.

240.4 Presentment guarantees.

240.5 Limitations on payment; cancellation
and distribution of proceeds of checks.
240.6 Provisional credit; first examination;

declination; final payment.
240.7 Declination protest.

checks and substitute

240.8 Reclamation of amounts of paid
checks.

240.9 Reclamation procedures; reclamation
protests.

240.10 Offset.
240.11 Treasury Check Offset.
240.12 Processing of checks.

INDORSEMENT OF CHECKS

240.13
240.14
240.15

Indorsement by payees.
Checks issued to incompetent payees.
Checks issued to deceased payees.
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240.16
240.17

Checks issued to minor payees.

Powers of attorney.

240.18 Lack of authority to shift liability.

240.19 Reservation of rights.

APPENDIX A TO PART 240—OPTIONAL FORMS
FOR POWERS OF ATTORNEY AND THEIR AP-
PLICATION

AUTHORITY: 5 U.S.C. 301; 12 U.S.C. 391; 31
U.S.C. 321, 3327, 3328, 3331, 3334, 3343, 3711,
3712, 3716, 3717; 332 U.S. 234 (1947); 318 U.S. 363
(1943).

SOURCE: 69 FR 61568, Oct. 19, 2004, unless
otherwise noted.

GENERAL PROVISIONS

§240.1 Scope of regulations.

(a) The regulations in this part pre-
scribe the requirements for
indorsement and the conditions for
payment of checks drawn on the
United States Treasury. These regula-
tions also establish procedures for col-
lection of amounts due the United
States Treasury based on claims aris-
ing from the breach of presentment
guarantees by presenting banks and
other indorsers of Treasury checks
when checks bearing material defects
or alterations or forged disbursing offi-
cer (drawer) signatures are presented
for payment and are paid.

(b) Standards contained in this regu-
lation supersede existing Federal com-
mon law to the extent that they are in-
consistent with Federal common law
rules relating to counterfeit checks.
Under the provisions of this regulation,
the risk of loss on certain counterfeit
checks is placed on presenting banks
and other indorsers unless Treasury
fails to timely reclaim on a check pay-
ment in accordance with 31 TU.S.C.
3712(a) and §240.8 of this regulation.
Treasury will reclaim on counterfeit
checks that are deemed paid under
§240.6(d) of this regulation when a pre-
senting bank or other indorser fails to
make all reasonable efforts to ensure
that a check is an authentic Treasury
check.

(c) Nothing in this regulation
supercedes the rights or obligations of
Treasury or any other person that are
set forth in Regulation CC, 12 CFR part
229, with respect to substitute checks,
as defined therein.

(d) A financial institution’s
indorsement or presentment of a U.S.
Treasury check shall constitute its
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agreement to this part. The financial
institution hereby authorizes its serv-
icing Federal Reserve Bank to debit
the financial institution’s Federal Re-
serve Master Account for the amount
of the reclamation and any accrued in-
terest, penalties and/or administrative
costs in accordance with the provisions
of §240.9.

[69 FR 61568, Oct. 19, 2004, as amended at 76
FR 57909, Sept. 19, 2011]

§240.2 Definitions.

(a) Administrative offset or offset, for
purposes of this section, has the same
meaning as defined in 31 U.S.C.
3701(a)(1) and 31 CFR part 285.

(b) Agency means any agency, depart-
ment, instrumentality, office, commis-
sion, board, service, or other establish-
ment of the United States authorized
to issue Treasury checks or for which
checks drawn on the United States
Treasury are issued.

(c) Certifying agency means an agency
authorizing the issuance of a payment
by a disbursing official in accordance
with 31 U.S.C. 3325.

(d) Check or checks means an original
check or checks; an electronic check or
checks; or a substitute check or
checks.

(e) Check payment means the amount
paid to a presenting bank by a Federal
Reserve Bank.

(f) Counterfeit check means a docu-
ment that purports to be an authentic
check drawn on the TUnited States
Treasury, but in fact is not an authen-
tic check.

(g) Days means calendar days. For
purposes of computation, the last day
of the period will be included unless it
is a Saturday, Sunday, or Federal holi-
day; the first day is not included. For
example, if a reclamation was issued
on July 1, the 90 day protest period
under §240.9(b) would begin on July 2.
If the 90th day fell on a Saturday, Sun-
day or Federal holiday, the protest
would be accepted if received on the
next business day.

(h) Declination means the process by
which Treasury refuses to make final
payment on a check, i.e., declines pay-
ment, by instructing a Federal Reserve
Bank to reverse its provisional credit
to a presenting bank.
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(i) Declination date means the date on
which the declination is issued by
Treasury.

(j) Disbursing official means an offi-
cial, including an official of the De-
partment of the Treasury, the Depart-
ment of Defense, any Government cor-
poration (as defined in 31 U.S.C. 9101),
or any official of the United States des-
ignated by the Secretary of the Treas-
ury, authorized to disburse public
money pursuant to 31 U.S.C. 3321 or an-
other law.

(k) Drawer’s signature means the sig-
nature of a disbursing official placed
on the front of a Treasury check as the
drawer of the check.

(1) Electronic check means an elec-
tronic image of a check drawn on the
United States Treasury, together with
information describing that check,
that meets the technical requirements
for sending electronic items to a Fed-
eral Reserve Bank as set forth in the
Federal Reserve Banks’ operating cir-
culars.

(m) Federal Reserve Bank means a
Federal Reserve Bank (FRB) or a
branch of a Federal Reserve Bank.

(n) Federal Reserve Processing Center
means a Federal Reserve Bank center
that images Treasury checks for
archiving check information and trans-
mitting such information to Treasury.

(0) Financial institution means:

(1) Any insured bank as defined in
section 3 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813) or any bank
which is eligible to make application
to become an insured bank under sec-
tion 5 of such Act (12 U.S.C. 1815);

(2) Any mutual savings bank as de-
fined in section 3 of the Federal De-
posit Insurance Act (12 U.S.C. 1813) or
any bank which is eligible to make ap-
plication to become an insured bank
under section 5 of such Act (12 U.S.C.
1815);

(3) Any savings bank as defined in
section 3 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1813) or any bank
which is eligible to make application
to become an insured bank under sec-
tion 5 of such Act (12 U.S.C. 1815);

(4) Any insured credit union as de-
fined in section 101 of the Federal Cred-
it Union Act (12 U.S.C. 1752) or any
credit union which is eligible to make
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application to become an insured cred-
it union under section 201 of such Act
(12 U.S.C. 1781);

(6) Any savings association as defined
in section 3 of the Federal Deposit In-
surance Act (12 U.S.C. 1813) which is an
insured depositary institution (as de-
fined in such Act) (12 U.S.C. 1811 et
seq.) or is eligible to apply to become
an insured depositary institution under
the Federal Deposit Insurance Act (12
U.S.C. 1811 et seq.); and

(6) Any financial institution outside
of the United States if it has been des-
ignated by the Secretary of the Treas-
ury as a depositary of public money
and has been permitted to charge
checks to the General Account of the
United States Treasury.

(p) First examination means Treas-
ury’s initial review of a check that has
been presented for payment. The initial
review procedures, which establish the
authenticity and integrity of a check
presented to Treasury for payment,
may include reconciliation; retrieval
and inspection of the check or the best
available image thereof; and other pro-
cedures Treasury deems appropriate to
specific circumstances.

(q) Forged or unauthorized drawer’s
signature means a drawer’s signature
that has been placed on the front of a
Treasury check by a person other than:

(1) A disbursing official; or

(2) A person authorized to sign on be-
half of a disbursing official.

(r) Forged or unauthorized indorsement
means:

(1) An indorsement of the payee’s
name by another person who is not au-
thorized to sign for the payee; or

(2) An indorsement of the payee’s
name made by another person who has
been authorized by the payee, but who
has not indorsed the check in accord-
ance with §§240.4 and 240.13 through
240.17; or

(3) An indorsement added by a finan-
cial institution where the financial in-
stitution had no authority to supply
the indorsement; or

(4) A check bearing an altered payee
name that is indorsed using the payee
name as altered.

(s) Guarantor means a financial insti-
tution that presents a check for pay-
ment and any prior indorser(s) of a
check.
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(t) Master Account means the record
of financial rights and obligations of an
account holder and the Federal Reserve
Bank with respect to each other, where
opening, intraday, and closing balances
are determined.

(u) Material defect or alteration means:

(1) The counterfeiting of a check; or

(2) Any physical change on a check,
including, but not limited to, a change
in the amount, date, payee name, or
other identifying information printed
on the front or back of the check (but
not including a forged or unauthorized
drawer’s signature); or

(3) Any forged or unauthorized
indorsement appearing on the back of
the check.

(v) Minor means the term minor as
defined under applicable State law.

(W) Monthly statement means a state-
ment prepared by Treasury which in-
cludes the following information re-
garding each outstanding reclamation:

(1) The reclamation date;

(2) The reclamation number;

(3) Check identifying information;
and

(4) The balance due, including inter-
est, ©penalties, and administrative
costs.

(x) Original check means the first
paper check drawn on the TUnited
States Treasury with respect to a par-
ticular payment transaction.

(y) Payee means the person that the
certifying agency designated to receive
payment pursuant to 31 U.S.C. 3528.

(z) Person means an individual, insti-
tution, including a financial institu-
tion, or any other type of entity; the
singular includes the plural.

(aa) Presenting bank means:

(1) A financial institution which, ei-
ther directly or through a cor-
respondent banking relationship, pre-
sents checks to and receives provi-
sional credit from a Federal Reserve
Bank; or

(2) A depositary which is authorized
to charge checks directly to Treasury’s
General Account and present them to
Treasury for payment through a des-
ignated Federal Reserve Bank.

(bb) Provisional credit means the ini-
tial credit provided to a presenting
bank by a Federal Reserve Bank. Pro-
visional credit may be reversed by
Treasury until the completion of first
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examination or final payment is
deemed made pursuant to §240.6(d).

(cc) Reasonable efforts means, at a
minimum, verifying the existence of
the Treasury watermark on an original
check. Based upon the facts at hand,
including whether a check is an origi-
nal check, a substitute check or an
electronic check, reasonable efforts
may require the verification of other
security features.

(dd) Reclamation means a demand for
the amount of a check for which Treas-
ury has requested an immediate re-
fund.

(ee) Reclamation date means the date
on which a reclamation is issued by
Treasury. Normally, demands are sent
to presenting banks or other indorsers
within two business days of the rec-
lamation date.

(ff) Reclamation debt means the
amount owed as a result of Treasury’s
demand for refund of a check payment,
and includes interest, penalties and ad-
ministrative costs assessed in accord-
ance with §240.8.

(gg) Reclamation debtor means a pre-
senting bank or other indorser of a
check from whom Treasury has de-
manded a refund in accordance with
§§240.8 and 240.9. The reclamation debt-
or does not include a presenting bank
or other indorser who may be liable for
a reclamation debt, but from which
Treasury has not demanded a refund.

(hh) Recurring benefit payment in-
cludes but is not limited to a payment
of money for any Federal Government
entitlement program or annuity.

(ii) Substitute check means a paper re-
production of a check drawn on the
United States Treasury that meets the
definitional requirements set forth at
12 CFR 229.2(aaa).

(ji) Treasury means the United States
Department of the Treasury, or when
authorized, an agent designated by the
Secretary of the Treasury or his
delegee.

(kk) Treasury Check Offset means the
collection of an amount owed by a pre-
senting bank in accordance with 31
U.S.C. 3712(e).

(11) Truncate means to remove a paper
check from the forward collection or
return process and send to a recipient,
in lieu of such paper check, a sub-
stitute check or an electronic check.
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(mm) U.S. securities means securities
of the United States and securities of
Federal agencies and Government cor-
porations for which Treasury acts as
the transfer agent.

(nn) Writing includes electronic com-
munications when specifically author-
ized by Treasury in implementing in-
structions.

[69 FR 615668, Oct. 19, 2004, as amended at 76
FR 57909, Sept. 19, 2011]

§240.3 Electronic checks and sub-
stitute checks.
(a) Legal equivalence of electronic

checks. An electronic check for which a
presenting bank has provided the guar-
antees described in §240.4 is the legal
equivalent of an original or substitute
check for purposes of this part if the
electronic check accurately represents
all of the information on the front and
back of the check that the presenting
bank truncated. If a financial institu-
tion presents an electronic check for
payment and the check is subject to re-
turn, Treasury may effect the return
using an electronic check, but this part
does not create any right for the pre-
senting bank to return the check to
the payee or any other person using an
electronic check.

(b) Safekeeping of original checks. Any
financial institution that creates a
substitute check or electronic check
shall prevent unauthorized access to
the original or substitute check that
was truncated by storing the check,
until it is destroyed, in a manner con-
sistent with federal banking agency
guidelines for safeguarding customer
information.

§240.4 Presentment guarantees.

The guarantors of a check presented
to the Treasury for payment are
deemed to guarantee to the Treasury
all of the following:

(a) Indorsements. That all prior
indorsements are genuine, whether or
not an express guarantee is placed on
the check. When the first indorsement
has been made by one other than the
payee personally, the presenting bank
and the indorsers are deemed to guar-
antee to the Treasury, in addition to
other guarantees, that the person who
so indorsed had unqualified capacity
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and authority to indorse the check on
behalf of the payee.

(b) Alterations. That the check has
not been materially altered.

(¢) Drawer’s signature. That the guar-
antors have no knowledge that the sig-
nature of the drawer is forged or unau-
thorized.

(d) Authenticity. That the guarantors
have made all reasonable efforts to en-
sure that a check is an authentic
Treasury check, not a counterfeit
check.

(e) Electronic check. If the check is an
electronic check, that—

(1) The check accurately represents
all of the information on the front and
back of the original or substitute
check that was truncated and meets
the technical requirements for sending
electronic items to a Federal Reserve
Bank as set forth in the Federal Re-
serve Banks’ operating circulars;

(2) Treasury will not receive present-
ment of, or otherwise be charged for,
the electronic check, the original
check, or a substitute check (or a paper
or electronic reproduction of any of the
foregoing) such that Treasury will be
asked to make payment based on a
check it already has paid; and

(3) Treasury’s receipt of the elec-
tronic check instead of the original or
substitute check will not result in the
loss of Treasury’s ability to determine
whether the check contains a material
defect or alteration.

(f) Substitute check. If the check is a
substitute check, that the guarantors
make the warranties set forth at 12
CFR 229.52(a)(1) and (2) and the indem-
nity set forth at 12 CFR 229.53.

§240.5 Limitations on payment; can-
cellation and distribution of pro-
ceeds of checks.

(a) Limitations on payment. (1) Treas-
ury shall not be required to pay any
check that is not negotiated to a finan-
cial institution within 12 months after
the date on which the check was
issued.

(2) All checks shall bear a legend,
stating ‘““Void After One Year.” The
legend is notice to payees and indorsers
of a general limitation on the payment
of checks. The legend, or the inad-
vertent lack thereof, does not limit, or

90

31 CFR Ch. Il (7-1-12 Edition)

otherwise affect, the rights of Treasury
under the law.

(b) Cancellation and distribution of pro-
ceeds of checks. (1) Any check that has
not been paid and remains outstanding
for more than 12 months after the issue
date will be canceled by Treasury.

(2) The proceeds from checks can-
celed pursuant to paragraph (b)(1) of
this section will be returned to the
payment certifying or authorizing
agency for ultimate credit to the ap-
propriation or fund account initially
charged for the payment.

(3) On a monthly basis, Treasury will
provide to each agency that authorizes
the issuance of checks a list of those
checks issued for such agency which
were canceled during the preceding
month pursuant to paragraph (b)(1) of
this section.

§240.6 Provisional credit; first exam-
ination; declination; final payment.

(a) Any credit issued by a Federal Re-
serve Bank to a financial institution
shall be a provisional credit until
Treasury completes first examination
of the check, or as provided in para-
graph (d) of this section.

(b) Treasury shall have the right as a
drawee to complete first examination
of checks presented for payment, to
reconcile checks, and, when appro-
priate, to make a declination on any
check.

(c) Treasury will decline payment on
a check when first examination by
Treasury establishes that:

(1) The check has a material defect or
alteration;

(2) The check bears a forged or unau-
thorized drawer’s signature;

(3) Treasury has already received pre-
sentment of, and made payment on, a
substitute check, electronic check or
original check relating to the check
being presented, such that Treasury is
being requested to make payment on a
check it has already paid;

(4) In the case of an electronic check,
Treasury cannot determine whether
the check contains a material defect or
alteration without examining the
original check or a better quality
image of the check and Treasury is on
notice of a question of law or fact
about whether the check is properly
payable; or
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(5) In the case of a substitute check,
Treasury has a warranty or indemnity
claim arising under 12 CFR 229.52 or
229.53.

(d) Treasury shall have a reasonable
amount of time to complete first exam-
ination. However, except as provided in
paragraph (e) of this section, if Treas-
ury has not declined payment on a
check within 60 days after the check is
presented to a Federal Reserve Proc-
essing Center for payment, Treasury
will be deemed to have made final pay-
ment on the check.

(e) Notwithstanding the provisions of
paragraph (d) of this section, in accord-
ance with 31 U.S.C. 3328(a)(2), if, upon
presentment for payment, Treasury is
on notice of a question of law or fact
about whether a check is properly pay-
able, Treasury may defer final payment
until the question is settled.

(f) If a Federal Reserve Bank debits a
financial institution’s reserve account
as a result of an erroneous declination,
Treasury will promptly refund the
amount of the payment.

§240.7 Declination protest.

(a) Who may protest. Only a pre-
senting bank may protest the declina-
tion of a check that it has presented to
a Federal Reserve Bank for payment.

(b) Basis for protest. Where Treasury,
in accordance with §240.6, has made a
declination of a check presented for
payment and a Federal Reserve Bank
has reversed its provisional credit to
the presenting bank, the presenting
bank may file a protest challenging the
factual basis for such declination. Pro-
tests may be filed challenging the fol-
lowing determinations:

(1) Counterfeit checks. The presenting
bank may offer evidence that the
check is not a counterfeit.

(2) Altered checks. The presenting
bank may offer evidence that the
check is not altered.

(3) Checks bearing forged or unauthor-
iced drawer’s signatures. The presenting
bank may offer evidence that the draw-
er’s signature was authentic or was au-
thorized.

(4) Checks bearing a forged or unau-
thoriced indorsement. The presenting
bank may offer evidence that an
indorsement on the back of the check
was not forged or was otherwise au-
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thorized in accordance with the re-
quirements of §§240.13 through 240.17.

(5) Prior presentment. The presenting
bank may offer evidence that the
check or a paper or electronic rep-
resentation thereof has not already
been presented to, and paid by, Treas-
ury.

(6) Adequacy of substitute check or elec-
tronic check. The presenting bank may
offer an original check or a copy of the
check that is sufficient to support a de-
termination that the check does not
contain a material defect or alteration.

(c) Procedures for filing a protest. A
declination protest must be in writing,
and must be sent to: Department of the
Treasury, Financial Management Serv-
ice, Branch Manager, Financial Proc-
essing Division, Check Reconciliation
Branch, Room 700-A, 3700 East-West
Highway, Hyattsville, MD 20782, or to
such other address as Treasury may
publish in the Treasury Financial Man-
ual, which can be found at htip:/
www.fms.treas.gov. Treasury will not
consider any protest unless it is re-
ceived within 90 days from the declina-
tion date.

(d) Review of a declination protest. The
responsible FMS Director, or an au-
thorized designee, will make every ef-
fort to decide any protest properly sub-
mitted under this section within 60
days, and will notify the presenting
bank of Treasury’s decision. In those
cases where it is not possible to render
a decision within 60 days, the respon-
sible FMS Director, or an authorized
designee, will notify the presenting
bank of the delay. Neither the respon-
sible FMS Director, nor an authorized
designee, will have any involvement in
the decision to deny payment of a
check under §240.6 of this part.

(1) If, based on the evidence provided,
the responsible FMS Director, or an
authorized designee, finds that the pre-
senting bank has met, by a preponder-
ance of the evidence, the criteria in
paragraph (b) of this section, Treasury
will reverse its decision to decline pay-
ment on the check by directing a Fed-
eral Reserve Bank to provide credit in
the amount of the check to the pre-
senting bank.

(2) If, based on the evidence provided,
the responsible FMS Director, or an
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authorized designee, finds that the pre-
senting bank has failed to meet, by a
preponderance of the evidence, the cri-
teria in paragraph (b) of this section,
the declination will not be reversed.

[69 FR 61568, Oct. 19, 2004, as amended at 76
FR 57909, Sept. 19, 2011]

§240.8 Reclamation of amounts of paid
checks.

(a) If, after making final payment in
accordance with §240.6, Treasury deter-
mines that any guarantor has breached
a presentment guarantee listed in
§240.4, the guarantor shall be liable to
Treasury for the full amount of the
check payment. Treasury may reclaim
the amount of the check payment from
any such guarantor prior to:

(1) The end of the 1-year period begin-
ning on the date that a check is proc-
essed for payment by a Federal Reserve
Processing Center; or

(2) The expiration of the 180-day pe-
riod beginning on the close of the pe-
riod described in paragraph (a)(1) of
this section if a timely claim under 31
U.S.C. 3702 is presented to the certi-
fying agency.

(b) Treasury will not reclaim on a
check that bears a forged or unauthor-
ized drawer’s signature unless it has
evidence that the reclamation debtor
had knowledge of the forged or unau-
thorized drawer’s signature.

(c) Treasury will not reclaim on a
counterfeit check unless the reclama-
tion debtor has failed to make all rea-
sonable efforts to ensure that a check
is an authentic check and not a coun-
terfeit check. Guidance on the key se-
curity features found on U.S. Treasury
checks is available on the FMS website
at: http:/www.fms.treas.gov/checkclaims/
check security mnew.pdf. Institutions
may contact the FMS Questioned Doc-
uments Branch at (202) 874-7640 for ad-
ditional information about these secu-
rity features or to request training.

(d) Reclamation debts are due to be
paid upon receipt of the reclamation by
the reclamation debtor. Interest, pen-
alties, and administrative costs associ-
ated with unpaid balances will accrue
as follows:

(1) Interest. Treasury will assess in-
terest on the unpaid principal of the
reclamation debt beginning on the 61st
day following the reclamation date,
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and will calculate interest based on the
rate published annually by Treasury in
accordance with 31 U.S.C. 3717. Interest
will continue to accrue until the full
amount of the reclamation is paid or
Treasury determines that payment is
not required.

(2) Penalties. Treasury will assess a
penalty beginning on the 91st day fol-
lowing the reclamation date. The pen-
alty will be assessed in accordance
with 31 U.S.C. 3717 on the unpaid prin-
cipal of the reclamation debt, and will
continue to accrue until the full
amount of the reclamation debt is paid
or Treasury determines that payment
is not required.

(3) Administrative costs. Treasury will
assess administrative costs associated
with the unpaid reclamation debt be-
ginning on the 61st day following the
reclamation date. Administrative costs
will continue to accrue until the full
amount of the reclamation debt is paid
or Treasury determines that payment
is not required.

(e) If Treasury is unable to fully col-
lect a reclamation debt from a rec-
lamation debtor, after pursuing all ap-
propriate means of collection (includ-
ing, but not limited to, administrative
offset in accordance with §240.10 and
Treasury Check Offset in accordance
with §240.11), Treasury will discharge
the unpaid reclamation debt. See 31
CFR 903.5 (Discharge of indebtedness;
reporting requirements). Treasury or
the certifying agency will report the
amount of the unpaid reclamation debt
to the Internal Revenue Service in ac-
cordance with the requirements of 26
U.S.C. 6050P and 26 CFR 1.6050P-1.

§240.9 Reclamation procedures; rec-

lamation protests.

(a) Reclamation procedures. (1) Treas-
ury will send a ‘“NOTICE OF DIRECT
DEBIT (RECLAMATION)” to the rec-
lamation debtor in accordance with
§240.8(a). This notice will advise the
reclamation debtor of the amount de-
manded and the reason for the demand.
Treasury will provide notice to the rec-
lamation debtor that:

(i) If the reclamation debt is not paid
within 30 days after the reclamation
date, Treasury intends to collect the
amount outstanding by instructing the
appropriate Federal Reserve Bank to
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debit on the 31st day the Master Ac-
count used by the reclamation debtor.
The Federal Reserve Bank will provide
advice of the debit to the reclamation
debtor;

(ii) The reclamation debtor has an
opportunity to inspect and copy Treas-
ury’s records with respect to the rec-
lamation debt;

(iii) The reclamation debtor may, by
filing a protest in accordance with
§240.9(b), request Treasury to review
its decision that the reclamation debt-
or is liable for the reclamation debt. If
such a protest is filed within 30 days
after the reclamation date, Treasury
will not instruct the appropriate Fed-
eral Reserve Bank to debit the Master
Account used by the reclamation debt-
or while the protest is still pending;
and

(iv) The reclamation debtor has an
opportunity to enter into a written
agreement with Treasury for the re-
payment of the reclamation debt. A re-
quest for a repayment agreement must
be accompanied by documentary proof
that satisfies Treasury that the rec-
lamation debtor is unable to repay the
entire amount owed when due.

(2) Requests by a reclamation debtor
for an appointment to inspect and copy
Treasury’s records with respect to a
reclamation debt and requests to enter
into repayment agreements must be
sent in writing to the address provided
on the Check Claims Web site at http:/
www.fms.treas.gov/checkclaims or  to
such other address as Treasury may
publish in the Goldbook: The Check
Reclamation Guide, which can be found
at http:/www.fms.treas.gov.

(3) If Treasury determines a reclama-
tion debt is due and the Federal Re-
serve Bank is unable to debit the finan-
cial institution’s Master Account, FMS
will assess interest, penalties, and ad-
ministrative costs in accordance with
§240.8. Additionally, Treasury will pro-
ceed to collect the reclamation debt
through offset in accordance with
§240.10 and Treasury Check Offset in
accordance with §240.11.

(4) If Treasury determines a reclama-
tion has been made in error, Treasury
will abandon the reclamation. If Treas-
ury already has collected the amount
of the reclamation from the reclama-
tion debtor, Treasury will promptly re-
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fund to the reclamation debtor the
amount of its payment.

(b) Reclamation protests—(1) Who may
protest. Only a reclamation debtor may
protest a reclamation.

(2) Basis for protest. Where Treasury,
in accordance with §240.8 and para-
graph (a) of this section, reclaims the
amount of a check payment, the rec-
lamation debtor may file a protest
challenging such reclamation. Protests
may be filed challenging the following
determinations:

(1) Counterfeit checks. The reclama-
tion debtor may offer evidence that it
made all reasonable efforts to ensure
that a check is authentic. The reclama-
tion debtor must include evidence that
the check was examined for a water-
mark as required under §§240.2(bb) and
240.4. Depending on the circumstances,
FMS may require evidence that the
reclamation debtor also examined the
check for evidence of additional secu-
rity features as described in guidance
provided by Treasury or on Treasury’s
behalf.

(ii) Altered checks. The reclamation
debtor may offer evidence that the
check is not altered.

(iii) Checks bearing forged or unauthor-
iced drawer’s signatures. The reclama-
tion debtor may offer evidence that the
reclamation debtor did not have knowl-
edge of the forged or unauthorized
drawer’s signature.

(iv) Checks bearing a forged or unau-
thorized indorsement. The reclamation
debtor may offer evidence that the
indorsement was not forged or was oth-
erwise authorized in accordance with
the requirements of §§240.13 through
240.17.

(v) Prior presentment. The presenting
bank may offer evidence that the
check or a paper or electronic rep-
resentation thereof has not already
been presented to, and paid by, Treas-
ury.

(vi) Adequacy of substitute check or
electronic check. The presenting bank
may offer an original check or a copy
of the check that is sufficient to sup-
port a determination that the check
does not contain a material defect or
alteration.

(3) Procedures for filing a protest. A
reclamation protest must be sent in
writing to the address provided on the
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Check Claims Web site at http:/
www.fms.treas.gov/checkclaims or  to
such other address as Treasury may
publish in the Goldbook: The Check
Reclamation Guide, which can be found
at http:/www.fms.treas.gov.

(i) The reclamation protest must in-
clude supporting documentation (in-
cluding, but not limited to, affidavits,
account agreements, and signature
cards) for the purpose of establishing
that the reclamation debtor is not lia-
ble for the reclamation debt.

(ii) Treasury will not consider rec-
lamation protests received more than
60 days after the reclamation date.

(iii) Treasury may, at its discretion,
consider information received from a
guarantor other than the reclamation
debtor. However, in so doing, Treasury
does not waive any of its rights under
this part, nor does Treasury grant
rights to any guarantor that are not
otherwise provided in this part.

(4) Review of a reclamation protest. The
responsible FMS Director, or an au-
thorized designee, will make every ef-
fort to decide any protest properly sub-
mitted under this section within 60
days, and will notify the reclamation
debtor of Treasury’s decision. In those
cases where it is not possible to render
a decision within 60 days, the respon-
sible FMS Director, or an authorized
designee, will notify the reclamation
debtor of the delay. Neither the respon-
sible FMS Director, nor an authorized
designee, will have any involvement in
the process of making determinations
under §240.8(a) of this part or sending a
“REQUEST FOR REFUND (CHECK
RECLAMATION)” under §240.9(a) of
this part.

(i) Treasury will refrain from the col-
lection activities identified in §§240.10
and 240.11 while a timely protest is
being considered. However, interest,
penalties, and administrative costs will
continue to accrue and will be added to
the reclamation debt until a final de-
termination on the protest has been
made.

(ii) If, based on the evidence pro-
vided, the responsible FMS Director, or
an authorized designee, finds that the
reclamation debtor has met, by a pre-
ponderance of the evidence, the cri-
teria in paragraph (b)(2) of this section,
Treasury will notify the reclamation
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debtor, in writing, of his or her deci-
sion to terminate collection and will
refund any amounts previously col-
lected for the reclamation debt. Treas-
ury may refund the amount either by
applying the amount to another rec-
lamation debt owed by the reclamation
debtor in accordance with this part or
other applicable law, or by returning
the amount to the reclamation debtor.

(iii) If the responsible FMS Director,
or an authorized designee, finds, by a
preponderance of the evidence, the rec-
lamation debtor is liable for the rec-
lamation debt, Treasury will notify the
reclamation debtor of his or her deci-
sion in writing. If the reclamation
debtor has not paid the reclamation in
full, Treasury will direct the Federal
Reserve Bank to debit the financial in-
stitution’s Master Account imme-
diately, provided at least 30 days have
passed after the date of the NOTICE OF
DIRECT DEBIT (RECLAMATION). If
at least 30 days have not yet passed
after the date of the NOTICE OF DI-
RECT DEBIT (RECLAMATION), Treas-
ury will direct the Federal Reserve
Bank to debit the financial institu-
tion’s Master Account on the 3lst day
after the date of the NOTICE OF DI-
RECT DEBIT (RECLAMATION). The
Federal Reserve Bank will provide ad-
vice of the debit to the reclamation
debtor. If the appropriate Federal Re-
serve Bank is unable to debit a rec-
lamation debtor’s Master Account,
Treasury will proceed to collect the
reclamation debt through offset in ac-
cordance with §240.10 and §240.11.

(5) Effect of protest decision. The no-
tice provided to the reclamation debtor
under paragraph (b)(4)(iii) of this sec-
tion shall serve as the final agency de-
termination under the Administrative
Procedure Act (b U.S.C. 701, et seq.). No
civil suit may be filed until the rec-
lamation debtor has filed a protest
under this section, and Treasury has
provided notice of its final determina-
tion.

[69 FR 61568, Oct. 19, 2004, as amended at 76
FR 57909, Sept. 19, 2011]

§240.10 Offset.

(a) If a reclamation debt remains un-
paid for 120 days after the reclamation
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date, Treasury will refer the reclama-
tion debt, if eligible, to Treasury’s cen-
tralized offset program (see 31 CFR
part 285) or another Federal agency for
offset in accordance with 31 U.S.C. 3716.
Prior to making a referral for offset,
Treasury, in accordance with
§240.9(a)(3), will send at least one
monthly statement to the reclamation
debtor informing the reclamation debt-
or that Treasury intends to collect the
reclamation debt by administrative
offset and Treasury Check Offset.

(b) If a reclamation debtor wishes to
make payment on a reclamation debt
referred for offset, the reclamation
debtor should contact Treasury at the
address listed in §240.9(b) to resolve the
debt and avoid offset.

(c) If Treasury is unable to collect a
reclamation debt by use of the offset
described in paragraph (a) of this sec-
tion, Treasury shall take such action
against the reclamation debtor as may
be necessary to protect the interests of
the United States, including, but not
limited to, Treasury Check Offset in
accordance with §240.11, or referral to
the Department of Justice.

(d) If Treasury effects offset under
this section and it is later determined
that the reclamation debtor already
had paid the amount of the reclama-
tion debt, or that a reclamation debtor
which had timely filed a protest was
not liable for the amount of the rec-
lamation, Treasury will promptly re-
fund to the reclamation debtor the
amount of its payment. Treasury may
refund the amount either by applying
the amount to another reclamation
debt owed by the reclamation debtor in
accordance with this part or other ap-
plicable law, or by returning the
amount to the reclamation debtor.

§240.11 Treasury Check Offset.

(a) If Treasury is unable to effect col-
lection pursuant to §240.8, §240.9, or
§240.10, of this part, Treasury will col-
lect the amount of the reclamation
debt through Treasury Check Offset.
Treasury Check Offset occurs when, at
the direction of the Treasury, a Fed-
eral Reserve Bank withholds, that is,
offsets, credit from a presenting bank.
The amount of credit offset is applied
to the reclamation debt owed by the
presenting bank. By presenting Treas-
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ury checks for payment, the presenting
bank is deemed to authorize Treasury
Check Offset.

(b) If Treasury effects offset under
this section and it is later determined
that the presenting bank paid the rec-
lamation debt in full, or that a pre-
senting bank was not liable for the
amount of the reclamation debt, Treas-
ury will promptly refund to the pre-
senting bank the amount of its over-
payment. Treasury may refund the
amount either by applying the amount
to another reclamation debt in accord-
ance with this part or other applicable
law, or by returning the amount to the
presenting bank.

(c) Treasury Check Offset is used for
the purpose of collecting debt owed by
a presenting bank to the Federal Gov-
ernment. As a consequence, presenting
banks shall not be able to use the fact
that Treasury checks have not been
paid as the basis for a claim against
Treasury, a Federal Reserve Bank, or
other persons or entities, including
payees or other indorsers of checks, for
the amount of the credit offset pursu-
ant to 31 U.S.C. 3712(e) and this section.

(d) This section does not apply to a
claim based upon a reclamation that
has been outstanding for more than 10
years from the date of delinquency.

§240.12 Processing of checks.

(a) Federal Reserve Banks. (1) Federal
Reserve Banks must cash checks for
Government disbursing officials when
such checks are drawn by the dis-
bursing officials to their own order, ex-
cept that payment of such checks must
be refused if:

(i) A check bears a material defect or
alteration;

(ii) A check was issued more than one
year prior to the date of presentment;
or

(iii) The Federal Reserve Bank has
been notified by Treasury, in accord-
ance with §240.15(c), that a check was
issued to a deceased payee.

(2) Federal Reserve Banks are not re-
quired to cash checks presented di-
rectly to them by the general public.

(3) As a depositary of public funds,
each Federal Reserve Bank shall:

(i) Receive checks from its member
banks, nonmember clearing banks, or
other depositors, when indorsed by
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such banks or depositors who guar-
antee all prior indorsements thereon;

(ii) Give immediate provisional cred-
it therefore in accordance with their
current Time Schedules and charge the
amount of the checks cashed or other-
wise received to the General Account
of the United States Treasury, subject
to first examination and payment by
Treasury;

(iii) Forward payment records and re-
quested checks to Treasury; and

(iv) Release the original checks and
substitute checks to a designated Re-
gional Records Services Facility upon
notification from Treasury.

(4) If a check is to be declined under
§240.6, Treasury will provide the Fed-
eral Reserve Bank with notice of dec-
lination upon the completion of first
examination. Federal Reserve Banks
must give immediate credit therefor to
Treasury’s General Account, thereby
reversing the previous charge to the
General Account for such check.

(5) Treasury authorizes each Federal
Reserve Bank to release a copy of the
check to the presenting bank when
payment is declined.

(b) Treasury General Account (TGA)
designated depositaries outside the United
States. (1) Financial institutions out-
side the United States designated by
Treasury as depositaries of public
money in accordance with 31 U.S.C.
3303 and permitted to charge checks to
the General Account of the United
States Treasury in accordance with
Treasury implementing instructions
shall be governed by the operating in-
structions contained in the letter of
authorization to them from Treasury
and are, as presenting banks, subject to
the provisions of §§240.4, 240.8, and
240.9.

(2) If a check is to be declined under
§240.6, Treasury will provide the pre-
senting bank with notice of declination
upon the completion of first examina-
tion and will provide the presenting
bank with a copy or image of the
check. Such presenting bank must give
immediate credit therefore to the Gen-
eral Account of the United States
Treasury, thereby reversing the pre-
vious charge to the Account for such
check. Treasury authorizes the des-
ignated Federal Reserve Bank to re-
turn to such presenting bank the origi-
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nal check when payment is declined in
accordance with §240.5(a) or §240.15(c).

(3) To ensure complete recovery of
the amount due, reclamation refunds
require payment in United States dol-
lars with checks drawn on or payable
through United States financial insti-
tutions located in the United States.
Reclamation refunds initiated by fi-
nancial institutions outside of the
United States must be sent through
their headquarters or U.S. cor-
respondent financial institution only.
The payments should be accompanied
by documentation identifying the
check that was the subject of the rec-
lamation (such as a copy of the rec-
lamation notice or the current month-
ly statement). Reclamation refunds
shall not be deposited to Treasury’s
General Account.

(4) Additional information relating to
designated depositaries outside the
United States may be found in Volume
VI, Chapter 2000, of the Treasury Fi-
nancial Manual, which can be found at
hitp://www.fms.treas.gov.

INDORSEMENT OF CHECKS

§240.13 Indorsement by payees.

(a) General requirements. Checks shall
be indorsed by the named payee or by
another on behalf of such named payee
as set forth in this part.

(b) Acceptable indorsements.
check is properly indorsed when:

(i) The check is indorsed by the payee
in a form recognized by general prin-
ciples of law and commercial usage for
negotiation, transfer or collection of
negotiable instruments.

(ii) The check is indorsed by another
on behalf of the named payee, and suf-
ficiently indicates that the indorser
has indorsed the check on behalf of the
payee pursuant to authority expressly
conferred by or under law or other reg-
ulation. An example would be: ‘“John
Jones by Mary Jones.” This example
states the minimum indication accept-
able. However, §§240.14, 240.15, and
240.17(f) specify the addition of an indi-
cation in specified situations of the ac-
tual capacity in which the person other
than the named payee is indorsing.

(iii) Absent a signature, the check is
indorsed ‘‘for collection’ or ‘‘for de-
posit only to the credit of the within

1 A
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named payee or payees.” The pre-
senting bank shall be deemed to guar-
antee good title to checks without sig-
natures to all subsequent indorsers and
to Treasury.

(iv) The check is indorsed by a finan-
cial institution under the payee’s au-
thorization.

(2) Indorsement of checks by a duly au-
thorized fiduciary or representative. The
individual or institution accepting a
check from a person other than the
named payee is responsible for deter-
mining whether such person is author-
ized and has the capacity to indorse
and negotiate the check. Evidence of
the basis for such a determination may
be required by Treasury in the event of
a dispute.

(38) Indorsement of checks by a financial
institution under the payee’s authoriza-
tion. When a check is credited by a fi-
nancial institution to the payee’s ac-
count under the payee’s authorization,
the financial institution may use an
indorsement substantially as follows:
“Credit to the account of the within-
named payee in accordance with the
payee’s instructions. XYZ [Name of fi-
nancial institution].” A financial insti-
tution using this form of indorsement
will be deemed to guarantee to all sub-
sequent indorsers and to the Treasury
that it is acting as an attorney-in-fact
for the payee, under the payee’s au-
thorization, and that this authority is
currently in force and has neither
lapsed nor been revoked either in fact
or by the death or incapacity of the
payee.

(4) Indorsement of checks drawn in
favor of financial institutions. All checks
drawn in favor of a financial institu-
tion, for credit to the account of a per-
son designating payment so to be
made, must be indorsed in the name of
the financial institution as payee in
the usual manner. However, no check
drawn in favor of a financial institu-
tion for credit to the account of a
payee may be negotiated by the finan-
cial institution after the death of the
payee.

(c) Unacceptable indorsements. (1) A
check is not properly indorsed when
the check is signed or otherwise is in-
dorsed by a person without the payee’s
consent or authorization.
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(2) Failure to include the signature of
the person signing the check as re-
quired by paragraph (b)(1)(ii) of this
section will create a rebuttable pre-
sumption that the indorsement is a for-
gery and is unacceptable.

(3) Failure to include sufficient indi-
cation of the indorser’s authority to
act on behalf of the payee as required
by paragraph (b)(1)(ii) of this section
will create a rebuttable presumption
that the indorsing person is not au-
thorized to indorse a check for the
payee.

§240.14 Checks issued to incompetent
payees.

(a) Handling of checks when a guardian
or other fiduciary has been appointed. (1)
A guardian appointed in accordance
with applicable State law, or a fidu-
ciary appointed in accordance with
other applicable law, may indorse
checks issued for the following classes
of payments the right to which under
law does not terminate with the death
of the payee: payments for the redemp-
tion of currencies or for principal and/
or interest on U.S. securities; pay-
ments for tax refunds; and payments
for goods and services.

(i) A guardian or other fiduciary in-
dorsing any such check on behalf of an
incompetent payee, must include, as
part of the indorsement, an indication
of the capacity in which the guardian
or fiduciary is indorsing. An example
would be: ‘““John Jones by Mary Jones,
guardian of John Jones.”

(ii) When a check indorsed in this
fashion is presented for payment by a
financial institution, it will be paid by
Treasury without submission of docu-
mentary proof of the authority of the
guardian or other fiduciary, with the
understanding that evidence of such
claimed authority to indorse may be
required by Treasury in the event of a
dispute.

(2) A guardian or other fiduciary may
not indorse a check issued for any class
of payment other than one specified in
paragraph (a)(1) of this section. When a
check other than one specified in para-
graph (a)(1) of this section is received
by a guardian or other fiduciary, the
check must be returned to the certi-
fying agency with information as to
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the incompetence of the payee and doc-
umentary evidence showing the ap-
pointment of the guardian or other fi-
duciary in order that a replacement
check, and future checks, may be
drawn in favor of the guardian or other
fiduciary.

(b) Handling of checks when a guardian
or other fiduciary has not been appointed.
If a guardian or other fiduciary has not
been appointed, all checks issued to an
incompetent payee must be returned to
the certifying agency for determina-
tion as to whether, under applicable
law, payment is due and to whom it
may be made.

(c) Handling of certain checks by an at-
torney-in-fact. Notwithstanding para-
graph (a)(2) of this section, if a check
was issued for a class of payments the
right to which under law terminates
upon the death of the beneficiary, such
as a recurring benefit payment or an-
nuity, the check may be negotiated
under a durable special power of attor-
ney or springing durable special power
of attorney subject to the restrictions
enumerated in §240.17. After the end of
the six-month period provided in
§§240.17(d) and (e), such checks must be
handled in accordance with paragraph
(a)(2) of this section.

§240.15 Checks
payees.

(a) Handling of checks when an execu-
tor or administrator has been appointed.
(1) An executor or administrator of an
estate that has been appointed in ac-
cordance with applicable State law
may indorse checks issued for the fol-
lowing classes of payments the right to
which under law does not terminate
with the death of the payee: payments
for the redemption of currencies or for
principal and/or interest on U.S. securi-
ties; payments for tax refunds; and
payments for goods and services.

(i) An executor or administrator in-
dorsing any such check must include,
as part of the indorsement, an indica-
tion of the capacity in which the ex-
ecutor or administrator is indorsing.
An example would be: ‘“‘John Jones by
Mary Jones, executor of the estate of
John Jones.”

(ii) When a check indorsed in this
fashion is presented for payment by a
financial institution, it will be paid by

issued to deceased
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Treasury without the submission of
documentary proof of the authority of
the executor or administrator, with the
understanding that evidence of such
claimed authority to indorse may be
required by Treasury in the event of a
dispute.

(2) An executor or administrator of
an estate may not indorse a check
issued for any class of payment other
than one specified in paragraph (a)(1)
of this section. Other checks, such as
recurring benefit payments and annu-
ity payments, may not be negotiated
after the death of the payee. Such
checks must be returned to the certi-
fying agency for determination as to
whether, under applicable law, pay-
ment is due and to whom it may be
made.

(b) Handling of checks when an execu-
tor or administrator has mnot been ap-
pointed. If an executor or administrator
has not been appointed, all checks
issued to a deceased payee must be re-
turned to the certifying agency for de-
termination as to whether, under appli-
cable law, payment is due and to whom
it may be made.

(c) Handling of checks when a certi-
fying agency learns, after the issuance of
a recurring benefit payment check, that
the payee died prior to the date of
issuance. (1) A recurring benefit pay-
ment check, issued after a payee’s
death, is not payable. As a con-
sequence, when a certifying agency
learns that a payee has died, the certi-
fying agency must give immediate no-
tice to Treasury, as prescribed at Vol-
ume I, Part 4, Chapter 7000 of the
Treasury Financial Manual, which can
be found at htip:/www.fms.treas.gov.
Upon receipt of such notice from a cer-
tifying agency, Treasury will instruct
the Federal Reserve Bank to refuse
payment of the check upon present-
ment. Upon receipt of such instruction
from Treasury, the Federal Reserve
Bank will make every appropriate ef-
fort to intercept the check. If the
check is successfully intercepted, the
Federal Reserve Bank will refuse pay-
ment, and will return the check unpaid
to the presenting bank with an annota-
tion that the payee is deceased. If a fi-
nancial institution learns that a date
of death triggering action under this
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section is erroneous, the financial in-
stitution must advise the payee to con-
tact the payment certifying agency.

(2) Nothing in this section shall limit
the right of Treasury to institute rec-
lamation proceedings under the provi-
sions of §§240.8 and 240.9 with respect to
a check issued to a deceased payee that
has been negotiated and paid over a
forged or unauthorized indorsement.

§240.16 Checks issued to minor pay-
ees.

(a) Checks in payment of principal
and/or interest on U.S. securities that
are issued to minors may be indorsed
by:

(1) Either parent with whom the
minor resides; or

(2) If the minor does not reside with
either parent, by the person who fur-
nishes the minor’s chief support.

(b) The parent or other person indors-
ing on behalf of the minor must
present with the check the indorser’s
signed statement giving the minor’s
age, and stating that the payee either
resides with the parent or receives his
or her chief support from the person in-
dorsing on the minor’s behalf and that
the proceeds of the check will be used
for the minor’s benefit.

§240.17

(a) Specific powers of attorney. Any
check may be negotiated under a spe-
cific power of attorney executed in ac-
cordance with applicable State or Fed-
eral law after the issuance of the check
and describing the check in full (check
serial and symbol numbers, date of
issue, amount, and name of payee).

(b) General powers of attorney. Checks
may be negotiated under a general
power of attorney executed, in accord-
ance with applicable State or Federal
law, in favor of a person for the fol-
lowing classes of payments:

(1) Payments for the redemption of
currencies or for principal and/or inter-
est on U.S. securities;

(2) Payments for tax refunds, but
subject to the limitations concerning
the mailing of Internal Revenue refund
checks contained in 26 CFR 601.506(c);
and

(3) Payments for goods and services.

(c) Special powers of attorney. Checks
issued for classes of payments other

Powers of attorney.
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than those specified in paragraph (b) of
this section, such as a recurring benefit
payment, may be negotiated under a
special power of attorney executed in
accordance with applicable State or
Federal law, which describes the pur-
pose for which the checks are issued,
names a person as attorney-in-fact, and
recites that the special power of attor-
ney is not given to carry into effect an
assignment of the right to receive such
payment, either to the attorney-in-fact
or to any other person.

(d) Durable special powers of attorney.
A durable special power of attorney is
a special power of attorney that con-
tinues despite the principal’s later in-
competency, and is created by the prin-
cipal’s use of words explicitly stating
such intent. Classes of checks other
than those specified in paragraph (b) of
this section may be negotiated under a
durable special power of attorney exe-
cuted in accordance with applicable
State or Federal law, which describes
the purpose for which the checks are
issued, names a person as attorney-in-
fact, and recites that the special power
of attorney is not given to carry into
effect an assignment of the right to re-
ceive such payment, either to the at-
torney-in-fact or to any other person.
For the purpose of negotiating Treas-
ury checks, durable special powers of
attorney are effective only during the
six-month period following a deter-
mination that the named payee is in-
competent.

(e) Springing durable special powers of
attorney. A springing durable special
power of attorney is similar to a dura-
ble power of attorney except that its
terms do not become effective until the
principal’s subsequent incompetence.
As with a durable special power of at-
torney, a springing durable special
power of attorney is created by the
principal’s use of language explicitly
stating that its terms become effective
at such time as the principal is deter-
mined to be incompetent. Classes of
checks other than those specified in
paragraph (b) of this section may be
negotiated under a springing durable
special power of attorney executed in
accordance with applicable State or
Federal law, which describes the pur-
pose for which the checks are issued,
names a person as attorney-in-fact, and
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recites that the springing durable spe-
cial power of attorney is not given to
carry into effect an assignment of the
right to receive payment, either to the
attorney-in-fact or to any other per-
son. For the purpose of negotiating
Treasury checks, springing durable
special powers of attorney are effective
only during the six-month period fol-
lowing a determination that the named
payee is incompetent.

(f) Proof of authority. Checks indorsed
by an attorney-in-fact must include, as
part of the indorsement, an indication
of the capacity in which the attorney-
in-fact is indorsing. An example would
be: “John Jones by Paul Smith, attor-
ney-in-fact for John Jones.” Such
checks when presented for payment by
a financial institution, will be paid by
Treasury without the submission of
documentary proof of the claimed au-
thority, with the understanding that
evidence of such claimed authority to
indorse may be required by Treasury in
the event of a dispute.

(g) Revocation of powers of attorney.
Notwithstanding any other law, for
purposes of mnegotiating Treasury
checks, all powers of attorney are
deemed revoked by the death of the
principal and may also be deemed re-
voked by notice from the principal to
the parties known, or reasonably ex-
pected, to be acting on the power of at-
torney.

(h) Optional use forms. Optional use
power of attorney forms are listed in
the appendix to this part. These forms
are available on the FMS website at:
hitp://www.fms.treas.gov/ checkclaims/
regulations.hitml.

§240.18 Lack of authority to shift li-
ability.

(a) This part neither authorizes nor
directs a financial institution to debit
the account of any person or to deposit
any funds from any account into a sus-
pense account or escrow account or the
equivalent. Nothing in this part shall
be construed to affect a financial insti-
tution’s contract with its depositor(s)
under authority of state law.

(b) A financial institution’s liability
under this part is not affected by any
action taken by it to recover from any
person the amount of the financial in-
stitution’s liability to the Treasury.
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§240.19 Reservation of rights.

The Secretary of the Treasury re-
serves the right, in the Secretary’s dis-
cretion, to waive any provision(s) of
this regulation not otherwise required
by law.

APPENDIX A TO PART 240—OPTIONAL
FORMS FOR POWERS OF ATTORNEY
AND THEIR APPLICATION

FMS Form 231—General Power of Attorney
(Individual). This general power of attorney
form may be executed by an individual, unin-
corporated partnership, or sole owner, for
checks drawn on the United States Treasury,
in payment: (1) For redemption of currencies
or for principal or interest on U.S. securities;
(2) for tax refunds; and (3) for goods and serv-
ices.

FMS Form 232—Specific Power of Attorney
(Individual). This specific power of attorney
form may be executed by an individual, unin-
corporated partnership, or sole owner to au-
thorize the indorsement of any class of check
drawn on the United States Treasury. To be
valid, the form must be executed after the
issuance of the check and must describe the
check in full, including the check serial and
symbol numbers, date of issue, amount, and
name of the payee.

FMS Form 233—Special Power of Attorney
(Individual). This special power of attorney
form may be executed by an individual, unin-
corporated partnership, or sole owner, to au-
thorize the indorsement of payments other
than those listed under FMS Form 231, such
as recurring benefit payments. It may name
any person (as the term person is defined in
31 CFR part 240) as attorney-in-fact, but
must describe the purpose for which the
checks are issued and recite that it is not
given to carry into effect an assignment of
the right to receive payment, either to the
attorney-in-fact or to any other person. A
special power of attorney is not effective for
purposes of negotiating checks issued after
the payee is determined to be incompetent,
unless the payee has indicated that the spe-
cial power of attorney is to: (1) Remain effec-
tive following a determination that the prin-
cipal is incompetent (a durable special power
of attorney); or (2) become effective fol-
lowing a determination that the principal is
incompetent (a springing durable special
power of attorney). In no instance may a spe-
cial power of attorney be used as the basis
for negotiation of a check drawn on the
United States Treasury more than six
months after a determination that the prin-
cipal is incompetent.

FMS Form 234—Specific Power of Attorney
(Corporation). This general power of attor-
ney form may be executed by a corporation
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to authorize the indorsement by an attor-
ney-in-fact for the classes of payments listed
under FMS Form 231. When authority is
given to an officer of the corporation to exe-
cute a power of attorney authorizing a third
person to indorse and collect checks drawn
on the United States Treasury in the name
of the corporation, the power of attorney on
FMS Form 234 should be accompanied by
FMS Form 235 (Resolution by Corporation
Conferring Authority Upon an Officer to
Execute a Power of Attorney for the Collec-
tion of Checks Drawn on the Treasurer of the
United States), executed by the officer au-
thorized herein to execute such a power.

FMS Form 236—Specific Power of Attorney
(Corporation). This specific power of attor-
ney form may be executed by a corporation
to authorize the indorsement by an attor-
ney-in-fact of any class of check drawn on
the United States Treasury. To be valid, the
form must be executed after the issuance of
the check and must describe the check in
full, including the check serial and symbol
numbers, date of issue, amount, and name of
the payee. When authority is given to an of-
ficer of the corporation to execute a power of
attorney authorizing a third person to in-
dorse and collect checks drawn on the United
States Treasury in the name of the corpora-
tion, the power of attorney on FMS Form 236
should be accompanied by FMS Form 235
(Resolution by Corporation Conferring Au-
thority Upon an Officer to Execute a Power
of Attorney for the Collection of Checks
Drawn on the Treasurer of the United
States), executed by the officer authorized
herein to execute such a power.

PART 245—CLAIMS ON ACCOUNT
OF TREASURY CHECKS

Sec.
245.1
245.2
245.3
245.4
245.5
245.6
245.7

Introductory.

Definitions.

Time limit for check claims.

Advice of nonreceipt or loss.

Recertification of payment.

Claim by an indorser.

Check status inquiry.

245.8 Receipt or recovery of original check.

245.9 Procedural instructions.

245.10 Performance of functions of the Com-
missioner.

AUTHORITY: R.S. 3646, as amended; 31 U.S.C.
3328; 31 U.S.C. 3331.

SOURCE: 54 FR 35647, Aug. 29, 1989, unless
otherwise noted.
§245.1 Introductory.

This part governs the issuance of re-
placement checks for checks drawn on
the United States Treasury, when

§245.3

(a) The original check has been lost,
stolen, destroyed or mutilated or de-
faced to such an extent that it is ren-
dered non-negotiable;

(b) The original check has been nego-
tiated and paid on a forged or unau-
thorized indorsement, and

(c) The original check has been can-
celled pursuant to §204.4 of this chap-
ter.

§245.2 Definitions.

For purposes of this part:

(a) Agency means each authority of
the United States for which the Treas-
ury of the United States issues checks
or for which checks drawn on the
Treasury of the United States are
issued.

(b) Check means a check drawn on
the United States Treasury.

(c) Certifying Agency means an agency
for whom a Treasury disbursing officer
or a non-Treasury disbursing officer
makes payment in accordance with 31
U.S.C. 3325. The responsibilities of a
certifying official are set forth at 31
U.S.C. 3528.

(d) Commissioner means the Commis-
sioner of the Financial Management
Service, Department of the Treasury,
401 14th Street, SW., Washington, DC
20227.

(e) Person means an individual, a
partnership, a corporation, a labor or-
ganization, a government or a subdivi-
sion or instrumentality thereof, and
any other entity to which a check may
be issued.

(f) Replacement check means a check
issued pursuant to the recertification
of payment by a certifying official.

(g) Secretary means the Secretary of
the Treasury.

§245.83 Time limit for check claims.

(a) Any claim on account of a Treas-
ury check must be presented to the
agency that authorized the issuance of
such check within one year after the
date of issuance of the check or within
one year after October 1, 1989, which-
ever is later.

(b) Any claim by an indorser under
§245.6 will be considered timely if pre-
sented to the Commissioner within one
year after the date of issuance of the
check or within one year after October
1, 1989, whichever is later.
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(c) Nothing in this subsection affects
the underlying obligation of the United
States, or any agency thereof, for
which a Treasury check was issued.

§245.4 Advice of nonreceipt or loss.

(a) In the event of the nonreceipt,
loss or destruction of a check drawn on
the United States Treasury, or the mu-
tilation or defacement of such a check
to an exent which renders it nonnego-
tiable, the claimant should imme-
diately notify the agency that author-
ized the issuance of such check, de-
scribing the check, stating the purpose
for which it was issued and giving, if
possible, its date, amount, Treasury
symbol and number.

(b) In cases involving mutiliated or
defaced checks, the claimant should
enclose the mutilated or defaced check
with his communication to the agency.

§245.5 Recertification of payment.

Upon receipt of a claim concerning
the nonreceipt, loss, destruction, muti-
lation or defacement of a check, or the
cancellation of a check pursuant to
§240.4 of this chapter, the certifying
agency may certify a new payment.

§245.6 Claim by an indorser.

When one or more Treasury checks
are lost, stolen or destroyed in a single
incident while in the possession of a
person to whom the checks have been
negotiated by the payee, and if the
checks have not been paid, the Com-
missioner may issue a replacement
check to the person to whom the
checks had been negotiated.

§245.7 Check status inquiry.

The Commissioner will provide the
status and a copy of the check if avail-
able, upon request, to the agency which
authorized the issuance of the check.

§245.8 Receipt or recovery of original
check.

(a) If the original check is received or
recovered by the claimant after he has
requested the agency to issue a re-
placement check, but before a replace-
ment check has been received, he
should immediately advise the agency
and hold such check until receipt of in-
structions with respect to the negotia-
bility of such check.
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(b) If the original check is received or
recovered by the claimant after a re-
placement check has been received by
him, the original shall not be cashed,
but shall be forwarded immediately to
the agency that authorized the
issuance of such check. Under no cir-
cumstances should both the original
and replacement checks be cashed.

§245.9 Procedural instructions.

The Commissioner of the Financial
Management Service may issue proce-
dural instructions, implementing these
regulations, in Volume I, Part 4 of the
Treasury Financial Manual.

§245.10 Performance of functions of
the Commissioner.

The Commissioner of the Financial
Management Services may authorize
any officer of the Treasury Department
to perform any of his functions under
this part and to redelegate such au-
thority within such limits as the Com-
missioner may prescribe.

(Approved by the Office of Management and
Budget under control number 1510-0058)

PART 248—ISSUE OF SUBSTITUTES
OF LOST, STOLEN, DESTROYED,
MUTILATED AND DEFACED
CHECKS OF THE UNITED STATES
DRAWN ON ACCOUNTS MAIN-
TAINED IN DEPOSITARY BANKS IN
FOREIGN COUNTRIES OR UNITED
g}'éLESS TERRITORIES OR POSSES-

Sec.
248.1 Introductory.

DELEGATION OF AUTHORITY

248.2 Delegation of authority to issue sub-
stitute checks.

ACTION TO BE TAKEN BY CLAIMANTS

248.3 Advice of nonreceipt or loss.

248.4 TUndertaking of indemnity.

248.5 Exception to requirement of under-
taking of indemnity Form 2244.

248.6 Recovery of original check.

248.7 Claims requiring settlement action.

248.8 Inquiries.

248.9 Amendments and waivers.

AUTHORITY: 31 U.S.C. 3331.

SOURCE: 25 FR 10869, Nov. 16, 1960, unless
otherwise noted. Redesignated at 39 FR 20969,
June 17, 1974.
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§248.1 Introductory.

This part governs the issuance of
substitutes for checks of the United
States drawn on United States dollar
or foreign currency accounts, main-
tained with designated depositaries in
foreign countries or territories or pos-
sessions of the United States. Checks
of the United States drawn on such de-
positaries are hereafter referred to as
‘“‘depositary checks.”

[64 FR 35647, Aug. 29, 1989]
DELEGATION OF AUTHORITY

§248.2 Delegation of authority to issue
substitute checks.

Pursuant to authority contained in
section 3646 of the Revised Statutes, as
amended, and subject to such proce-
dural requirements as may be pre-
scribed by the Treasury Department,
there is hereby delegated to heads of
departments and agencies whose dis-
bursing officers issue depositary
checks, authority to authorize officers
or employees of their respective de-
partments or agencies to issue sub-
stitutes of such checks, prior to the
close of the fiscal year next following
the fiscal year in which the checks are
issued, and to receive and approve un-
dertakings to indemnify the United
States in such cases. The Commis-
sioner of the Financial Management
Service, Treasury Department, is here-
by delegated authority to issue sub-
stitutes of depositary checks drawn by
the Director, Operations Group, Treas-
ury Department, or by officers dis-
bursing under delegation from the Di-
rector, Operations Group, and to re-
ceive and approve undertakings of in-
demnity in such cases. The authority
delegated to the Commissioner of the
Financial Management Service may be
redelegated by him to such disbursing
officers.

[39 FR 20969, June 17, 1974, as amended at 49
FR 47001, 47002, Nov. 30, 1984]
ACTION TO BE TAKEN BY CLAIMANTS

§248.3 Advice of nonreceipt or loss.

The payee or owner of a depositary
check which is not received, or which
has been lost, stolen, destroyed or mu-
tilated or defaced to such an extent

§248.4
that it is rendered non-negotiable,
should immediately notify the dis-

bursing officer who issued such check
or the administrative agency exer-
cising jurisdiction over such disbursing
officer, over his signature and current
address, giving information as to the
circumstances of the loss, theft or de-
struction of the check and whether it
was endorsed, and also requesting that
payment of the check be stopped. A
claimant who is one other than the
payee of the check, should present a
statement in support of his ownership
of the check. If the check has been mu-
tilated or defaced, it should be for-
warded to the issuing disbursing officer
with request for the issuance of a sub-
stitute.

§248.4 Undertaking of indemnity.

(a) If the check is found to be out-
standing and unpaid and it appears
that the proceeds are due the claimant,
the disbursing officer will request the
claimant to execute an undertaking of
indemnity, Form 2244, in a penal sum
equal to the amount of the check (or
checks).

(b) Except in the circumstances set
forth below, a corporate surety author-
ized by the Secretary of the Treasury
to act as an acceptable surety on bonds
in favor of the United States or two re-
sponsible individual sureties will be re-
quired on the undertaking of indem-
nity. It will be the responsibility of the
claimant in a foreign country to secure
a certification as to the financial suffi-
ciency of the individual sureties exe-
cuted by one of the persons listed in,
and in the manner prescribed by, the
instruction appearing under the Cer-
tificate as to Sureties on the face of
Form 2244.

(c) Where the amount of the original
check (or checks) is $200 or less, or the
equivalent in foreign currency, one fi-
nancially responsible individual surety
may be accepted.

(d) Unless it is determined that the
requirement of sureties is essential in
the public interest, sureties will not be
required under the following cir-
cumstances:

(1) If the officer authorized to issue a
substitute check is satisfied that the
loss, theft, destruction, mutilation or
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defacement of the original check oc-
curred without fault of the owner or
holder and while the check was in the
custody or control of the United States
or of a person duly authorized as an
agent of the United States when per-
forming services in connection with an
official function of the United States;

(2) If substantially the entire check
is presented and surrendered by the
owner or holder and the disbursing offi-
cer is satisfied as to the identity of the
check presented and that any missing
portions are not sufficient to form the
basis of a wvalid claim against the
United States;

(3) If the owner or holder is the
United States or an officer or employee
thereof in his official capacity, a State,
the District of Columbia, a territory or
possession of the United States, a mu-
nicipal corporation or political subdivi-
sion of any of the foregoing, a corpora-
tion the entire capital of which is
owned by the United States, a foreign
government or agency thereof, a for-
eign central bank, or a Federal Reserve
Bank.

§248.5 Exception to requirement of
undertaking of indemnity Form
2244.

Notwithstanding the provisions of
§248.4, if in any case involving a finan-
cially responsible claimant it is im-
practicable to obtain the execution of
Standard Form 2244, with or without
sureties, the officer or employee re-
sponsible for handling the claim, in his
discretion, may accept an undertaking
of indemnity in the form of a written
statement or letter, substantially as
follows:

In consideration of the issuance of a sub-
stitute check in lieu of

(Check description)

and the payment of the substitute check, the
undersigned undertakes and agrees to save
harmless and indemnify the United States of
America, its officers and agents, of and from
any and all liability, loss, expense, claim,
and demand whatsoever, arising in any man-
ner by reason of or on account of said origi-
nal check (or checks) or the stoppage or pay-
ment thereof, or the issue or payment of the
substitute check (or checks), to replace the
same.

The undertaking of indemnity should
be appropriately witnessed, and if it is
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executed on behalf of a corporation or
other business organization, the indi-
vidual executing the same should fur-
nish proof of this authority to so act.
In appropriate cases, a foreign lan-
guage translation of the foregoing let-
ter of indemnity may be accepted.

[25 FR 10869, Nov. 16, 1960. Redesignated at 39
FR 20969, June 17, 1974, as amended at 54 FR
35648, Aug. 29, 1989]

§248.6 Recovery of original check.

(a) If the claimant recovers an origi-
nal check after he has furnished advice
of non-receipt but before receipt of a
substitute check, he should imme-
diately notify the disbursing officer or
agency concerned and hold the check
until receipt of advice from the dis-
bursing officer or agency concerned re-
garding the negotiability of such origi-
nal check.

(b) In the event the substitute check
has been received prior to the recovery
of the original check, the original
check should be returned immediately
to the disbursing officer.

(¢) Under no circumstances should
the claimant attempt to cash both the
original and substitute check.

§248.7 Claims requiring settlement ac-
tion.

There are certain types of claims on
which the disbursing officer will not be
authorized to take final action. These
include:

(a) Claims on original checks which
have been outstanding more than one
full fiscal year following the fiscal year
in which the checks were issued, and

(b) Claims involving doubtful ques-
tions of law and fact.

In such cases the disbursing officer will
obtain information and supporting pa-
pers, including an undertaking of in-
demnity, from the claimant and trans-
mit such data to the Claims Division,
General Accounting Office, for settle-
ment action.

§248.8 Inquiries.

Claimants should direct any inquiries
regarding the application of these regu-
lations to the department or agency or
disbursing officer concerned.
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§248.9 Amendments and waivers.

The Treasury Department may
waive, withdraw or amend at any time
or from time to time any or all of the
foregoing regulations.

PART 250—PAYMENT ON AC-
COUNT OF AWARDS OF THE
FOREIGN CLAIMS SETTLEMENT
COMMISSION OF THE UNITED
STATES

Sec.
250.1
250.2
250.3
250.4
250.5
250.6
250.7

AUTHORITY: Sec. 7, 64 Stat. 16, sec. 310, 69
Stat. 573, sec. 413, 72 Stat. 530, sec. 213, 76
Stat. 1111; 22 U.S.C. 1626, 1641i, 16427, 50 U.S.C.
App. 20171.

Scope of regulations.
Forms.

Voucher applications.
Payment on awards.
Manner of payment.
Powers of attorney.
Additional evidence.

§250.1 Scope of regulations.

The regulations in this part govern
payment by the Department of the
Treasury on awards made and certified
to the Secretary of the Treasury by the
Foreign Claims Settlement Commis-
sion under the International Claims
Settlement Act of 1949, as amended (22
U.S.C. 1621 et seq.), and Title II of the
War Claims Act of 1948 (60 U.S.C. App.
2017 et seq.).

[34 FR 1897, Feb. 8, 1969]

§250.2 Forms.

The forms referred to in §§250.3 and
250.4 shall be used in connection with
the payment of awards hereunder.
Voucher applications for all payments
will be mailed to awardees by the Fi-
nancial Management Service, Treasury
Department, Hyattsville, MD 20782,
without request therefor by awardees.

[31 FR 9418, July 9, 1966, as amended at 49 FR
47001, Nov. 30, 1984; 58 FR 4578, Jan. 15, 1993]

§250.3 Voucher applications.

(a) Execution of voucher by person
named. No payment of any part of the
amount due on account of an award
will be made unless a voucher applica-
tion therefor properly executed (pref-
erably in ink or indelible pencil) is re-
ceived by the Treasury Department. A

§250.4

voucher application for each payment
on account of an award must be signed
by each person whose name appears on
such voucher application as payee ex-
actly as his name appears thereon,
with the following two exceptions:

(1) If only the name of the payee, and
not his identity, has changed, the
payee shall sign the voucher applica-
tion with his changed name and return
it to the Financial Management Serv-
ice, Treasury Department, Hyattsville,
MD 20782; the voucher application shall
be accompanied by an explanatory affi-
davit and appropriate supporting docu-
ments, e.g., a copy of a marriage cer-
tificate or court order of change of
name.

(2) If the identity of the payee has
changed, paragraph (b) of this section
shall apply. A signature by mark (X)
must be witnessed by two persons; the
signature and address of each must ap-
pear on the voucher application. In the
case of a corporation the voucher appli-
cation must be signed by an appro-
priate officer thereof having authority
to do so, whose authority to sign on be-
half of the corporation must be duly
certified to thereon over the seal of the
corporation.

(b) Execution of voucher by other per-
son. If the person named in the voucher
application as payee is no longer the
proper person to receive the payment
by reason of assignment, incompetency
or death, or of termination of a part-
nership or corporation named, the
voucher shall be executed by the per-
son entitled to payment as provided in
250.4 and returned to the Credit Ac-
counting Branch with the relevant in-
formation and the appropriate sup-
porting documents required by that
section.

[31 FR 9418, July 9, 1966, as amended at 49 FR
47001, Nov. 30, 1984; 58 FR 4578, Jan. 15, 1993]

§250.4 Payment on awards.

Payment will be made only to the
person or persons on behalf of whom
the award is made, except in the fol-
lowing circumstances:

(a) If such person is incompetent,
payment will be made to his guardian,
committee, or other equivalent legal
representative. The law of the resi-
dence of the incompetent will deter-
mine whether the legal representative
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must be court appointed. If court ap-
pointment is required, the legal rep-
resentative shall submit a certificate
of the clerk of the appointing court,
under its seal, dated within 6 months of
the date of the voucher application for
payment, showing that his appoint-
ment is in full force and effect. If court
appointment is not required, the legal
representative shall submit a notarized
statement showing:

(1) His relationship to the incom-
petent;

(2) The name and address of the per-
son having care and custody of the in-
competent;

(3) That any money received will be
applied to the use and benefit of the in-
competent, and

(4) That there was no appointment of
a guardian or committee.

(b) If such person is deceased, pay-
ment will be made to his legal rep-
resentative.

(1) If any payment to be made is not
over $1,000 and there is no qualified ex-
ecutor or administrator, the legal rep-
resentative will be the person found by
the Comptroller General to be entitled
thereto, without the necessity of com-
pliance with the requirements of law
with respect to the administration of
estates, upon execution and submission
of Standard Form No. 1055 to the Fi-
nancial Management Service for trans-
mittal to the Comptroller General.
That form is available from the Credit
Accounting Branch.

(2) In all other cases, the term legal
representative shall include court-ap-
pointed or statutory administrators or
executors, and successors in interest of
the decedent, e.g., his legatees or heirs
as determined by an appropriate court
or by the law of his residence. If admin-
istration of the decedent’s estate is
closed, the legal representative shall
submit a copy of the appropriate
court’s final order of distribution or
other pertinent order, identifying the
distributees and their addresses. If ad-
ministration continues and the legal
representative is court-appointed, he
shall submit a certificate of the clerk
of the appointing court, under its seal,
dated within 6 months of the date of
the voucher application for payment,
showing that such appointment is in
full force and effect. If the legal rep-
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resentative is not court-appointed, he
shall submit evidence sufficient to
prove his interest and authority to
apply for payment. If that evidence is a
copy of the decedent’s will, it shall
show on its face or by attachments
thereto that it has been offered for pro-
bate, and that the appropriate court
has affixed its seal and attached its
certification of authenticity that the
will is in fact the decedent’s last will
and testament.

(c)-(d) [Reserved]

(e) In the case of a partnership or
corporation, the existence of which has
been terminated, if a receiver or trust-
ee has been duly appointed by a court
of competent jurisdiction in the United
States and has not been discharged
prior to the date of payment, payment
will be made to such receiver or trustee
in accordance with the order of the
court. In the event a receiver or trust-
ee duly appointed by a court of com-
petent jurisdiction in the TUnited
States makes an assignment of the
claim or any part thereof with respect
to which an award is made, or makes
an assignment of such award or any
part thereof, payment will be made to
the assignee as his interest may ap-
pear. In the latter circumstance, cer-
tified copies of the court orders show-
ing the authority of the receiver or
trustee to make the assignment shall
be submitted with the assignment. No
particular form of assignment is pre-
scribed, but the original assignment
must be submitted to, and will be re-
tained by the Treasury Department.

(f) In the case of a partnership or cor-
poration, the existence of which has
been terminated, if no receiver or
trustee has been duly appointed by a
court of competent jurisdiction in the
United States, or if such a receiver or
trustee has been discharged prior to
the date of payment without having
made an assignment, payment may be
made to the person or persons found by
the Comptroller General of the United
States to be entitled thereto. In this
circumstance, the person or persons
claiming payment shall submit to the
Financial Management Service, Treas-
ury Department, Hyattsville, MD 20782,
such documentary evidence as is appro-
priate to show his or their right to the
payment.
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(g) In the case of an assignment of an
award or any part thereof which is
made in writing and duly acknowl-
edged and filed after such award is cer-
tified to the Secretary of the Treasury,
payment may in the discretion of the
Secretary of the Treasury be made to
the assignee as his interest may ap-
pear. No particular form of assignment
is prescribed, but the original assign-
ment must be submitted to, and will be
retained by the Treasury Department.

[31 FR 9418, July 9, 1966, as amended at 34 FR
1897, Feb. 8, 1969; 49 FR 47001, Nov. 30, 1984; 58
FR 4578, Jan. 15, 1993]

§250.5 Manner of payment.

Payment will be made by check
drawn on the United States Treasury.
Checks will be mailed to the payee at
the address indicated on the voucher
application, unless subsequent to the
issue of the voucher application the
Treasury Department receives a writ-
ten request from the payee to deliver
the check to him at some other ad-
dress. Where the award has been en-
tered in favor of more than one person,
only one check will be drawn in mak-
ing payment unless the payees specify
the share of each and request separate
checks.

[31 FR 9418, July 9, 1966]

§250.6 Powers of attorney.

No power of attorney to sign a vouch-
er application will be recognized but a
power of attorney executed subsequent
to the certification of an award to the
Secretary of the Treasury to receive,
endorse and collect a check given in
payment on an award may be recog-
nized. An appropriate form for such a
power of attorney may be obtained
from the Financial Management Serv-
ice, Treasury Department, Hyattsville,
MD 20782.

[31 FR 9418, July 9, 1966, as amended at 49 FR
47001, Nov. 30, 1984; 58 FR 4578, Jan. 15, 1993]

§250.7

The Secretary of the Treasury or the
Comptroller General of the United
States may in any case require such
additional information and evidence as
may be deemed necessary.

[31 FR 9418, July 9, 1966]

Additional evidence.

Pt. 256
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266.51 Does FMS report Judgment Fund
payments to the IRS as income to the
payee on IRS Form 1099?

256.52 How does FMS issue a payment?

2566.53 How does the submitting agency
know when payment is made?

256.54 What happens if FMS denies a request
for payment?

Subpart G—Private Relief Bills

2566.60 How do I get paid for a Private Relief
Bill?
AUTHORITY: 31 U.S.C. 1304, 3728; 41 U.S.C.
612; 5 U.S.C. 2301 note.

SOURCE: 71 FR 60849, Oct. 17, 2006, unless
otherwise noted.

Subpart A—General Information

§256.0 What does this part cover?

This part applies to payments made
by the U.S. Department of the Treas-
ury (Treasury) pursuant to the Judg-
ment Fund statute, 31 U.S.C. 1304.

§256.1 What is Treasury’s role in pay-
ing awards and settlements from
the Judgment Fund?

(a) The Judgment Fund is a perma-
nent, indefinite appropriation which is
available to pay many judicially and
administratively ordered monetary
awards against the United States. In
addition, amounts owed under com-
promise agreements negotiated by the
U.S. Department of Justice in settle-
ment of claims arising under actual or
imminent litigation are normally paid
from the Judgment Fund, if a judg-
ment on the merits would be payable
from the Judgment Fund. Treasury’s
Financial Management Service (FMS)
certifies payments from the Judgment
Fund when the following four tests
have been met:

(1) Awards or settlements are final;

(2) Awards or settlements are mone-
tary;

(3) One of the authorities specified in
31 U.S.C. 1304(a)(3) provides for pay-
ment of the award or settlement; and

(4) Payment may not legally be made
from any other source of funds.

(b) Additionally, FMS requires that
requests for payment identify the stat-
ute that forms the basis of the under-
lying claim. The award or settlement
must comply with the statutory and
regulatory requirements that authorize
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the award or settlement. For example,
interest is payable on Judgment Fund
awards only if there is an express stat-
utory provision, contractual agreement
or constitutional waiver of sovereign
immunity authorizing the assessment
of interest against the United States.
Also, a tort under the Federal Tort
Claims Act (FTCA) is payable from the
Judgment Fund only when the award
amount exceeds $2,500 (for administra-
tive awards) and is in compliance with
the regulatory requirements at 28 CFR
part 14.

§256.2 Where can I find more informa-
tion about, and forms for, Judgment
Fund payments?

Detailed information related to Judg-
ment Fund payments, including copies
of all forms, can be found in the Treas-
ury Financial Manual (TFM), Volume
I, Part 6, Chapter 3100. The TFM is
available on the Judgment Fund Web
site at hitp://www.fms.treas.gov/
judgefund. Contact information for the
Judgment Fund Branch is also avail-
able on the Web site.

Subpart B—Requesting Payments

§256.10 Who may request payment
from the Judgment Fund?

(a) Court judgments and settlements of
litigation. The Department of Justice
must normally submit the request for
payment from the Judgment Fund.
Agencies that have independent liti-
gating authority may submit a request
for payment themselves if the Depart-
ment of Justice is not responsible for
the case.

(b) Administrative awards. The pro-
gram agency that is authorized to ap-
prove the award must submit the re-
quest for payment.

§256.11 How do agencies request pay-
ments?

Agencies must submit requests for
payments from the Judgment Fund on
FMS’s Judgment Fund payment re-
quest forms or by using other approved
methods as provided for on the Judg-
ment Fund Web site at htip:/
www.fms.treas.gov/judgefund. FMS pro-
vides forms and detailed information
about Judgment Fund payments in the
TFM, Volume I, Part 6, Chapter 3100.
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The TFM is also available on the Judg-
ment Fund Web site. The submitting
agency must complete and sign all re-
quired Judgment Fund forms and must
attach all required supporting docu-
ments.

§256.12 What supporting documenta-
tion must agencies submit to FMS
when requesting a payment from
the Judgment Fund?

(a) All payments. The submitting
agency must submit a copy of the judg-
ment or settlement agreement, as ap-
plicable, in addition to the request for
payment from the Judgment Fund. The
request for payment must be on the ap-
propriate Judgment Fund payment re-
quest forms.

(b) Awards to minors. For awards to
claimants that are minors, the submit-
ting agency must include in its submis-
sion to FMS documentation estab-
lishing that the payee, if different from
the claimant, is legally authorized to
act on behalf of the claimant. Docu-
mentation of court approvals (Federal,
State, or foreign) that are legally re-
quired for payment must be submitted
along with the request for payment
from the Judgment Fund. State law
typically specifies when money awards
to minors require the appointment of a
guardian. Agencies must list the appro-
priate controlling state law citation on
the payment request forms.

(c) Awards of costs. For awards of
costs, the submitting agency must in-
clude a copy of the ‘“bill of costs’ or
the Court’s order awarding costs. Only
those items expressly enumerated
under the cost statute, 28 U.S.C. 1920,
or other governing statute specific to
the award, are payable from the Judg-
ment Fund.

(d) Payments to multiple claimants/pay-
ees in a single award. For awards where
multiple payees are to receive separate
payments, the submitting agency must
complete separate Judgment Fund
Vouchers for Payment for each payee.
When there are multiple claimants in
an administrative tort matter, each
claimant’s award must independently
exceed the mandatory $2,500 threshold
in order for payment to be made from
the Judgment Fund. A claimant’s
threshold can be satisfied by combining

§256.20

amounts awarded for personal and
property damage under the FTCA.

(e) Awards of back pay. For awards of
back pay where the judgment does not
specifically state the principal
amounts to be paid and withholdings to
be made, the submitting agency must
include a spreadsheet indicating pre-
cisely which amounts are allocable to
net pay, deductions, and interest.

§256.13 Are agencies required to sup-
ply a taxpayer identification num-
ber (TIN) when submitting a re-
quest for payment?

Yes, agencies must include a valid
TIN on all requests for payments, un-
less the situation meets one of the ex-
ceptions listed in the FMS TIN Policy,
which may be found on the FMS Web
site at: hitp://www.fms.treas.gov/
tinpolicy/regulations.html. For an indi-
vidual, the TIN is the Social Security
Number. For a business, the TIN is the
Employer Identification Number issued
by IRS. The TIN provided must be for
the party entitled to the payment,
whether or not that party is the payee.
Failure to include a required TIN re-
sults in an incomplete request for pay-
ment.

§256.14 What happens if I submit an
incomplete request for payment?

FMS may return, without action,
any request for payment that is incom-
plete. If a request for payment is re-
turned for lack of necessary informa-
tion, the submitting agency may resub-
mit the request for payment once all
the required information is available.

Subpart C—Debt Collection

§256.20 How does an agency indicate
that a debt is to be offset from a
Judgment Fund payment?

The submitting agency must identify
on the appropriate Judgment Fund
form any known debt owed to the
United States that FMS is expected to
collect by setoff against the award.
Such a debt will be offset pursuant to
the provisions of 31 U.S.C. 3728.

109



§256.21

§256.21 Are Judgment Fund payments
offset to collect administrative
debts?

Yes, separate and apart from its role
as administrator of the Judgment
Fund, FMS, in its capacity as dis-
bursing official for the executive
branch, offsets Judgment Fund pay-
ments to collect delinquent, nontax
Federal debts through the Treasury
Offset Program (TOP). This rule ap-
plies only to the setoff of Judgment
Fund payments prior to payment cer-
tification, pursuant to 31 U.S.C. 3728,
and not to disbursing official offsets
pursuant to other authorities. (See 31
CFR 285.5 for requirements for dis-
bursing official offset of past-due delin-
quent, nontax debts pursuant to the
authority set forth in 31 U.S.C. 3716.)

§256.22 How does FMS set off an
award under 31 U.S.C. 3728?

The setoff statute establishes a two-
step process to collect debts that are
owed to the United States. If an agency
notifies FMS of a debt for which a
court has issued a judgment against a
debtor in favor of the United States, or
for which the IRS has issued a tax levy
pursuant to 26 U.S.C. 6331, then FMS
will automatically set off the debt
from the payment. If the debt owed to
the United States has not been judi-
cially determined, then FMS must no-
tify the claimant of the debt and re-
quest the debtor’s consent to a setoff.
If the debtor consents, then FMS will
set off the debt. If the debtor does not
consent, then FMS will withhold from
payment an amount equal to the debt.
FMS also may withhold an amount suf-
ficient to pay the cost of litigating the
debt to judgment. FMS then will con-
sult with the underlying agency and
the Department of Justice regarding
the necessity for a civil action to re-
duce the debt to judgment. If litigation
proceeds and is successful, FMS will
set off the debt. If the suit is unsuc-
cessful, FMS will pay the withheld
amount with interest accruing from
the date when payment would have
been made.
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Subpart D—Interest and Litigation
Costs

§256.30 When does
Fund pay interest?

the Judgment

Interest is paid when it is ordered in
the judgment pursuant to a statutory,
contractual or constitutional waiver of
sovereign immunity. Such waivers may
include interest as set forth under 41
U.S.C. 611 (Contract Disputes Act), 5
U.S.C. 5596 (Back Pay Act), or Title
VII, 42 U.S.C. 2000e-16 (Civil Rights Act
of 1991). In addition, post-judgment in-
terest is paid on awards eligible for in-
terest under 31 U.S.C. 1304(b) (unsuc-
cessful appeal by the Government).

§256.31 How does FMS compute inter-
est on payments?

FMS computes interest according to
the terms of the statute that waives
sovereign immunity for interest to be
awarded against the Federal govern-
ment. The statute that allows interest
must be cited on the appropriate Judg-
ment Fund form.

§256.32 What documentation must be
submitted to the Judgment Fund
Branch to preserve the right to
seek interest under 31 U.S.C.
1304(b) in a case where the govern-
ment has taken an appeal?

31 U.S.C. 1304(b) specifies that a
“¢ranscript of the judgment’” must be
filed with the Secretary of the Treas-
ury. This means that a copy of the
judgment must be filed with the Judg-
ment Fund Branch for interest to ac-
crue on a judgment of a federal district
court, the Court of Appeals for the Fed-
eral Circuit, or the United States Court
of Federal Claims. By practice, the suc-
cessful plaintiff files a copy of the
judgment. Whoever submits the judg-
ment should include a cover letter ex-
plaining that it is being submitted to
preserve interest rights under 31 U.S.C.
1304. A copy of the judgment and cover
letter must be sent to the Financial
Management Service, Judgment Fund
Branch, at the address indicated on the
Judgment Fund Web site at htip:/
www.fms.treas.gov/judgefund.

110



Fiscal Service, Treasury

§256.33 For what period of time is in-
terest computed under 31 U.S.C.
1304(b)?

Interest is computed from the date
that FMS receives the copy of the judg-
ment until the date preceding the ap-
pellate court’s affirmative ruling. If
the United States files a Notice of Ap-
peal which it later withdraws, interest
is paid on the award through the date
before the withdrawal of the Notice of
Appeal.

§256.34 Does the Judgment Fund pay
all litigation costs?

FMS certifies for payment only those
costs that are enumerated in the cost
statute, 28 U.S.C. 1920, or as set forth
under a statute that specifically gov-
erns payment of the award.

Subpart E—Reimbursements to the
Judgment Fund

§256.40 When must an agency reim-
burse the Judgment Fund?

Agencies are required to reimburse
the Judgment Fund for payments made
pursuant to the Contract Disputes Act
(CDA), 41 U.S.C. 612, and payments
made pursuant to the Notification and
Federal Employees Antidiscrimination
and Retaliation Act of 2002 (No FEAR),
5 U.S.C. 2301 note. The TFM, available
on the Judgment Fund Web site at
hitp://www.fms.treas.gov/judgefund, con-
tains more information about how
FMS bills agencies and collects such
reimbursements.

§256.41 When is reimbursement due
for CDA and No FEAR payments?

Reimbursement for a CDA or No
FEAR payment should be made
promptly upon notification from FMS
of the amount due. If the agency is un-
able to timely reimburse FMS, the
agency must contact FMS to establish
a reimbursement plan. Under Office of
Personnel Management (OPM) regula-
tions, No FEAR reimbursements or
payment reimbursement plans must be
made within 45 days of the request for
reimbursement. See 5 CFR part 724.
Agencies that do not meet this require-
ment will be listed on FMS’s public
Web site.

§256.52

Subpart F—Additional Provisions

§256.50 How does FMS process back
pay awards?

The submitting agency may request
one of two methods to process back pay
awards.

(a) One method has three parts. The
first part is a payment of net back pay
(and interest if authorized), which is
sent to the plaintiff or to the plaintiff’s
attorney, as directed by the submitting
agency. The second part is a payment
to the agency of deductions from the
net back pay. The third part is a pay-
ment of attorney fees, which is sent di-
rectly to the attorney.

(b) Under the second method, FMS
pays the entire back pay award to the
agency out of whose actions the claim
arose. The agency then issues amounts
representing back pay (and interest if
authorized) to the plaintiff and retains
amounts representing deductions. FMS
pays the attorney fees directly to the
attorney.

[71 FR 60849, Oct. 17, 2006; 71 FR 62050, Oct. 20,
2006]

§256.51 Does FMS report Judgment
Fund payments to the IRS as in-
come to the payee on IRS Form
1099?

No, FMS does not report Judgment
Fund payments as potential taxable in-
come to the IRS. FMS does not have
sufficient information about the pay-
ment to determine if a Form 1099 must
be issued or to prepare such a form
when required. To the extent any Form
1099 needs to be issued, it is the respon-
sibility of the agency submitting the
payment request to do so.

§256.52 How does FMS issue a pay-
ment?

Pursuant to 31 CFR part 208, Judg-
ment Fund payments are to be made by
electronic funds transfer (EFT). FMS
will issue an electronic payment to the
payee’s account as specified on the ap-
propriate Judgment Fund form. If a
submitting agency determines that a
waiver (in accordance with 31 CFR part
208) to the requirement for payment by
EFT is appropriate, FMS will issue a
payment by check. The Voucher for
Payment must direct payment to the
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payee designated in the judgment or
settlement agreement.

§256.53 How does the submitting
agency know when payment is
made?

FMS will e-mail the agency contact
when payment is disbursed, if the agen-
cy contact has provided an email ad-
dress on the appropriate Judgment
Fund form. Also, FMS maintains an
on-line payment status system that
the submitting agency can access to
determine the status of a payment. The
payment reporting system can be
accessed from the Judgment Fund Web
site at hitp://www.fms.treas.gov/
judgefund.

§256.54 What happens if FMS denies a
request for payment?

FMS must deny any request for pay-
ment that fails to satisfy the require-
ments of 31 U.S.C. 1304. The submitting
agency may request reconsideration of
a payment denial. The submitting
agency must provide an explanation of
how the request for payment meets the
four tests contained in section 256.1 of
this part. If applicable, requests for re-
consideration must contain a reference
to the agency’s program authority and
include specific funding provisions that
pertain to the program activity that
resulted in the claim. If, upon reconsid-
eration, FMS determines that payment
from the Judgment Fund is appro-
priate, and the agency has already
made payment to the plaintiff or
claimant, FMS will reimburse the
agency from the Judgment Fund.

Subpart G—Private Relief Bills

§256.60 How do I get paid for a Pri-
vate Relief Bill?

You may apply for payment by send-
ing a request letter along with sup-
porting documentation, to include a
copy of the private relief act and proof
of your identity, to the address speci-
fied on the FMS Web site at http:/
www.fms.treas.gov/privaterelief.
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PART 270—AVAILABILITY OF
RECORDS

Sec.

270.1 Rules governing availability of infor-
madtion.

270.2 Materials available for inspection and
copying.

270.3 Requests for identifiable records.

270.4 Fees for services.

AUTHORITY: 5 U.S.C. 552.

SOURCE: 58 FR 25943, Apr. 29, 1993, unless
otherwise noted.

§270.1 Rules governing availability of
information.

The records of the Financial Manage-
ment Service required by 5 U.S.C. 552
to be made available to the public shall
be made available in accordance with
the definitions, procedures and other
provisions of the regulations on the
Disclosure of Records of the Office of
the Secretary and of other bureaus and
offices of the Department issued under
5 U.S.C. 552 and published as part 1 of
title 31 of the Code of Federal Regula-
tions, except as provided in these regu-
lations.

§270.2 Materials available for inspec-
tion and copying.

(a) Materials available. The materials
in the Financial Management Service
which are required by 5 U.S.C. 552(a)(2)
to be made available for public inspec-
tion and copying are the following:

(1) Final opinions, as well as orders,
made in the adjudication of cases.
These will include final dispositions of
claims on Government checks which
are of a precedential nature. Generally,
however, the Financial Management
Service does not issue orders in the ad-
judication of cases.

(2) Statements of policy and interpre-
tations which have been adopted by the
Service and are not published in the
FEDERAL REGISTER.

(3) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public. These materials in-
clude sections of the Treasury Finan-
cial Manual and such Department Cir-
culars applicable to Financial Manage-
ment Service operations, that have
been determined by the agency to af-
fect a member of the public, and have
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not been incorporated into that man-
ual or published as parts of title 31 of
the Code of Federal Regulations.

(4) Current indices for the foregoing
materials.

(b) Location. The materials listed in
paragraph (a) of this section issued on
or after the effective date of these reg-
ulations are available for inspection
and copying during office hours in the
public reading room of the Treasury
Department, 15th Street and Pennsyl-
vania Avenue, NW., Washington, DC
20220. Materials issued prior thereto
are available in the public reading
room to the extent feasible. If not so
available, they may be requested as
identifiable records.

§270.3 Requests for identifiable

records.

(a) Procedure. A written request for
an identifiable record shall be ad-
dressed to: Freedom of Information
Disclosure Officer, Financial Manage-
ment Service, 401 14th Street, SW.,
Washington, DC 20227.

(b) Determination of request. Deter-
mination as to the disclosure of a
record request shall be made, subject
to appeal to the Commissioner of the
Financial Management Service, by the
head of the division in which the record
belongs and by the Disclosure Officer of
the agency. The decision of the Com-
missioner shall constitute final agency
action, unless the Commissioner refers
the appeal to the Fiscal Assistant Sec-
retary, in which case the decision of
the Fiscal Assistant Secretary shall
constitute final agency action.

§270.4 Fees for services.

Fees for services performed by the
Financial Management Service will be
imposed and collected as set forth in
part 1 of title 31 of the Code of Federal
Regulations.

PART 281—FOREIGN EXCHANGE
OPERATIONS

Sec.
281.1
281.2
281.3
281.4
281.5
281.6
281.7

Authority.

[Reserved]

Collections.

Guaranty funds.

Depositaries.

Withdrawals from Treasury accounts.
Limitations.

§281.3

281.8 Reporting and accounting.
281.9 General provisions.

AUTHORITY: Sec. 114, 64 Stat. 836, sec. 613, 75
Stat. 443; 31 U.S.C. 66b, 22 U.S.C. 2363, E.O.
10488, 18 FR 5699, 3 CFR, 1949-1953 Comp., p.
972, E.O. 10900, 26 FR 143, 3 CFR, 1959-1963
Comp., p. 429.

SOURCE: 26 FR 10054, Oct. 26, 1961, unless
otherwise noted.

§281.1 Authority.

By virtue of the authority vested in
the Secretary of the Treasury by sec-
tion 114 of the Budget and Accounting
Procedures Act of 1950, 64 Stat. 836, 31
U.S.C. 66b; section 613 of the Act of
September 4, 1961, 75 Stat. 443; Execu-
tive Order No. 10488, 18 FR 5699, 3 CFR
1949-1953 Comp.; and Executive Order
No. 10900, 26 FR 143, the following regu-
lations are prescribed for administra-
tion of the purchase custody, deposit,
transfer, sale and reporting of foreign
exchange (including credits and cur-
rencies) by executive departments and
agencies (hereinafter referred to as
agencies).

§281.2 [Reserved]

§281.3 Collections.

Foreign exchange collected by agen-
cies shall be delivered promptly into
the custody of accountable officers for
credit to accounts of the Secretary of
the Treasury (hereinafter referred to as
the Secretary) unless otherwise di-
rected by the Secretary. The term
‘‘collections,” for the purpose of these
regulations in this part, does not in-
clude foreign exchange acquired by the
United States by purchase with dollars.
The accountable officer shall maintain
records, showing the collections, by
source, and indicating the miscella-
neous receipt accounts or other ac-
counts in the Treasury to be credited
with dollar proceeds from sale of the
foreign exchange, and such further
classifications as may be needed to in-
dicate exchange which can be used only
for restricted purposes. Accountable of-
ficers shall be advised by the collecting
agencies of the source of collections
and any restrictions on the use of the
foreign exchange in order that the fore-
going records may be maintained.
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§281.4 Guaranty funds.

The regulations in this part are ap-
plicable to all foreign exchange ac-
quired by the United States under
guaranty provisions of section 1011 of
the United States Information and
Educational Exchange Act of 1948, as
amended (22 U.S.C. 1442), except that
receipts of such foreign exchange shall
be deposited in the foreign exchange
accounts of the United States Treasury
referred to in §281.5(c).

§281.5 Depositaries.

(a) Except as provided in paragraph
(b) of this section, foreign exchange
which is held by accountable officers
for account of the Secretary and for-
eign exchange acquired by accountable
officers by purchase or otherwise,
which is not immediately disbursed but
is held by such officers for their own
account or for the account of any agen-
cy, shall be maintained only in deposi-
taries designated by the Secretary. Un-
less otherwise directed by the Sec-
retary, accountable officers are not re-
quired to have separate depositary ac-
counts for foreign exchange held for
the Secretary’s account.

(b) Accountable officers may carry
foreign exchange as cash outside de-
positaries only pursuant to authority
granted in accordance with Treasury
Department Circular No. 1030 dated
July 24, 1959, as amended.

(c) Deposits in and withdrawals from
foreign exchange accounts maintained
with depositaries in the name of the
United States Treasury will be made
only as directed by the Secretary.

§281.6 Withdrawals from Treasury ac-
counts.

Foreign exchange shall be withdrawn
from accounts of the Secretary on the
books of accountable officers or from
the foreign exchange accounts carried
with depositaries in the name of the
United States Treasury, only for the
purpose of sale for dollars or transfer
to agencies for authorized purposes,
without reimbursement to the Treas-
ury, as provided by or pursuant to law.
Such transfers, as well as transfers be-
tween foreign exchange accounts of the
Secretary and between foreign ex-
change accounts in the name of the
United States Treasury, shall be made
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only by direction of the Secretary. An
agency requiring foreign exchange
from the Treasury Department shall
make request of the Secretary, indi-
cating the amount of exchange re-
quired, in units of foreign currency,
and the name and location of the ac-
countable officer to receive the ex-
change. To the extent practicable and
desirable, standing authorizations will
be given for withdrawals from accounts
of the Secretary. The following condi-
tions apply to the sale of foreign ex-
change and to the requisition of foreign
exchange without dollar payment:

(a) Sales. With respect to the sale of
foreign exchange held in accounts of
the Secretary, the payment in dollars
shall be calculated at the rate of ex-
change that would otherwise be avail-
able to the United States for the acqui-
sition of the foreign exchange for its
official disbursements unless otherwise
determined by the Treasury Depart-
ment in consultation with the agencies
concerned. When the rate that would
otherwise be available to the United
States is not readily ascertainable, the
Treasury Department shall be con-
sulted. The dollar proceeds realized
from the sale of exchange shall be cred-
ited to the appropriate receipt, appro-
priation or refund account on the
books of the Treasury. The dollar pay-
ment for foreign exchange purchased
shall not be charged as an appropria-
tion expenditure until the foreign ex-
change is disbursed.

(b) Transfers without reimbursement.
When foreign exchange is to be ob-
tained from the Treasury Department
without payment of dollars, the agency
concerned shall furnish written certifi-
cation that the exchange may be used
without reimbursement to the Treas-
ury, citing the relevant legal author-
ity. In cases where international agree-
ments or Bureau of the Budget alloca-
tions specify the programs for which
foreign exchange may be used, the Sec-
retary may transfer exchange to agen-
cies without requiring a certification.

[26 FR 10054, Oct. 26, 1961, as amended at 29
FR 11497, Aug. 11, 1964]
§281.7 Limitations.

The following limitations apply to
the purchase and holding of foreign ex-
change:
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(a) Unless otherwise authorized by
the Secretary, no agency or account-
able officer shall purchase, or direct
the purchase of, foreign exchange from
any source outside the Government of
the United States, except when ex-
change for the purpose intended is not
available for purchase from within the
Government.

(b) All foreign exchange acquired by
agencies by transfer from the Treasury
Department, without payment of dol-
lars, for the purpose of making author-
ized expenditures, shall be placed with
accountable officers for account of the
agencies concerned.

(c) Unless otherwise authorized by
the Secretary, no accountable officer
shall purchase foreign exchange which,
together with the balance on hand at
the time of purchase, would exceed es-
timated requirements for a thirty-day
period.

(d) To the maximum extent possible,
foreign exchange accounts which are
earmarked for specific programs shall
be maintained on an unfunded basis.
Each agency responsible for admin-
istering international agreements per-
taining to the use of foreign exchange
held in funded accounts shall review
the agreement and other consider-
ations relevant to each such account at
least annually to determine if the ac-
count can be placed on an unfunded
basis, and shall initiate appropriate ac-
tion to accomplish the objective of
minimizing the number of funded pro-
gram accounts and the amounts there-
in. The resulting determinations and
the status of actions undertaken shall
be furnished in writing to the Treasury
Department within 60 days from the
date of this regulation and each time
thereafter that there is a change of sta-
tus of a particular account, or as re-
quested by the Treasury Department.
Exchange which becomes eligible for
removal from a funded status either as
a result of the foregoing determina-
tions, or because of the expiration of
the period of availability for restricted
use under the terms of international
agreements, or for other reasons, shall
be released promptly by the program
agency for transfer to a nonrestricted
Treasury sales account.

[26 FR 10054, Oct. 26, 1961, as amended at 29
FR 11497, Aug. 11, 1964]
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§281.8 Reporting and accounting.

The Treasury Department will main-
tain a system of central accounting
and reporting for the purpose of pro-
viding information on foreign exchange
operations to the President, the Con-
gress, and the public. The Treasury De-
partment will also prescribe rules to
enhance consistency in reporting of
foreign exchange operations by all
agencies. Agencies shall furnish such
reports and information as may be re-
quired for the administration of the
provisions of this circular.

§281.9 General provisions.

(a) Nothing contained in this part
shall be construed as having the effect
of superseding or amending the provi-
sions of any regulations issued or ap-
proved by the Secretary pursuant to
the Act of December 23, 1944, as amend-
ed (67 Stat. 61).

(b) The Secretary may waive, with-
draw, or amend at any time or from
time to time any or all of the provi-
sions of the regulations of this part.

(c) Implementing regulations within
the framework of this circular will be
issued by the Fiscal Assistant Sec-
retary of the Treasury. All communica-
tions pertaining to the administration
of the provisions of this part shall be
directed to the Fiscal Assistant Sec-
retary.

PART 285—DEBT COLLECTION AU-
THORITIES UNDER THE DEBT COL-
Ii%%ZION IMPROVEMENT ACT OF

Subpart A—Disbursing Official Offset

Sec.

285.1 Collection of past-due support by ad-
ministrative offset.

285.2 Offset of tax refund payments to col-
lect past-due, legally enforceable nontax
debt.

285.3 Offset of tax refund payments to col-
lect past-due support.

285.4 Offset of Federal benefit payments to
collect past-due, legally enforceable
nontax debt.

285.5 Centralized offset of Federal payments
to collect nontax debts owed to the
United States.

285.6 Administrative offset under reciprocal
agreements with states.

285.7 Salary offset.
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285.8 Offset of tax refund payments to col-
lect certain debts owed to States.

Subpart B—Authorities Other Than Offset

285.11 Administrative wage garnishment.

285.12 Transfer of debts to Treasury for col-
lection.

285.13 Barring delinquent debtors from ob-
taining Federal loans or loan insurance
or guarantees.

AUTHORITY: 5 U.S.C. 5514; 26 U.S.C. 6402; 31
U.S8.C. 321, 3701, 3711, 3716, 3719, 3720A, 3720B,
3720D; 42 U.S.C. 664; E.O. 13019, 61 FR 51763, 3
CFR, 1996 Comp., p. 216.

SOURCE: 62 FR 34179, June 25, 1997, unless
otherwise noted.

Subpart A—Disbursing Official
Offset

§285.1 Collection of past-due support
by administrative offset.

(a) Definitions. For purposes of this
section:

Administrative offset means with-
holding funds payable by the United
States (including funds payable by the
United States on behalf of a State gov-
ernment) to, or held by the United
States for, a person to satisfy a debt.

Debt as used in this section is syn-
onymous with the term past-due sup-
port.

Disbursing official includes an official
who has authority to disburse public
money pursuant to 31 U.S.C. 3321 or an-
other Federal law.

FMS means the Financial Manage-
ment Service, a bureau of the Depart-
ment of the Treasury. FMS is the des-
ignee of the Secretary of the Treasury
for all matters concerning this section,
unless otherwise specified.

HHS means the Department of Health
and Human Services, Office of Child
Support Enforcement.

Past-due support means the amount of
support determined under a court
order, or an order of an administrative
procedure established under State law,
for support and maintenance of a child,
or of a child and the parent with whom
the child is living, which has not been
paid. The term child as used in this def-
inition is not limited to minor chil-
dren.

Past-due support being enforced by the
State means there has been an assign-
ment of the support rights to the
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State, or the State making the request
for offset is providing services to indi-
viduals pursuant to 42 U.S.C. 654(b)
(section 454(5) of the Social Security
Act), or the State is enforcing support
pursuant to a cooperative agreement
with or by an Indian tribal govern-
ment.

State means the several States of the
United States. The term State also in-
cludes the District of Columbia, Amer-
ican Samoa, Guam, the United States
Virgin Islands, the Commonwealth of
the Northern Mariana Islands, and the
Commonwealth of Puerto Rico.

Secretary means the Secretary of the
Treasury.

(b) General rule. FMS may enter into
a reciprocal agreement with a State for
the collection of past-due support being
enforced by the State by administra-
tive offset from certain Federal pay-
ments. Upon notification of past-due
support either directly from a State
which has entered into such an agree-
ment or from HHS, disbursing officials
of FMS or any other disbursing official
of the United States shall offset Fed-
eral payments which are subject to off-
set under this section, to collect past-
due support. The amount offset, minus
the offset fee, shall be forwarded to the
State to be distributed in accordance
with applicable laws and procedures.

(c) Agreements. FMS may enter into
reciprocal agreements with States for
disbursing officials of FMS and any
other Federal disbursing official to off-
set certain Federal payments to collect
past-due support being enforced by the
State. The agreement shall contain
any requirements which FMS considers
appropriate to facilitate the offset and
prevent duplicative efforts and shall
require States to prescribe procedures
governing the collection of past-due
support by Federal administrative off-
set. For purposes of this section, recip-
rocal means of mutual benefit. An
agreement between FMS and a State to
collect past-due support by offsetting
Federal payments will be considered of
mutual benefit and it is not required
that States conduct administrative off-
sets to collect debts owed to the Fed-
eral Government. States which have
entered into an agreement with FMS
pursuant to this section may there-
after request, in the manner prescribed
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herein, that an offset be performed.
Such requests shall be made by the ap-
propriate State disbursing official
which, for purposes of this section,
means an appropriate official of the
State agency which administers or su-
pervises the administration of the
State plan under Title IV-D of the So-
cial Security Act.

(d) Notification to FMS of past-due sup-
port. (1) States notifying FMS of past-
due support must do so in the manner
and format prescribed by FMS. States
notifying HHS of past-due support
must do so in the manner and format
prescribed by HHS. HHS shall notify
FMS of all past-due support referred to
HHS by States for collection by admin-
istrative offset provided that the re-
quirements of paragraphs (d)(3) and (h)
of this section have been met.

(2) When a State has knowledge that
past-due support is being enforced by
more than one State, the State noti-
fying FMS or HHS of the past-due sup-
port must inform any other State in-
volved in enforcing the past-due sup-
port when it refers the debt for offset
and when it receives the offset amount.

(3) The notification of past-due sup-
port must be accompanied by a certifi-
cation that the debt is past-due, legally
enforceable, and that the State has
complied with all the requirements as
set forth in paragraph (h) of this sec-
tion and with any requirements im-
posed by State law or procedure. For
debts so certified, the Secretary may
waive sections 552a (0) and (p) of Title
5, United States Code, where applica-
ble, in accordance with the Secretary’s
authority under 31 U.S.C. 3716(f).

(4) FMS may reject a notification of
past-due support which does not com-
ply with the requirements of this sec-
tion. The State will be notified of the
rejection along with the reason for the
rejection.

(e) Minimum amount of past-due sup-
port. FMS will reject a notification of
past-due support where the past-due
support owed is less than $25.00. This
amount may be adjusted from time to
time by FMS to ensure that the cost of
collection does not exceed the debt.

(f) Limitations. Debts properly sub-
mitted to FMS for administrative off-
set will remain subject to collection by
administrative offset until withdrawn

§285.1

by the State provided the debt remains
past-due and legally enforceable.

(g) Notification of changes in status of
debt. The State notifying FMS or HHS
of past-due support shall, in the man-
ner and in the time frames provided by
FMS or HHS, notify FMS or HHS of de-
letions or decreases in the amount of a
debt referred for collection by adminis-
trative offset. The State may notify
FMS or HHS of any increases in the
amount of a debt referred for collection
by administrative offset provided the
State has complied with the require-
ments of paragraph (h) of this section
with regard to those amounts.

(h) Advance notification of intent to
collect by administrative offset. (1) The
State, or FMS or HHS on behalf of the
State, if the State requests and FMS or
HHS agrees, shall send a written notifi-
cation, at least 30 days in advance of
referral of the debt for offset, to the in-
dividual owing past-due support, in-
forming the individual that the State
intends to refer the debt for collection
by administrative offset against Fed-
eral payments. The notice must also
inform the individual of:

(i) The nature and amount of the
debt; and

(ii) The right to an administrative re-
view by the State referring the debt or,
upon the request of the individual, by
the State with the order upon which
the referral was based, of the deter-
mination of the State with respect to
the debt and of the procedures and
time frames established by the State
for such reviews.

(2) Prior to referring a debt to FMS
for collection by administrative offset,
States must provide individuals with a
reasonable opportunity to exercise the
rights enumerated in paragraph (h)(1)
of this section in accordance with pro-
cedures prescribed by the State.

(i) Payments subject to offset. Federal
payments subject to offset under this
section include all Federal payments
except:

(1) Payments due to an individual
under

(i) Title IV of the Higher Education
Act of 1965;

(ii) The Social Security Act;

(iii) Part B of the Black Lung Bene-
fits Act;

117



§285.1

(iv) Any law administered by the
Railroad Retirement Board;

(2) Payments which the Secretary de-
termines are exempt from offset in ac-
cordance with paragraph (k) of this
section;

(3) Payments from which collection
of past-due support by administrative
offset is expressly prohibited by law;

(4) Payments made under the Inter-
nal Revenue Code of 1986 (except that
tax refund payments are subject to off-
set under separate authority); and

(5) Payments made under the tariff
laws of the United States.

(j) Special provisions applicable to Fed-
eral salary payments. (1) Unless a lower
maximum offset limitation is provided
by applicable State law, the maximum
part of a Federal salary payment per
pay period subject to offset to collect
past-due support shall not exceed those
amounts set forth at section 1673(b)(2)
(A) and (B) of Title 15, United States
Code, as follows:

(1) Fifty (60%) percent of the debtor’s
aggregate disposable earnings for any
pay period, where the debtor asserts by
affidavit, or by other acceptable evi-
dence, that he/she is supporting a
spouse and/or dependent child, other
than the former spouse and/or child for
whom support is being collected, ex-
cept that an additional five (5%) per-
cent will apply if it appears that such
earnings are to enforce past-due sup-
port for a period which is twelve (12)
weeks or more prior to the pay period
to which the offset applies. A debtor
shall be considered to be supporting a
spouse and/or dependent child only if
the debtor provides over half of the
spouse’s and/or dependent child’s sup-
port.

(ii) Sixty (60%) percent of the debt-
or’s aggregate disposable earnings for
any pay period where the debtor fails
to assert by affidavit or establish by
other acceptable evidence that he/she
is supporting a spouse and/or dependent
child, other than a former spouse and/
or child for whom support is being col-
lected, except that an additional five
(6%) percent will apply if it appears
that such earnings are to enforce past-
due support for a period which is
twelve (12) weeks or more prior to the
pay period to which the offset applies.
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(2) The maximum allowable offset
amount shall be reduced by the amount
of any deductions in pay resulting from
a garnishment order for support. Noth-
ing in this rule is intended to alter
rules applicable to processing garnish-
ment orders for child support and/or al-
imony.

(3) Federal salary payments subject
to offset for the collection of past-due
support include current basic pay, spe-
cial pay, incentive pay, retainer pay,
overtime, or in the case of an employee
not entitled to basic pay, other author-
ized pay. Aggregate disposable earnings
for purposes of determining the max-
imum amounts which may be offset
under paragraph (j)(1) of this section is
Federal salary pay remaining after the
deduction of:

(i) Any amount required by law to be
withheld;

(ii) Amounts properly withheld for
Federal, State or local income tax pur-
poses;

(iii) Amounts deducted as health in-
surance premiums;

(iv) Amounts deducted as normal re-
tirement contributions, not including
amounts deducted for supplementary
coverage; and

(v) Amounts deducted as normal life

insurance premiums not including
amounts deducted for supplementary
coverage.

(4) At least 30 days in advance of off-
set, the disbursing official shall send
written notice to the debtor of the
maximum offset limitations described
in paragraph (j)(1) of this section. The
notice shall include a request that the
debtor submit supporting affidavits or
other documentation necessary to de-
termine the applicable offset percent-
age limitation. The notice shall also
inform the debtor of the percentage
that will be deducted if he/she fails to
submit the requested documentation.

(5) At the time the past-due support
debt is submitted for offset, the State
shall advise FMS or HHS if the max-
imum amount of a Federal salary pay-
ment that may be offset is less than
the amount described under this para-
graph.

(k) Payments exempt from administra-
tive offset to collect past-due support
being enforced by a State. The Secretary
will exempt from administrative offset
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under this part payments made under
means-tested programs when requested
by the head of the Federal agency
which administers the program. For
purposes of this section, means-tested
programs are programs for which eligi-
bility is based on a determination that
income and/or assets of the beneficiary
are inadequate to provide the bene-
ficiary with an adequate standard of
living without program assistance. The
Secretary may exempt from adminis-
trative offset under this section any
other class or type of payment upon
the written request of the head of the
agency which authorizes the payments.
In determining whether or not to grant
such exemptions, the Secretary shall
give due consideration to whether ad-
ministrative offset would tend to inter-
fere substantially with or defeat the
purposes of the payment agency’s pro-
gram.

(1) Fees. A fee which FMS has deter-
mined to be sufficient to reimburse
FMS for the full cost of the offset pro-
cedure, shall be deducted from each off-
set amount. FMS will notify the
States, annually and in advance, of the
amount of the fee to be charged for
each offset.

(m) Offsetting payments—(1) Con-
ducting the offset. Disbursing officials of
the Department of the Treasury, the

Department of Defense, the TUnited
States Postal Service, or any other
Government corporation, any dis-

bursing official of the United States
designated by the Secretary, or any
disbursing official of an executive de-
partment or agency that disburses Fed-
eral payments shall offset payments
subject to offset under this section to
satisfy, in whole or part, a debt owed
by the payee. Disbursing officials shall
compare payment certification records
with records of debts submitted to
FMS for collection by administrative
offset. A match will occur when the
taxpayer identifying number and name
control of a payment record are the
same as the taxpayer identifying num-
ber and name control of a debt record.
The taxpayer identifying number for
an individual is the individual’s social
security number. When a match occurs
and all other requirements for offset
have been met, the disbursing official
shall offset the payment to satisfy, in
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whole or part, the debt. Any amounts
not offset shall be paid to the payee.
The amount that can be offset from a
single payment is the lesser of the
amount of the debt (including interest,
penalties, and administrative costs);
the amount of the payment; or the
amount of the payment available for
offset if a statute or regulation pro-
hibits offset of the entire amount.
Debts remain subject to collection by
offset until paid in full.

(2) Disposition of amounts collected.
FMS will transmit amounts collected
for debts, less fees charged under para-
graph (1) of this section, to HHS or to
the appropriate State. If FMS learns
that an erroneous offset payment has
been made to HHS or any State, FMS
will notify HHS or the appropriate
State that an erroneous offset payment
has been made. FMS may deduct the
amount of the erroneous offset pay-
ment from amounts payable to HHS or
the State, as the case may be. Alter-
natively, upon FMS’ request, the State
shall return promptly to the affected
payee or FMS an amount equal to the
amount of the erroneous payment (un-
less the State previously has paid such
amounts, or any portion of such
amounts, to the affected payee). HHS
and States shall notify FMS any time
HHS or a State returns an erroneous
offset payment to an affected payee.
FMS and HHS, or the appropriate
State, will adjust their debtor records
accordingly.

(n) Administrative offset priorities. (1) A
levy pursuant to the Internal Revenue
Code of 1986 shall take precedence over
deductions under this section.

(2) Offsets will be applied first to
past-due support being enforced by the
State before any other offsets under
this part.

(0) Notification of offset. (1) Disbursing
officials of FMS or any other dis-
bursing official which conducts an off-
set will notify the payee in writing of
the occurrence of the offset to satisfy
past-due support. The notice shall in-
form the payee of the type and amount
of the payment that was offset; the
identity of the State which requested
the offset; and a contact point within
the State that will handle concerns re-
garding the offset. Disbursing officials
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shall not be liable for failure to provide
this notice.

(2) Disbursing officials of FMS or any
other disbursing official which con-
ducts an offset under this section will
share with HHS, upon request by the
Secretary of HHS, information con-
tained in payment certification records
of persons who are delinquent in child
support obligations that would assist
in the collection of such debts. When
no offset is conducted, disbursing offi-
cials of FMS or any other disbursing
official, will provide such information
to HHS to the extent such information
is available from offset activities con-
ducted by FMS and other disbursing of-
ficials.

(p) Liability of disbursing officials and
payment agencies. Neither the dis-
bursing official nor the agency author-
izing the payment shall be liable for
the amount of the administrative off-
set on the basis that the underlying ob-
ligation, represented by the payment
before the administrative offset was
taken, was not satisfied. Disbursing of-
ficials will notify the agency author-
izing the payment that the offset has
occurred so that the agency author-
izing the payment may direct any in-
quiries concerning the offset to the ap-
propriate State.

[62 FR 36210, July 7, 1997, as amended at 63
FR 46145, Aug. 28, 1998; 74 FR 27433, June 10,
2009]

§285.2 Offset of tax refund payments
to collect past-due, legally enforce-
able nontax debt.

(a) Definitions. For purposes of this
section:

Creditor agency means a Federal agen-
cy owed a claim that seeks to collect
that claim through tax refund offset.

Debt or claim refers to an amount of
money, funds, or property which has
been determined by an agency official
to be due the United States from any
person, organization, or entity, except
another Federal agency. For the pur-
poses of this section, the terms
“claim” and ‘‘debt” are synonymous
and interchangeable and includes debt
administered by a third party acting as
an agent for the Federal Government.

Debtor means a person who owes a
debt or claim. The term ‘‘person’ in-
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cludes any individual, organization or
entity, except another Federal agency.

FMS means the Financial Manage-
ment Service, a bureau of the Depart-
ment of the Treasury.

IRS means the Internal Revenue
Service, a bureau of the Department of
the Treasury.

Tax refund offset means withholding
or reducing a tax refund payment by an
amount necessary to satisfy a debt
owed by the payee(s) of a tax refund
payment.

Tax refund payment means any over-
payment of Federal taxes to be re-
funded to the person making the over-
payment after the IRS makes the ap-
propriate credits as provided in 26
U.S.C. 6402(a) and 26 CFR 6402-3(a)(6)(1)
for any liabilities for any tax on the
part of the person who made the over-
payment.

(b) General rule. (1) A Federal agency
(as defined in 26 U.S.C. 6402(g)) that is
owed by a person a past-due, legally en-
forceable nontax debt shall notify FMS
of the amount of such debt for collec-
tion by tax refund offset. However, any
agency subject to section 9 of the Act
of May 18, 1933 (16 U.S.C. 831h) owed
such a debt may, but is not required to,
notify FMS of the amount of such debt
for collection by tax refund offset.

(2) FMS will compare tax refund pay-
ment records, as certified by the IRS,
with records of debts submitted to
FMS. A match will occur when the tax-
payer identifying number (as that term
is used in 26 U.S.C. 6109) and name (or
derivation of the name, known as a
“‘name control’’) of a payment certifi-
cation record are the same as the tax-
payer identifying number and name
control of a debtor record. When a
match occurs and all other require-
ments for tax refund offset have been
met, FMS will reduce the amount of
any tax refund payment payable to a
debtor by the amount of any past-due,
legally enforceable debt owed by the
debtor. Any amounts not offset will be
paid to the payee(s) listed in the pay-
ment certification record.

(3) This section does not apply to any
debt or claim arising under the Inter-
nal Revenue Code.
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(4)(i) This section applies to Federal
0ld Age, Survivors and Disability In-
surance (OASDI) overpayments pro-
vided the requirements of 31 U.S.C.
3720A(f)(1) and (2) are met with respect
to such overpayments.

(ii) For purposes of this section,
OASDI overpayment means any over-
payment of benefits made to an indi-
vidual under title II of the Social Secu-
rity Act (42 U.S.C. 401 et seq.).

(5) A creditor agency is not precluded
from using debt collection procedures,
such as wage garnishment, to collect
debts that have been submitted to FMS
for purposes of offset under this part.
Such debt collection procedures may
be used separately or in conjunction
with offset collection procedures.

(c) Regulations. Prior to submitting
debts to FMS for collection by tax re-
fund offset, Federal agencies shall pro-
mulgate temporary or final regulations
under 31 U.S.C. 3716 and 31 U.S.C. 3720A,
governing the agencies’ authority to
collect debts by administrative offset,
in general, and offset of tax refund pay-
ments, in particular.

(d) Agency certification and referral of
debt—(1) Past-due, legally enforceable
debt eligible for taxr refund offset. For
purposes of this section, when a Fed-
eral agency refers a past-due, legally
enforceable debt to FMS for tax refund
offset, the agency will certify to FMS
that:

(i) The debt is past-due and legally
enforceable in the amount submitted
to FMS and that the agency will en-
sure that collections are properly cred-
ited to the debt;

(ii) The creditor agency has made
reasonable efforts to obtain payment of
the debt in that the agency has:

(A) Submitted the debt to FMS for
collection by administrative offset and
complied with the provisions of 31
U.S.C. 3716(a) and related regulations,
to the extent that collection of the
debt by administrative offset is not
prohibited by statute;

(B) Notified, or has made a reason-
able attempt to notify, the debtor that
the debt is past-due, and unless repaid
within 60 days after the date of the no-
tice, will be referred to FMS for tax re-
fund offset;

(C) Given the debtor at least 60 days
to present evidence that all or part of
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the debt is not past-due or legally en-
forceable, considered any evidence pre-
sented by the debtor, and determined
that the debt is past-due and legally
enforceable; and

(D) Provided the debtor with an op-
portunity to make a written agreement
to repay the amount of the debt;

(iii) The debt is at least $25; and

(iv) In the case of an OASDI overpay-
ment—

(A) The individual is not currently
entitled to monthly insurance benefits
under title II of the Social Security
Act (42 U.S.C. 401 et seq.);

(B) The notice describes conditions
under which the Commissioner of So-
cial Security is required to waive re-
covery of the overpayment, as provided
under 42 U.S.C. 404(b); and

(C) If the debtor files a request for a
waiver under 42 U.S.C. 404(b) within the
60-day notice period, the agency has
considered the debtor’s request.

(2) Pre-offset motice and consideration
of evidence for past-due, legally enforce-
able debt. (i) For purposes of paragraph
(d)(1)(ii)(B) of this section, a creditor
agency has made a reasonable attempt
to notify the debtor if the agency uses
the current address information con-
tained in the agency’s records related
to the debt. Agencies may, but are not
required to, obtain address information
from the IRS pursuant to 26 U.S.C.
6103(m)(2), (4), or ().

(ii) For ©purposes of paragraph
(d)(1)(ii)(C) of this section, if the evi-
dence presented by the debtor is con-
sidered by an agent of the creditor
agency, or other entities or persons
acting on the agency’s behalf, the debt-
or must be accorded at least 30 days
from the date the agent or other entity
or person determines that all or part of
the debt is past-due and legally en-
forceable to request review by an offi-
cer or employee of the agency of any
unresolved dispute. The agency must
then notify the debtor of its decision.

(3) Referral of past-due, legally enforce-
able debt. A Federal agency will submit
past-due, legally enforceable debt in-
formation for tax refund offset to FMS
in the time and manner prescribed by
FMS. For each debt, the creditor agen-
cy will include the following informa-
tion:
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(i) The name and taxpayer identi-
fying number (as defined in 26 U.S.C.
6109) of the debtor who is responsible
for the debt;

(ii) The amount of such past-due and
legally enforceable debt;

(iii) The date on which the debt be-
came past-due;

(iv) The designation of the Federal
agency or subagency referring the debt;
and

(v) In the case of an OASDI overpay-
ment, a certification by the Commis-
sioner of Social Security designating
whether the amount payable to the
agency is to be deposited in either the
Federal Old-Age and Survivors Insur-
ance Trust Fund or the Federal Dis-
ability Insurance Trust Fund, but not
both.

(4) Correcting and updating referral. If,
after referring a past-due, legally en-
forceable debt to FMS as provided in
paragraph (d)(3) of this section, a cred-
itor agency determines that an error
has been made with respect to the in-
formation transmitted to FMS, or if an
agency receives a payment or credits a
payment to the account of a debtor re-
ferred to FMS for offset, or if the debt
amount is otherwise incorrect, the
agency shall promptly notify FMS and
make the appropriate correction of the
agency’s records. Creditor agencies will
provide certification as required under
paragraph (d)(1) of this section for any
increases to amounts owed.

(56) FMS may reject a certification
which does not comply with the re-
quirements of paragraph (d)(1) of this
section. Upon notification of the rejec-
tion and the reason for the rejection, a
creditor agency may resubmit the debt
with a corrected certification.

(6)(i) Creditor agencies may submit
debts to FMS for collection by tax re-
fund offset irrespective of the amount
of time the debt has been outstanding.
Accordingly, all nontax debts, includ-
ing debts that were delinquent for ten
years or longer prior to December 28,
2009 may be collected by tax refund off-
set.

(ii) For debts outstanding more than
ten years on or before December 28,
2009, creditor agencies must certify to
FMS that the notice of intent to offset
described in paragraph (d)(1)(ii)(B) of
this section was sent to the debtor
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after the debt became ten years delin-
quent. This requirement will apply
even in a case where notice was also
sent prior to the debt becoming ten
years delinquent, but does not apply to
any debt that could be collected by off-
set without regard to any time limita-
tion prior to December 28, 2009.

(e) Post-offset notice to the debtor, the
creditor agency, and the IRS. (1)(i) FMS
will notify the payee(s) to whom the
tax refund payment is due, in writing
of:

(A) The amount and date of the offset
to satisfy a past-due, legally enforce-
able nontax debt;

(B) The creditor agency to which this
amount has been paid or credited; and

(C) A contact point within the cred-
itor agency that will handle concerns
or questions regarding the offset.

(ii) The notice in paragraph (e)(1)(i)
of this section will also advise any non-
debtor spouse who may have filed a
joint tax return with the debtor of the
steps which a non-debtor spouse may
take in order to secure his or her prop-
er share of the tax refund. See para-
graph (f) of this section.

(2) FMS will advise each creditor
agency of the names, mailing address-
es, and identifying numbers of the
debtors from whom amounts of past-
due, legally enforceable debt were col-
lected and of the amounts collected
from each debtor for that agency. FMS
will not advise the creditor agency of
the source of payment from which such
amounts were collected. If a payment
from which an amount of past-due, le-
gally enforceable debt is to be withheld
is payable to two individual payees,
FMS will notify the creditor agency
and furnish the name and address of
each payee to whom the payment was
payable.

(3) At least weekly, FMS will notify
the IRS of the names and taxpayer
identifying numbers of the debtors
from whom amounts of past-due, le-
gally enforceable debt were collected
and the amounts collected from each
debtor.

(f) Offset made with regard to a tax re-
fund payment based upon joint return. If
the person filing a joint return with a
debtor owing the past-due, legally en-
forceable debt takes appropriate action
to secure his or her proper share of a
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tax refund from which an offset was
made, the IRS will pay the person his
or her share of the refund and request
that FMS deduct that amount from
amounts payable to the creditor agen-
cy. FMS and the creditor agency will
adjust their debtor records accord-
ingly.

(g) Disposition of amounts collected.
FMS will transmit amounts collected
for past-due, legally enforceable debts,
less fees charged under paragraph (h) of
this section, to the creditor agency’s
account. If an erroneous payment is
made to any agency, FMS will notify
the creditor agency that an erroneous
payment has been made. The agency
shall pay promptly to FMS an amount
equal to the amount of the erroneous
payment (without regard to whether
any other amounts payable to such
agency have been paid).

(h) Fees. The creditor agency will re-
imburse FMS and the IRS for the full
cost of administering the tax refund
offset program. FMS will deduct the
fees from amounts collected prior to
disposition and transmit a portion of
the fees deducted to reimburse the IRS
for its share of the cost of admin-
istering the tax refund offset program.
To the extent allowed by law, creditor
agencies may add the offset fees to the
debt.

(i) Review of tax refund offsets. Any re-
duction of a taxpayer’s refund made
pursuant to 26 U.S.C. 6402(d) shall not
be subject to review by any court of
the United States or by the Secretary
of the Treasury, FMS or IRS in an ad-
ministrative proceeding. No action
brought against the United States to
recover the amount of this reduction
shall be considered to be a suit for re-
fund of tax. Any legal, equitable, or ad-
ministrative action by any person
seeking to recover the amount of the
reduction of the overpayment must be
taken against the Federal creditor
agency to which the amount of the re-
duction was paid. Any action which is
otherwise available with respect to re-
coveries of overpayments of benefits
under 42 U.S.C. 404 must be taken
against the Commissioner of Social Se-
curity.

(j) Access to and use of confidential tax
information. Access to and use of con-
fidential tax information in connection
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with the tax refund offset program are
restricted by 26 U.S.C. 6103. Generally,
agencies will not receive confidential
tax information from FMS. To the ex-
tent such information is received,
agencies are subject to the safeguard,
recordkeeping, and reporting require-
ments of 26 U.S.C. 6103(p)(4) and the
regulations thereunder. The agency
shall inform its officers and employees
who access or use confidential tax in-
formation of the restrictions and pen-
alties under the Internal Revenue Code
for misuse of confidential tax informa-
tion.

(k) Effective date. This section applies
to tax refund payments payable under
26 U.S.C. 6402 after January 1, 1998.

[62 FR 34179, June 25, 1997, as amended at 74
FR 27433, June 10, 2009; 74 FR 68538, Dec. 28,
2009; 75 FR 746, Jan. 4, 2010]

§285.3 Offset of tax refund payments
to collect past-due support.

(a) Definitions. For purposes of this
section:

Debt as used in this section is syn-
onymous with the term past-due sup-
port unless otherwise indicated.

Debtor as used in this section means
a person who owes past-due support.

FMS means the Financial Manage-
ment Service, a bureau of the Depart-
ment of the Treasury.

HHS means the Department of Health
and Human Services, Office of Child
Support Enforcement.

IRS means the Internal Revenue
Service, a bureau of the Department of
the Treasury.

Past-due support means the amount of
support, determined under a court
order, or an order of an administrative
process established under State law,
for support and maintenance of a child,
or of a child and the parent with whom
the child is living, which has not been
paid, as defined in 42 U.S.C. 664(c).

State means the several States of the
United States. The term ‘‘State” also
includes the District of Columbia,
American Samoa, Guam, the United
States Virgin Islands, the Common-
wealth of the Northern Mariana Is-
lands, and the Commonwealth of Puer-
to Rico.

Tax refund offset means withholding
or reducing a tax refund payment by an
amount necessary to satisfy a debt
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owed by the payee(s) of a tax refund
payment.

Tax refund payment means any over-
payment of Federal taxes to be re-
funded to the person making the over-
payment after the IRS makes the ap-
propriate credits as provided in 26
U.S.C. 6402(a) and 26 CFR 6402-3(a)(6)(1)
for any liabilities for any Federal tax
on the part of the person who made the
overpayment.

(b) General rule. (1) Past-due support
will be collected by tax refund offset
upon notification to FMS in accord-
ance with 26 U.S.C. 6402(c), 42 U.S.C. 664
and this section. Collection by offset
under 26 U.S.C. 6402(c) is a collection
procedure separate from the collection
procedures provided by 26 U.S.C. 6305
and 26 CFR 301.6305-1, relating to the
assessment and collection of certain
child and spousal support liabilities.
Tax refund offset may be used sepa-
rately or in conjunction with the col-
lection procedures provided in 26 U.S.C.
6305, as well as other collection proce-
dures.

(2) FMS will compare tax refund pay-
ment records, as certified by the IRS,
with records of debts submitted to
FMS. A match will occur when the tax-
payer identifying number (as that term
is used in 26 U.S.C. 6109) and name of a
payment certification record are the
same as the taxpayer identifying num-
ber and name of a delinquent debtor
record. When a match occurs and all
other requirements for tax refund off-
set have been met, FMS will reduce the
amount of any tax refund payment
payable to a debtor by the amount of
any past-due support debt owed by the
debtor. Any amounts not offset will be
paid to the payee(s) listed in the pay-
ment certification record.

(c) Notification of past-due support—(1)
Past-due support eligible for tax refund
offset. Past-due support qualifies for
tax refund offset if:

(i)(A) There has been an assignment
of the support obligation to a State
and the amount of past-due support is
not less than $25.00, or such higher
amount as HHS rules may allow,
whichever is greater; or

(B) A State agency is providing sup-
port collection services under 42 U.S.C.
6564(4) and the amount of the past-due
support is not less than $500.00; and
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(ii) A notification of liability for
past-due support has been received by
FMS as prescribed by paragraphs (c)(2)
or (¢)(3) of this section.

(2) Notification of liability for past-due
support and transmission of information
to FMS by HHS. States notifying HHS
of past-due support shall do so in the
manner and format prescribed by HHS.
The notification of liability shall be
accompanied by a certification that
the State has complied with the re-
quirements contained in paragraph
(c)(4) of this section and with any re-
quirements applicable to the offset of
Federal tax refunds to collect past-due
support imposed by State law or proce-
dures. HHS shall consolidate and trans-
mit to FMS the information contained
in the notifications of liability for
past-due support submitted by the
States provided that the State has cer-
tified that the requirements of para-
graph (c)(4) of this section have been
met.

(3) Notification of liability for past-due
support transmitted directly to FMS by
States. States must notify HHS of past-
due support in accordance with the
provisions of paragraph (c)(2) of this
section unless HHS rules authorize no-
tification to FMS directly. If author-
ized by HHS rules, States may notify
FMS directly of past-due support.
States notifying FMS directly of past-
due support shall do so in the manner
and format prescribed by FMS. The no-
tification of liability shall be accom-
panied by a certification that the State
has complied with the requirements
contained in paragraph (c)(4) of this
section and with any requirements ap-
plicable to the offset of Federal tax re-
funds to collect past-due support im-
posed by State law or procedures. FMS
may reject a notification of past-due
support which does not comply with
the requirements of this section. Upon
notification of the rejection and the
reason for rejection, the State may re-
submit a corrected notification.

(4) Advance notification to debtor of in-
tent to collect by tax refund offset. The
State, or HHS if the State requests and
HHS agrees, is required to provide a
written notification to the debtor, pur-
suant to the provisions of 42 U.S.C.
664(a)(3) and 45 CFR 303.72(e), informing
the debtor that the State intends to
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refer the debt for collection by tax re-
fund offset. The notice also shall:

(i) Instruct the debtor of the steps
which may be taken to contest the
State’s determination that past-due
support is owed or the amount of the
past-due support;

(ii) Advise any non-debtor who may
file a joint tax return with the debtor
of the steps which a non-debtor spouse
may take in order to secure his or her
proper share of the tax refund; and

(iii) In cases when a debt is being en-
forced by more than one State, advise
the debtor of his or her opportunities
to request a review with the State en-
forcing collection or the State issuing
the support order as prescribed by the
provisions of 45 CFR 303.72(g).

(5) Correcting and updating notifica-
tion. The State shall, in the manner
and in the time frames provided by
FMS or HHS, notify FMS or HHS of
any deletion or net decrease in the
amount of past-due support referred to
FMS, or HHS as the case may be, for
collection by tax refund offset. The
State may notify FMS or HHS of any
increases in the amount of the debt re-
ferred to FMS for collection by tax re-
fund offset provided that the State has
complied with the requirements of
paragraph (c)(4) of this section with re-
gard to those debts.

(6) Collection of past-due support en-
forced by multiple States. When a State
has knowledge that the debt is being
enforced by more than one State, the
State notifying FMS, or HHS as the
case may be, of the debt shall inform
any such other State involved in en-
forcing the debt when it receives the
offset amount.

(d) Priorities for offset. (1) As provided
in 26 U.S.C. 6402, a tax refund payment
shall be reduced in the following order
of priority:

(i) First, by the amount of any past-
due support which is to be offset under
26 U.S.C. 6402(c) and 42 U.S.C. 464;

(ii) Second, by the amount of any
past-due, legally enforceable debt owed
to a Federal agency which is to be off-
set under 26 U.S.C. 6402(d), 31 U.S.C.
3720A and §285.2 of this part; and

(iii) Third, by the amount of any
past-due, legally enforceable debt owed
to States (other than past-due support)
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which is to be offset under 26 U.S.C.
6402(e) or 26 U.S.C. 6402(f).

(2) Reduction of the tax refund pay-
ment pursuant to 26 U.S.C. 6402(a), (c),
(d), and (e) shall occur prior to cred-
iting the overpayment to any future li-
ability for an internal revenue tax.
Any amount remaining after tax re-
fund offset under 26 U.S.C. 6402(a), (c),
(d), and (e) shall be refunded to the tax-
payer, or applied to estimated tax, if
elected by the taxpayer pursuant to
IRS regulations.

(e) Post-offset notice. (1)(i) FMS shall
notify the debtor in writing of:

(A) The amount and date of the offset
to satisfy past-due support;

(B) The State to which this amount
has been paid or credited; and

(C) A contact point within the State
that will handle concerns or questions
regarding the offset.

(ii) The notice in paragraph (e)(1)(i)
of this section also will advise any non-
debtor who may have filed a joint tax
return with the debtor of the steps
which a non-debtor spouse may take in
order to secure his or her proper share
of the tax refund. See paragraph (f) of
this section.

(2) FMS will advise HHS of the
names, mailing addresses, and identi-
fying numbers of the debtors from
whom amounts of past-due support
were collected, of the amounts col-
lected from each debtor through tax re-
fund offset, the names of any non-debt-
or spouses who may have filed a joint
return with the debtor, and of the
State on whose behalf each collection
was made. Alternatively, FMS will pro-
vide such information to each State
that refers debts directly to FMS. FMS
will inform HHS and each State that
the payment source is a tax refund
payment.

(3) At least weekly, FMS will notify
the IRS of the names and taxpayer
identifying numbers of the debtors
from whom amounts owed for past-due
support were collected from tax refund
offsets and the amounts collected from
each debtor.

(4) At such time and in such manner
as FMS and HHS agree, but no less
than annually, FMS will advise HHS of
the States which have furnished no-
tices of past-due support, the number
of cases in each State with respect to
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which such notices have been fur-
nished, the amount of past-due support
sought to be collected by each State,
and the amount of such tax refund off-
set collections actually made in the
case of each State. As FMS and HHS
may agree, FMS may provide addi-
tional offset-related information about
States which have furnished notices of
past-due support.

(f) Offset made with regard to a tax re-
fund payment based upon joint return. If
the person filing a joint return with a
debtor owing the past-due support
takes appropriate action to secure his
or her proper share of a tax refund
from which an offset was made, the
IRS will pay the person his or her
share of the refund and request that
FMS deduct that amount from
amounts payable to HHS or the State,
as the case may be. FMS and HHS, or
the appropriate State, will adjust their
debtor records accordingly.

(g) Disposition of amounts collected.
FMS will transmit amounts collected
for debts, less fees charged under para-
graph (h) of this section, to HHS or to
the appropriate State. If FMS learns
that an erroneous offset payment is
made to HHS or any State, FMS will
notify HHS or the appropriate State
that an erroneous offset payment has
been made. FMS may deduct the
amount of the erroneous offset pay-
ment from amounts payable to HHS or
the State, as the case may be. Alter-
natively, upon FMS’ request, the State
shall return promptly to the affected
taxpayer or FMS an amount equal to
the amount of the erroneous payment
(unless the State previously has paid
such amounts, or any portion of such
amounts, to the affected taxpayer).
HHS and States shall notify FMS any
time HHS or a State returns an erro-
neous offset payment to an affected
taxpayer. FMS and HHS, or the appro-
priate State, will adjust their debtor
records accordingly.

(h) Fees. The State will pay a fee to
FMS for the full cost of administering
the tax refund offset program. The fee
(not to exceed $256 per case submitted)
will be established annually in such
amount as FMS and HHS agree to be
sufficient to reimburse FMS for the
full cost of the offset procedure. FMS
will deduct the fees from amounts col-
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lected prior to disposition and transmit
a portion of the fees deducted to reim-
burse the IRS for its share of the cost
of administering the tax refund offset
program. Fees will be charged only for
actual tax refund offsets completed.

(i) Review of tax refund offsets. In ac-
cordance with 26 U.S.C. 6402(f), any re-
duction of a taxpayer’s refund made
pursuant to 26 U.S.C. 6402(c), (d), or (e)
shall not be subject to review by any
court of the United States or by the
Secretary of the Treasury, FMS or IRS
in an administrative proceeding. No ac-
tion brought against the United States
to recover the amount of this reduction
shall be considered to be a suit for re-
fund of tax.

(j) Access to and use of confidential tax
information. Access to and use of con-
fidential tax information in connection
with the tax refund offset program is
permitted to the extent necessary in
establishing appropriate agency
records, locating any person with re-
spect to whom a reduction under 26
U.S.C. 6402(c) is sought for purposes of
collecting the debt, and in the defense
of any litigation or administrative pro-
cedure ensuing from a reduction made
under section 6402(c).

(k) Effective date. This section applies
to tax refund payments payable under
26 U.S.C. 6402 after January 1, 1999.

[63 FR 72094, Dec. 30, 1998, as amended at 72
FR 59480, Oct. 22, 2007; 74 FR 27433, June 10,
2009]

§285.4 Offset of Federal benefit pay-
ments to collect past-due, legally
enforceable nontax debt.

(a) Scope. (1) This section sets forth
special rules applicable to the offset of
Federal benefit payments payable to an
individual under the Social Security
Act (other than Supplemental Security
Income (SSI) payments), part B of the
Black Lung Benefits Act, or any law
administered by the Railroad Retire-
ment Board (other than payments that
such Board determines to be tier 2 ben-
efits) to collect delinquent nontax debt
owed to the United States.

(2) As used in this section, benefit
payments ‘‘due to’”’ an individual,
“payable to’’ an individual, and/or ben-
efit payments ‘‘received by’ an indi-
vidual, refer to those benefit payments
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expected to be paid to an individual be-
fore any amounts are offset to satisfy
the payee’s delinquent debt owed to the
United States. Nothing in these
phrases, similar phrases, or this sec-
tion is intended to imply or confer any
new or additional rights or benefits on
an individual with respect to his or her
entitlement to benefit payments. The
Financial Management Service (FMS),
the Social Security Administration,
the Railroad Retirement Board, and
other payment agencies are not liable
for the amount offset from an individ-
ual’s benefit payment on the basis that
the underlying obligation, represented
by the payment before the offset was
taken, was not satisfied. See 31 U.S.C.
3716(c)(2)(A).

(b) Definitions. As used in this sec-
tion:

Administrative offset or offset means
withholding funds payable by the
United States (including funds payable
by the United States on behalf of a
State government) to, or held by the
United States for, a person to satisfy a
debt.

Agency or Federal agency means a de-
partment, agency, court, court admin-
istrative office, or instrumentality in
the executive, judicial, or legislative
branch of the Federal Government, in-
cluding government corporations.

Covered benefit payment means a Fed-
eral benefit payment payable to an in-
dividual under the Social Security Act
(other than SSI payments), part B of
the Black Lung Benefits Act, or any
law administered by the Railroad Re-
tirement Board (other than payments
that such Board determines to be tier 2
benefits). The amount of the covered
benefit payment payable to a debtor
for purposes of this section will be the
amount after reduction or deduction
required under the laws authorizing
the program. Reductions to recover
benefit overpayments are excluded
from the covered benefit payment when
calculating amounts available for off-
set.

Creditor agency means a Federal agen-
cy owed a debt that seeks to collect
that debt through administrative off-
set.

Debt or claim means an amount of
money, funds, or property which has
been determined by an agency official
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to be due the United States from any
person, organization, or entity except
another Federal agency. Debt or claim
does not include a debt or claim arising
under the Internal Revenue Code of
1986 or the tariff laws of the United
States.

Debtor means a person who owes a
debt. The term ‘‘person’ includes any
individual, organization or entity, ex-
cept another Federal agency.

Disbursing official means an official
who has authority to disburse public
money pursuant to 31 U.S.C. 3321 or an-
other law, including an official of the
Department of the Treasury, the De-
partment of Defense, the United States
Postal Service, or any other govern-
ment corporation, or any official of the
United States designated by the Sec-
retary of the Treasury to disburse pub-
lic money.

FMS means the Financial Manage-
ment Service, a bureau of the Depart-
ment of the Treasury.

Monthly covered benefit payment
means a covered benefit payment pay-
able to a payee on a recurring basis at
monthly intervals that is not expressly
limited in duration, at the time the
first payment is made, to a period of
less than 12 months.

Payee means a person who is due a
payment from a disbursing official. For
purposes of this section, a ‘“‘payee’ is a
person who is entitled to the benefit of
all or part of a payment from a dis-
bursing official.

Taxpayer identifying number means
the identifying number described under
section 6109 of the Internal Revenue
Code of 1986 (26 U.S.C. 6109). For an in-
dividual, the taxpayer identifying
number generally is the individual’s so-
cial security number.

(c) Administrative offset, generally. Dis-
bursing officials shall offset payments
to satisfy, in whole or in part, debts
owed by the payee. Disbursing officials
shall compare payment records with
records of debts submitted to FMS for
collection by administrative offset. A
match will occur when the taxpayer
identifying number and name of the
payee (as defined in paragraph (b) of
this section) on a payment record are
the same as the taxpayer identifying
number and name of the debtor on a
debt record. When a match occurs and
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all other requirements for offset have
been met, the disbursing official shall
offset the payment to satisfy, in whole
or in part, the debt. Any amounts not
offset shall be paid to the payee. Cov-
ered benefit payments, i.e., payments
made to individuals under the Social
Security Act (other than Supplemental
Security Income (SSI) payments), part
B of the Black Lung Benefits Act, or
any law administered by the Railroad
Retirement Board (RRB) (other than
tier 2 benefit payments) are among the
types of payments which may be offset
to collect debts owed to the United
States. Offset of covered benefit pay-
ments are subject to the limitations
contained in this section. Offsets of
covered benefit payments will occur
only if the name and taxpayer identi-
fying number of the person who is enti-
tled to the benefit of all or a part of
the payment matches the name and
taxpayer identifying number of the
debtor.

(d) Submission of debts to FMS for col-
lection by administrative offset. Creditor
agencies must notify FMS of all past-
due, legally enforceable debt delin-
quent for more than 180 days for pur-
poses of collection by administrative
offset. Creditor agencies may notify
FMS of all debt delinquent for less
than 180 days for purposes of collection
by administrative offset. Prior to such
notification, creditor agencies must
certify to FMS that the debt is past-
due, legally enforceable, and that the
creditor agency has provided the debt-
or with notice and an opportunity for a
review in accordance with the provi-
sions of 31 U.S.C. 3716(a) and other ap-
plicable law.

(e) Offset amount. (1) The amount off-
set from a monthly covered benefit
payment shall be the lesser of:

(i) The amount of the debt, including
any interest, penalties and administra-
tive costs;

(ii) An amount equal to 15% of the
monthly covered benefit payment; or

(iii) The amount, if any, by which the
monthly covered benefit payment ex-
ceeds $750.

(2) A debtor shall not receive a refund
of any amounts offset if the debtor’s
monthly covered benefit payments are
reduced, suspended, terminated, or oth-
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erwise not received for a period of 12
months.

(3) Erxamples. (i) A debtor receives
monthly Social Security benefits of
$850. The amount offset is the lesser of
$127.50 (15% of $850) or $100 (the amount
by which $850 exceeds $750). In this ex-
ample, the amount offset is $100 (as-
suming the debt is $100 or more).

(ii) A debtor receives monthly Social
Security benefits of $1250. The amount
offset is the lesser of $187.50 (15% of
$1250) or $500 (the amount by which
$1250 exceeds $750). In this example, the
amount offset is $187.50 (assuming the
debt is $187.50 or more).

(iii) A debtor receives monthly Social
Security payments of $650. No amount
will be offset because $650 is less than
$750.

(f) Notification of offset. (1) Before off-
setting a covered benefit payment, the
disbursing official will notify the payee
in writing of the date offset will com-
mence. The notice shall inform the
payee of the type of payment that will
be offset; the identity of the creditor
agency which requested the offset; and
a contact point within the creditor
agency that will handle concerns re-
garding the offset.

(2) The disbursing official conducting
the offset will notify the payee in writ-
ing of the occurrence of the offset to
satisfy, in whole or in part, a delin-
quent debt owed to the United States.
The notice shall inform the payee of
the type and amount of the payment
that was offset; the identity of the
creditor agency which requested the
offset; and a contact point within the
creditor agency that will handle con-
cerns regarding the offset.

(3) Non-receipt by the debtor of the
notices described in paragraphs (f)(1)
and (f)(2) of this section shall not im-
pair the legality of the administrative
offset.

(g) Fees. A fee which FMS has deter-
mined to be sufficient to cover the full
cost of the offset procedure, shall be
deducted from each offset amount.
Creditor agencies may add this fee to
the debt if not otherwise prohibited by
law.

(h) Disposition of amounts collected.
The disbursing official conducting the
offset will transmit amounts collected
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for debts, less fees charged under para-
graph (g) of this section, to the appro-
priate creditor agency. If an erroneous
offset payment is made to a creditor
agency, the disbursing official will no-
tify the creditor agency that an erro-
neous offset payment has been made.
The disbursing official may deduct the
amount of the erroneous offset pay-
ment from future amounts payable to
the creditor agency. Alternatively,
upon the disbursing official’s request,
the creditor agency shall return
promptly to the disbursing official or
the affected payee an amount equal to
the amount of the erroneous payment.
The disbursing official and the creditor
agency shall adjust the debtor records
appropriately.

[63 FR 44988, Aug. 21, 1998]

§285.5 Centralized offset of Federal
payments to collect nontax debts
owed to the United States.

(a) Scope. (1) This section governs the
centralized offset of Federal payments
to collect delinquent, nontax debts
owed to Federal agencies in accordance
with 31 U.S.C. 3716, 3720A and 26 U.S.C.
6402 and applicable regulations. The
Department of the Treasury’s Finan-
cial Management Service (FMS) ad-
ministers centralized offset through
the Treasury Offset Program. Offset oc-
curs when the Federal government
withholds part or all of a debtor’s Fed-
eral payment to satisfy the debtor’s de-
linquent debt owed to the government.

(2) Special rules apply to the collec-
tion of delinquent, mnontax debts
through the centralized offset of cer-
tain types of Federal payments, includ-
ing tax refunds (31 CFR 285.2), Federal
benefit payments (31 CFR 285.4), and
Federal salary payments (31 CFR 285.7).
While this rule applies to such pay-
ments, nothing in this rule is intended
to contradict any provision of those
more specific sections. To the extent
any provision of this rule is incon-
sistent with a more specific provision
of §285.2, §285.4 or §285.7 of this part,
the more specific provision shall apply.

(3) The receipt of collections pursu-
ant to this section does not preclude a
Federal agency from pursuing other
debt collection remedies in conjunction
with centralized offset. Nothing in this
section precludes an agency from pur-
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suing all available debt collection rem-
edies simultaneously, provided that
collections do not exceed the amount
of the debt, including any interest,
penalties, and administrative costs.

(b) Definitions. As used in this sec-
tion:

Agency or Federal agency means a de-
partment, agency or subagency, court,
court administrative office, or instru-
mentality in the executive, judicial, or
legislative branch of the Federal Gov-
ernment, including government cor-
porations.

Centralized offset means the offset of
Federal payments through the Treas-
ury Offset Program to collect debts
which creditor agencies have certified
pursuant to 31 U.S.C. 3716(c), 3720A(a)
and applicable regulations. The term
“‘centralized offset’ includes the Treas-
ury Offset Program’s processing of off-
sets of Federal payments disbursed by
disbursing officials other than FMS.

Creditor agency has the same meaning
as found at 31 U.S.C. 3701(e)(1) and
means any Federal agency that is owed
a claim or debt that seeks to collect
that claim or debt through offset of
Federal payments.

Debt or claim has the meaning con-
tained in 31 U.S.C. 3701(b) and means
any amount of money, funds, or prop-
erty that has been determined by an
appropriate official of the Federal gov-
ernment to be owed to the United
States by a person, organization, or en-
tity, except another Federal agency.
The terms ‘“‘debt’ and ‘‘claim’ are syn-
onymous and include debt adminis-
tered by a third party acting as an
agent for the Federal Government. For
purposes of this section, the term
“‘debt’” does not include debts arising
under the Internal Revenue Code of
1986 (26 U.S.C. 1 et seq.), the tariff laws
of the United States, or the Social Se-
curity Act (42 U.S.C. 301 et seq.), except
to the extent provided in sections 204(f)
and 1631(b)(4) of such Act (42 U.S.C.
404(f) and 1383(b)(4)(A), respectively)
and 31 U.S.C. 3716(c).

Debt collection center means a Federal
agency or a unit or subagency within a
Federal agency that has been des-
ignated by the Secretary to collect
debt owed to the United States.

Debtor means a person who owes a
debt to the United States.
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Delinquent or past-due refers to the
status of a debt and means a debt has
not been paid by the date specified in
the agency’s initial written demand for
payment, or applicable agreement or
instrument (including a post-delin-
quency payment agreement), unless
other payment arrangements satisfac-
tory to the creditor agency have been
made. Nothing in this section is in-
tended to define whether a debt is de-
linquent or past-due for purposes other
than offset under this section.

Delinquent debt record means informa-
tion about a past-due, legally enforce-
able debt submitted by a creditor agen-
cy to FMS for purposes of offset in ac-
cordance with the provisions of this
section. Information about a past-due,
legally enforceable debt includes, but
is not limited to, the amount of the
debt and the debtor’s name, address,
and taxpayer identifying number.

Disbursing official means an official
who has authority to disburse public
money pursuant to 31 U.S.C. 3321 or an-
other law, including an official of the
Department of the Treasury, the De-
partment of Defense, the United States
Postal Service, or any other govern-
ment corporation, or any official of the
United States designated by the Sec-
retary of the Treasury to disburse pub-
lic money.

FMS means the Financial Manage-
ment Service, a bureau of the Depart-
ment of the Treasury and its dis-
bursing office. FMS is responsible for
administering centralized offset.

Legally enforceable refers to a char-
acteristic of a debt and means there
has been a final agency determination
that the debt, in the amount stated, is
due, and there are no legal bars to col-
lection by offset. Debts that are not le-
gally enforceable for purposes of this
section include, but are not limited to,
debts subject to the automatic stay in
bankruptcy proceedings or debts cov-
ered by a statute that prohibits collec-
tion of such debt by offset. For exam-
ple, if a delinquent debt is the subject
of a pending administrative review
process required by statute or regula-
tion, and if collection action during the
review process is prohibited, the debt is
not considered legally enforceable for
purposes of this section. Nothing in
this section is intended to define
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whether a debt is legally enforceable
for purposes other than offset under
this section.

Match means the taxpayer identi-
fying number and name (or derivative
thereof) of the payee on a payment
record are the same as the taxpayer
identifying number and name of the
debtor on a delinquent debt record.

Offset means withholding funds pay-
able by the United States to, or held by
the United States for, a person to sat-
isfy a debt owed by the payee.

Past-due has the same meaning as
““‘delinquent”’, as defined above.

Payee means a person who is due a
payment from a disbursing official as
certified by the payment agency. For
purposes of this section, a ‘“‘payee’ is a
person who is entitled to the benefit of
all or part of a payment from a dis-
bursing official.

Payment agency means any agency
that transmits payment requests, in
the form of certified payment vouchers
or other similar forms, to a disbursing
official for disbursement.

Payment record means information
contained on a payment request, in the
form of a certified payment voucher or
other similar form, that has been
transmitted to a disbursing official for
disbursement in accordance with the
provisions of 31 U.S.C. 3325 and 3528 or
other applicable law. For purposes of
matching, ‘“‘payment record” may in-
clude information extracted from a
payment request. Such information
could include, but is not limited to, the
amount and type of payment and the
payee’s name, address, and taxpayer
identifying number.

Person means an individual, corpora-
tion, partnership, association, organi-
zation, State or local government, or
any other type of entity other than a
Federal agency.

Recurring payment means a payment
to an individual that is expected to be
payable to a payee at regular intervals,
at least four times annually. The term
“recurring payment’’ does not include
payments made pursuant to a Federal
contract, grant or cooperative agree-
ment.

Representative payee means a person
named as payee on the payment vouch-
er certified by the payment agency who
is acting on behalf of a person entitled

130



Fiscal Service, Treasury

to receive the benefit of all or part of
the payment.

Secretary means the Secretary of the
Treasury.

Taxpayer identifying number means
the identifying number described under
section 6109 of the Internal Revenue
Code of 1986 (26 U.S.C. 6109). For an in-
dividual, the taxpayer identifying
number is generally the individual’s so-
cial security number.

(c) General rule. (1) Creditor agencies
shall submit delinquent debts to FMS
for purposes of offset in accordance
with paragraph (d) of this section.

(2) Disbursing officials shall compare
payment records with delinquent debt
records submitted to FMS for collec-
tion by offset. When a match occurs,
and all other requirements for offset
have been met, the disbursing official
shall offset the payment to satisfy, in
whole or part, the payee’s debt to the
extent allowed by law. The disbursing
official shall pay any amounts not off-
set to the payee. See paragraphs (e), (f),
(g2), and (h) of this section.

(d) Requirements for creditor agencies—
(1) Mandatory notification of delinquent
debts. As required by 31 U.S.C.
3716(c)(6), and in accordance with the
provisions of this section, a creditor
agency shall notify FMS of all legally
enforceable debts over 180 days delin-
quent that are owed to the creditor
agency. By complying with this re-
quirement, creditor agencies will sat-
isfy the requirement of 31 U.S.C.
3720A(a) to notify the Secretary of past
due, legally enforceable debt for pur-
poses of tax refund offset. If a debt
which is over 180 days delinquent is
considered not legally enforceable sole-
ly because it is under review as de-
scribed in paragraph (d)(6)(ii)(C) of this
section, the agency must submit the
debt to FMS for collection by offset
within 30 days of completing the re-
view.

(2) Discretionary notification of delin-
quent debts. Creditor agencies may no-
tify FMS of any debt that is less than
180 days delinquent, so long as the re-
quirements of paragraph (d)(3) of this
section are met.

(3) Debt eligibility. (i) A debt sub-
mitted to FMS for collection by cen-
tralized offset must be:
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(A) Past-due in the amount stated by
the creditor agency;

(B) Legally enforceable;

(C) More than $25, or such other
amount as FMS may prescribe; and

(D) Not secured by collateral subject
to a pending foreclosure action, unless
the creditor agency certifies that offset
will not affect the Government’s rights
to the secured collateral.

(ii) The creditor agency must certify
that the debt is eligible for collection
by offset, as required in paragraph
(d)(6) of this section.

(iii) Debts owed by foreign sovereigns
may be referred to Treasury Offset Pro-
gram at the discretion of the creditor
agency to the extent allowed by law,
but are excluded from mandatory refer-
ral under paragraph (d)(1) of this sec-
tion.

(iv) In accordance with 31 U.S.C. 3719
and the procedures promulgated there-
under, creditor agencies must report to
Treasury the amount of debt over 180
days delinquent eligible for the Treas-
ury Offset Program. The procedures re-
quire that such report include the
amount of debt over 180 days delin-
quent that the creditor agency has de-
termined is not eligible for the Treas-
ury Offset Program and the reasons for
such determination.

(v) Creditor agencies may submit
nontax debts to FMS for collection by
centralized offset irrespective of the
amount of time the debt has been out-
standing. Accordingly, all nontax
debts, including debts that were out-
standing for ten years or longer prior
to June 11, 2009 may be collected by
centralized offset.

(4) Creditor agency regulations. Prior
to submitting a debt to FMS for pur-
poses of offset, Federal agencies shall
prescribe regulations in accordance
with the requirements of 31 U.S.C.
3716(b), 31 CFR 901.3(b)(4), 31 U.S.C.
3720A(a), and 31 CFR 285.2(c). Before
submitting debts to FMS for purposes
of offsetting Federal salary payments,
creditor agencies must also publish
regulations pursuant to 5 U.S.C. 5514, 31
CFR 285.7(d)(2), and 5 CFR 550.1104.

(5) Delinquent debt information require-
ments. For each debt submitted to FMS
for offset, the creditor agency shall
provide the following information:

131



§285.5

(i) Name and taxpayer identifying
number of the person who owes the
debt;

(i) Debtor’s address last known to
the creditor agency;

(iii) The amount of the debt (includ-
ing, as applicable, interest, penalties
and administrative costs) and the date
on which the debt became delinquent;

(iv) The address and telephone num-
ber of the contact point within the
creditor agency who will handle ques-
tions, concerns or communications re-
garding the debt;

(v) Written certification as required
in paragraph (d)(6) of this section; and

(vi) Other information as may be re-
quested by FMS.

(6) Creditor agency certification. At the
time the creditor agency notifies FMS
of a debt for purposes of collection by
offset, the creditor agency shall pro-
vide, in the manner required by FMS,
written certification to FMS that:

(i) The debt meets the requirements
described in paragraph (d)(3)(i) of this
section;

(ii) In compliance with 31 U.S.C. 3716,
3720A, 26 U.S.C. 6402, and applicable
regulations, the creditor agency has
made a reasonable attempt to provide
each debtor with:

(A) Written notification, at least
sixty days prior to submitting the debt
and at the debtor’s most current ad-
dress known to the agency, of the na-
ture and the amount of the debt, the
intention of the creditor agency to col-
lect the debt through offset, and an ex-
planation of the rights of the debtor;

(B) An opportunity to inspect and
copy the records of the creditor agency
with respect to the debt;

(C) An opportunity for a review with-
in the creditor agency of the deter-
mination of indebtedness, including the
opportunity to present evidence that
all or part of the debt is not past-due
or legally enforceable;

(D) An opportunity to enter into a
written repayment agreement with the
creditor agency; and

(E) In the case of Federal employees,
an opportunity for a hearing prior to
submitting the debt for Federal salary
offset. See 5 U.S.C. 5514 and 5 CFR
550.1104. (See 31 CFR 285.7(d), which de-
scribes the authority to waive the sal-
ary offset certification as a pre-
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requisite to referring the debt for other
types of offsets.)

(iii) For debts outstanding more than
ten years on or before June 11, 2009, the
notice of intent to offset described in
paragraph (d)(6)(ii)(A) of this section
was sent to the debtor after the debt
was outstanding for more than ten
years, and that the debtor was afforded
the rights described in paragraphs
(d)(6)(i1)(B) through (E). This require-
ment will apply even in a case where
notice was also sent prior to the debt
being outstanding for ten years but
does not apply to any debt that could
be collected by offset without regard to
any time limitation prior to June 11,
2009.

(iv) The creditor agency has complied
with all statutes, regulations, and poli-
cies applicable to the creditor agency’s
assessment of interest, penalties and
administrative costs (including, as ap-
plicable, 31 U.S.C. 3717), and that the
creditor agency has provided a written
notice to debtors explaining the cred-
itor agency’s requirements concerning
any such charges assessed against
those debtors;

(v) The individual signing the certifi-
cation has the delegated authority to
execute the certification on behalf of
the head of the creditor agency; and

(vi) Such additional information that
FMS may from time to time require in
compliance with law, regulation or pol-
icy.

(T) Updating certification. After a debt
has been submitted to FMS for pur-
poses of collection by offset, the cred-
itor agency shall provide, at least an-
nually, in the manner and time frames
required by FMS, written certification
to FMS that:

(i) The debt continues to meet the re-
quirements described in paragraph
(d)(3) of this section; and

(ii) The creditor agency has properly
credited all collections to the debt bal-
ance (other than collections received
through centralized offset).

(8) FMS instructions to creditor agen-
cies. Agencies will provide the certifi-
cation in a form and manner prescribed
by FMS. FMS will instruct agencies as
to the form such written certifications
will take and how certifications can be
delivered to FMS, including, but not
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limited to, the use of electronic data
transmission.

(9) Agencies which are both creditor
and disbursing officials. A creditor agen-
cy that also designates disbursing offi-
cials pursuant to 31 U.S.C. 3321(c) is not
required to certify debts arising out of
its operations to FMS before such
agency’s disbursing officials offset to
collect such claims. This paragraph
(d)(9) does not apply to FMS when it
submits debts which it is servicing pur-
suant to 31 U.S.C. 3711(g).

(10) Correcting and updating debt infor-
mation. (i) When submitting debts for
offset, the creditor agency must prop-
erly credit all collections, other than
collections received from centralized
offset.

(ii) The creditor agency shall update
delinquent debt records, in the manner
and time frames required by FMS, to
reflect any amounts credited by the
creditor agency to the debtor’s account
after submission of the debt to FMS
(other than credits for amounts col-
lected by centralized offset).

(iii) The creditor agency may update
delinquent debt records to reflect any
increases in the amount of the debt
submitted to FMS for collection by off-
set provided that the creditor agency
has complied with the requirements of
paragraph (d)(6) of this section with re-
gard to the increased amounts.

(iv) The creditor agency shall notify
FMS immediately of any change in the
status of the legal enforceability of the
debt—for example, if the creditor agen-
cy receives notice that the debtor has
filed for bankruptcy protection.

(v) The creditor agency shall notify
FMS if it has returned any monies to
the debtor/payee.

(11) Debts at FMS, a debt collection cen-
ter, or the Department of Justice. If a
creditor agency has transferred a debt
to FMS or a Treasury-designated debt
collection center pursuant to 31 U.S.C.
3711(g) and 31 CFR 285.12, or if a cred-
itor agency has referred a debt to the
Department of Justice for enforced col-
lection, then FMS, the debt collection
center, or the Department of Justice,
as the case may be, is responsible for
submitting the debt information to
FMS to satisfy the creditor agency’s
obligations under 31 U.S.C. 3716(c)(6)
and this section.
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(12) Certification of amount to be offset
if different than maximum allowed by
law. Generally, the amount of an offset
will be calculated as set forth in para-
graph (f)(2) of this section. If the cred-
itor agency certifies to FMS that the
creditor agency has determined the off-
set amount allowed by law would re-
sult in financial hardship to the debtor
and that a lesser offset amount (speci-
fied either in dollar amount or as a per-
centage of the payment) is reasonable
and appropriate based on the debtor’s
financial circumstances, then the dis-
bursing official shall offset such lesser
amount specified by the creditor agen-
cy.

(13) Duplication of notices not required.
Nothing in this section requires any
creditor agency to duplicate any notice
or opportunity for hearing or review
provided to the debtor prior to offset.

(e) Payments made by the United
States—(1) Payments eligible for offset.
Except as set forth in paragraph (e)(2)
of this section, all Federal payments
are eligible for offset under this sec-
tion. Eligible Federal payments in-
clude, but are not limited to, Federal
wage, salary, and retirement pay-
ments, vendor and expense reimburse-
ment payments, certain benefit pay-
ments, travel advances and reimburse-
ments, grants, fees, refunds, judgments
(including those certified for payment
pursuant to 31 U.S.C. 1304), tax refunds,
and other payments made by Federal
agencies.

(2) Payments excluded from offset under
this section. This section does not apply
to the following payments:

(i) Black Lung Part C benefit pay-
ments, or Railroad Retirement tier 2
payments;

(ii) Payments made under the tariff
laws of the United States;

(iii) Veterans Affairs benefit pay-
ments to the extent such payments are
exempt from offset pursuant to 38
U.S.C. 5301;

(iv) Payments made under any pro-
gram administered by the Secretary of
Education under title IV of the Higher
Education Act of 1965 for which pay-
ments are certified by the Department
of Education;

(v) Payments made under any other
Federal law if offset is expressly pro-
hibited by Federal statute;
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(vi) Payments made under any pro-
gram for which the Secretary has
granted an exemption in accordance
with the provisions of 31 TU.S.C.
3716(c)(3)(B) and paragraph (e)(7) of this
section; and

(vii) Federal loan payments other
than travel advances.

(38) Specific rules for certain payment
types. (i) Specific rules apply with re-
spect to the offset of the following
types of payments:

(A) Social Security benefit payments
(excluding Supplemental Security In-
come payments), Black Lung (part B)
payments, and Railroad Retirement
(other than tier 2) payments to the ex-
tent such payments are subject to off-
set under 31 U.S.C. 3716(c)(3)(A) (see 31
CFR 285.4);

(B) Federal salary payments (see 31
CFR 285.7; 5 CFR 550.1101 through
550.1108); and

(C) Tax refund payments (see 31 CFR
285.2).

(ii) This section governs the offset of
such payments to the extent that this
section is not inconsistent with the
special rules that apply for a particular
type of payment.

(4) Payments made to joint payees. If a
payment is certified to more than one
payee (i.e., joint payees), the entire
payment (including a tax refund pay-
ment) will be subject to offset for a
debt of either payee, unless otherwise
prohibited by law or regulation. See 31
CFR 285.2(g) regarding offset of joint
tax refunds and claims to return offset
funds to the non-debtor, joint payee.

(5) Payments made to representative
payees. If a payment is made to a per-
son solely in that person’s capacity as
a representative payee for another per-
son having the beneficial interest in a
payment, the disbursing official shall
offset that payment only to collect
debts owed by the person having the
beneficial interest in the payment.
Payment agencies are responsible for
identifying representative payees.

(6) Assigned payments. (i) If a person,
including a Federal contractor, assigns
the right to receive a Federal payment
to a third party (the ‘‘assignee’’), the
assigned payment will be subject to
offset to collect a delinquent debt owed
by the assignee.

31 CFR Ch. Il (7-1-12 Edition)

(ii) An assigned payment will also be
subject to offset to collect delinquent
debts owed by the assignor unless:

(A) In accordance with 41 TU.S.C.
15(e)-(f), the payment has been prop-
erly assigned to a financial institution
pursuant to a Federal contract, the
contract contains provisions prohib-
iting the payment from being reduced
or offset for debts owed by the con-
tractor, and the debt arose independ-
ently of the contract; or

(B) pursuant to 31 U.S.C. 3727, the
payment is being made to the assignee
as settlement or satisfaction of a claim
brought by the assignee against the
creditor agency based upon the con-
tract, and the debt of the contractor
arises independently of the contract; or

(C) the debtor has properly assigned
the right to such payments and the
debt arose after the effective date of
the assignment.

() Payment agency requests for exemp-
tions from centralized offset pursuant to
31 U.S.C. 3716(c)(3)(B)—(1) Means-tested
payments. The Secretary will exempt
from centralized offset payments made
under means-tested programs when re-
quested by the head of the agency mak-
ing such payments. For purposes of
this section ‘‘means-tested programs’
are those which base eligibility on a
determination that the income and/or
assets of the beneficiary are inadequate
to provide the beneficiary with an ade-
quate standard of living without pro-
gram assistance.

(ii) Payments made under programs
which are not means-tested. Upon writ-
ten request from the payment agency,
the Secretary may exempt classes of
payments which are not means-tested.
Payment agencies may request that
the Secretary exempt 100% of each pay-
ment in a payment class or that the
Secretary exempt a specific lesser per-
centage. The Secretary will consider
such requests under standards pre-
scribed by the Secretary and published
on the FMS Web site. See
www.fms.treas.gov/debt.

(iii) Procedures for requesting exemp-
tions. The head of the payment agency
must make a request for exemption in
writing. The request must comply with
the procedures published by FMS and
made available at its Web site. See
www.fms.treas.gov/debt.
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(iv) Exemptions apply to classes of pay-
ments. The Secretary will only exempt
classes of payments. Requests for ex-
emption of individual payments will
not be considered.

(8) Payment agency responsibilities. (1)
Payment agencies shall prepare and
submit payment vouchers in the man-
ner prescribed by the disbursing offi-
cial to ensure that all payments legally
eligible for offset will be offset and all
payments not eligible will not be off-
set. Payment agencies shall notify the
disbursing agency, in the manner pre-
scribed by FMS, that a payment is a
recurring payment.

(ii) Payment agencies shall also re-
view the nature of payments the agen-
cy certifies and notify FMS of any
legal bars to centralized offset of pay-
ments.

(9) Payment and disbursing officials
have satisfied the obligation underlying
the payment. When an offset occurs, the
debtor has received payment in full for
the underlying obligation represented
by the payment. Pursuant to 31 U.S.C.
3716(c)(2)(A), neither the disbursing of-
ficial nor the payment agency shall be
liable for the amount of the offset on
the basis that the underlying obliga-
tion was not satisfied. For example, if
an agency certifies a payment to a Fed-
eral contractor for work completed or
services provided, and that payment is
offset to collect a delinquent debt that
the contractor owes to another Federal
agency, the contractor has been paid in
full for its services. When the creditor
agency credits the offset amount to the
contractor’s delinquent debt, the con-
tractor has received full value for the
services performed under the contract.

(f) Offset—(1) When offset occurs. When
a match occurs and all other require-
ments for offset under 31 U.S.C. 3716(c),
3720A, and applicable regulations have
been met, the disbursing official shall
offset the payee’s Federal payment to
satisfy, in whole or part, the debt owed
by the debtor. Offsets will continue
until the debt, including any interest,
penalties, and administrative costs, is
paid in full or otherwise resolved to the
satisfaction of the creditor agency.

(2) Offset amount. (i) Except as other-
wise provided in 31 CFR 285.4(e) and
285.7(g) (addressing centralized offset of
certain Federal benefit payments and
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salary payments, respectively), the dis-
bursing official shall offset the lesser
of:

(A) The amount of the payment as
shown on the payment record; or

(B) The amount of the debt, including
any interest, penalties and administra-
tive costs; or

(C) In the case of retirement annuity
payments certified by the Office of Per-
sonnel Management, up to twenty-five
percent of the amount of the payment
as shown on the payment record.

(ii) Notwithstanding paragraph
(£)(2)(i) of this section, if a creditor
agency has specified another amount,
either in dollars or as a percentage of
the payment, pursuant to paragraph
(d)(15) of this section, the disbursing of-
ficial shall offset the amount specified
by the creditor agency.

(3) Priorities for collecting multiple
debts owed by the payee. (i) A levy pur-
suant to the Internal Revenue Code of
1986 shall take precedence over deduc-
tions under this section.

(ii) When a payment may be offset to
collect more than one debt, amounts
offset will be applied:

(A) First, to satisfy any past-due sup-
port that that the State is collecting
under section 464 of the Social Security
Act (see 285.1 and 285.3 of this part);

(B) Second, to satisfy any debts owed
to Federal agencies, as described in
this §285.5; and

(C) Third, to any debts owed to
States for debts other than past-due
support (see §§285.6 and 285.8 of this
part).

(g) Notices—(1) Warning notice by dis-
bursing official to payee/debtor. Before
offsetting a recurring payment, the dis-
bursing official, or FMS on behalf of
the disbursing official, will notify the
payee in writing when offsets will
begin (which may be stated as a num-
ber of days or number of payments
from the time of the notice) and the
anticipated amount of such offset
(which may be stated as a percentage
of the payment). Such notice shall also
provide the information contained in
paragraph (g)(3) of this section. Failure
to send such notice does not affect the
validity of the offset.

(2) No additional warning notice when
collections are suspended and resumed. As
described in paragraph (f)(3)(iii) of this
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section, FMS may suspend or reduce
the application of collections from a
recurring payment for one debt when
another debt, which is owed by the
same debtor and has a higher legal pri-
ority, is submitted to FMS for collec-
tion. The disbursing official is not re-
quired to send additional warning no-
tices when collections for the lower
priority debt resume; however, pursu-
ant to paragraph (g)(3) of this section,
each offset will be accompanied by an
offset notice, which explains how the
offset amounts were applied.

(3) Offset notice. When an offset oc-
curs under this section, the disbursing
official, or FMS on behalf of the dis-
bursing official, shall notify the payee
in writing that an offset has occurred
including:

(i) A description of the payment and
the amount of offset taken;

(ii) The identity of the creditor agen-
cy requesting the offset; and

(iii) The address and telephone num-
ber of the contact point within the
creditor agency who will handle con-
cerns regarding the offset.

(h) Notification to creditor and payment
agencies. (1) FMS will notify the cred-
itor agency of all offsets made to col-
lect the creditor agency’s debts. Such
notification shall include the complete
name and taxpayer identifying number
of each debtor/payee, the total
amounts collected from each debtor/
payee’s payment, and the amount of
any fees charged by FMS and any other
disbursing official conducting offsets.
FMS will not advise the creditor agen-
cy of the source of payment from which
such amounts were collected.

(2) When a non-Treasury disbursing
official conducts the offset, that dis-
bursing official will transmit to FMS
all of the information necessary for
FMS to send notification under para-
graph (h)(1) of this section, including
the amount of any fees that the cred-
itor agency is responsible for paying.

(3) FMS will make available to the
payment agency the information con-
tained in the notification of offset, so
that the payment agency may direct
any questions concerning the claim to
the appropriate contact person in the
creditor agency.

(1) Disposition of amounts collected. (1)
FMS will transmit amounts collected
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for debts, less fees charged pursuant to
paragraph (j) of this section, to the ap-
propriate creditor agency or agencies.
Alternatively, FMS may bill the cred-
itor agency for any fees charged pursu-
ant to paragraph (j) of this section.

(2) If FMS learns from a paying agen-
cy that a payment should not have
been made, and thus not offset, FMS
will notify the creditor agency. FMS
may deduct the offset amount from fu-
ture amounts payable to the creditor
agency. Alternatively, upon FMS’s re-
quest, the creditor agency shall return
promptly to the disbursing official an
amount equal to the amount of the off-
set (without regard to whether any
other amounts payable to such dis-
bursing official have been paid).

(3) Generally, the disbursing official
is not responsible for refunding money
to debtors. The creditor agency shall
notify FMS any time the creditor agen-
cy returns all or any part of an offset
payment to an affected payee. See
paragraph (d)(10)(v) of this section.
FMS and the creditor agency shall ad-
just the debtor records appropriately.

(j) Fees. FMS may charge a fee suffi-
cient to cover the full cost of imple-
menting the centralized offset pro-
gram, including the amount of any fees
charged by other disbursing officials
conducting an offset under this section.
FMS may deduct the fees from
amounts collected by offset or may bill
the creditor agencies. FMS will charge
fees only for actual offsets collected.

(k) Waiver of certain provisions under
the Computer Matching Privacy and Pro-
tection Act of 1988. As authorized by 31
U.S.C. 3716(f), FMS, under a delegation
of authority from the Secretary, has
waived certain requirements of the
Computer Matching and Privacy Pro-
tection Act of 1988, Pub. L. No. 100-503,
as amended, for matches between de-
linquent debt records and payment
records for offset purposes upon writ-
ten certification by the head of the
creditor agency that the requirements
of 31 U.S.C. 3716(a) have been met. Spe-
cifically, for administrative offset of
Federal payments other than tax re-
funds, FMS has waived the require-
ments for a computer matching agree-
ment contained in 5 U.S.C. 552a(0) and
for post-match notice and verification
contained in 5 U.S.C. 552a(p) so long as
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the creditor agency provides certifi-
cation to FMS in accordance with the
provisions of paragraph (d)(6) of this
section. Such waiver is not necessary
for offset of Federal tax refunds, pursu-
ant to 5 U.S.C. 5562a(a)(8)(B). The Data
Integrity Board of the Department of
the Treasury shall review and include
in reports under 5 U.S.C. 552a(u)(3)(D) a
description of the matching activities
conducted for centralized offset under
this section. No other Data Integrity
Board is required to take any action
under 5 U.S.C. 552a(u) concerning these
computerized comparisons.

[67 FR 78942, Dec. 26, 2002, as amended at 70
FR 7135, Jan. 21, 2005; 74 FR 27433, June 10,
2009; 74 FR 27708, June 11, 2009]

§285.6 Administrative offset under re-
ciprocal agreements with states.

(a) Scope. (1) This section sets forth
the rules that apply to the administra-
tive offset of Federal nontax payments
to collect delinquent debts owed to
States. As set forth in 31 U.S.C. 3716(h),
States may participate in administra-
tive offset so long as they meet certain
requirements, including entering into
reciprocal agreements with the Sec-
retary of the Treasury. Such reciprocal
agreements may contain any require-
ments that the Secretary considers ap-
propriate to facilitate offset. Participa-
tion in offset under this section is vol-
untary for both FMS and the States.
This section prescribes the minimum
requirements for such reciprocal agree-
ments, including provisions applicable
to the offset of State payments, pursu-
ant to State law, to collect delinquent
Federal debts. Such offsets are defined
in this section as ‘“‘State payment off-
sets.”

(2) This section does not apply to the
offset of Federal salary payments, Fed-
eral tax refunds (see 31 CFR 285.8), or
the collection of past-due support debts
(see 31 CFR 285.1 and 285.3).

(b) Definitions. (1) Unless otherwise
defined in paragraph §285.5(b) of this
subpart.

(2) For purposes of this section:

Administrative offset has the meaning
set forth in 31 U.S.C. 3701(a) and means
withholding funds payable by the
United States to, or held by the United
States for, a person to satisfy a debt
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owed by the payee. The term debt in
this definition means a State debt.

Debtor means a person who owes a
debt to the United States or a State.

Federal debt means any amount of
money, funds or property that has been
determined by an appropriate official
of the Federal government to be owed
to the United States by a person, orga-
nization, or entity, except another Fed-
eral agency. The term includes debt ad-
ministered by a third party acting as
an agent for the Federal Government.
For purposes of this section, the term
“Federal debt’” does not include debts
arising under the Internal Revenue
Code of 1986 (26 U.S.C. 1 et seq.), the
tariff laws of the United States, or the
Social Security Act (42 U.S.C. 301 et
seq.), except to the extent provided in
sections 204(f) and 1631(b)(4) of such Act
(42 U.S.C. 404(f) and 1383(b)(4)(A), re-
spectively) and 31 U.S.C. 3716(c).

Offset means withholding funds pay-
able to a person to satisfy a debt owed
by the payee.

Participating State means a State that
has entered into a reciprocal agree-
ment under this section.

Reciprocal agreement means a written
agreement between FMS and a State,
entered into pursuant to 31 U.S.C.
3716(h), which provides for administra-
tive offset and State payment offset.

State has the meaning set forth in 31
U.S.C. 3701(b)(2) and includes the sev-
eral states of the United States, the
District of Columbia, American Samoa,
Guam, the United States Virgin Is-
lands, the Commonwealth of the North-
ern Mariana Islands, and the Common-
wealth of Puerto Rico.

State debt means any amount of
money, funds or property that has been
determined by an appropriate State of-
ficial to be owed to that State by a per-
son, organization, or entity, except the
United States, a foreign sovereign, or
another State (including local govern-
ments within a State). For purposes of
this rule, the term includes debt ad-
ministered by a third party acting as
an agent for the State.

State payment offset means with-
holding funds payable by a State to, or
held by a State for, a person to satisfy
a debt owed by the payee to the United
States.
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(c) General rule. FMS and other dis-
bursing officials of the Federal Govern-
ment will conduct administrative off-
set to collect past-due State debts cer-
tified to FMS, and participating States
will conduct State payment offset to
collect delinquent Federal debts in ac-
cordance with the terms of reciprocal
agreements entered into between the
States and FMS, acting on behalf of
the Secretary. Upon notification of a
delinquent State debt from a partici-
pating State to FMS, disbursing offi-
cials of the United States shall offset
the Federal payments specified in the
reciprocal agreement to collect the
State debt. The amount offset, minus
an offset fee, shall be forwarded to the
State to be distributed in accordance
with applicable laws and procedures.
Upon notification of a delinquent Fed-
eral debt from FMS to a participating
State, authorized officials of the par-
ticipating State shall conduct State
payment offset as specified in the ap-
plicable reciprocal agreement to col-
lect the Federal debt.

(d) Reciprocal agreements. (1) FMS
may enter into reciprocal agreements
with States for administrative offset
and State payment offset. The agree-
ments shall contain any requirements
which FMS considers appropriate to fa-
cilitate the offset and prevent duplica-
tive efforts, and shall require States to
prescribe procedures governing the col-
lection of delinquent State debts which
are substantially similar to require-
ments imposed on Federal agencies
pursuant to 31 U.S.C. 3716(b). States
may prescribe such procedures through
legislation or regulations, as deemed
appropriate by State officials. States
which have entered into a reciprocal
agreement with FMS pursuant to this
section may thereafter request, in the
manner prescribed in the reciprocal
agreement, that administrative offsets
be performed. Such requests shall be
made by the appropriate State dis-
bursing official, which, for purposes of
this section, means an appropriate offi-
cial of the State agency that is respon-
sible for collecting the State debt. Re-
ciprocal agreements must be signed by
a State official authorized to enter into
such agreements.

(2) Once FMS has entered into a re-
ciprocal agreement with a State pursu-
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ant to this section, FMS may request
that the State perform State payment
offsets to collect delinquent Federal
debts in accordance with the terms of
the reciprocal agreement.

(3) A duly executed reciprocal agree-
ment is required before a State may re-
quest an administrative offset pursu-
ant to 31 U.S.C. 3716(h).

(e) Requirements for submitting State
debts for administrative offset—(1) Debt
eligibility. A State debt submitted to
FMS for collection by administrative
offset must meet the debt eligibility
requirements of 31 CFR 285.5(d)(3)(1).

(2) Certification. At the time a partici-
pating State notifies FMS of a State
debt for purposes of collection by ad-
ministrative offset under this section,
the State shall comply with the certifi-
cation requirements set forth in para-
graph 31 CFR 285.5(d)(6) with the fol-
lowing two exceptions:

(i) Paragraph (d)(6)(ii)(E)—Federal
salary offset; and

(ii) Paragraph (d)(6)(iii)—Federal re-
quirements for the assessment of inter-
est and penalties to Federal debts. Ad-
ditionally, with respect to paragraph
(d)(6)(ii) of §285.5, States shall only be
required to certify that they have com-
plied with the requirements of 31
U.S.C. 3716 (not 31 U.S.C. 3720A or 26
U.S.C. 6402) and this section 285.6.
States shall also certify that they have
complied with any requirements im-
posed by State law or procedure that
may be applicable to administrative
offset.

(f) State debts submitted to FMS for taxr
refund offset. A State shall be deemed
to have complied with the require-
ments of paragraph (e)(2) of this sec-
tion with respect to any State debt
that the State certified to Treasury for
collection pursuant to §285.8 of this
part.

(g) Federal Payments subject to admin-
istrative offset under this section. (1) The
Federal payments that will be offset to
collect a participating State’s debts
shall be set forth in the reciprocal
agreement. Federal payments that are
excluded from administrative offset
under this section include:

(i) Any payments described in 31 CFR
285.5(e)(2) ‘“‘Payments excluded from
offset”’;
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(ii) Payments due to an individual
under the Social Security Act;

(iii) Payments due an individual pur-
suant to part B of the Black Lung Ben-
efits Act;

(iv) Payments due an individual pur-
suant to any law administered by the
Railroad Retirement Board;

(v) Federal tax refunds; and

(vi) Federal salary payments.

(h) Conducting the administrative off-
set. (1) Disbursing officials shall con-
duct administrative offset under this
section in the same manner as set forth
in 31 CFR 285.5(f) through (i).

(2) When a payee owes more than one
delinquent State debt which has been
referred to FMS for collection,
amounts will be applied to delinquent
State debts under this section after
any amounts offset pursuant to any
other section of this subpart A and any
amounts levied pursuant 26 U.S.C. 6331.

(1) Liability of disbursing officials and
payment agencies. Neither the Federal
disbursing official nor the agency au-
thorizing the Federal payment shall be
liable to a debtor for the amount of the
administrative offset on the basis that
the underlying obligation, represented
by the payment before the administra-
tive offset was taken, was not satisfied.

(j) Notification to a State of Federal
debt. (1) A State may set forth in the
reciprocal agreement the requirements
for FMS to follow when submitting a
Federal debt for collection by State
payment offset. Such agreements shall
set forth all requirements contained in
State law for the State payment offset.
Such requirements, however, may not
exceed the requirements for collecting
Federal debts by administrative offset
as set forth in §285.5(d) of this subpart.

(2) FMS shall certify to a partici-
pating State that each debt FMS sub-
mits for State payment offset has been
certified by the Federal creditor agen-
cy to be delinquent, valid, and legally
enforceable in the amount stated, and
that the Federal creditor agency owed
the debt has complied with the require-
ments of 31 U.S.C. 3716(a) prior to sub-
mitting the debt for offset.

(k) Conducting State payment offset. (1)
An official of a participating State
shall conduct State payment offset
pursuant to the laws and regulations of
the participating State; provided that:
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(i) If a payment is owed jointly to
more than one payee, the entire pay-
ment shall be offset for a debt of either
payee, unless otherwise prohibited by
law or regulation; and

(ii) If a payment is made to a person
solely in that person’s capacity as a
representative payee for another per-
son having the beneficial interest in
the payment, the disbursing official
shall offset that payment only to col-
lect debts owed by the person having
the beneficial interest in the payment.

(2) Any prohibitions on offsetting a
joint payment described in paragraph
(k)(1)(A) of this section shall be set
forth in the reciprocal agreement.

(3) An official of the participating
State shall notify the payee of the
State payment offset. The reciprocal
agreement may contain detailed guid-
ance and procedures regarding sending
such notice, but shall, at a minimum
require that the notice inform the
payee of:

(i) The type and amount of the pay-
ment that was offset;

(ii) The identity of the Federal agen-
cy that requested the offset; and

(iii) A contact point within the Fed-
eral agency that will handle concerns
regarding the offset.

(1) Limitations. A debt properly sub-
mitted to FMS or the State for admin-
istrative offset or State payment offset
shall remain subject to collection until
withdrawn by the entity that sub-
mitted the debt for collection, provided
the debt remains past-due and legally
enforceable for purposes of administra-
tive offset or State payment offset, as
applicable. A debt which has been re-
duced to a judgment shall remain le-
gally enforceable for purposes of ad-
ministrative offset and State payment
offset for as long as the judgment re-
mains enforceable against the debtor.

(m) Fees. FMS shall deduct a fee from
each administrative offset and State
payment offset amount before transfer-
ring the balance of the offset funds to
the State or Federal agency owed the
debt. Pursuant to 31 U.S.C. 3716(c)(4),
the fee will be in an amount that FMS
has determined to be sufficient to re-
imburse FMS for the full cost of the
offset procedure. FMS will notify the
States and creditor agencies, annually
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and in advance, of the amount of the
fee FMS will charge for each offset.

[72 FR 1286, Jan. 11, 2007, as amended at 74
FR 56721, Nov. 3, 2009]

§285.7 Salary offset.

(a) Purpose and scope. (1) This section
establishes FMS’s procedures for the
centralized offset of Federal salary
payments to collect delinquent nontax
debts owed to the United States. This
process is known as centralized salary
offset. Rules issued by the Office of
Personnel Management contain the re-
quirements Federal agencies must fol-
low prior to conducting centralized or
non-centralized salary offset and the
procedures for requesting offsets di-
rectly from a paying agency, rather
than through TOP. See 5 CFR 550.1101
through 550.1108.

(2) This section implements the re-
quirement under 5 U.S.C. 5514(a)(1) that
all Federal agencies, using a process
known as centralized salary offset com-
puter matching, identify Federal em-
ployees who owe delinquent nontax
debt to the United States. Centralized
salary offset computer matching is the
computerized comparison of delinquent
debt records with records of Federal
employees. The purpose of centralized
salary offset computer matching is to
identify those debtors whose Federal
salaries should be offset to collect de-
linquent debts owed to the Federal
Government.

(3) This section specifies the delin-
quent debt records and Federal em-
ployee records that must be included in
the salary offset matching process. For
purposes of this section, delinquent
debt records consist of the debt infor-
mation submitted to the Financial
Management Service for purposes of
administrative offset as required under
31 U.S.C. 3716(c)(6). Agencies that sub-
mit their debt to FMS for purposes of
administrative offset are not required
to submit duplicate information for
purposes of centralized salary offset
computer matching under 5 U.S.C. 5514
and this section.

(4) This section establishes an inter-
agency consortium to implement cen-
tralized salary offset computer match-
ing on a government-wide basis as re-
quired under 5 U.S.C. 5514(a)(1).
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(5) The receipt of collections from
salary offsets does not preclude a cred-
itor agency from pursuing other debt
collection remedies, including the off-
set of other Federal payments to sat-
isfy delinquent nontax debt owed to
the United States. A creditor agency
should pursue, when deemed appro-
priate by such agency, such debt col-
lection remedies separately or in con-
junction with salary offset.

(6) This section does not govern the
centralized offset of final salary pay-
ments or lump-sum payments made to
employees who have left an agency’s
employ. The centralized offset of such
payments is governed by §285.5 of this
part.

(b) Definitions. For purposes of this
section:

Administrative offset means with-
holding funds payable by the United
States to, or held by the United States
for, a person to satisfy a debt owed by
the payee.

Agency means a department, agency
or subagency, court, court administra-
tive office, or instrumentality in the
executive, judicial, or legislative
branch of the Federal government, in-
cluding government corporations.

Centraliced salary offset computer
matching means the computerized com-
parison of Federal employee records
with delinquent debt records to iden-
tify Federal employees who owe such
debts.

Creditor agency means any agency
that is owed a debt.

Debt means any amount of money,
funds, or property that has been deter-
mined by an appropriate official of the
Federal government to be owed to the
United States by a person, including
debt administered by a third party act-
ing as an agent for the Federal Govern-
ment. For purposes of this section, the
term ‘‘debt’” does not include debts
arising under the Internal Revenue
Code of 1986 (26 U.S.C.).

Delinquent debt record means informa-
tion about a past-due, legally enforce-
able debt, submitted by a creditor
agency to FMS for purposes of adminis-
trative offset (including salary offset)
in accordance with the provisions of 31
U.S.C. 3716 and applicable regulations.
Debt information includes the amount
and type of debt and the debtor’s name,
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address, and taxpayer identifying num-
ber.

Disbursing official means an officer or
employee designated to disburse Fed-
eral salary payments. This section ap-
plies to all disbursing officials of Fed-
eral salary payments, including but
not limited to, disbursing officials of
the Department of the Treasury, the
Department of Defense, the United
States Postal Service, any government
corporation, and any disbursing official
of the United States designated by the
Secretary.

Disposable pay has the same meaning
as that term is defined in 5 CFR
550.1103.

Federal employee means a current em-
ployee of an agency, including a cur-
rent member of the Armed Forces or a
Reserve of the Armed Forces (Re-
serves), employees of the United States
Postal Service, and seasonal and tem-
porary employees.

Federal employee records means
records of Federal salary payments
that a paying agency has certified to a
disbursing official for disbursement.

FMS means the Financial Manage-
ment Service, a bureau of the Depart-
ment of the Treasury.

Paying agency means the agency that
employs the Federal employee who
owes the debt and authorizes the pay-
ment of his or her current pay. A pay-
ing agency also includes an agency
that performs payroll services on be-
half of the employing agency.

Salary offset means administrative
offset to collect a debt owed by a Fed-
eral employee from the current pay ac-
count of the employee.

Secretary means the Secretary of the
Treasury or his or her delegate.

Taxpayer identifying number means
the identifying number described under
section 6109 of the Internal Revenue
Code of 1986 (26 U.S.C. 6109). For an in-
dividual, the taxpayer identifying
number is the individual’s social secu-
rity number.

(c) Establishment of the consortium. As
required by the provisions of 5 U.S.C.
5514(a)(1), by issuance of this section,
the Secretary establishes an inter-
agency consortium to implement cen-
tralized salary offset computer match-
ing. The consortium initially includes
all agencies that disburse Federal sal-
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ary payments, including but not lim-
ited to, FMS, the Department of De-
fense, the United States Postal Serv-
ice, government corporations, and
agencies with Treasury-designated dis-
bursing officials. The membership of
the consortium may be changed at the
discretion of the Secretary, and the
Secretary will be responsible for the
ongoing coordination of the activities
of the consortium.

(d) Creditor agency participation. (1) As
required under 5 U.S.C. 5514(a)(1), cred-
itor agencies shall participate at least
annually in centralized salary offset
computer matching. By notifying FMS
of all past-due, legally enforceable
debts delinquent for more than 180 days
for purposes of 31 U.S.C. 3716(c)(6), cred-
itor agencies shall have met the re-
quirement set forth in 5 TU.S.C.
5514(a)(1). Additionally, creditor agen-
cies may notify FMS of past-due, le-
gally enforceable debts delinquent for
less than 180 days for purposes of cen-
tralized offset.

(2) Prior to submitting debts to FMS
for purposes of administrative offset
(including salary offset) and central-
ized salary offset computer matching,
Federal agencies shall prescribe regula-
tions in accordance with the require-
ments of 31 U.S.C. 3716 (administrative
offset) and 5 U.S.C. 5514 (salary offset).

(3) Prior to submitting a debt to FMS
for purposes of collection by adminis-
trative offset, including salary offset,
creditor agencies shall provide written
certification to FMS that:

(i) The debt is past-due and legally
enforceable in the amount submitted
to FMS and that the creditor agency
will ensure that collections (other than
collections through offset) are properly
credited to the debt;

(ii) The creditor agency has complied
with the provisions of 31 U.S.C. 3716
(administrative offset) and related reg-
ulations including, but not limited to,
the provisions requiring that the cred-
itor agency provide the debtor with ap-
plicable notices and opportunities for a
review of the debt; and

(iii) The creditor agency has com-
plied with the provisions of 5 U.S.C.
5514 (salary offset) and related regula-
tions including, but not limited to, the
provisions requiring that the creditor
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agency provide the debtor with applica-
ble notices and opportunities for a
hearing.

(4) The creditor agency is not re-
quired to submit the certification set
forth in paragraph (d)(3)(iii) of this sec-
tion prior to submitting a debt to FMS.
However, if the creditor agency does
not provide such certification initially,
the creditor agency shall provide the
Federal employee with the notices and
opportunity for a hearing, as required
by 5 U.S.C. 5514 and applicable regula-
tions, and shall make the necessary
certification before the disbursing offi-
cial offsets a salary payment pursuant
to this section. A creditor agency may
submit a debt without the requirement
set forth in paragraph (d)(3)(iii) of this
section, only if the creditor agency in-
tends to complete the certification
after complying with the provisions of
5 U.S.C. 5514 and applicable regula-
tions.

(5) The creditor agency shall notify
FMS immediately of any payments
credited by the creditor agency to the
debtor’s account, other than credits for
amounts collected by offset, after sub-
mission of the debt to FMS. The cred-
itor agency also shall notify FMS im-
mediately of any change in the status
of the legal enforceability of the debt,
for example, if the creditor agency re-
ceives notice that the debtor has filed
for bankruptcy protection.

(6) Creditor agencies may submit
nontax debts to FMS for collection by
centralized salary offset irrespective of
the amount of time the debt has been
outstanding. Accordingly, all nontax
debts, including debts that were out-
standing for ten years or longer prior
to June 11, 2009, may be collected by
centralized salary offset.

(7) For debts that were outstanding
more than ten years on or before June
11, 2009, creditor agencies must certify
to FMS that the notice described in
paragraph (d)(3)(ii) of this section was
sent to the debtor after the debt was
outstanding for ten years. This require-
ment will apply even in a case where
notice was also sent prior to the debt
being outstanding for ten years but
does not apply to any debt that could
be collected by offset without regard to
any time limitation prior to June 11,
2009.
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(e) Centraliced salary offset computer
match. (1) Delinquent debt records will
be compared with Federal employee
records maintained by members of the
consortium or paying agencies. The
records will be compared to identify
Federal employees who owe delinquent
debts for purposes of collecting the
debt by administrative offset. A match
will occur when the taxpayer identi-
fying number and name of a Federal
employee are the same as the taxpayer
identifying number and name of a debt-
or.
(2) As authorized by the provisions of
31 U.S.C. 3716(f), FMS, under a delega-
tion of authority from the Secretary,
has waived certain requirements of the
Computer Matching and Privacy Pro-
tection Act of 1988, 5 U.S.C. 552a, as
amended, for administrative offset, in-
cluding salary offset, upon written cer-
tification by the head of the creditor
agency that the requirements of 31
U.S.C. 3716(a) have been met. Specifi-
cally, FMS has waived the require-
ments for a computer matching agree-
ment contained in 5 U.S.C. 552a(0) and
for post-match notice and verification
contained in 5 U.S.C. 552a(p). The cred-
itor agency will provide certification
in accordance with the provisions of
paragraph (d)(3)(iii) of this section.

(f) Salary offset. When a match occurs
and all other requirements for offset
have been met, as required by the pro-
visions of 31 U.S.C. 3716(c) the dis-
bursing official shall offset the Federal
employee’s salary payment to satisfy,
in whole or part, the debt owed by the
employee. Alternatively, the paying
agency, on behalf of the disbursing offi-
cial, may deduct the amount of the off-
set from an employee’s disposable pay
before the employee’s salary payment
is certified to a disbursing official for
disbursement. The salary paying agen-
cy shall use such records as it deems
necessary to accurately calculate dis-
posable pay in accordance with 5 CFR
550.1103.

(g) Offset amount. (1) The amount off-
set from a salary payment under this
section shall be the lesser of:

(i) The amount of the debt, including
any interest, penalties and administra-
tive costs; or

(ii) An amount up to 15% of the debt-
or’s disposable pay.
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(2) Alternatively, the amount offset
may be an amount agreed upon, in
writing, by the debtor and the creditor
agency.

(3) Offsets will continue until the
debt, including any interest, penalties,
and costs, is paid in full or otherwise
resolved to the satisfaction of the cred-
itor agency.

(h) Priorities. (1) A levy pursuant to
the Internal Revenue Code of 1986 shall
take precedence over other deductions
under this section.

(2) When a salary payment may be re-
duced to collect more than one debt,
amounts offset under this section will
be applied to a debt only after amounts
have been applied to satisfy past-due
support debts being collected by the
State pursuant to Section 464 of the
Social Security Act.

(i) Notice. (1) Before offsetting a sal-
ary payment, the disbursing official, or
the paying agency on behalf of the dis-
bursing official, shall notify the Fed-
eral employee in writing of the date de-
ductions from salary will commence
and of the amount of such deductions.

(2)(i) When an offset occurs under
this section, the disbursing official, or
the paying agency on behalf of the dis-
bursing official, shall notify the Fed-
eral employee in writing that an offset
has occurred including:

(A) A description of the payment and
the amount of offset taken;

(B) The identity of the creditor agen-
cy requesting the offset; and,

(C) A contact point within the cred-
itor agency that will handle concerns
regarding the offset.

(ii) The information described in
paragraphs (i)(2)(1)(B) and (i)(2)(i)(C) of
this section does not need to be pro-
vided to the Federal employee when
the offset occurs if such information
was included in a prior notice from the
disbursing official or paying agency.

(3) The disbursing official will advise
each creditor agency of the names,
mailing addresses, and taxpayer identi-
fying numbers of the debtors from
whom amounts of past-due, legally en-
forceable debt were collected and of the
amounts collected from each debtor for
that agency. The disbursing official
will not advise the creditor agency of
the source of payment from which such
amounts were collected.
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(j) Fees. Agencies that perform cen-
tralized salary offset computer match-
ing services may charge a fee sufficient
to cover the full cost for such services.
In addition, FMS, or a paying agency
acting on behalf of FMS, may charge a
fee sufficient to cover the full cost of
implementing the administrative offset
program. FMS may deduct the fees
from amounts collected by offset or
may bill the creditor agencies. Fees
charged for offset shall be based on ac-
tual administrative offsets completed.

(k) Disposition of amounts collected.
The disbursing official conducting the
offset will transmit amounts collected
for debts, less fees charged under para-
graph (j) of this section, to the appro-
priate creditor agency. If an erroneous
offset payment is made to a creditor
agency, the disbursing official will no-
tify the creditor agency that an erro-
neous offset payment has been made.
The disbursing official may deduct the
amount of the erroneous offset pay-
ment from future amounts payable to
the creditor agency. Alternatively,
upon the disbursing official’s request,
the creditor agency shall return
promptly to the disbursing official or
the affected payee an amount equal to
the amount of the erroneous payment
(without regard to whether any other
amounts payable to such agency have
been paid). The disbursing official and
the creditor agency shall adjust the
debtor records appropriately.

[63 FR 23357, Apr. 28, 1998, as amended at 70
FR 22789, May 3, 2005; 74 FR 27433, June 10,
2009; 74 FR 27708, June 11, 2009]

§285.8 Offset of tax refund payments
to collect certain debts owed to
States.

(a) Definitions. For purposes of this
section:

Debt means past-due, legally enforce-
able State income tax obligation or un-
employment compensation debt unless
otherwise indicated.

Debtor means a person who owes a
debt.

FMS means the Financial Manage-
ment Service, a bureau of the Depart-
ment of the Treasury.

IRS means the Internal Revenue
Service, a bureau of the Department of
the Treasury.
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Past-due, legally enforceable State in-
come taxr obligation means a debt which
resulted from:

(1) A judgment rendered by a court of
competent jurisdiction which has de-
termined an amount of State income
tax to be due,

(2) A determination after an adminis-
trative hearing which has determined
an amount of state income tax to be
due and which is no longer subject to
judicial review, or

(3) A State income tax assessment
(including self-assessments) which has
become final in accordance with State
law but not collected and which has
not been delinquent for more than 10
years.

State means the several States of the
United States. The term ‘‘State” also
includes the District of Columbia,
American Samoa, Guam, the United
States Virgin Islands, the Common-
wealth of the Northern Mariana Is-
lands, and the Commonwealth of Puer-
to Rico.

State income tax obligation means
State income tax obligations as deter-
mined under State law. For purposes of
this section, State income tax obliga-
tion includes any local income tax ad-
ministered by the chief tax administra-
tion agency of the State.

Tax refund offset means withholding
or reducing a tax refund overpayment
by an amount necessary to satisfy a
debt owed by the payee(s).

Tax refund payment means any over-
payment of Federal taxes to be re-
funded to the person making the over-
payment after the IRS makes the ap-
propriate credits as provided in 26
U.S.C. 6402(a) and 26 CFR 6402-3(a)(6)(1)
for any liabilities for any Federal tax
on the part of the person who made the
overpayment.

Unemployment compensation debt has
the same meaning as the term ‘‘cov-
ered unemployment debt’ as defined in
26 U.S.C. 6402(f)(4), and means—

(1) A past-due debt for erroneous pay-
ment of unemployment compensation
due to fraud or the person’s failure to
report earnings which has become final
under the law of a State certified by
the Secretary of Labor pursuant to 26
U.S.C. 3304 and which remains uncol-
lected;
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(2) Contributions due to the unem-
ployment fund of a State for which the
State has determined the person to be
liable and which remain uncollected;
and

(3) Any penalties and interest as-
sessed on such debt.

(b) General rule. (1) FMS will offset
tax refunds to collect debt under this
section in accordance with 26 U.S.C.
6402(e) and (f) and this section.

(2) FMS will compare tax refund pay-
ment records, as certified by the IRS,
with records of debts submitted to
FMS. A match will occur when the tax-
payer identifying number (as that term
is used in 26 U.S.C. 6109) and name on a
payment certification record are the
same as the taxpayer identifying num-
ber and name (or derivative of the
name) on a delinquent debt record.
When a match occurs and all other re-
quirements for tax refund offset have
been met, FMS will reduce the amount
of any tax refund payment payable to a
debtor by the amount of any past-due,
legally enforceable State income tax
obligation or unemployment com-
pensation debt owed by the debtor. Any
amounts not offset will be paid to the
payee(s) listed in the payment certifi-
cation record.

(3) FMS will only offset a tax refund
payment for a State income tax obliga-
tion if the address shown on the Fed-
eral tax return for the taxable year of
the overpayment is an address within
the State seeking the offset.

(c) Notification of past-due, legally en-
forceable State income tax obligations or
unemployment compensation debts—(1)
Notification. States shall notify FMS of
debts in the manner and format pre-
scribed by FMS. The notification of 1i-
ability must be accompanied by a cer-
tification that the debt is past due and
legally enforceable and that the State
has complied with the requirements
contained in paragraph (c)(3) of this
section and with all Federal or State
requirements applicable to the collec-
tion of debts under this section. With
respect to State income tax obligations
only, the certification must specifi-
cally state that none of the debts sub-
mitted for collection by offset are
debts owed by an individual who has
claimed immunity from State taxation
by reason of being an enrolled member
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of an Indian tribe who lives on a res-
ervation and derives all of his or her
income from that reservation unless
such claim has been adjudicated de
novo on its merits in accordance with
paragraph (c)(3). FMS may reject a no-
tification that does not comply with
the requirements of this section. Upon
notification of the rejection and the
reason for rejection, the State may re-
submit a corrected notification.

(2) Minimum amount of past-due, le-
gally enforceable State income tax ob-
ligations that may be submitted. FMS
only will accept notification of past-
due, legally enforceable State income
tax obligations of $25 or more or such
higher amounts as determined by FMS.
States will be notified annually of any
changes in the minimum debt amount.

(3)(1) Advance notification to the debtor
of the State’s intent to collect by Federal
tax refund offset. The State is required
to provide a written notification to the
debtor informing the debtor that the
State intends to refer the debt for col-
lection by tax refund offset. The notice
must give the debtor at least 60 days to
present evidence, in accordance with
procedures established by the State,
that all or part of the debt is not past
due or not legally enforceable, or, in
the case of a covered unemployment
compensation debt, the debt is not due
to fraud or the debtor’s failure to re-
port earnings. In the case of a State in-
come tax obligation, the notice must
be sent certified mail, return receipt
requested.

(i1) Determination. The State must, in
accordance with procedures established
by the State, consider any evidence
presented by a debtor in response to
the notice described in paragraph
(¢)(3)(i) of this section and determine
whether an amount of such debt is past
due and legally enforceable and, in the
case of a covered unemployment com-
pensation debt, the debt is due to fraud
or the debtor’s failure to report earn-
ings. With respect to State income tax
obligations only, where the debtor
claims that he or she is immune from
State taxation by reason of being an
enrolled member of an Indian tribe who
lives on a reservation and derives all of
his or her income from that reserva-
tion, State procedures shall include de
novo review on the merits, unless such
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claims have been previously adju-
dicated by a court of competent juris-
diction. States shall, upon request
from the Secretary of the Treasury,
make such procedures available to the
Secretary of the Treasury for review.

(iii) Reasonable efforts. Prior to sub-
mitting a debt to FMS for collection by
tax refund offset the State must make
reasonable efforts to collect the debt.
Reasonable efforts include making
written demand on the debtor for pay-
ment and complying with any other
prerequisites to offset established by
the State.

(4) Correcting and updating notifica-
tion. The State shall, in the manner
and in the time frames provided by
FMS, notify FMS of any deletion or de-
crease in the amount of past-due, le-
gally enforceable State income tax ob-
ligation or unemployment compensa-
tion debt referred to FMS for collec-
tion by tax refund offset. The State
may notify FMS of any increases in the
amount of the debt referred to FMS for
collection by tax refund offset provided
that the State has complied with the
requirements of paragraph (c)(3) of this
section with regard to those debts.

(d) Priorities for offset. (1) As provided
in 26 U.S.C. 6402, a tax refund payment
shall be reduced first by the amount of
any past-due support being enforced
under section 464 of the Social Security
Act which is to be offset under 26
U.S.C. 6402(c); second by the amount of
any past-due, legally enforceable debt
owed to a Federal agency which is to
be offset under 26 U.S.C. 6402(d); and
third by any past-due, legally enforce-
able debt owed to a State (other than
past-due support) which is to be offset
under 26 U.S.C. 6402(e) or 26 U.S.C.
6402(f).

(2) Reduction of the tax refund pay-
ment pursuant to 26 U.S.C. 6402(a), (c),
(d), (e) and (f) shall occur prior to cred-
iting the overpayment to any future li-
ability for an internal revenue tax.
Any amount remaining after tax re-
fund offset under 26 U.S.C. 6402(a), (c),
(d), (e) and (f) shall be refunded to the
taxpayer, or applied to estimated tax,
if elected by the taxpayer pursuant to
IRS regulations.

(3) If FMS receives notice from a
State of more than one debt subject to
this section that is owed by a debtor to
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the State, any overpayment by the
debtor shall be applied against such
debts in the order in which such debts
accrued.

(e) Post-offset notice. (1) When an off-
set occurs, FMS shall notify the debtor
in writing of:

(i) The amount and date of the offset
and that the purpose of the offset was
to satisfy a past-due, legally enforce-
able State income tax obligation or un-
employment compensation debt;

(ii) The State to which this amount
has been paid or credited; and

(iii) A contact point within the State
that will handle concerns or questions
regarding the offset.

(2) The notice in paragraph (e)(1) of
this section also will advise any non-
debtor spouse who may have filed a
joint return with the debtor of the
steps which the non-debtor spouse may
take in order to secure his or her prop-
er share of the tax refund. See para-
graph (f) of this section.

(3) FMS will advise States of the
names, mailing addresses, and taxpayer
identifying numbers of the debtors
from whom amounts of State income
tax obligations or unemployment com-
pensation debts were collected, and of
the amounts collected from each debt-
or through tax refund offset.

(4) At least weekly, FMS will notify
the IRS of the names and taxpayer
identifying numbers of the debtors
from whom amounts owed for past-due,
legally enforceable State income tax
obligations or unemployment com-
pensation debts were collected from
tax refund offsets and the amounts col-
lected from each debtor.

(f) Offset made with regard to a tax re-
fund payment based upon joint return. If
the person filing a joint return with a
debtor owing the past-due, legally en-
forceable State income tax obligation
or unemployment compensation debt
takes appropriate action to secure his
or her proper share of a tax refund
from which an offset was made, the
IRS will pay the person his or her
share of the refund and request that
FMS deduct that amount from future
amounts payable to the State or that
FMS otherwise obtain the funds back
from the State. FMS, or the appro-
priate State, will adjust their debtor
records accordingly.

31 CFR Ch. Il (7-1-12 Edition)

(g) Disposition of amounts collected.
FMS will transmit amounts collected
for debts, less fees charged under para-
graph (h) of this section, to the appro-
priate State. If FMS learns that an er-
roneous offset payment is made to any
State, FMS will notify the appropriate
State that an erroneous offset payment
has been made. FMS may deduct the
amount of the erroneous offset pay-
ment from future amounts payable to
the State. Alternatively, upon FMS’
request, the State shall return prompt-
ly to the affected taxpayer or FMS an
amount equal to the amount of the er-
roneous payment (unless the State pre-
viously has paid such amounts, or any
portion of such amounts, to the af-
fected taxpayer). States shall notify
FMS any time a State returns an erro-
neous offset payment to an affected
taxpayer. FMS, or the appropriate
State, will adjust their debtor records
accordingly.

(h) Fees. The State will pay a fee to
FMS to cover the full cost of offsets
taken. The fee will be established an-
nually in such amount as FMS deter-
mines to be sufficient to reimburse
FMS for the full cost of the offset pro-
cedure. FMS will deduct the fees from
amounts collected prior to disposition
and transmit a portion of the fees de-
ducted to reimburse the IRS for its
share of the cost of administering the
tax refund offset program for purposes
of collecting past-due, legally enforce-
able State income tax obligations or
unemployment compensation debts re-
ported to FMS by the States. Fees will
be charged only for actual tax refund
offsets completed.

(i) Review of tax refund offsets. In ac-
cordance with 26 U.S.C. 6402(g), any re-
duction of a taxpayer’s refund made
pursuant to 26 U.S.C. 6402(e) or (f) shall
not be subject to review by any court
of the United States or by the Sec-
retary of the Treasury, FMS or IRS in
an administrative proceeding. No ac-
tion brought against the United States
to recover the amount of this reduction
shall be considered to be a suit for re-
fund of tax. This subsection does not
preclude any legal, equitable, or ad-
ministrative action against the State
to which the amount of such reduction
was paid.
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(j) Access to and use of confidential tax
information. Access to and use of con-
fidential tax information in connection
with the tax refund offset program is
permitted to the extent necessary in
establishing appropriate agency
records, locating any person with re-
spect to whom a reduction under 26
U.S.C. 6402(e) or (f) is sought for pur-
poses of collecting the debt, and in the
defense of any litigation or administra-
tive procedure ensuing from a reduc-
tion made under section 6402(e) or (f).

[64 FR 71231, Dec. 20, 1999, as amended at 74
FR 27433, June 10, 2009; 76 FR 5071, Jan. 28,
2011]

Subpart B—Authorities Other Than
Offset

§285.11 Administrative wage garnish-
ment.

(a) Purpose. This section provides
procedures for Federal agencies to col-
lect money from a debtor’s disposable
pay by means of administrative wage
garnishment to satisfy delinquent
nontax debt owed to the United States.

(b) Scope. (1) This section applies to
any Federal agency that administers a
program that gives rise to a delinquent
nontax debt owed to the United States
and to any agency that pursues recov-
ery of such debt.

(2) This section shall apply notwith-
standing any provision of State law.

(3) Nothing in this section precludes
the compromise of a debt or the sus-
pension or termination of collection
action in accordance with applicable
law. See, for example, the Federal
Claims Collection Standards (FCCS), 31
CFR parts 900-904.

(4) The receipt of payments pursuant
to this section does not preclude a Fed-
eral agency from pursuing other debt
collection remedies, including the off-
set of Federal payments to satisfy de-
linquent nontax debt owed to the
United States. A Federal agency may
pursue such debt collection remedies
separately or in conjunction with ad-
ministrative wage garnishment.

(5) This section does not apply to the
collection of delinquent nontax debt
owed to the United States from the
wages of Federal employees from their
Federal employment. Federal pay is
subject to the Federal salary offset
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procedures set forth in 5 U.S.C. 5514 and
other applicable laws.

(6) Nothing in this section requires
agencies to duplicate notices or admin-
istrative proceedings required by con-
tract or other laws or regulations.

(c) Definitions. As used in this section
the following definitions shall apply:

Agency means a department, agency,
court, court administrative office, or
instrumentality in the executive, judi-
cial, or legislative branch of the Fed-
eral Government, including govern-
ment corporations. For purposes of this
section, agency means either the agen-
cy that administers the program that
gave rise to the debt or the agency that
pursues recovery of the debt.

Business day means Monday through
Friday. For purposes of computation,
the last day of the period will be in-
cluded unless it is a Federal legal holi-
day.

Day means calendar day. For pur-
poses of computation, the last day of
the period will be included unless it is
a Saturday, a Sunday, or a Federal
legal holiday.

Debt or claim means any amount of
money, funds or property that has been
determined by an appropriate official
of the Federal Government to be owed
to the United States by an individual,
including debt administered by a third
party as an agent for the Federal Gov-
ernment.

Debtor means an individual who owes
a delinquent nontax debt to the United
States.

Delinquent nontaxr debt means any
nontax debt tha