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Subpart A—General Provisions for
Claims

§750.1 Scope of subpart A.

(a) General. (1) The Judge Advocate
General is responsible for the adminis-
tration and supervision of the resolu-
tion of claims arising under the Fed-
eral Tort Claims Act (subpart B of this
part), the Military Claims Act (subpart
C of this chapter), the Nonscope Claims
Act (subpart D of this part), the Per-
sonnel Claims Act (part 751 of this
chapter), the Foreign Claims Act, the
International Agreements Claims Act
pertaining to cost sharing of claims
pursuant to international agreements,
the Federal Claims Collection Act (sub-
part A of part 757 of this chapter), the
Medical Care Recovery Act and Health
Care Services Incurred on Behalf of
Covered Beneficiaries: Collection from
Third-party Payers (subpart B of part
757 of this chapter), and postal claims.

(2) The Deputy Assistant Judge Ad-
vocate General (Claims and Tort Liti-
gation) (Code 15) is the manager of the
Navy claims system established to
evaluate, adjudicate, and provide liti-
gation support for claims arising under
the acts listed above and is responsible
to the Judge Advocate General for the
management of that system. The
claims system consists of the Claims
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§750.2

and Tort Litigation Division of the Of-
fice of the Judge Advocate General
(Code 15), and the attorneys and sup-
port personnel assigned to the Tort
Claims Unit at Naval Station, Norfolk,
Virginia. For economy of language,
Naval Legal Service Offices and Naval
Legal Service Office Detachments are
referred to as Naval Legal Service
Command Activities.

(3) Commanding officers of com-
mands receiving claims are responsible
for complying with the guidance on in-
vestigations in Sec. 750.2 and Sec. 750.3,
the guidance on handling and for-
warding claims found in Sec. 750.5, and
the guidance provided in the JAG In-
struction 5800.7E (JAGMAN)! of 20
June 2007.

(b) This subpart A delineates general
investigative and claims-processing re-
quirements to be followed in the han-
dling of all incidents and claims within
the provisions of this part. Where the
general provisions of this subpart A
conflict with the specific provisions of
any subsequent subpart of this part,
the specific provisions govern.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53417, Sept. 19, 2007]

§750.2 Investigations: In general.

(a) Conducting the investigation. The
command where the incident giving
rise to the claim is alleged to have hap-
pened is responsible for conducting an
investigation in accordance with this
part.

(b) Thorough investigation. Every inci-
dent that may result in a claim against
or in favor of the United States shall
be promptly and thoroughly inves-
tigated under this part. Investigations
convened for claims purposes are suffi-
ciently complex that they should be
performed with the assistance and
under the supervision of a judge advo-
cate or other attorney. Where the com-
mand has an attorney assigned, he
shall be involved in every aspect of the
proceedings. When an attorney is not
assigned to the investigating com-
mand, consultation shall be sought

1JAG Instruction 5800.7E (JAGMAN) may
be retrieved at the official Web site of the
United States Navy Judge Advocate Gen-
eral’s Corps at http:/www.jag.navy.mil.
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from the appropriate Naval Legal Serv-
ice Command activity.

(c) Recovery barred. Even when recov-
ery must be barred by statute or case
law, all deaths, serious injuries, and
substantial losses to property that are
likely to give rise to claims must be in-
vestigated while the evidence is avail-
able. Claims against persons in the
naval service arising from the perform-
ance of their official duties shall be in-
vestigated as though they were claims
against the United States. When an in-
cident involves an actual or potential
claim against the United States for
property damage only and the total
amount likely to be paid does not ex-
ceed $5,000.00, an abbreviated investiga-
tive report may be submitted. Where
this monetary figure may be exceeded,
but the circumstances indicate an ab-
breviated report may be adequate to
preserve the facts and protect the Gov-
ernment’s claims interests, approval to
submit a limited investigative report
may be sought from the Office of the
Judge Advocate General (Claims and
Tort Litigation Division) (Code 15), the
Tort Claims Unit Norfolk, or the near-
est Naval Legal Service Command ac-
tivity.

(d) Developing the facts. Any inves-
tigation convened for claims purposes
must focus on developing the facts of
the incident, i.e., the who, what, where,
when, why, and how of the matter.
Opinions on the possible liability of the
United States under any of the claims
statutes listed above shall not be ex-
pressed. Early and continuous con-
sultation with claims attorneys at
Naval Legal Service Command activi-
ties is essential to ensure the timely
development of all necessary facts, the
identification and preservation of rel-
evant evidence, and to void the need
for supplemental inquiries.

(e) Attorney work product. (1) The con-
vening order and the preliminary state-
ment of an investigative report pre-
pared to inquire into the facts of an in-
cident giving or likely to give rise to a
claim against the United States shall
include the following:

This investigation has been convened and
conducted, and this report prepared, in con-
templation of claims adjudication and litiga-
tion and for the express purpose of assisting

392



Department of the Navy, DoD

attorneys representing the interests of the
United States.

(2) When an investigation is prepared
by or at the direction of an attorney
representing the Department of the
Navy and is prepared in reasonable an-
ticipation of litigation, it is exempt
from mandatory disclosure under the
Freedom of Information Act exemption
(b)(5) and is normally privileged from
discovery in litigation under the attor-
ney work product privilege. 5 U.S.C.
5562(b)(5). Unless an attorney prepares
the report or personally directs its
preparation, the investigation may not
be privileged, even if it was prepared in
reasonable anticipation of litigation.

(f) Advance copy. An advance copy of
an investigation conducted because a
claim has been, or is likely to be, sub-
mitted shall be forwarded to the Tort
Claims Unit Norfolk.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53418, Sept. 19, 2007]

§750.3 Investigations: The report.

(a) Purpose. The purpose of investiga-
tions into claims incidents is to gather
all relevant information about the in-
cident so adjudicating officers can ei-
ther pay or deny the claim. The essen-
tial task of the investigating officer is
to answer the questions of who, what,
where, when, why and how? The Navy’s
best interests are served when the in-
vestigation is thorough and is per-
formed in a timely manner so the
claimant can be advised promptly of
the action on the claim.

(b) Duties of the investigating officer. It
is the investigating officer’s responsi-
bility:

(1) To interview all witnesses to the
incident and prepare summaries of
their comments. Obtaining signed
statements of Government witnesses is
not necessary. Summaries of the wit-
nesses’ remarks prepared by the inves-
tigating officer are quite sufficient and
generally expedite the gathering of in-
formation. On the other hand, written
signed statements should be obtained
from the claimant, wherever possible;

(2) To inspect the property alleged to
have been damaged by the action of
Government personnel;

(3) To determine the nature, extent,
and amount of any damage, and to ob-
tain pertinent repair bills or estimates

§750.3

and medical, hospital, and associated
bills necessary to permit an evaluation
of the claimant’s loss;

(4) To obtain maintenance records of
the Navy motor vehicle, plane, or other
piece of equipment involved in the
claim;

(6) To reduce to writing and incor-
porate into an appropriate investiga-
tive report all pertinent statements,
summaries, exhibits, and other evi-
dence considered by the investigator in
arriving at his conclusions; and,

(6) To furnish claim forms to any per-
son expressing an interest in filing a
claim and to refer such personnel to
the Office of the Judge Advocate Gen-
eral, Tort Claims Unit Norfolk, 9620
Maryland Avenue, Suite 100, Norfolk,
Virginia 23511-2989.

(c) Content of the report. The written
report of investigation shall contain
information answering the questions
mentioned in §750.3(a) and, depending
on the nature of the incident, will in-
clude the following:

(1) Date, time, and exact place the
accident or incident occurred, speci-
fying the highway, street, or road;

(2) A concise but complete statement
of the incident with reference to phys-
ical facts observed and any statements
by the personnel involved;

(3) Names, grades, organizations, and
addresses of military personnel and ci-
vilian witnesses;

(4) Opinions as to whether military
or civilian employees involved in the
incident were acting within the scope
of their duties at the time;

(5) Description of the Government
property involved in the incident and
the nature of any damage it sustained;
and,

(6) Descriptions of all private prop-
erty involved.

(d) Immediate report of certain events.
The Navy or Marine Corps activity
most directly involved in the incident
shall notify the Judge Advocate Gen-
eral immediately by message, elec-
tronic mail, or telephone in any of the
following circumstances:

(1) Claims or possible claims arising
out of a major disaster or out of an in-
cident giving rise to five or more pos-
sible death or serious injury claims.
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(2) Upon filing of a claim that could
result in litigation that would involve
a new precedent or point of law.

(3) Claims or possible claims that in-
volve or are likely to involve an agency
other than the Department of the
Navy.

(e) Request for assistance. When an in-
cident occurs at a place where the
naval service does not have an installa-
tion or a unit conveniently located for
conducting an investigation, the com-
manding officer or officer in charge
with responsibility for performing the
investigation may request assistance
from the commanding officer or officer
in charge of any other organization of
the Department of Defense. Likewise,
if a commanding officer or officer in
charge of any other organization of the
Department of Defense requests such
assistance from a naval commanding
officer or officer in charge, the latter
should normally comply. If a complete
investigation is requested it will be
performed in compliance with the regu-
lations of the requested service. These
investigations are normally conducted
without reimbursement for per diem,
mileage, or other expenses incurred by
the investigating unit or installation.

(f) Report of Motor Vehicle Accident,
Standard Form 91. RCS OPNAV 5100-6.
The operator of any Government motor
vehicle involved in an accident of any
sort shall be responsible for making an
immediate report on the Operator’s Re-
port of Motor Vehicle Accident, Stand-
ard Form 91. This operator’s report
shall be made even though the operator
of the other vehicle, or any other per-
son involved, states that no claim will
be filed, or the only vehicles involved
are Government owned. An accident
shall be reported by the operator re-
gardless of who was injured, what prop-
erty was damaged, or who was respon-
sible. The operator’s report shall be re-
ferred to the investigating officer, who
shall be responsible for examining it
for completeness and accuracy and who
shall file it for future reference or for
attachment to any subsequent inves-
tigative report of the accident.

(g) Priority of the investigation. To en-
sure prompt investigation of every in-
cident while witnesses are available
and before damage has been repaired,
the duties of an investigating officer

32 CFR Ch. VI (7-1-12 Edition)

shall ordinarily have priority over any
other assignments he may have.

(h) Contents of the report of investiga-
tion. The report should include the fol-
lowing items in addition to the require-
ments in §750.3(c):

(1) If pertinent to the investigation,
the investigating officer should obtain
a statement from claimant’s employer
showing claimant’s occupation, wage
or salary, and time lost from work as a
result of the incident. In case of per-
sonal injury, the investigating officer
should ask claimant to submit a writ-
ten statement from the attending phy-
sician setting forth the nature and ex-
tent of injury and treatment, the dura-
tion and extent of any disability, the
prognosis, and the period of hos-
pitalization or incapacity.

(2) A Privacy Act statement for each
person who was asked to furnish per-
sonal information shall be provided.
Social Security numbers of military
personnel and civilian employees of the
U.S. Government should be included in
the report but should be obtained from
available records, not from the indi-
vidual.

(3) Names, addresses, and ages of all
civilians or military personnel injured
or killed; names of insurance compa-
nies; information on the nature and ex-
tent of injuries, degree of permanent
disability, prognosis, period of hos-
pitalization, name and address of at-
tending physician and hospital, and
amount of medical, hospital, and burial
expenses actually incurred; occupation
and wage or salary of civilians injured
or killed; and names, addresses, ages,
relationship, and extent of dependency
of survivors of any such person fatally
injured should be included.

(4) If straying animals are involved, a
statement as to whether the jurisdic-
tion has an ‘‘open range law’’ and, if so,
reference to such statute.

(5) A statement as to whether any
person involved violated any State or
Federal statute, local ordinance, or in-
stallation regulation and, if so, in what
respect. The statute, ordinance, or reg-
ulation should be set out in full.

(6) A statement on whether a police
investigation was made. A copy of the
police report of investigation should be
included if available.
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(7) A statement on whether arrests
were made or charges preferred, and
the result of any trial or hearing in
civil or military courts.

(i) Expert opinions. In appropriate
cases the opinion of an expert may be
required to evaluate the extent of dam-
age to a potential claimant’s property.
In such cases the investigating officer
should consult Navy-employed experts,
experts employed by other departments
of the U.S. Government, or civilian ex-
perts to obtain a competent assessment
of claimant’s damages or otherwise to
protect the Government’s interest. Any
cost involved with obtaining the opin-
ion of an expert not employed by the
Navy shall be borne by the command
conducting the investigation. Any cost
involved in obtaining the opinion of a
Navy-employed expert shall be borne
by the command to which the expert is
attached. Medical experts shall be em-
ployed only after consultation with the
Chief, Bureau of Medicine and Surgery.

(j) Action by command initiating the in-
vestigation and subsequent reviewing au-
thorities. (1) The command initiating
the investigation in accordance with
§750.3 or §750.5 shall review the report
of investigation. If additional inves-
tigation is required or omissions or
other deficiencies are noted, the inves-
tigation should be promptly returned
with an endorsement indicating that a
supplemental investigative report will
be submitted. If the original or supple-
mental report is in order, it shall be
forwarded by endorsement, with any
pertinent comments and recommenda-
tions. An advance copy of the inves-
tigation shall be forwarded to the Tort
Claims Unit Norfolk.

(2) A reviewing authority may direct
that additional investigation be con-
ducted, if considered necessary. The
initial investigation should not be re-
turned for such additional investiga-
tion, but should be forwarded by an en-
dorsement indicating that the supple-
mental material will be submitted. The
report shall be endorsed and forwarded
to the next-level authority with appro-
priate recommendations including an
assessment of the responsibility for the
incident and a recommendation as to
the disposition of any claim that may
subsequently be filed. If a reviewing
authority may be an adjudicating au-

§750.4

thority for a claim subsequently filed,
one copy of the report shall be retained
by such authority for at least 2 years
after the incident.

(3) It is essential that each investiga-
tive report reflect that a good faith ef-
fort was made to comply with the Pri-
vacy Act of 1974 (6 U.S.C. 552a) as im-
plemented by 32 CFR 701, subpart F.
Any indication of noncompliance shall
be explained either in the preliminary
statement of the forwarding endorse-
ments and, when required, corrected.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53418, Sept. 19, 2007]

§750.4 Claims: In general.

(a) Claims against the United States.
Claims against the United States shall
receive prompt and professional dis-
position. Every effort will be made to
ensure an investigation is thoroughly
and accurately completed, the claim-
ant’s allegations evaluated promptly,
and where liability is established, a
check issued as quickly as possible to
prevent further harm to a meritorious
claimant. Similarly, claims not payble
will be processed promptly and the
claimant advised of the reasons for the
denial.

(b) Claims in favor of the United States.
Potential claims in favor of the United
States will be critically evaluated and,
where appropriate, promptly asserted
and aggressively pursued.

(c) Assistance to claimants. Claimants
or potential claimants who inquire
about their rights or the procedures to
be followed in the resolution of their
claims should be referred to the Tort
Claims Unit Norfolk. The Tort Claims
Unit Norfolk will provide claims forms,
advise where the forms should be filed,
and inform the requester of the type of
substantiating information required.
Claims officers may provide advice on
the claims process but shall not pro-
vide advice or opinions about the mer-
its or the wisdom of filing a particular
claim. While claims officers have a re-
sponsibility to provide general infor-
mation about claims, they must con-
sider 18 U.S.C. 205, which makes it a
crime for an officer or employee of the
United States to act as an agent or an
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attorney in the prosecution of any
claim against the United States.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53418, Sept. 19, 2007]

§750.5 Claims: Proper claimants.

(a) Damage to property cases. A claim
for damage to, or destruction or loss of,
property shall be presented by the
owner of the property or a duly author-
ized agent or legal representative.
“Owner” includes a bailee, lessee, or
mortgagor, but does not include a
mortgagee, conditional vendor, or
other person having title for security
purposes only.

(b) Personal injury and death cases. A
claim for personal injury shall be pre-
sented by the person injured or a duly
authorized agent or legal representa-
tive, or, in the case of death, by the
properly appointed legal representative
of the deceased’s estate or survivor
where authorized by State law.

(c) Subrogation. A subrogor and a
subrogee may file claims jointly or sep-
arately. When separate claims are filed
and each claim individually is within
the Tort Claims Unit Norfolk’s adjudi-
cating authority limits, they may be
processed by the Tort Claims TUnit,
even if the aggregate of such claims ex-
ceeds the Tort Claims Unit’s monetary
authority. However, if the aggregate of
the claims exceeds the sum for which
approval of the Department of Justice
(DoJ) is required, currently $200,000.00
under the Federal Tort Claims Act,
then the Tort Claims Unit Norfolk
must obtain DoJ approval via the Of-
fice of the Judge Advocate General,
Claims and Tort Litigation Division,
before the claims may be settled.

(d) Limitation on transfers and assign-
ment. All transfers and assignments
made of any claim upon the United
States, and all powers of attorney, or-
ders, or other authorities for receiving
payment of any such claim, are abso-
lutely null and void unless they are
made after the allowance of such a
claim, the ascertainment of the
amount due, and the issuing of a war-
rant for the payment thereof. 31 U.S.C.
203. This statutory provision does not
apply to the assignment of a claim by
operation of law, as in the case of a re-
ceiver or trustee in bankruptcy ap-
pointed for an individual, firm, or cor-

32 CFR Ch. VI (7-1-12 Edition)

poration, or the case of an adminis-
trator or executor of the estate of a
person deceased, or an insurer sub-
rogated to the rights of the insured.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53418, Sept. 19, 2007]

§750.6 Claims: Presentment.

(a) Written demand and Standard Form
95. A claim shall be submitted by pre-
senting a written statement with the
amount of the claim expressed in a sum
certain, and, as far as possible, describ-
ing the detailed facts and cir-
cumstances surrounding the incident
from which the claim arose. The Claim
for Damage or Injury, Standard Form
95, shall be used whenever practical for
claims under the Federal Tort and
Military Claims Acts. Claims under the
Personnel Claims Act shall be sub-
mitted on DD Form 1842.2 The claim
and all other papers requiring the sig-
nature of the claimant shall be signed
by the claimant personally or by a duly
authorized agent. If signed by an agent
or legal representative, the claim shall
indicate the title or capacity of the
person signing and be accompanied by
evidence of appointment. When more
than one person has a claim arising
from the same incident, each person
shall file a claim separately.

(b) To whom submitted. Claims under
the Federal Tort and Military Claims
Acts should be submitted to the Tort
Claims Unit Norfolk at the address pro-
vided in Sec. 750.3 above, or the Office
of the Judge Advocate General, Claims
and Tort Litigation Division, 1322 Pat-
terson Avenue, SE., Suite 3000, Wash-
ington Navy Yard, Washington, DC
20374-5066. Claims may also be sub-
mitted to the commanding officer of
the Navy or Marine Corps activity in-
volved if known, the commanding offi-
cer of any Navy or Marine activity,
preferably the one nearest to where the
accident occurred, or the local Naval
Legal Service Command activity. The
claim should be immediately forwarded
to the Tort Claims Unit Norfolk.

[72 FR 53418, Sept. 19, 2007]

2The Claim for Damage or Injury, Stand-

ard Form 95 and the DD Form 1842 are avail-
able at the Web site of the United States
Navy Judge Advocate General’s Corps at
http://www.jag.navy.mil.
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§750.7 Claims:
command.

(a) Record date of receipt. The first
command receiving a claim shall
stamp or mark the date of receipt on
the letter or claim form. The envelope
in which the claim was received shall
be preserved.

(b) Determine the military activity in-
volved. The receiving command shall
determine the Navy or Marine Corps
activity most directly involved with
the claim—usually the command where
the incident is alleged to have oc-
curred—and forward a copy of the
claim to that activity. The original
claim (and the transmittal letter, if a
copy is forwarded to a more appro-
priate activity) should immediately be
sent to the Tort Claims Unit Norfolk.

(c) Initiate an investigation. A
JAGMAN Litigation Report Investiga-
tion shall be commenced immediately
by the command most directly in-
volved with the claim. Once the inves-
tigation has been completed, an ad-
vance copy shall be forwarded by the
convening authority to the Tort
Claims Unit Norfolk. Waiting until en-
dorsements have been obtained before
providing a copy of the investigation to
the Tort Claims Unit Norfolk is neither
required nor desirable. The facts of the
incident must be made known to cog-
nizant claims personnel as soon as pPos-
sible.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53419, Sept. 19, 2007]

§750.8 Claims: Responsibility of the
Tort Claims Unit Norfolk.

(a) Reviewing prior actions. The adju-
dicating authority (Tort Claims Unit
Norfolk) determines whether an ade-
quate investigation has been con-
ducted, whether the initial receipt date
is recorded on the face of the claim,
and whether all holders of the inves-
tigation, if completed, are advised of
the receipt of the claim.

(b) Determining the sufficiency of the
claim. The claim should be reviewed
and a determination of its sufficiency
made. If the claim is not sufficient as
received, it shall be immediately re-
turned to the party who submitted it
along with an explanation of the insuf-
ficiency. This does not constitute de-
nial of the claim. The claim shall not

Action by receiving

§750.8

be considered ‘‘presented’” until it is
received in proper form.

(c) Adjudicating the claim. (1) The Tort
Claims Unit Norfolk shall evaluate and
either approve or disapprove all claims
within its authority, except where the
payment of multiple Federal Torts
Claims Act claims arising from the
same incident will exceed $200,000.00 in
the aggregate and thereby require ap-
proval of DodJ. In this latter instance,
the Torts Claims Unit Norfolk shall
contact the Office of the Judge Advo-
cate General, Claims and Tort Litiga-
tion Division (OJAG Code 15).

(2) The Tort Claims Unit Norfolk
shall evaluate and, where liability is
established, attempt to settle claims
for amounts within its adjudicating au-
thority. Negotiation at settlement fig-
ures above the Tort Claims Unit Nor-
folk’s payment limits may be at-
tempted if the claimant is informed
that the final decision on the claim
will be made at a higher level.

(3) If a substantiated claim cannot be
approved, settled, or compromised
within the settlement authority limits
of the Tort Claims Unit Norfolk, the
Tort Claims Unit Norfolk shall contact
OJAG Code 15 to seek additional settle-
ment authority. To obtain the addi-
tional settlement authority, the fol-
lowing materials shall be forwarded to
OJAG Code 15:

(i) A letter of transmittal containing
a recommendation on resolution of the
claim.

(ii) A memorandum of law containing
a review of applicable law, an evalua-
tion of liability, and a recommendation
on the settlement value of the case.
This memorandum should concentrate
on the unusual aspects of applicable
law, chronicle the attempts to resolve
the case, provide information about the
availability of witnesses, and outline
any other information material to a
resolution of the claim, i.e., prior deal-
ings with the claimant’s attorney,
local procedural rules, or peculiarities
that may make trial difficult. The
memorandum should be tailored to the
complexity of the issues presented and
provide any expert opinions that have
been obtained in the case by the Navy
or the claimant.

(d) Preparing litigation reports. The
Tort Claims Unit Norfolk will prepare
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a litigation report when a lawsuit is
filed and the complaint is received. The
report is sent directly to the DodJ offi-
cial or the U.S. Attorney having cog-
nizance of the matter. The report is a
narrative summary of the facts upon
which the suit is based and has as en-
closures the claims file and a memo-
randum of law on the issues presented.
A copy of the report and all enclosures
should be sent to the Judge Advocate
General (OJAG Code 15).

[72 FR 53419, Sept. 19, 2007]

§750.9 Claims: Payments.

Claims approved for payment shall be
expeditiously forwarded to the dis-
bursing office or the General Account-
ing Office depending on the claims act
involved and the amount of the re-
quested payment. Generally, payment
of a Federal tort claim above $2,500.00
requires submission of the payment
voucher to the General Accounting Of-
fice. All other field authorized pay-
ment vouchers are submitted directly
to the servicing disbursing office for
payment.

§750.10 Claims:
lease.

(a) Fully and partially approved claims.
When a claim is approved for payment
in the amount claimed, settlement
agreement may not be necessary. When
a federal tort, military, or non-scope
claim is approved for payment in a
lesser amount than that claimed, the
claimant must indicate in writing a
willingness to accept the offered
amount in full settlement and final
satisfaction of the claim. In the latter
instance, no payment will be made
until a signed settlement agreement
has been received.

(b) Release. (1) Acceptance by the
claimant of an award or settlement
made by the Secretary of the Navy or
designees, or the Attorney General or
designees, is final upon acceptance by
the claimant. Acceptance is a complete
release by claimant of any claim
against the United States by reason of
the same subject manner. Claimant’s
acceptance of an advance payment does
not have the same effect.

(2) The claimant’s acceptance of an
award or settlement made under the
provisions governing the administra-

Settlement and re-
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tive settlement of Federal tort claims
or the civil action provisions of 28
U.S.C. 1346(b) also constitutes a com-
plete release of any claim against any
employee of the Government whose act
or omission gave rise to the claim.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53419, Sept. 19, 2007]

§750.11 Claims: Denial.

A final denial of any claim within
this chapter shall be in writing and
sent to the claimant, his attorney, or
legal representative by certified or reg-
istered mail with return receipt re-
quested. The denial notification shall
include a statement of the reason or
reasons for the denial. The notification
shall include a statement that the
claimant may:

(a) If the claim is cognizable under
the Federal Tort Claims Act, file suit
in the appropriate United States Dis-
trict Court within 6 months of the date
of the denial notification.

(b) If the claim is cognizable under
the Military Claims Act, appeal in
writing to the Office of the Judge Ad-
vocate General, Claims and Tort Liti-
gation Division within 30 days of the
receipt of the denial notification. The
notice of denial shall inform the claim-
ant or his representative that is suit is
not possible under the act.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53419, Sept. 19, 2007]

§750.12 Claims: Action when suit filed.

(a) Action required of any Navy official
receiving notice of suit. The commence-
ment, under the civil action provisions
of the Federal Tort Claims Act (28
U.S.C. 1346(b)), of any action against
the United States and involving the
Navy, that comes to the attention of
any official in connection with his offi-
cial duties, shall be reported imme-
diately to the Tort Claims Unit Nor-
folk to take any necessary action and
provide prompt notification to the
Judge Advocate General. The com-
mencement of a civil action against an
employee of the Navy for actions aris-
ing from the performance of official du-
ties shall be reported in the same man-
ner.
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(b) Steps upon commencement of civil
action. Upon receipt by the Judge Ad-
vocate General or Tort Claims Unit
Norfolk of notice from the DodJ or
other source that a civil action involv-
ing the Navy has been initiated under
the civil action provisions of the Fed-
eral Tort Claims Act, and there being
no investigative report available at the
headquarters, a request shall be made
to the commanding officer of the ap-
propriate Naval Legal Service Com-
mand activity for an investigative re-
port into the incident. If there is not a
completed investigation, the request
shall be forwarded to the appropriate
naval activity to convene and complete
such a report. The commanding officer
of the Naval Legal Service Command
activity shall contact the Tort Claims
Unit Norfolk to determine whether an
administrative claim had been filed
and, if available information indicates
none had, the Tort Claims Unit Norfolk
shall advise the Office of the Judge Ad-
vocate General (Claims and Tort Liti-
gation Division) immediately.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53419, Sept. 19, 2007]

§750.13 Claims: Single service respon-
sibility.

(a) The Department of Defense has
assigned single-service responsibility
for processing claims in foreign coun-
tries under the following acts. The
service and country assignments are in
DODDIR 5515.8 of 9 June 1990.

(1) Foreign Claims Act (10 U.S.C.
2734);

(2) Military Claims Act (10 U.S.C.
2733);

(3) International Agreements Claims
Act (10 U.S.C. 2734a and b), on the pro-
rata cost sharing of claims pursuant to
international agreement;

(4) NATO Status of Forces Agree-
ment (4 UST 1792, TIAS 2846) and other
similar agreements;

(5) Medical Care Recovery Act (42
U.S.C. 2651-26563) claims for reimburse-
ment for medical care furnished by the
United States;

(6) Nonscope Claims Act (10 U.S.C.
2737), claims not cognizable under any
other provision of law;

(7) Federal Claims Collection Act (31
U.S.C. Sections 3701, 3702, and 3711),

§750.13

claims and demands by the United
States Government; and

(8) Public Law 87-212 (10 U.S.C. 2736),
advance or emergency payments.

(b) Single service assignments for
processing claims mentioned above are
as follows:

(1) Department of the Army: Austria,
Belgium, El Salvador, the Federal Re-
public of Germany, Grenada, Honduras,
Hungary, Korea, Iraq, Kuwait, Latvia,
Lithuania, the Marshall Islands, the
Netherlands, Poland, Romania, Slo-
vakia, Slovenia and Switzerland, and
as the Receiving State Office in the
United States under 10 U.S.C. Sections
2734a—2734b and the NATO Status of
Forces Agreement, and other Status of
Forces Agreements with countries not
covered by the NATO agreement.
Claims arising from Operation Joint
Endeavor, including the former Yugo-
slavia, Hungary, Slovakia and the
Czech Republic, as well as the Rwanda
Refugee Crisis Area are also assigned
to the Army.

(2) Department of the Navy: Bahrain,
Greece, Iceland, Israel, Italy, Spain and
the United Arab Emirates.

(3) Department of the Air Force: Aus-
tralia, Azores, Canada, Cyprus, Den-
mark, India, Japan, Luxembourg, Mo-
rocco, Nepal, Norway, Pakistan, Saudi
Arabia, Tunisia, Turkey, the United
Kingdom, Egypt, Oman, and claims in-
volving, or generated by, the United
States Central Command (CENTCOM)
and the United States Special Oper-
ations Command (SOCOM), that arise
in countries not specifically assigned
to the Departments of the Army and
the Navy.

(c) U.S. forces afloat cases under
$2,500.00. Notwithstanding the single
service assignments above, the Navy
may settle claims under $2,500.00
caused by personnel not acting within
the scope of employment and arising in
foreign ports visited by U.S. forces
afloat and may, subject to the concur-
rence of the authorities of the receiv-
ing state concerned, process such
claims.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53420, Sept. 19, 2007]
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§§750.14-750.20
§§750.14-750.20 [Reserved]

Subpart B—Federal Tort Claims
Act

§750.21 Scope of subpart B.

This subpart provides information re-
garding the administrative processing
and consideration of claims against the
United States under the FTCA. The
FTCA is a limited waiver of sovereign
immunity. Under the FTCA, an indi-
vidual can seek money damages for
personal injury, death, or property
damage caused by the negligent or
wrongful act or omission of a Federal
employee acting within the scope of
employment. The FTCA also provides
for compensation for injuries caused by
certain intentional, wrongful conduct.
The liability of the United States is de-
termined in accordance with the law of
the State where the act or omission
occured.

§750.22 Exclusiveness of remedy.

(a) The Federal Employees Liability
Reform and Tort Compensation Act of
1988, Public Law 100-694 (amending 28
U.S.C. 2679(b) and 2679(d)), provides
that the exclusive remedy for damage
or loss of property, or personal injury
or death arising from the negligent or
wrongful acts or omissions of all Fed-
eral employees, acting within the scope
of their employment, will be against
the United States. This immunity from
personal liability does not extend to al-
legations of constitutional torts, nor to
allegations of violations of statutes
specifically authorizing suits against
individuals.

(b) Other statutory provisions create
immunity from personal liability for
specific categories of Federal employ-
ees whose conduct, within the scope of
their employment, gives rise to claims
against the Government. Department
of Defense health care providers are
specifically protected by 10 U.S.C. 1089,
the Gonzalez Act. DOD attorneys are
specifically protected by 10 U.S.C. 1054.

§750.23 Definitions.

(a) Negligent conduct. Generally, neg-
ligence is the failure to exercise that
degree of care, skill, or diligence a rea-
sonable person would exercise under
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similar circumstances. Negligent con-
duct can result from either an act or a
failure to act. The law of the place
where the conduct occurred will deter-
mine whether a cause of action lies
against the Government. 28 U.S.C.
1346(b) and 2674.

(b) Intentional torts. Although any
employee who commits an intentional
tort is normally considered to be act-
ing outside the scope of employment,
the FTCA does allow claimants to seek
compensation for injuries arising out
of the intentional torts of assault, bat-
tery, false imprisonment, false arrest,
abuse of process, and malicious pros-
ecution, if committed by a Federal in-
vestigative or law enforcement officer.
An ‘“‘investigative or law enforcement
officer” is any officer of the United
States empowered by law to execute
searches, to seize evidence, or to make
arrests for violations of Federal law. 28
U.S.C. 2680(h).

(c) Government employees—(1) General.
“Employee of the Government,” de-
fined at 28 U.S.C. 2671, includes officers
or employees of any Federal agency,
members of the U.S. military or naval
forces, and persons acting on behalf of
a Federal agency in an official capac-
ity.

(2) Govermment contractors. Govern-
ment (also referred to as independent)
contractors, are those individuals or
businesses who enter into contracts
with the United States to provide
goods or services. Because the defini-
tion of ‘‘Federal agency,” found at 28
U.S.C. 2671, specifically excludes ‘‘any
contractor with the United States,”
the United States is generally not lia-
ble for the negligence of Government
contractors. There are, however, three
limited exceptions to the general rule,
under which a cause of action against
the United States has been found to
exist in some jurisdictions. They are:

(i) Where the thing or service con-
tracted for is deemed to be an ‘‘inher-
ently dangerous activity’’;

(ii) where a nondelegable duty in the
employer has been created by law; or,

(iii) where the employer retains con-
trol over certain aspects of the con-
tract and fails to discharge that con-
trol in a reasonable manner.
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(3) Employees of nonappropriated-fund
activities. Nonappropriated-fund activi-
ties are entities established and oper-
ated for the benefit of military mem-
bers and their dependents, and have
been judicially determined to be
“arms’ of the Federal government.
These entities operate from self-gen-
erated funds, rather than from funds
appropriated by Congress. Examples in-
clude Navy and Marine Corps Ex-
changes, officer or enlisted clubs, and
recreational services activities. A
claim arising out of the act or omission
of an employee of a nonappropriated-
fund activity not located in a foreign
country, acting within the scope of em-
ployment, is an act or omission com-
mitted by a Federal employee and will
be handled in accordance with the
FTCA.

(d) Scope of employment. ‘‘Scope of
employment’ is defined by the law of
respondeat superior (master and serv-
ant) of the place where the act or omis-
sion occurred. Although 28 U.S.C. 2671
states that acting within the scope of
employment means acting in the line
of duty, the converse is not always
true. For administrative purposes, a
Government employee may be found
“in the line of duty,” yet not meet the
criteria for a finding of ‘“‘within the
scope of employment’ under the law of
the place where the act or omission oc-
curred.

§750.24 Statutory/regulatory author-
ity.

The statutory provisions of the Fed-
eral Tort Claims Act (FTCA) are at 28
U.S.C. 1346(b), 2671-2672, and 2674-2680.
The Attorney General of the United
States has issued regulations on ad-
ministrative claims filed under the
FTCA at 28 CFR part 14. If the provi-
sions of this section and the Attorney
General’s regulations conflict, the At-
torney General’s regulations prevail.

§750.25 Scope of liability.

(a) Territorial limitations. The FTCA
does not apply to any claim arising in
a foreign country. 28 U.S.C. 2680(k) and
Beattie v. United States, 756 F.2d 91 (D.C.
Cir. 1984).

(b) Exclusions from liability. Statutes
and case law have established cat-

§750.25

egories of exclusions from FTCA liabil-
ity.

(1) Statutory exclusions. Section 2680
of Title 28 lists claims not cognizable
under the FTCA. They include:

(i) Claims based on the exercise or
performance of, or the failure to exer-
cise or perform, a discretionary Gov-
ernment function;

(ii) Admiralty claims under 46 U.S.C.
741-752 or 781-790. Claims under the
Death on the High Seas Act (46 U.S.C.
761), however, are cognizable under the
FTCA. All admiralty claims will be re-
ferred to the Judge Advocate General
for adjudication. Admiralty claims
against the Navy shall be processed
under part 752 of this Chapter;

(iii) Claims arising from intentional
torts, except those referred to in
§750.23(b);

(iv) Claims arising from the combat
activities of the military or naval
forces, or the Coast Guard, during time
of war.

(2) Additional claims not payable. Al-
though not expressly statutorily ex-
cepted, the following types of claims
shall not be paid under the FTCA:

(i) A claim for personal injury or
death of a member of the armed forces
of the United States incurred incident
to military service or duty. Compare
United States v. Johnson, 481 U.S. 681
(1987); Feres v. United States, 340 U.S. 135
(1950) with Brooks v. United States, 337
U.S. 49 (1949);

(ii) Any claim by military personnel
or civilian employees of the Navy, paid
from appropriated funds, for personal
property damage occurring incident to
service or Federal employment, cog-
nizable under 31 U.S.C. 3721 and the ap-
plicable Personnel Claims Regulations,
32 CFR part 751;

(iii) Any claim by employees of non-
appropriated-fund activities for per-
sonal property damage occurring inci-
dent to Federal employment. These
claims will be processed as indicated in
32 CFR part 756;

(iv) Any claim for personal injury or
death covered by the Federal Employ-
ees’ Compensation Act (6 U.S.C. 8116¢);

(v) Any claim for personal injury or
death covered by the Longshore and
Harbor Workers’ Compensation Act (33
U.S.C. 905 and 5 U.S.C. 8171);
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(vi) That portion of any claim for
personal injury or property damage,
caused by the negligence or fault of a
Government contractor, to the extent
such contractor may have assumed li-
ability under the terms of the contract
(see United States v. Seckinger, 397 U.S.
203 (1969) and §750.23(c)(2);

(vii) Any claim against the Depart-
ment of the Navy by another Federal
agency. Property belonging to the Gov-
ernment is not owned by any one de-
partment of the Government. The Gov-
ernment does not reimburse itself for
the loss of its own property except
where specifically provided for by law;
and

(viii) Any claim for damage to a vehi-
cle rented pursuant to travel orders.

§750.26 The administrative claim.

(a) Proper claimant. See §750.5 of this
part.

(b) Claim presented by agent or legal
representative. A claim filed by an agent
or legal representative will be filed in
the name of the claimant; be signed by
the agent or legal representative; show
the title or legal capacity of the person
signing; and be accompanied by evi-
dence of the individual’s authority to
file a claim on behalf of the claimant.

(¢c) Proper claim. A claim is a notice in
writing to the appropriate Federal
agency of an incident giving rise to
Government liability under the FTCA.
It must include a demand for money
damages in a definite sum for property
damage, personal injury, or death al-
leged to have occurred by reason of the
incident. The Attorney General’s regu-
lations specify that the claim be filed
on a Standard Form 95 or other written
notification of the incident. If a letter
or other written notification is used, it
is essential that it set forth the same
basic information required by Standard
Form 95. Failure to do so may result in
a determination that the administra-
tive claim is incomplete. A suit may be
dismissed on the ground of lack of sub-
ject matter jurisdiction based on
claimant’s failure to present a proper
claim as required by 28 U.S.C. 2675(a).

(d) Presentment. A claim is deemed
presented when received by the Navy in
proper form. A claim against another
agency, mistakenly addressed to or
filed with the Navy shall be transferred
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to the appropriate agency, if ascertain-
able, or returned to the claimant. A
claimant presenting identical claims
with more than one agency should
identify every agency to which the
claim is submitted on every claim form
presented. Claims officers shall coordi-
nate with all other affected agencies
and ensure a lead agency is designated.
28 CFR 14.2.

§750.27 Information and supporting
documentation.

(a) Proper documentation. Depending
on the type of claim, claimants may be
required to submit information, as fol-
lows:

(1) Death. (i) An authenticated death
certificate or other competent evidence
showing cause of death, date of death,
and age of the decedent;

(ii) Decedent’s employment or occu-
pation at time of death, including
monthly or yearly earnings and the du-
ration of last employment;

(iii) Full names, addresses, birth
dates, relationship, and marital status
of the decedent’s survivors, including
identification of survivors dependent
for support upon decedent at the time
of death;

(iv) Degree of support provided by de-
cedent to each survivor at time of
death;

(v) Decedent’s general physical and
mental condition before death;

(vi) Itemized bills for medical and
burial expenses;

(vii) If damages for pain and suffering
are claimed, a physician’s detailed
statement specifying the injuries suf-
fered, duration of pain and suffering,
any drugs administered for pain, and
the decedent’s physical condition dur-
ing the interval between injury and
death; and,

(viii) Any other evidence or informa-
tion which may affect the liability of
the United States.

(2) Personal injury. (i) A written re-
port by attending physician or dentist
on the nature and extent of the injury,
nature and extent of treatment, any
degree of temporary or permanent dis-
ability, the prognosis, period of hos-
pitalization, any diminished earning
capacity. In addition, the claimant
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may be required to submit to a phys-
ical or mental examination by a physi-
cian employed by any Federal agency.
Upon written request, a copy of the re-
port of the examining physician shall
be provided;

(ii) Itemized bills for medical, dental,
and hospital expenses incurred, or
itemized receipts of payments of such
expenses;

(iii) A statement of expected ex-
penses for future treatment;

(iv) If a claim is made for lost wages,
a written statement from the employer
itemizing actual time and wages lost;

(v) If a claim is made for lost self-em-
ployed income, documentary evidence
showing the amount of earnings actu-
ally lost; and

(vi) Any other evidence or informa-
tion which may affect the liability of
the United States for the personal in-
jury or the damages claimed.

(38) Property damage. (i) Proof of own-
ership;

(ii) A detailed statement of the
amount claimed for each item of prop-
erty;

(iii) An itemized receipt of payment
for necessary repairs or itemized writ-
ten estimates of the cost of repairs;

(iv) A statement listing date of pur-
chase, purchase price, and salvage
value where repair is not economical;
and

(v) Any other evidence or informa-
tion which may affect the liability of
the United States for the property
damage claimed.

(b) Failure to submit mecessary docu-
mentation. If claimant fails to provide
sufficient supporting documentation,
claimant should be notified of the defi-
ciency. If after notice of the deficiency,
including reference to 28 CFR 14.4, the
information is still not supplied, two
follow-up requests should be sent by
certified mail, return receipt re-
quested. If after a reasonable period of
time the information is still not pro-
vided, the appropriate adjudicating au-
thority should deny the claim.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53420, Sept. 19, 2007]
§750.28 Amendment of the claim.

A proper claim may be amended at
any time prior to settlement, denial, or
the filing of suit. An amendment must

§750.31

be submitted in writing and must be
signed by the claimant or duly author-
ized agent or legal representative. No
finally denied claim for which recon-
sideration has not been requested
under §750.31 may be amended.

examina-

§750.29 Investigation and

tion.

Subpart A of this part requires an in-
vestigation for every incident that may
result in a claim against or in favor of
the United States. Where a previously
unanticipated claim is filed against the
Government and an investigation has
not already been conducted, the appro-
priate claims officer shall immediately
request an investigation. See subpart A
of this part for specific action required
by an adjudicating authority.

§750.30 Denial of the claim.

Final denial of an administrative
claim shall be in writing and shall be
sent to the claimant, his duly author-
ized agent or legal representative by
certified or registered mail, with re-
turn receipt requested. The notifica-
tion of final denial shall include the
reasons for the denial. The notification
shall include a statement informing
the claimant of his right to file suit in
the appropriate Federal district court
not later than 6 months after the date
of the mailing of the notification. 28
CFR 14.9(a).

§750.31 Reconsideration.

(a) Request. Prior to the commence-
ment of suit and prior to the expiration
of the 6-month period for filing suit, a
claimant or his duly authorized agent
or legal representative may present a
request for reconsideration to the au-
thority who denied the claim. The re-
quest shall be in writing and shall
state the reasons for the requested re-
consideration. A request for reconsider-
ation is presented on the date it is re-
ceived by the DON. 28 CFR 14.9(b).

(b) Proper basis. A request for recon-
sideration shall set forth claimant’s
reasons for the request, and shall in-
clude any supplemental supporting evi-
dence or information. Any writing
communicating a desire for reconsider-
ation that reasonably appears to have
been presented solely for the purpose of
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extending the statutory period for fil-
ing suit, shall not be treated as a re-
quest for reconsideration. Claimant or
claimant’s authorized representative
shall be notified promptly that the
writing is not considered a proper re-
quest for reconsideration.

(c) Effect of presentment of request. The
presentment of a proper request for re-
consideration starts a new 6-month pe-
riod for the DON to act on the request
to reconsider. The claimant may not
file suit until the expiration of the new
6-month period, or until after the date
of mailing of the final denial of the re-
quest. Final denial of a request for re-
consideration shall be accomplished in
the manner prescribed in §750.30. 28
CFR 14.9(b).

§750.32 Suits under the Federal Tort
Claims Act (FTCA).

(a) Venue. Venue is proper only in the
judicial district where the plaintiff re-
sides or where the act or omission com-
plained of occurred. 28 U.S.C. 1402.

(b) Jury trial. There is no right to
trial by jury in suits brought under the
FTCA. 28 U.S.C. 2402.

(c) Settlement. The Attorney General
of the United States, or designee, may
arbitrate, compromise, or settle any
action filed under the FTCA. 28 U.S.C.
26717.

(d) Litigation support—(1) Who pro-
vides. The adjudicating authority hold-
ing a claim at the time suit is filed
shall be responsible for providing nec-
essary assistance to the Department of
Justice official or U.S. Attorney re-
sponsible for defending the Govern-
ment’s interests.

(2) Litigation report. A litigation re-
port, including a legal memorandum
emphasizing anticipated issues during
litigation, shall be furnished to the ap-
propriate Department of Justice offi-
cial or U.S. Attorney.

(38) Pretrial discovery. Complete and
timely responses to discovery requests
are vital to the effective defense of tort
litigation. Subject to existing per-
sonnel and resources available, appro-
priate assistance shall be provided. The
Judge Advocate General should be no-
tified promptly when special problems
are encountered in providing the re-
quested assistance.
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(4) Preservation of evidence. Tort liti-
gation is often accomplished over an
extended period of time. Every effort
shall be made to preserve files, docu-
ments, and other tangible evidence
that may bear on litigation. Destruc-
tion of such evidence, even in accord-
ance with routine operating proce-
dures, undermines defense of a case.

§750.33 Damages.

(a) Generally. The measure of dam-
ages is determined by the law of the
place where the act or omission oc-
curred. When there is a conflict be-
tween local and applicable Federal law,
the latter governs. 28 U.S.C. 1346(b).

(b) Limitations on liability. The United
States is not liable for interest prior to
judgment or for punitive damages. In a
death case, if the place where the act
or omission complained of occurred
provides for only punitive damages, the
United States will be liable in lieu
thereof, for actual or compensatory
damages. 28 U.S.C. 2674.

(c) Setoff. The United States is not
obligated to pay twice for the same in-
jury. Claimants under the FTCA may
have received Government benefits or
services as the result of the alleged
tort. The cost of these services or bene-
fits shall be considered in arriving at
any award of damages. For example,
the cost of medical or hospital services
furnished at Government expense, in-
cluding TRICARE payments, shall be
considered. Additionally, benefits or
services received under the Veterans
Act (38 U.S.C. 101-800) must be consid-
ered. Brooks v. United States, 337 U.S. 49
(1949).

(d) Suit. Any damage award in a suit
brought under the FTCA is limited to
the amount claimed administratively
unless based on newly discovered evi-
dence. 28 U.S.C. 2675(b). Plaintiff must
prove the increased demand is based on
facts not reasonably discoverable at
the time of the presentment of the
claim or on intervening facts relating
to the amount of the claim.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53420, Sept. 19, 2007]
§750.34 Settlement and payment.

(a) Settlement agreement—(1) When re-
quired. A settlement agreement, signed
by the claimant, must be received prior
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to payment in every case in which the
claim is either:

(i) Settled for less than the full
amount claimed, or

(ii) The claim was not presented on a
Standard Form 95.

(2) Contents. Every settlement agree-
ment must contain language indicating
payment is in full and final settlement
of the applicable claim. Each settle-
ment agreement shall contain lan-
guage indicating acceptance of the set-
tlement amount by the claimant, or
his agent or legal representative, shall
be final and conclusive on the claim-
ant, or his agent or legal representa-
tive, and any other person on whose be-
half or for whose benefit the claim has
been presented, and shall constitute a
complete release of any claim against
the United States and against any em-
ployee of the Government whose con-
duct gave rise to the claim, by reason
of the same subject matter. 28 CFR
14.10(b). In cases where partial payment
will benefit both claimant and the Gov-
ernment, such as payment for property
damage to an automobile, the settle-
ment agreement shall be tailored to re-
flect the terms of the partial settle-
ment. All settlement agreements shall
contain a recitation of the applicable
statutory limitation of attorneys fees.
28 U.S.C. 2678.

(b) DON role in settlement negotiations
involving the U.S. Attorney or DOJ.
Agency concurrence is generally
sought by the Department of Justice or
U.S. Attorney’s office prior to settle-
ment of suits involving the DON. Re-
quests for concurrence in settlement
proposals shall be referred to the ap-
propriate DON adjudicating authority
with primary responsibility for moni-
toring the claim. Adjudicating authori-
ties shall consult with the Judge Advo-
cate General concerning proposed set-
tlements beyond their adjudicating au-
thority.

(c) Payment of the claim—(1) Statutory
authority. Pursuant to 28 U.S.C. 2672
and in accordance with 28 CFR 14.6(a),
the Secretary of the Navy or designee,
acting on behalf of the United States
may compromise or settle any claim
filed against the Navy under the FTCA,
provided any award, compromise, or
settlement by the Navy in excess of
$200,000.00 may be effected only with

§750.34

the prior written approval of the Attor-
ney General or designee. Title 28 CFR
14.6 requires consultation with the De-
partment of Justice prior to com-
promise or settlement of a claim in any
amount when:

(i) A new precedent or a new point of
law is involved;

(ii) A question of policy is or may be
involved;

(iii) The United States is or may be
entitled to indemnity or contribution
from a third party and the agency is
unable to adjust the third party claim;

(iv) The compromise of a particular
claim, as a practical matter, will or
may control the disposition of a re-
lated claim in which the amount to be
paid may exceed $100,000.00; or

(v) The DON is informed or is other-
wise aware that the United States or
an employee, agent, or cost-plus con-
tractor of the United States is involved
in litigation based on a claim arising
out of the same incident or trans-
action.

(2) Specific delegation and designa-
tion—(1) Payment authority.

DELEGATED AND DESIGNATED AUTHORITY
FEDERAL TORT CLAIMS ACT

Judge Advocate General—$200,000.00

Deputy Judge Advocate General—
$200,000.00
Assistant Judge Advocate General

(General Liaw)—$200,000.00

Deputy Assistant Judge Advocate Gen-
eral (Claims and Tort Litigation)
and Deputy Division Director—
$200,000.00

Head, Tort Claims Branch (Claims and
Tort Litigation)—$200,000.00

Any payment of over $200,000.00 must
be approved by Dod. The Judge Advo-
cate General, the Deputy Judge Advo-
cate General, the Assistant Judge Ad-
vocate General (General Law), Deputy
Assistant Judge Advocate General
(Claims and Tort Litigation), and the
Head, Tort Claims Branch (Claims and
Tort Litigation) may deny Federal
Tort Claims in any amount.

(i1) Adjudicating authority. The De-
partment of the Navy’s tort claims ad-
judication function is consolidated as
the Tort Claims Unit Norfolk (TCU) lo-
cated at Naval Station, Norfolk, VA.
The address is as follows: Department
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of the Navy, Office of the Judge Advo-
cate General, Tort Claims Unit Nor-
folk, 9620 Maryland Avenue Suite 100,
Norfolk, VA 23511-2989.

(3) Funding. Claims approved for
$2,5600.00 or less are paid from DON ap-
propriations. Claims approved in excess
of $2,500.00 are paid from the judgment
fund and must be forwarded to the
United States General Accounting Of-
fice (GAO) for payment. 28 CFR
14.10(a). Claims arising out of the oper-
ation of nonappropriated-fund activi-
ties and approved for payment shall be
forwarded to the appropriate non-
appropriated-fund activity for pay-
ment.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53420, Sept. 19, 2007]

§750.35 Attorney’s fees.

Attorney’s fees are limited to 20 per-
cent of any compromise or settlement
of an administrative claim, and are
limited to 25 percent of any judgment
rendered in favor of a plaintiff, or of
any settlement accomplished after suit
is filed. These amounts are to be paid
out of the amount awarded and not in
addition to the award. 28 U.S.C. 2678.

§750.36 Time limitations.

(a) Administrative claim. Every claim
filed against the United States under
the FTCA must be presented in writing
within 2 years after the claim accrues.
28 U.S.C. 2401(b). Federal law deter-
mines the date of accrual. A claim ac-
crues when the claimant discovers or
reasonably should have discovered the
existence of the act giving rise to the
claim. In computing the statutory time
period, the day of the incident is ex-
cluded and the day the claim was pre-
sented included.

(b) Amendments. Upon timely filing of
an amendment to a pending claim, the
DON shall have 6 months to make a
final disposition of the claim as amend-
ed, and the claimant’s option to file
suit under 28 U.S.C. 2675(a) shall not
accrue until 6 months after the pre-
sentment of an amendment. 28 CFR
14.2(c).

(c) Suits. A civil action is barred un-
less suit is filed against the United
States not later than 6 months after
the date of mailing of notice of final
denial of the claim. 28 U.S.C. 2401(b).
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The failure of the DON to make final
disposition of a claim within 6 months
after it is presented shall, at the option
of the claimant any time thereafter, be
deemed a final denial of the claim. 28
U.S.C. 2675(a).

§§750.37-750.40 [Reserved]

Subpart C—Military Claims Act

§750.41 Scope of subpart C.

This section prescribes the sub-
stantive bases and special procedural
requirements for the settlement of
claims against the United States for
death, personal injury, or damage, loss,
or destruction of property:

(a) Caused by military personnel or ci-
vilian employees of the Department of the
Navy (DON) (hereinafter DON personnel).
For the purposes of this section, DON
personnel include all military per-
sonnel of the Navy and Marine Corps,
volunteer workers, and others serving
as employees of the DON with or with-
out compensation, and members of the
National Oceanic and Atmospheric Ad-
ministration or of the Public Health
Service when serving with the DON.
DON personnel does not include DON
contractors or their employees.

(b) Incident to moncombat activities of
the DON. Claims for personal injury or
death of a member of the Armed Forces
or Coast Guard, or civilian officer or
employee of the U.S. Government
whose injury or death is incident to
service, however, are not payable.

(c) Territorial limitation. There is no
geographical limitation on the applica-
tion of the MCA, but if a claim arising
in a foreign country is cognizable
under the Foreign Claims Act (10
U.S.C. 2734), the claim shall be proc-
essed under that statute. See 10 U.S.C.
2733(b)(2).

(d) Suit. The MCA authorizes the ad-
ministrative settlement and payment
of certain claims. The United States
has not consented to be sued.

§750.42 Statutory authority.

10 U.S.C. 2733, as amended, commonly
referred to as the Military Claims Act
(MCA).
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§750.43 Claims payable.

(a) General. Unless otherwise pre-
scribed, a claim for personal injury,
death, or damage or loss of real or per-
sonal property is payable under this
provision when:

(1) Caused by an act or omission de-
termined to be negligent, wrongful, or
otherwise involving fault of DON per-
sonnel acting within the scope of their
employment; or

(2) Incident to noncombat activities
of the DON. A claim may be settled
under this provision if it arises from
authorized activities essentially mili-
tary in nature, having little parallel in
civilian pursuits, and in which the U.S.
Government has historically assumed a
broad liability, even if not shown to
have been caused by any particular act
or omission by DON personnel while
acting within the scope of their em-
ployment. Examples include practice
firing of missiles and weapons, sonic
booms, training and field exercises, and
maneuvers that include operation of
aircraft and vehicles, use and occu-
pancy of real estate, and movement of
combat or other vehicles designed espe-
cially for military use. Activities inci-
dent to combat, whether or not in time
of war, and use of DON personnel dur-
ing civil disturbances are excluded.

(b) Specific claims payable. Claims
payable by the DON under §750.43(a) (1)
and (2) shall include, but not be limited
to:

(1) Registered or insured mail. Claims
for damage to, loss, or destruction,
even if by criminal acts, of registered
or insured mail while in the possession
of DON authorities are payable under
the MCA. This provision is an excep-
tion to the general requirement that
compensable damage, loss, or destruc-
tion of personal property be caused by
DON personnel while acting within the
scope of their employment or otherwise
incident to noncombat activities of the
DON. The maximum award to a claim-
ant under this section is limited to
that to which the claimant would be
entitled from the Postal Service under
the registry or insurance fee paid. The
award shall not exceed the cost of the
item to the claimant regardless of the
fees paid. Claimant may be reimbursed
for the postage and registry or insur-
ance fees.

§750.44

(2) Property bailed to the DON. Claims
for damage to or loss of personal prop-
erty bailed to the DON, under an ex-
press or implied agreement are payable
under the MCA, even though legally
enforceable against the U.S. Govern-
ment as contract claims, unless by ex-
press agreement the bailor has as-
sumed the risk of damage, loss, or de-
struction. Claims filed under this para-
graph may, if in the best interest of the
U.S. Government, be referred to and
processed by the Office of the General
Counsel, DON, as contract claims.

(3) Real property. Claims for damage
to real property incident to the use and
occupancy by the DON, whether under
an express or implied lease or other-
wise, are payable under the MCA even
though legally enforceable against the
DON as contract claims. Claims filed
under this paragraph may, if in the
best interest of the U.S. Government,
be referred to and processed by the Of-
fice of the General Counsel, DON, as
contract claims.

(4) Property of U.S. military personnel.
Claims of U.S. military personnel for
property lost, damaged, or destroyed
under conditions in §750.43(a) (1) and (2)
occurring on a military installation,
not payable under the Military Per-
sonnel and Civilian Employees’ Claims
Act, are payable under the MCA.

() Health care and Legal Assistance
Providers. Claims arising from the per-
sonal liability of DON health care and
legal assistance personnel for costs,
settlements, or judgments for neg-
ligent acts or omissions while acting
within the scope of assigned duties or
employment are payable under the
MCA. See §750.54.

§750.44 Claims not payable.

(a) Any claim for damage, loss, de-
struction, injury, or death which was
proximately caused, in whole or in
part, by any negligence or wrongful act
on the part of the claimant, or his
agent or employee, unless the law of
the place where the act or omission
complained of occurred would permit
recovery from a private individual
under like circumstances, and then
only to the extent permitted by the
law.

(b) Any claim resulting from action
by the enemy or resulting directly or
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indirectly from any act by armed
forces engaged in combat.

(c) Any claim for reimbursement of
medical, hospital, or burial expenses to
the extent already paid by the U.S.
Government.

(d) Any claim cognizable under:

(1) Military Personnel and Civilian
Employees’ Claims Act, as amended. 31
U.S.C. 3721.

(2) Foreign Claims Act. 10 U.S.C. 2734.

(3) 10 U.S.C. 7622, relating to admi-
ralty claims. See part 752 of this Chap-
ter.

(4) Federal Tort Claims Act. 28 U.S.C.
2671, 2672, and 2674-2680.

(5) International Agreements Claims
Act. 10 U.S.C. 2734a and 2734b.

(6) Federal Employees’ Compensation
Act. 5 U.S.C. 8101-8150.

(7) Longshore and Harbor Workers’
Compensation Act. 33 U.S.C. 901-950.

(e) Any claim for damage to or loss
or destruction of real or personal prop-
erty founded in written contract [ex-
cept as provided in §750.43(b) (2) and
3]

(f) Any claim for rent of real or per-
sonal property [except as provided in
§750.43(b) (2) and (3)].

(2) Any claim involving infringement
of patents.

(h) Any claim for damage, loss, or de-
struction of mail prior to delivery by
the Postal Service to authorized DON
personnel or occurring due to the fault
of, or while in the hands of, bonded per-
sonnel.

(i) Any claim by a national, or cor-
poration controlled by a national, of a
country in armed conflict with the
United States, or an ally of such coun-
try, unless the claimant is determined
to be friendly to the United States.

(j) Any claim for personal injury or
death of a member of the Armed Forces
or civilian employee incident to his
service. 10 U.S.C. 2733(b)(3).

(k) Any claim for damage to or loss
of bailed property when bailor specifi-
cally assumes such risk.

(1) Any claim for taking private real
property by a continuing trespass or by
technical trespass such as overflights
of aircraft.

(m) Any claim based solely on com-
passionate grounds.
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(n) Any claim to which the excep-
tions in 28 U.S.C. 2680 apply.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53420, Sept. 19, 2007]

§750.45 Filing claim.

(a) Who may file. Under the MCA, spe-
cifically, the following are proper
claimants:

(1) U.S. citizens and inhabitants.

(2) U.S. military personnel and civil-
ian employees, except not for personal
injury or death incident to service.

(3) Persons in foreign countries who
are not inhabitants.

(4) States and their political subdivi-
sions (including agencies).

(5) Prisoners of war for personal prop-
erty, but not personal injury.

(6) Subrogees, to the extent they paid
the claim.

(b) Who may not file. (1) Inhabitants
of foreign nations for loss or injury oc-
curring in the country they inhabit.

(2) U.S. Government agencies and de-
partments.

(c) When to file/statute of limitations.
Claims against the DON must be pre-
sented in writing within 2 years after
they accrue. In computing the 2 year
period, the day the claim accrues is ex-
cluded and the day the claim is pre-
sented is included. If the incident oc-
curs in time of war or armed conflict,
however, or if war or armed conflict in-
tervenes within 2 years after its occur-
rence, an MCA claim, on good cause
shown, may be presented within 2 years
after the war or armed conflict is ter-
minated. For the purposes of the MCA,
the date of termination of the war or
armed conflict is the date established
by concurrent resolution of Congress or
by the President. See 10 TU.S.C.
2733(b)(1).

(d) Where to file. The claim shall be
submitted by the claimant to the com-
manding officer of the naval activity
involved, if it is known. Otherwise, it
shall be submitted to the commanding
officer of any naval activity, preferably
the one within which, or nearest to
which, the incident occurred, or to the
Office of the Judge Advocate General
of the Navy, (Claims and Tort Litiga-
tion), 1322 Patterson Avenue, SE.,
Suite 3000, Washington Navy Yard, DC
20375-5066.

408



Department of the Navy, DoD

(e) Claim form. A claim is correct in
form if it constitutes written notifica-
tion of an incident, signed by the
claimant or a duly authorized agent or
legal representative, with a claim for
money damages in a sum certain. A
Standard Form 95 is preferred. A claim
should be substantiated as discussed in
section 750.27 of this part. A claim
must be substantiated as required by
this part in order to be paid. See 10
U.S.C. 2733(b)(b).

(f) Amendment of claim. A proper
claim may be amended by the claimant
at any time prior to final denial or
payment of the claim. An amendment
shall be submitted in writing and
signed by the claimant or a duly au-
thorized agent or legal representative.

(g) Payment. Claims approved for pay-
ment shall be forwarded to such dis-
bursing officer as may be designated by
the Comptroller of the Navy for pay-
ment from appropriations designated
for that purpose. If the Secretary of
the Navy considers that a claim in ex-
cess of $100,000.00 is meritorious and
would otherwise be covered by 10
U.S.C. 2733 and §750.43, he may make a
partial payment of $100,000.00 and refer
the excess to the General Accounting
Office for payment from appropriations
provided therefore.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53420, Sept. 19, 2007]

§750.46 Applicable law.

(a) Claims arising within the United
States, Territories, Commonwealth, and
Possessions. The law of the place where
the act or omission occurred will be ap-
plied in determining liability and the
effect of contributory or comparative
negligence on claimant’s right of re-
covery.

(b) Claims within foreign countries. (1)
Where the claim is for personal injury,
death, or damage to or loss or destruc-
tion of real or personal property caused
by an act or omission determined to be
negligent, wrongful, or otherwise in-
volving fault of DON personnel acting
within the scope of their employment,
liability of the United States will be
assessed under general principles of
tort law common to the majority of
American jurisdictions.

(2) Apply the law of the foreign coun-
try governing the legal effect of con-

§750.47

tributory or comparative negligence by
the claimant to determine the relative
merits of the claim. If there is no for-
eign law on contributory or compara-
tive negligence, apply traditional rules
of contributory negligence. Apply for-
eign rules and regulations on operation
of motor vehicles (rules of the road) to
the extent those rules are not specifi-
cally superseded or preempted by U.S.
Armed Forces traffic regulations.

(c) Principles applicable to all MCA
claims. (1) ‘““‘Scope of employment’ is
determined in accordance with Federal
law. Reported FTCA cases provide
guidance on this determination;

(2) Claims for emotional distress will
be considered only from the injured
person or members of the injured per-
son’s immediate family. Claims from
the injured person’s immediate ‘‘zone
of danger” (i.e., immediate vicinity of
the incident) and the claimant substan-
tiates the claim with proof of the phys-
ical manifestation(s) of the emotional
distress; and

(3) Claims under the MCA do not in-
clude the principles of absolute liabil-
ity and punitive damages.

(d) Clarification of terms. Federal law
determines the meaning and construc-
tion of the MCA.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53420, Sept. 19, 2007]

§750.47 Measure of damages for prop-
erty claims.

Determine the measure of damages in
property claims arising in the United
States or its territories, common-
wealth, or possessions under the law of
the place where the incident occurred.
Determine the measure of damages in
property claims arising overseas under
general principles of American tort
law, stated as follows:

(a) If the property has been or can be
economically repaired, the measure of
damages shall be the actual or esti-
mated net cost of the repairs necessary
to substantially restore the property to
the condition that existed immediately
prior to the incident. Damages shall
not exceed the value of the property
immediately prior to the incident less
the value thereof immediately after
the incident. To determine the actual
or estimated net cost of repairs, the
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value of any salvaged parts or mate-
rials and the amount of any net appre-
ciation in value effected through the
repair shall be deducted from the ac-
tual or estimated gross cost of repairs.
The amount of any net depreciation in
the value of the property shall be added
to such gross cost of repairs, if such ad-
justments are sufficiently substantial
in amount to warrant consideration.
Estimates of the cost of repairs shall
be based upon the lower or lowest of
two or more competitive bids, or upon
statements or estimates by one or
more competent and disinterested per-
sons, preferably reputable dealers or of-
ficials familiar with the type of prop-
erty damaged, lost, or destroyed.

(b) If the property cannot be eco-
nomically repaired, the measure of
damages shall be the value of the prop-
erty immediately prior to the incident
less the value immediately after the
incident. Estimates of value shall be
made, if possible, by one or more com-
petent and disinterested persons, pref-
erably reputable dealers or officials fa-
miliar with the type of property dam-
aged, lost, or destroyed.

(c) Loss of use of damaged property
which is economically repairable may,
if claimed, be included as an additional
element of damage to the extent of the
reasonable expense actually incurred
for appropriate substitute property, for
such period reasonably necessary for
repairs, as long as idle property of the
claimant was not employed as a sub-
stitute. When substitute property is
not obtainable, other competent evi-
dence such as rental value, if not spec-
ulative or remote, may be considered.
When substitute property is reasonably
available but not obtained and used by
the claimant, loss of use is normally
not payable.

§750.48 Measure of damages in injury
or death cases.

(a) Where an injury or death arises
within the United States or its terri-
tories, commonwealth, or possessions,
determine the measure of damages
under the law of the location where the
injury arises.

(b) Where an injury or death arises in
a foreign country and is otherwise cog-
nizable and meritorious under this pro-
vision, damages will be determined in
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accordance with general principles of
American tort law. The following is
provided as guidance.

(1) Measure of damages for overseas
personal injury claims. Allowable com-
pensation includes reasonable medical
and hospital expenses necessarily in-
curred, compensation for lost earnings
and services, diminution of earning ca-
pacity, anticipated medical expenses,
physical disfigurement, and pain and
suffering.

(2) Wrongful death claims arising in for-
eign countries. (i) Allowable compensa-
tion includes that in paragraph (b)(1) of
this section, burial expenses, loss of
support and services, loss of compan-
ionship, comfort, society, protection,
and consortium, and loss of training,
guidance, education, and nurturing, as
applicable.

(ii) The claim may be presented by or
on behalf of the decedent’s spouse, par-
ent, child, or dependent relative.
Claims may be consolidated for joint
presentation by a representative of
some or all of the beneficiaries or may
be filed by a proper beneficiary individ-
ually.

§750.49 Delegations
authority.

(a) Settlement authority. (1) The Sec-
retary of the Navy may settle or deny
claims in any amount. The Secretary
may pay the first $100,000.00 and report
the excess to the Comptroller General
for payment under 31 U.S.C. 1304. See 10
U.S.C. 2733(d).

(2) The Judge Advocate General has
delegated authority to settle claims for
$100,000.00 or less.

(3) The Deputy Judge Advocate Gen-
eral, the Assistant Judge Advocate
General (General Law), the Deputy As-
sistant Judge Advocate General
(Claims and Tort Litigation), and
Head, Tort Claims Branch (Claims and
Tort Litigation), have delegated au-
thority to settle claims for $25,000.00 or
less, and have denial authority in any
amount.

(4) Individuals with settlement au-
thority under paragraph (a)(3) of this
section may delegate all or part of
their settlement authority. Such dele-
gation must be in writing.

(b) Appellate authority. Adjudicating
authorities have the same authority as

of adjudicating
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delegated in paragraph (a) of this sec-
tion to act upon appeals. No appellate
authority below the Secretary of the
Navy may deny an appeal of a claim it
had previously denied.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53420, Sept. 19, 2007]

§750.50 Advance payments.

(a) Scope. This paragraph applies ex-
clusively to the payment of amounts
not to exceed $100,000.00 under 10 U.S.C.
2736 in advance of submission of a
claim.

(b) Statutory authority. Title 10 U.S.C.
2736 authorizes the Secretary of the
Navy or designee to pay an amount not
in excess of $100,000.00 in advance of the
submission of a claim to or for any per-
son, or the legal representative of any
person, who was injured or killed, or
whose property was damaged or lost, as
the result of an accident for which al-
lowance of a claim is authorized by
law. Payment under this law is limited
to that which would be payable under
the MCA (10 U.S.C. 2733). Payment of
an amount under this law is not an ad-
mission by the United States of liabil-
ity for the accident concerned. Any
amount so paid shall be deducted from
any amount that may be allowed under
any other provision of law to the per-
son or his legal representative for in-
jury, death, damage, or loss attrib-
utable to the accident concerned.

(¢c) Officials with authority to make ad-
vance payments. (1) The Secretary of
the Navy has authority to make ad-
vance payments up to $100,000.00

(2) The Judge Advocate General has
delegated authority to make advance
payments up to $100,000.00.

(3) The Deputy Assistant Judge Ad-
vocate General (Claims and Tort Liti-
gation) and the Head, Tort Claims
Branch (Claims and Tort Litigation)
have delegated authority to make ad-
vance payments up to $25,000.00.

(4) Naval Legal Service Office com-
manding officers and the Officer in
Charge, U.S. Sending State Office for
Italy have delegated authority to make
advance payments up to $5,000.00.

(5) Officers in Charge of Naval Legal
Service Office Detachments, when spe-
cifically designated by cognizant Com-
manding Officers of Naval Legal Serv-
ice Offices; and the Staff Judge Advo-

§750.50

cate at the U.S. Naval Station, Pan-
ama Canal have delegated authority to
make advance payments up to $3,000.00.

(6) Overseas commands with a Judge
Advocate General’s Corps officer or a
judge advocate of the Marine Corps at-
tached, have delegated authority to
make advance payments up to $3,000.00.

(d) Conditions for advance payments.
Prior to making an advance payment
under 10 U.S.C. 2736, the adjudicating
authority shall ascertain that:

(1) The injury, death, damage, or loss
would be payable under the MCA (10
U.S.C. 2733);

(2) The payee, insofar as can be deter-
mined, would be a proper claimant, or
is the spouse or next of kin of a proper
claimant who is incapacitated;

(3) The provable damages are esti-
mated to exceed the amount to be paid;

(4) There exists an immediate need of
the person who suffered the injury,
damage, or loss, or of his family, or of
the family of a person who was killed,
for food, clothing, shelter, medical, or
burial expenses, or other necessities,
and other resources for such expenses
are not reasonably available;

(5) The prospective payee has signed
a statement that it is understood that
payment is not an admission by the
Navy or the United States of liability
for the accident concerned, and that
the amount paid is not a gratuity but
shall constitute an advance against
and shall be deducted from any amount
that may be allowed under any other
provision of law to the person or his
legal representative for injury, death,
damage, or loss attributable to the ac-
cident concerned; and

(6) No payment under 10 U.S.C. 2736
may be made if the accident occurred
in a foreign country in which the
NATO Status of Forces Agreement (4
U.S.T. 1792, TIAS 2846) or other similar
agreement is in effect and the injury,
death, damage, or loss

(i) Was caused by a member or em-
ployee of the DON acting within the
scope of employment or

(ii) Occurred ‘‘incident to noncombat
activities” of the DON as defined in
§750.43.

[67 FR 4722, Feb. 7, 1992, as amended at 72 FR
53421, Sept. 19, 2007]
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§750.51 Final disposition.

(a) Claimant to be notified. The adjudi-
cating authority shall notify the
claimant, in writing, of the action
taken on the claim.

(b) Final denial. A final denial, in
whole or in part, of any MCA claim
shall be in writing and sent to the
claimant, or his attorney or legal rep-
resentative, by certified or registered
mail, return receipt requested. The no-
tification of denial shall include a
statement of the reason or reasons for
denial and that the claimant may ap-
peal. The notification shall also inform
the claimant:

(1) The title of the appellate author-
ity who will act on the appeal and that
the appeal will be addressed to the ad-
judicating authority who last acted on
the claim.

(2) No form is prescribed for the ap-
peal, but the grounds for appeal should
be set forth fully.

(3) The appeal must be submitted
within 30 days of receipt by the claim-
ant of notice of action on the claim.

§750.52 Appeal.

(a) A claim which is disapproved in
whole or in part may be appealed by
the claimant at any time within 30
days after receipt of notification of dis-
approval. An appeal shall be in writing
and state the grounds relied upon. An
appeal is not an adversary proceeding
and a hearing is not authorized; how-
ever, the claimant may obtain and sub-
mit any additional evidence or written
argument for consideration by the ap-
pellate authority.

(b) Upon receipt, the adjudicating au-
thority examines the appeal, deter-
mines whether the appeal complies
with this regulation, and reviews the
claims investigative file to ensure it is
complete. The claim, with the com-
plete investigative file and a memo-
randum of law, will be forwarded to the
appellate authority for action. If the
evidence in the file, including informa-
tion submitted by the claimant with
the appeal, indicates the appeal should
be approved, the adjudicating author-
ity may treat the appeal as a request
for reconsideration.

(c) Processing of the appeal may be
delayed pending further efforts by the
adjudicating authority to settle the
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claim. Where the adjudicating author-
ity does not reach a final agreement on
an appealed claim, it shall send the en-
tire claim file to the next higher set-
tlement authority, who is the appellate
authority for that claim.

(d) The appellate authority shall no-
tify the claimant in writing of the de-
termination on appeal; that such deter-
mination constitutes the final adminis-
trative action on the claim; and there
is no right to sue under the MCA.

§750.53 Cross-servicing.

(a) See §750.13 or information about
single-service claims responsibility
under DODDIR 5515.8 of 9 June 1990.

(b) Claims settlement procedures. Where
a single service has been assigned a
country or area claims responsibility,
that service will settle claims cog-
nizable under the MCA under the regu-
lations of that service. The forwarding
command shall afford any assistance
necessary to the appropriate service in
the investigation and adjudication of
such claims.

§750.54 Payment of costs, settlements,
and judgments related to certain
medical or legal malpractice claims.

(a) General. Requests for reimburse-
ment/indemnification of costs, settle-
ments, and judgments cognizable under
10 U.S.C. 1089(f) [for personal injury or
death caused by any physician, dentist,
nurse, pharmacist, paramedic, or other
supporting personnel (including med-
ical and dental technicians, nurse as-
sistants, and therapists)] or 10 U.S.C.
1054(f) (for damages for injury or loss of
property caused by any attorney, para-
legal, or other member of a legal staff)
while acting as DON personnel will be
paid if:

(1) The alleged negligent or wrongful
actions or omissions arose in connec-
tion with either providing health care
functions or legal services and within
the scope of employment; and

(2) Such personnel furnish prompt no-
tification and delivery of all process
served or received, and other docu-
ments, information, and assistance as
requested; and cooperate in defending
the action on the merits.

(b) Requests for Indemnification. All
requests for indemnification for per-
sonal liability of DON personnel for
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acts or omissions arising out of as-
signed duties shall be forwarded to the
Judge Advocate General for action.

§750.55 Attorney’s fees.

Attorney’s fees not in excess of 20
percent of any settlement may be al-
lowed. Attorney’s fees so determined
are to be paid out of the amount
awarded and not in addition to the
award. These fee limitations shall be
incorporated in any settlement agree-
ment secured from a claimant.

§§750.56-750.60 [Reserved]

Subpart D—Claims Not Cog-
nizable Under Any Other Pro-
vision of Law

§750.61 Scope of subpart D.

This section provides information on
payment of claims against the United
States, not payable under any other
statute, caused by the act or omission,
negligent, wrongful, or otherwise in-
volving fault, of Department of the
Navy (DON) military and civilian per-
sonnel (hereinafter DON personnel)
acting outside the scope of their em-
ployment.

§750.62 Statutory authority.

Section 2737 of title 10, United States
Code, provides authority for the admin-
istrative settlement in an amount not
to exceed $1,000.00 of any claim against
the United States not cognizable under
any other provision of law for damage,
loss, or destruction of property or for
personal injury or death caused by
military personnel or a civilian official
or employee of a military department
incident to the use of a vehicle of the
United States at any place, or any
other property of the United States on
a Government installation. There is no
right to sue. There are no territorial
limitations and the Act has worldwide
application.

§750.63 Definitions.

(a) Civilian official or employee. Any
civilian employee of the DON paid from
appropriated funds at the time of the
incident.

(b) Vehicle. Includes every description
of carriage or other artificial contriv-
ance used, or capable of being used, as

§750.64

a means of transportation on land. See
1U.S8.C. 4.

(c) Government installation. Any Fed-
eral facility having fixed boundaries
and owned or controlled by the U.S.
Government. It includes both military
bases and nonmilitary installations.

§750.64 Claim procedures.

(a) The general provisions of subpart
A of this part shall apply in deter-
mining what is a proper claim, who is
a proper claimant, and how a claim is
to be investigated and processed under
10 U.S.C. 2737 and this section.

(b) A claim is presented when the
DON receives from a claimant or the
claimant’s duly authorized agent, writ-
ten notification of a nonscope claim in-
cident accompanied by a demand for
money damages in a sum certain.

(c) A claimant may amend a claim at
any time prior to final action. Amend-
ments will be submitted in writing and
signed by the claimant or the claim-
ant’s duly authorized agent.

(d) Claims submitted under the provi-
sions of the Federal Tort Claims Act
(FTCA) or Military Claims Act (MCA)
shall be considered automatically for
an award under this section when pay-
ment would otherwise be barred be-
cause the DON personnel were not in
the scope of their employment at the
time of the incident. If a tender of pay-
ment under this section is not accepted
by the claimant in full satisfaction of
the claim, no award will be made, and
the claim will be denied pursuant to
the rules applicable to the statute
under which it was submitted.

(e) Damages caused by latent defects
of ordinary, commercial type, Govern-
ment equipment that were not payable
under the MCA, Foreign Claims Act, or
FTCA are payable under this section.

(f) Nonscope claims for damages
caused by local national DON employ-
ees overseas are also payable under
this section if the injury was caused by
the use of Government equipment.

(g) Payment may not be made on a
nonscope claim unless the claimant ac-
cepts the amount offered in full satis-
faction of the claim and signs a settle-
ment agreement.

(h) Payment for nonscope claims ad-
judicated by field commands will be af-
fected through their local disbursing
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office by use of funds obtained from the
Judge Advocate General.

(i) Claims submitted solely under 10
U.S.C. 2737 shall be promptly consid-
ered. If a nonscope claim is denied, the
claimant shall be informed of reasons
in writing and advised he may appeal
in writing to the Secretary of the Navy
(Judge Advocate General) provided the
appeal is received within 30 days of the
notice of denial. The provisions of
§750.51(b) of subpart C also apply to de-
nials of nonscope claims.

§750.65 Statute of limitations.

(a) A claim must be presented in
writing within 2 years after it accrues.
It accrues at the time the claimant dis-
covers, or in the exercise of reasonable
care should have discovered, the exist-
ence of the act or omission for which
the claim is filed.

(b) In computing time to determine
whether the period of limitation has
expired, exclude the incident date and
include the date the claim was pre-
sented.

§750.66 Officials with authority to set-
tle.

Judge Advocate General; Deputy
Judge Advocate General; Assistant
Judge Advocate General (General Law);
Deputy Assistant Judge Advocate Gen-
eral (Claims and Tort Litigation); and
Head, Tort Claims Branch (Claims and
Tort Litigation) may settle a nonscope
claim.

[72 FR 53421, Sept. 19, 2007]

§750.67 Scope of liability.

(a) Subject to the exceptions in
§750.68 of specific claims not payable,
the United States shall not pay more
than $1,000.00 for a claim against the
United States, not cognizable under
any other provision of law, except Arti-
cle 139, UCMJ.

(b) Article 139, UCMJ, 10 U.S.C. 939, is
not preemptive. The prohibition in 10
U.S.C. 2737 on paying claims ‘‘not cog-
nizable under any other provisions of
law’’ applies only to law authorizing
claims against the United States. Arti-
cle 139 authorizes claims against
servicemembers. See part 7556 of this
chapter.
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§750.68 Claims not payable.

(a) A claim for damage, loss, or de-
struction of property or the personal
injury or death caused wholly or partly
by a negligent or wrongful act of the
claimant or his agent or employee.

(b) A claim, or any part thereof, that
is legally recoverable by the claimant
under an indemnifying law or indem-
nity contract.

(c) A subrogated claim.

§750.69 Measure of damages.

Generally, the measure-of-damage
provisions under the MCA are used to
determine the extent of recovery for
nonscope claims. Compensation is com-
puted in accordance with §§750.47 and
750.48 of subpart C, except damages for
personal injury or death under this sec-
tion shall not be for more than the cost
of reasonable medical, hospital, and
burial expenses actually incurred and
not otherwise furnished or paid for by
the United States.

PART 751—PERSONNEL CLAIMS
REGULATIONS

Subpart A—Claims Against the United
States

Sec.

751.1 Scope.

751.2 Claims against the United States: In
general.

751.3 Authority.

751.4 Construction.

751.5 Definitions.

751.6 Claims payable.

751.7 Claims not payable.

751.8 Adjudicating authorities.

751.9 Presentment of claim.

751.10 Form of claim.

751.11 Investigation of claim.

751.12 Payments.

751.13 Partial payments.

751.14 Reconsideration and appeal.

751.15-751.20 [Reserved]

Subpart B [Reserved]
AUTHORITY: 5 U.S.C. 301, 10 U.S.C. 5013 and
5148; E.O. 12473, 3 CFR, 1984 Comp., p. 201.

SOURCE: 57 FR 5055, Feb. 12, 1992, unless
otherwise noted.
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Subpart A—Claims Against the
United States

§751.1 Scope.

This part prescribes procedures and
substantive bases for administrative
settlement of claims against the
United States submitted by Depart-
ment of Navy (DoN) personnel and ci-
vilian employees of the naval estab-
lishment.

[72 FR 53422, Sept. 19, 2007]

§751.2 Claims against the United

States: In general.

(a) Maximum amount payable. The
Military and Civilian Employees’ Per-
sonnel Claims Act (Personnel Claims
Act, 31 U.S.C. 3701, 3702, and 3721 (2004)),
provides that the maximum amount
payable for any loss or damage arising
from a single incident is limited to
$40,000.00. Where the loss of or damage
to personal property arose from emer-
gency evacuations or other extraor-
dinary circumstances, the maximum is
$100,000.00.

(b) Additional instructions. The Judge
Advocate General of the Navy may
issue additional instructions or guid-
ance as necessary to give full force and
effect to this section.

(c) Preemption. The provisions of this
section and the Personnel Claims Act
are preemptive of other claims regula-
tions. Claims not allowable under the
Personnel Claims Act may, however, be
allowable under another claims act.

(d) Other claims. Claims arising from
the operation of a ship’s store, laundry,
dry cleaning facility, tailor shop, or
cobbler shop should be processed in ac-
cordance with NAVSUP P487.

[67 FR 50565, Feb. 12, 1992, as amended at 72
FR 53422, Sept. 19, 2007]

§751.3 Authority.

The Personnel Claims Act provides
the authority for maximum payment
up to $40,000, $100,000 in extraordinary
circumstances for loss, damage, or de-
struction of personal property of mili-
tary personnel or civilian employees
incident to their service. No claim may
be paid unless it is presented in writing

§751.5

within 2 years of the incident that gave
rise to the claim.

[72 FR 53422, Sept. 19, 2007]

§751.4 Construction.

The provisions of this section and the
Personnel Claims Act provide limited
compensation to service members and
civilian employees of the DON for loss
and damage to personal property in-
curred incident to service. This limited
compensation is not a substitute for
private insurance. Although not every
loss may be compensated under the
Personnel Claims Act, its provisions
shall be broadly construed to provide
reasonable compensation on meri-
torious claims. Adjudications must be
based on common sense and the rea-
soned judgment of the claims examiner
giving the benefit of realistic doubt to
the claimant.

§751.5 Definitions.

(a) Proper claimants—(1) Members of
the DON. All Navy and Marine Corps
active duty members and reservists on
active duty for training under Federal
law whether commissioned, enrolled,
appointed, or enlisted. A retired mem-
ber may only claim under this Act if
loss or damage occurred while the
claimant was on active duty or in con-
nection with the claimant’s last move-
ment of personal property incident to
service.

(2) Civilian employees of the Navy. Fed-
eral employees of the naval establish-
ment paid from appropriated funds.
This term does not include Red Cross
employees, USO personnel, and em-
ployees of Government contractors (in-
cluding technical representatives).

(3) Claims by mnon-appropriated fund
employees. Claims by employees of
Navy and Marine Corps non-appro-
priated fund activities for loss, dam-
age, or destruction of personal prop-
erty incident to their employment will
be processed and adjudicated in accord-
ance with this part and forwarded to
the appropriate local non-appropriated
fund activity that employs the claim-
ant for payment from non-appropriated
funds.

(4) Separation from service. Separation
from the service or termination of em-
ployment shall not bar former military
personnel or civilian employees from
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filing claims or bar designated per-
sonnel from considering, ascertaining,
adjusting, determining, and author-
izing payment of claims otherwise fall-
ing within the provision of these regu-
lations when such claim accrued prior
to separation or termination.

(6) Agent or legal representative. The
authorized agent or legal representa-
tive of a proper claimant may file on
behalf of the claimant if the agent pro-
vides a power of attorney that complies
with local law. Certain relatives of a
deceased proper claimant may file any
claim the claimant could have filed.
The PCA identifies these relatives in
order of priority. If multiple persons
who the statute lists as equals in pri-
ority file separate claims, the first
claim settled extinguishes the rights of
the other claimants. The estate of a de-
ceased proper party claimant is not a
proper claimant, nor is an executor or
personal representative who cannot file
as a survivor. The PCA ranks surviving
relatives in the following order of pri-
ority:

(i) Spouse;

(ii) Child or children;

(iii) Father, mother, or both;

(iv) Brother, sister, or both.

(b) Improper claimants. Insurers, as-
signees, subrogees, vendors,
lienholders, contractors, subcontrac-
tors and their employees, and other
persons not specifically mentioned as
proper claimants.

(¢) Unusual occurrence. Serious events
and natural disaster not expected to
take place in the normal course of
events and hazards outside the normal
risks of day-to-day living and working.
Two different types of incidents may be
considered unusual occurrences: those
of an unusual nature and those of a
common nature that occur to an unex-
pected degree of severity. Examples of
unusual occurrences include structural
defects in quarters, faulty plumbing
maintenance, termite or rodent dam-
age, unusually large size hail, and haz-
ardous health conditions due to Gov-
ernment use of toxic chemicals. Exam-
ples of occurrences that are not un-
usual include potholes or foreign ob-
jects in the road, ice and snow sliding
off a roof onto a vehicle, and tears,
rips, snags, or stains on clothing.
Claims that electrical or electronic de-
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vices were damaged by a power surge
may be paid when lightning has actu-
ally struck the claimant’s residence or
objects outside the residence, such as a
transformer box, or when power com-
pany records or similar evidence shows
that a particular residence or group of
residences was subjected to a power
surge of unusual intensity. In areas
subject to frequent thunderstorms or
power fluctuations, claimants are ex-
pected to use surge suppressors, if
available, to protect delicate items
such as computers or videocassette re-
corders.

(d) Personal property. Property includ-
ing but not limited to household goods,
unaccompanied baggage, privately
owned vehicles (POV’s), mobile homes,
and boats.

(e) Intangible property. Property that
has no intrinsic marketable value such
as bankbooks, checks, promissory
notes, non-negotiable stock certifi-
cates, bonds, baggage checks, insur-
ance policies, money orders, and trav-
elers checks.

(f) Vehicles. Include automobiles, mo-
torcycles, mopeds, jet skis, utility
trailers, camping trailers, trucks,
mounted camper bodies, motor homes,
boats, boat trailers, bicycles, and air-
craft. Mobile homes and other property
used as dwelling places are not consid-
ered vehicles.

[67 FR 5055, Feb. 12, 1992, as amended at 72
FR 53422, Sept. 19, 2007]

§751.6 Claims payable.

Claims for loss, damage, or destruc-
tion of property may be considered as
set out below if possession of the prop-
erty was reasonable and useful under
the circumstances and the loss did not
result from the negligence of the
claimant. The following are examples
of more common claims. Not all situa-
tions that may result in a claim are
covered, but the processes described in
the examples on how to approach, in-
vestigate, and adjudicate claims are
applicable to all claims filed.

(a) Transportation and storage losses.
(1) Incurred during transportation
under orders, whether in possession of
the Government, carrier, storage ware-
house, or other Government con-
tractor.
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(2) Incurred during travel under or-
ders, including temporary duty.

(3) Incurred during travel on a space
available basis on a military aircraft,
vessel, or vehicle.

(4) Do-it-yourself (DITY) moves. In cer-
tain circumstances, loss of or damage
to property during a DITY move is
compensable. Claimants, however, are
required to substantiate the fact of loss
or damage in shipment. Claimants who
do not prepare inventories have dif-
ficulty substantiating thefts. In addi-
tion, unless evidence shows that some-
thing outside the claimant’s control
caused the damage, breakage is pre-
sumed to be the result of improper
packing by the claimant. For example,
if a claimant’s truck is rear-ended by a
drunk driver during a DITY move, it is
out of claimant’s control. If the claim-
ant can substantiate that he was free
from negligence, he can file a claim for
damages to his household goods.

(5) Shipment or storage at the claim-
ant’s expense. The Government will not
compensate a claimant for loss or dam-
age that occurs while property is being
shipped or stored at the claimant’s ex-
pense, even if the Government reim-
burses the claimant for the shipment
or storage fees. The reason for this is
that there is no contract, called a Gov-
ernment Bill of Lading, between the
Government and the carrier. In such
cases, the claimant must claim against
the carrier.

(b) Losses at assigned quarters or other
authoriced places. Damage or loss
caused by fire, explosion, theft, van-
dalism, lightning, flood, earthquake,
and unusual occurrences is cognizable.
Losses due to theft may only be paid if
the claimant took reasonable measures
to safeguard the property and theft oc-
curred as a result of a forced entry.
Claimants are expected to secure win-
dows and doors of their barracks, quar-
ters, wall lockers, and other storage
areas so that the thief must force an
entry. If a police report states that
there were no signs of forced entry and
the claimant asserts with absolute cer-
tainty that the area was in fact secure,
the claims examiner must consider
whether forced entry would have left
visible signs. Claimants are also ex-
pected to take extra measures to pro-
tect cash, valuable jewelry, and similar

§751.6

small, easily pilferable items. Nor-
mally, such items should be kept in a
locked container within a secured
room. It is also advisable that the
locked container be large enough that
it is not convenient for a thief to carry
off. Bicycles located at quarters or on
base must be secured to a fixed object.
Overseas housing is considered as-
signed quarters for claimants who are
not local inhabitants.

(c) Vehicle losses. (1) Losses incurred
while a vehicle is used in the perform-
ance of a military duty, if such use was
authorized or directed for the conven-
ience of the Government, provided the
travel did not include commuting to or
from a permanent place of duty, and
did not arise from mechanical or struc-
tural defect of the vehicle. There is no
requirement that the loss be due to
fire, flood, hurricane, or other unusual
occurrence, or to theft or vandalism.
As a general rule, however, travel is
not considered to be for the conven-
ience of the Government unless it was
pursuant to written orders authorizing
use for which the claimant is entitled
to reimbursement. The claimant must
be free from negligence in order to be
paid for a collision loss. Travel by the
claimant to other buildings on the in-
stallation is not loss. Travel by the
claimant to other buildings on the in-
stallation is not considered to be under
orders for the convenience of the Gov-
ernment. Travel off the installation
without written orders may only be
deemed to be for the convenience of the
Government if the claimant was au-
thorized mileage reimbursement for
the travel. The issuance of written or-
ders after the fact raises the presump-
tion that travel was not authorized for
the convenience of the Government.
The maximum payment authorized by
the Allowance List-Depreciation Guide
(ALDG) still applies to loss of or dam-
age to vehicles and contents. This max-
imum does not apply to DITY moves.

(2) Losses incurred while a vehicle is
shipped at Government expense are
compensable provided the loss or dam-
age did not arise from mechanical or
structural defect of the vehicle during
such shipment. Damage caused during
shipment at the claimant’s expense or
while the vehicle is being moved to or
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from the port by an agent of the claim-
ant is not compensable.

(3) Losses incurred while a vehicle is
located at quarters or other authorized
place of lodging, including garages,
carports, driveways, assigned parking
spaces, if the loss or damage is caused
by fire, flood, hurricane, theft, or van-
dalism, or other unusual occurrence.
Vandalism is damage intentionally
caused. Stray marks caused by chil-
dren playing, falling branches, gravel
thrown by other vehicles, or similar oc-
currences are not vandalism. The
amount payable on vandalism claims is
limited to the maximum payment au-
thorized by the ALDG.

(4) Incurred while a vehicle is located
at places other than quarters but on a
military installation, if the loss or
damage is caused by fire, flood, hurri-
cane, theft, or vandalism, or other un-
usual occurrence. ‘‘Military installa-
tion” is used broadly to describe any
fixed land area, wherever situated, con-
trolled, and used by military activities
or the Department of Defense (DOD). A
vehicle properly on the installation
should be presumed to be used incident
to the claimant’s service. A vehicle
that is not properly insured or reg-
istered in accordance with local regula-
tions is not properly on the installa-
tion. A vehicle left in a remote area of
the installation that is not a des-
ignated long-term parking area for an
undue length of time is presumed not
to be on the installation incident to
service.

(5) Theft of property stored inside a ve-
hicle. A loss resulting from theft of
property stored inside a vehicle is com-
pensable if it was reasonable for the
claimant to have the property in the
vehicle and neither the claimant nor
the claimant’s agents were negligent in
protecting the property. The passenger
compartment of a vehicle does not pro-
vide adequate security, except for very
short periods of time for articles that
are not of high value or easily
pilferable. Car covers and bras are pay-
able if bolted or secured to the vehicle
with a wire locking device.

(6) Rental vehicles. Damage to rental
vehicles is considered under paragraphs
of the Joint Federal Travel Regula-
tions (JFTR), rather than as a loss in-
cident to service.
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(d) Mobile homes and contents in ship-
ment. Claims for damage to mobile
homes and contents in shipment are
payable unless the damage was caused
by structural or mechanical defects or
by the claimant’s negligence in secur-
ing the mobile home or packing its
contents.

(e) Borrowed property (including vehi-
cles). Loss or damage to borrowed prop-
erty is compensable if it was borrowed
for claimant’s or dependent’s own use.
A statement will be provided by the
owner of the property attesting to the
use of the property by the claimant.

(f) Clothing and articles being worn.
Repairs/replacement of clothing and
articles being worn while on a military
installation or in the performance of
official duty may be paid if loss is
caused by fire, flood, hurricane, theft,
or vandalism, or other unusual occur-
rence. This paragraph shall be broadly
construed in favor of compensation,
but see §751.5(c) for the definition of
unusual occurrence. Articles being
worn include hearing aids, eyeglasses,
and items the claimant is carrying,
such as a briefcase.

(g) Personal property held as evidence
or confiscated property. If property be-
longing to the victim of a crime is to
be held as evidence for an extended pe-
riod of time (in excess of 2 months) and
the temporary loss of the property will
work a grave hardship on the claimant,
a claim for the loss may be considered
for payment. This provision will not be
used unless every effort has been made
to determine whether secondary evi-
dence, such as photographs, may be
substituted for the item. No compensa-
tion is allowed to a person suspected of
an offense for property seized from that
same person in the investigation of
that offense. This also applies to prop-
erty a foreign government unjustly
confiscates or an unjust change in a
foreign law that forces surrender or
abandonment of property.

(h) Theft from possession of claimant.
Theft from the person of the claimant
is reimbursable if the theft occurred by
use of force, violence, or threat to do
bodily harm, or by snatching or
pickpocketing, and at the time of theft
the claimant was either on a military
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installation, utilizing a recreation fa-
cility operated or sponsored by the De-
partment of Defense or any agency
thereof, or in the performance of offi-
cial duty. The theft must have been re-
ported to appropriate police authori-
ties as soon as practicable, and it must
have been reasonable for the claimant
to have had on his person the quality
and the quantity of the property alleg-
edly stolen.

(1) Property used for the benefit of the
Government. Compensation is author-
ized where property is damaged or lost
while being used in the performance of
Government business at the direction
or request of superior authority or by
reason of military necessity.

(j) Money deposited for safekeeping,
transmittal, or other authorized disposi-
tion. Compensation is authorized for
personal funds delivered to and accept-
ed by military and civilian personnel
authorized by the commanding officer
to receive these funds for safekeeping,
deposit, transmittal, or other author-
ized disposition, if the funds were nei-
ther applied as directed by the owner
nor returned to the owner.

(k) Fees—(1) For obtaining certain doc-
uments. The fees for replacing birth cer-
tificates, marriage certificates, college
diplomas, passports, or similar docu-
ments may be allowed if the original or
a certified copy is lost or destroyed in-
cident to service. In general, com-
pensation will only be allowed for re-
placing documents with a raised seal
that are official in nature. No com-
pensation will be allowed for docu-
ments that are representative of value,
such as stock certificates, or for per-
sonal letters or records.

(2) Estimate fees. An estimate fee is a
fixed cost charged by a person in the
business of repairing property to pro-
vide an estimate of what it would cost
to repair property. An estimate fee in
excess of $75.00 should be examined
with great care to determine whether
it is reasonable. A person becomes obli-
gated to pay an estimated fee when the
estimate is prepared. An estimate fee
should not be confused with an ap-
praisal fee, which is not compensable
(see §751.7(m)). A reasonable estimate
fee is compensable if it is not going to
be credited toward the cost of repair. If
it is to be credited toward the cost of

§751.7

repair, it is not compensable regardless
of whether the claimant chooses to
have the work done. When an estimate
fee is claimed, the file must reflect
whether the fee is to be credited.

[67 FR 50565, Feb. 12, 1992, as amended at 72
FR 53422, Sept. 19, 2007]

§751.7 Claims not payable.

(a) Losses in unassigned quarters in the
United States. Claims for property dam-
aged or lost at quarters occupied by
the claimant within the United States
that are not assigned or otherwise pro-
vided by the Government.

(b) Currency or jewelry shipped or
stored in baggage. Claims for lost cur-
rency, shipped or stored in baggage are
not payable. Small, valuable, highly
pilferable items should normally be
hand-carried rather than shipped, how-
ever, if expensive or valuable jewelry
or coin collections are shipped, a full
description of each item of expensive
jewelry and of any coin or money col-
lection must be listed and described on
the inventory for its loss to be payable.
Each item must also be listed as miss-
ing at the time of delivery. If not noted
at the time of delivery, the claimant
must satisfactorily explain why.

(c) Enemy property or war trophies.
This includes only property that was
originally enemy property or a war tro-
phy that passed into the hands of a col-
lector and was then purchased by a
claimant.

(d) Unserviceable or Worn-Out Prop-
erty.

(e) Loss or damage to property to the
extent of any available insurance cov-
erage. Except for claims for loss or
damage to household goods or pri-
vately-owned vehicles (POVS) while
shipped or stored at Government ex-
pense, when the property lost, dam-
aged, or destroyed is insured, the
claimant must make a demand for pay-
ment against the insurance company
under the terms of the policy.

(f) Inconvenience or loss of use. Ex-
penses arising from late delivery of
personal property, including but not
limited to the expenses for food, lodg-
ing, and furniture rental, loss of use,
interest, carrying charges, attorney’s
fees, telephone calls, additional costs
of transporting claimant or family
members, time spent in preparation of
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claim, or cost of insurance are not
compensable. While such claims do not
lie against the Government, members
should be referred to the Personal
Property Office for assistance in filing
their inconvenience claims against the
commercial carriers.

(g) Items of speculative value. Theses,
manuscripts, unsold paintings, or a
similar creative or artistic work done
by the claimant, friend, or a relative is
limited to the cost of materials only.
The value of such items is speculative.
Compensation for a utilitarian object
made by the claimant, such as a quilt
or bookcase, is limited to the value of
an item of similar quality.

(h) Loss or damage to property due to
negligence of the claimant. Negligence is
a failure to exercise the degree of care
expected under the circumstances that
is the proximate cause of the loss.
Losses due, in whole or in part, to the
negligence of the claimant, the claim-
ant’s spouse, child, houseguest, em-
ployee, or agent are not compensable.

(i) Business property. Losses of items
acquired for resale or use in a private
business are not compensable. If prop-
erty is acquired for both business and
personal use, compensation will not be
allowed if business use is substantial,
or is the primary purpose for which the
item was purchased, or if the item is
designed for professional use and is not
normally intended for personal use.

(j) Motor vehicles. Collision damage is
not payable unless it meets the criteria
for payment as property used for the
benefit of the Government as estab-
lished in §751.6(c)(1).

(k) Violation of law or directives. Prop-
erty acquired, possessed, or trans-
ported unlawfully or in violation of
competent regulations or directives.
This includes vehicles, weapons, or
property shipped to accommodate an-
other person, as well as property used
to transport contraband.

(1) Sales tax. Sales taxes associated
with repair or replacement costs will
not be considered unless the claimant
provides proof that the sales tax was
actually paid.

(m) Appraisal fees. An appraisal, as
distinguished from an estimate of re-
placement or repair, is defined as a
valuation of an item provided by a per-
son who is not in the business of selling
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or repairing that type of property. Nor-
mally, claimants are expected to ob-
tain appraisals on expensive items at
their own expense.

(n) Quantities of property not reason-
able or useful under the circumstances are
not compensable. Factors to be consid-
ered are claimant’s living conditions,
family size, social obligations, and any
particular need to have more than av-
erage quantities, as well as the actual
circumstances surrounding the acquisi-
tion and loss.

(o) Intangible Property, such as
Bankbooks, Checks, Promissory Notes,
Stock Certificates, Bonds, Bills of Lad-
ing, Warehouse Receipts, Baggage
Checks, Insurance Policies, Money Or-
ders, and Traveler’s Checks are not
Compensable.

(p) Property Owned by the United
States, Except where the Claimant is
Responsible to an Agency of the Gov-
ernment other than the DON.

(q) Contractual coverage. Losses, or
any portion thereof, that have been re-
covered or are recoverable pursuant to
contract are not compensable.

[67 FR 5065, Feb. 12, 1992, as amended at 72
FR 53423, Sept. 19, 2007]

§751.8 Adjudicating authorities.

(a) Claims by Navy personnel. (1) The
following officials are authorized to ad-
judicate and authorize payment of PCA
claims up to $100,000:

(i) The Judge Advocate General;

(ii) The Deputy Judge Advocate Gen-
eral;

(iii) Any Assistant Judge Advocate
General; and

(iv) The Deputy Assistant Judge Ad-
vocate General (Claims and Tort Liti-
gation).

(2) Any individual, when designated
by the Deputy Assistant Judge Advo-
cate General (Claims and Tort Litiga-
tion Division), may adjudicate and au-
thorize payment of PCA claims up to
any designated amount.

(b) Claims by Marine Corps personnel.
(1) The following officials are author-
ized to adjudicate and authorize pay-
ment of PCA claims up to $40,000:

(i) Commandant of the Marine Corps;

(ii) Deputy Commandant, Manpower
and Reserve Affairs Department;

(iii) Director, Personal and Family
Readiness Division;
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(iv) Head, Military Personnel Serv-
ices Branch;

(v) Head, Personal Property Claims
Section; and

(vi) Any individual personally des-
ignated by the Commandant of the Ma-
rine Corps may adjudicate and author-
ize payment of PCA claims up to any
delegated amount not to exceed $40,000.

(2) The Assistant Head, Personal
Property Claims Section is authorized
to adjudicate and authorize payment of
PCA claims up to $25,000.

(3) Any individual at Marine Corps
Field Transportation Management Of-
fice/Claims Activities, when personally
designated by the Director, Personal
and Family Readiness Division, may be
authorized to adjudicate and authorize
payment of PCA claims up to any dele-
gated amount not to exceed $40,000.

[72 FR 53423, Sept. 19, 2007]

§751.9 Presentment of claim.

(a) General. A claim shall be sub-
mitted in writing and, if practicable, be
presented to the Personnel Claims Unit
or Marine Corps claims office serving
the area where the claim accrued, such
as where the House Hold Goods were
delivered. If submission in accordance
with the foregoing is impractical under
the circumstance, the claim may be
submitted in writing to any installa-
tion or establishment of the Armed
Forces which will forward the claim to
the appropriate Navy or Marine Corps
claims office for processing. To con-
stitute a filing, a claim must be pre-
sented in writing to one of the military
departments.

(b) Statute of limitations. A claim must
be presented in writing to a military
installation within 2 years after it ac-
crues. This requirement is statutory
and may only be waived if a claim ac-
crues during armed conflict, or armed
conflict intervenes before the 2 years
have run, and good cause is shown. In
this situation, a claim may be pre-
sented not later than 2 years after the
end of the armed conflict. A claim ac-
crues on the day the claimant knows or
should know of the loss. For losses that
occur in shipment of personal property,
normally the day of delivery or the day
the claimant loses entitlement to stor-
age at Government expense (whichever
occurs first) is the day the claim ac-

§751.9

crues. If a claimant’s entitlement to
Government storage terminates, but
the property is later delivered at Gov-
ernment expense, the claim accrues on
delivery. In computing the 2 years, ex-
clude the first day (day of delivery or
incident) and include the last day. If
the last day falls on a non-workday, ex-
tend the 2 years to the next workday.

(c) Substantiation. The claimant is re-
sponsible for substantiating ownership
or possession, the fact of loss or dam-
age, and the value of property. Claim-
ants are expected to report losses
promptly. The greater the delay in re-
porting a loss, the more substantiation
the claimant is expected to provide.

(1) Obviously damaged or missing inven-
tory items that are not reported at deliv-
ery. Claimants are expected to list
missing inventory items and obvious
damage at time of delivery. Claimants
who do not should be questioned. Obvi-
ously some claimants will simply not
notice readily apparent damage. If,
however, the claimant cannot provide
an explanation or lacks credibility,
payment should be denied based on
lack of evidence that the item was lost
or damaged in shipment.

(2) Later-discovered shipment 1oss or
damage. A claimant has 70 days to un-
pack, discover, and report loss and
damage that is not obvious at delivery.
In most cases, loss and damage that is
discovered later and reported in a
timely manner should be deemed to
have been incurred in shipment.

(3) Damage to POVs in shipment. Per-
sons shipping POVs are expected to list
damage on DD Form 788 (Private Vehi-
cle Shipping Document for Auto-
mobile) when they pick up the vehicle.
Obvious external damage that is not
listed is not payable. Damage the
claimant could reasonably be expected
not to notice at the pickup point
should be considered if the claimant re-
ports the damage to claims or trans-
portation office personnel within a
short time, normally a few days after
arriving at the installation.

(4) Credibility. Factors that indicate a
claimant’s credibility is questionable
include amounts claimed that are ex-
aggerated in comparison with the cost
of similar items, insignificant or al-
most undetectable damage, very recent
purchase dates for most items claimed,
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and statements that appear incredible.
Such claimants should be required to
provide more evidence than is nor-
mally expected.

(5) Inspections. Whenever a question
arises about damage to property, the
best way to determine a proper award
is to examine the items closely to de-
termine the nature of the damage. For
furniture, undersurfaces and the edges
of drawers and doors should be exam-
ined to determine whether the material
is solid hardwood, fine quality veneer
over hardwood, veneer over pressed
wood, or other types of material. If the
inspection is conducted at the claim-
ant’s quarters, the general quality of
property should be determined. Obser-
vations by repairmen and transpor-
tation inspectors are very valuable, but
on occasion, claims examiners may re-
quest an inspection. Such inspections
are necessary to reduce the number of
reconsiderations and fraudulent claims
and are invaluable in enabling claims
personnel to understand the facts in
many situations.

[67 FR 50565, Feb. 12, 1992, as amended at 72
FR 53423, Sept. 19, 2007]

§751.10 Form of claim.

The claim should be submitted on DD
Form 1842 (Claim for Personal Prop-
erty) accompanied by DD Form 1844
(List of Property). If DD Forms 1842
and 18441 are not available, any writing
will be accepted and considered if it as-
serts a demand for a specific sum and
substantially describes the facts nec-
essary to support a claim cognizable
under these regulations. The claim
must be signed by a proper claimant
(see §751.5) or by a person with a power
of attorney for a proper claimant. A
copy of the power of attorney must be
included with the claim.

[67 FR 5055, Feb. 12, 1992, as amended at 72
FR 53424, Sept. 19, 2007]

§751.11 Investigation of claim.

Upon receipt of a claim, the claim
shall be stamped with the date and re-

1Copies of these forms may be obtained by
contacting the legal office or personal prop-
erty office serving the installation where the
claimant is stationed, or nearest to the point
where the loss or damage occurred or on the
Internet at http:/www.jag.navy.mil.
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ceiving office, forwarded to the cog-
nizant PCU and be referred to a claims
examiner. The examiner shall consider
all information and evidence submitted
with the claim and shall conduct such
further investigation as may be nec-
essary and appropriate.

[72 FR 53424, Sept. 19, 2007]

§751.12 Payments.

Payment of approved personnel
claims will be made by the Navy or Ma-
rine Corps disbursing officer serving
the adjudicating authority. Payments
will be charged to funds made available
to the adjudicating authority for this
purpose.

[72 FR 53424, Sept. 19, 2007]

§751.13 Partial payments.

(a) Partial payments when hardship ex-
ists. When claimants suffer a signifi-
cant, compensable loss of items that
are needed for daily living, and can
demonstrate a need for immediate
funds to replace some of those items
(e.g., food, clothes, baby items, etc.)
the adjudicating authority may au-
thorize a partial payment of an appro-
priate amount, normally one-half of
the estimated total payment. When a
partial payment is made a copy of the
payment voucher and all other infor-
mation related to the partial payment
shall be placed in the claim file. Action
shall be taken to ensure the amount of
the partial payment is deducted from
the adjudicated wvalue of the claim
when final payment is made.

(b) Marine hardship payments. The
Marine claimant’s Transportation
Management Office shall ensure com-
pliance with all requirements of
§751.14(a), and may request authority
for payment by message from the Com-
mandant of the Marine Corps (MRP-2).

(c) Effect of partial payment. Partial
payments are to be subtracted from the
adjudicated value of the claim before
payment of the balance due. Overpay-
ments are to be properly recouped.

[72 FR 53424, Sept. 19, 2007]

§751.14 Reconsideration and appeal.

(a) General. When a claim is denied
either in whole or in part, the claimant
shall be given written notification of
the initial adjudication and of the
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right to submit a written request for
reconsideration to the original adjudi-
cating authority within 6 months from
the date the claimant receives notice
of the initial adjudication of the claim.
If a claimant requests reconsideration
and if it is determined that the original
action was erroneous or incorrect, it
shall be modified and, when appro-
priate, a supplemental payment shall
be approved. If full additional payment
is not granted, the file shall be for-
warded for reconsideration to the next
higher adjudicating authority. For
claims originally adjudicated by the
Head, Personnel Claims Unit Norfolk,
the files will be forwarded to the Judge
Advocate General (Claims and Tort
Litigation)(Code 15) for final action.
The claimant shall be notified of this
action either by letter or by copy of
the letter forwarding the file to higher
adjudicating authority. The forwarding
letter shall include a synopsis of action
taken on the file and reasons for the
action or denial, as well as a rec-
ommendation of further action or de-
nial.

(b) Files forwarded to JAG. For files
forwarded to JAG in accordance with
§751.14(a), the forwarding endorsement
shall include the specific reasons why
the requested relief was not granted
and shall address the specific points or
complaints raised by the claimant’s re-
quest for reconsideration.

(c) Appeals procedure for claims sub-
mitted by Marine Corps personnel. Where
any of the Marine Corps adjudication
authorities listed in §751.8(b) fail to
grant the relief requested, or otherwise
resolve the claim to the satisfaction of
the claimant, the request for reconsid-
eration shall be forwarded together
with the entire original file and the ad-
judicating authority’s recommenda-
tion, to the Judge Advocate General.

[72 FR 53424, Sept. 19, 2007]
§§751.15-751.20 [Reserved]

Subpart B [Reserved]
PART 752—ADMIRALTY CLAIMS

Sec.

752.1 Scope.

752.2 Organization.

752.3 Claims against the Navy.

§752.2

752.4 Affirmative claims.
752.5 Salvage.

AUTHORITY: 5 U.S.C. 301; 10 U.S.C. 5013, 5148
and 7621-7623; 32 CFR 700.105 and 700.331.

§752.1 Scope.

This part applies to admiralty-tort
claims. These include claims against
the United States for damage caused
by a vessel in the naval service or by
other property under the jurisdiction
of the Navy, or damage caused by a
maritime tort committed by an agent
or employee of the Navy for which the
Navy has assumed an obligation to re-
spond for damage. Affirmative claims
by the United States for damage
caused by a vessel or floating object to
Navy property are covered under this
part.

[72 FR 56268, Oct. 3, 2007]

§752.2 Organization.

(a) Administrative authority of the Sec-
retary of the Navy. The Secretary of the
Navy has administrative authority for
settlement and direct payment where
the amount paid does not exceed
$15,000,000 and where the matter is not
in litigation, of claims for damage
caused by naval vessels or by other
property under the jurisdiction of the
Navy, or damage caused by a maritime
tort committed by an agent or em-
ployee of the Navy, and for towage or
salvage services rendered to naval ves-
sels (10 U.S.C. 7622). The Secretary also
has authority to settle affirmative ad-
miralty claims for damage caused by a
vessel or floating object to property
under the jurisdiction of the Navy (10
U.S.C. 7623).

(b) Admiralty and Maritime Law Divi-
sion of the Office of the Judge Advocate
General. The Navy’s admiralty-tort
claims are processed and adjudicated in
the Admiralty and Maritime Law Divi-
sion of the Office of the Judge Advo-
cate General. All correspondence with
the Admiralty and Maritime Law Divi-
sion should be addressed to the Office
of the Judge Advocate General (Code
11), 1322 Patterson Avenue SE, Suite
3000, Washington Navy Yard, DC 20374—
5066.

(c) Mission and policy. The primary
mission of the Admiralty and Maritime
Law Division is to effect prompt and
equitable settlements of admiralty
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claims, both against and in favor of the
United States. The settlement proce-
dure has evolved to eliminate the ex-
penses and delays arising out of litiga-
tion and to obtain results advan-
tageous to the financial interests of
the United States. Where settlements
cannot be made, litigation ensues in
the Federal Courts. The final test of
whether a settlement is justified is the
probable result of litigation. Settle-
ments are therefore considered and de-
termined by the probable results of
litigation. The policy of the Navy is to
effect fair and prompt settlements of
admiralty claims wherever legal liabil-
ity exists.

(d) Admiralty-tort claims. As indicated
above, the Admiralty and Maritime
Law Division primarily handles admi-
ralty-tort claims. These are claims for
damage caused by vessels in the naval
service or by other property under the
jurisdiction of the Navy, or damage
caused by a maritime tort committed
by an agent or employee of the Navy,
and claims for damage caused by a pri-
vately owned vessel to a vessel or prop-
erty of the Navy (affirmative claims).
The Admiralty and Maritime Law Divi-
sion also handles claims for towage and
salvage services rendered to a vessel in
the naval service.

(e) Admiralty-contract claims. Admi-
ralty-contract claims arising out of the
operations of the Military Sealift Com-
mand (MSC) are handled by its Office
of Counsel. MSC is responsible for the
procurement of vessels and space for
the commercial ocean transportation
of Department of Defense cargo, mail,
and personnel. It is also responsible for
the maintenance, repair, and alteration
of Government-owned vessels assigned
to it. The Office of Counsel, MSC, deals
with the various claims of a contract
nature which arise out of these oper-
ations. These include claims for cargo
damage, charter hire, redelivery, gen-
eral average, and claims arising under
MSC ship-repair contracts.

(f) Damage caused by Navy contract
stevedores. Office of Counsel, Naval
Supply Systems Command, has cog-
nizance of admiralty claims for damage
caused by Navy contract stevedores.
Under these stevedore contracts, the
stevedoring companies are responsible
for negligent acts of their employees
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which result in vessel damage. It is im-
portant that the extent of any such
damage be accurately determined and
promptly reported to the contracting
officer having cognizance of the par-
ticular stevedore contract involved.

(g8) Resolving conflicts. Admiralty-tort
claims, such as collision, personal-in-
jury, and death claims, are dealt with
by the Admiralty and Maritime Law
Division, irrespective of whether an
MSC vessel or other naval vessel is in-
volved. Whether any particular claim
is to be handled by JAG or by MSC,
therefore, is determined by the nature
of the claim. Cases may arise which
could be handled by either office. If
doubt exists, such matters should be
reported both to JAG and to MSC. An
agreement will then be reached be-
tween the Admiralty and Maritime
Law Division and the Office of Counsel,
MSC, as to how the incident should be
handled.

[39 FR 9962, Mar. 15, 1974, as amended at 55
FR 12173, Apr. 2, 1990; 65 FR 60861, 60862, Oct.
13, 2000; 69 FR 20542, Apr. 16, 2004; 72 FR 56268,
Oct. 3, 2007]

§752.3 Claims against the Navy.

(a) Settlement authority. 10 U.S.C. 7622
provides settlement authority for dam-
age caused by a vessel in the naval
service or by other property under the
jurisdiction of the Department of the
Navy; compensation for towage or sal-
vage service, including contract sal-
vage, rendered to a vessel in the naval
service or to other property of the
Navy; or damage caused by a maritime
tort committed by any agent or em-
ployee of the Department of the Navy
or by property under the jurisdiction of
the Department of the Navy. The limit
on the Secretary’s settlement author-
ity is payment of $15,000,000. A claim
which is settled for an amount over
$15,000,000 is certified to Congress for
payment. Section 7622 provides that
the Secretary may delegate his settle-
ment authority in matters where the
amount to be paid is not over $1,000,000.
Under the Secretary’s delegation, set-
tlements not exceeding $500,000 may be
effected by the Judge Advocate Gen-
eral. Under the Secretary’s delegation,
settlements not exceeding $250,000 may
be effected by the Deputy Assistant
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Judge Advocate General (Admiralty
and Maritime Law).

(b) Settliement is final. The legislation
specifically authorizes the Secretary to
settle, compromise, and pay claims.
The settlement, upon acceptance of
payment by the claimant, is final and
conclusive for all purposes.

(c) Settlement procedures. Where the
amount paid is over $500,000, after
agreement is reached with counsel or
claimants, the procedure is to prepare
a settlement recommendation for the
approval of the Secretary of the Navy.
When settlement has been approved,
the voucher required for effecting pay-
ment is prepared. The settlement
check is then exchanged, in keeping
with the commercial practice, for an
executed release. In some situations,
where the exchange of documents is
impracticable, a claimant is requested
to forward the executed release by
mail, on the understanding that the re-
lease does not become effective until
the check is received in payment.
Claims settled under 10 U.S.C. 7622 are
paid out of annual Department of De-
fense appropriations.

(d) Limitation period. The Secretary’s
settlement authorization is subject to
a two-year limitation. This limitation
is not extended by the filing of claim
nor by negotiations or correspondence.
A settlement agreement must be
reached before the end of the two-year
period. If settlement is not accom-
plished, then the claimant must file
suit under the appropriate statute to
avoid the limitation bar. The agree-
ment reached in negotiations must re-
ceive the approval of the Secretary of
the Navy or his designee, depending on
the amount involved, prior to the expi-
ration of the two-year period.

(e) Matters in litigation. When suit is
filed, the matter comes within the cog-
nizance of the Department of Justice,
and the Secretary of the Navy is no
longer able to entertain a claim or to
make administrative settlement.

[39 FR 9962, Mar. 15, 1974, as amended at 55
FR 12173, Apr. 2, 1990; 65 FR 60861, 60862, Oct.
13, 2000; 69 FR 20542, Apr. 16, 2004; 72 FR 56268,
Oct. 3, 2007]

§752.4 Affirmative claims.

(a) Settlement authority. The Navy has
the same authority to settle affirma-

§752.5

tive admiralty claims as it does claims
against the Navy. The statute confer-
ring this authorization is codified in 10
U.S.C. 7623, and is the reciprocal of 10
U.S.C. 7622 referred to in §752.3.

(b) Scope. 10 U.S.C. 7623 is a tort
claims-settlement statute. It is not
limited to affirmative claims arising
out of collision, but embraces all in-
stances of damage caused by a vessel or
floating object to property of the
United States under the jurisdiction of
the Department of the Navy or for
which the Department of the Navy has
assumed an obligation to respond. Per-
haps the most frequent instance is
where a privately owned vessel dam-
ages a Navy pier or shore structure. To
eliminate any issue of whether the
damaging instrumentality was a ves-
sel, the words ‘‘or floating object’’ were
included.

(c) Statute of limitation. The United
States is subject to a three-year stat-
ute of limitation when it asserts an af-
firmative claim for money damages
grounded in tort. This limitation is
subject to the usual exclusions, such as
inability to prosecute due to war, un-
availability of the ‘“‘res’ or defendant,
and certain exemptions from legal
process (28 U.S.C. 2415, 2416).

(d) Litigation. 10 U.S.C. 7623 does not
apply to any claim where suit is filed.
If the Admiralty and Maritime Law Di-
vision is unable to effect settlement,
the matter is referred to the Depart-
ment of Justice for the filing of a com-
plaint against the offending party.
Thereafter, as in the case of adverse
litigated claims, the Navy has no fur-
ther authority to effect settlement.

[39 FR 9962, Mar. 15, 1974, as amended at 55
FR 12174, Apr. 2, 1990; 656 FR 60861, Oct. 13,
2000; 69 FR 20542, Apr. 16, 2004; 72 FR 56268,
Oct. 3, 2007]

§752.5 Salvage.

(a) Scope. This section relates to sal-
vage claims against or by the Navy for
compensation for towage and salvage
services, including contract salvage,
rendered to a vessel in the naval serv-
ice or to other property under the ju-
risdiction of the Department of the
Navy, or for salvage services rendered
by the Department of the Navy. Suits
for salvage may be maintained under
the Public Vessels Act, and salvage
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claims are within the Secretary of the
Navy’s administrative-settlement au-
thority under 10 U.S.C. 7622. Salvage
claims against the Navy are reported
to and processed by the Judge Advo-
cate General (Admiralty and Maritime
Law Division). Both claims and suits
for salvage against the United States
are subject to the two-year limitation
of the Public Vessels Act and the
Navy’s settlement authority.

(b) Affirmative claims. Authorization
for the settlement of affirmative sal-
vage claims is contained in 10 U.S.C.
7365. Assertion of such claims is han-
dled in the first instance by the Assist-
ant Supervisor of Salvage (Admiralty),
USN, Naval Sea Systems Command
(SEA OOCL), 25631 Jefferson Davis High-
way, NC/3 Room 11Eb54, Arlington, VA
22242-5160. Salvage claims are referred
to the Admiralty Division only if the
Assistant Supervisor of Salvage (Admi-
ralty) is unsuccessful in making collec-
tion. Any money received in settle-
ment of affirmative salvage claims is
credited to appropriations for main-
taining salvage facilities by the Navy,
pursuant to 10 U.S.C. 7367.

[39 FR 9962, Mar. 15, 1974, as amended at 41
FR 26866, June 30, 1976; 55 FR 12174, Apr. 2,

1990; 656 FR 60861, 60862, Oct. 13, 2000; 69 FR
20542, Apr. 16, 2004]

PART 7556—CLAIMS FOR INJURIES
TO PROPERTY UNDER ARTICLE
139 OF THE UNIFORM CODE OF
MILITARY JUSTICE

Sec.
755.1
755.2
755.3

Statutory authority.

Scope.

Claims not cognizable.

7556.4 Limitation on claims.

755.5 Complaint by the injured party and in-
vestigation.

755.6 Action where offenders are members of
one command.

755.7 Action where offenders are members of
different commands.

755.8 Reconsideration and appeal.

755.9 Effect of court-martial proceedings.

AUTHORITY: 5 U.S.C. 301; 10 U.S.C. 939, 5013,
and5148; E.O. 11476, as reported in 3 CFR, 1969
Comp., p. 132; 32 CFR 700.206 and 700.1202.

SOURCE: 56 FR 42232, Aug. 27, 1991, unless
otherwise noted.

NoOTE 1: This part 7565 is chapter IV of the
Manual of the Judge Advocate General of the
Navy.
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NOTE 2: The Uniform Code of Military Jus-
tice (10 U.S.C. 801-940) is referred to in this
part 755 as the “UCMJ’’. The Manual for
Courts-Martial, United States, 1984 (E.O.
12473 of August 1, 1984) is referred to in this
part 755 as “MCM 1984"".

§755.1 Statutory authority.

Article 139, UCMJ, redress of injuries
to property, is the basis for this chap-
ter.

§755.2 Scope.

This chapter provides for assess-
ments against the pay of members of
the naval service in satisfaction of
claims for property damage caused
under certain circumstances. Claims
for damage, loss, or destruction of pri-
vately owned property caused by a per-
son or persons in the naval service, are
payable under Article 139, UCMJ, only
if such damage, loss, or destruction is
caused by riotous conduct, willful con-
duct, or acts showing such reckless or
wanton disregard of the property rights
of others that willful damage or de-
struction is implied. Acts of the type
punishable under Article 109, UCMJ,
are cognizable under Article 139,
UCMJ. Charges against pay under
these regulations shall be made only
against the pay of persons shown to
have been principal offenders or acces-
sories.

§755.3 Claims not cognizable.

The following claims are not cog-
nizable under this chapter.

(a) Claims resulting from simple neg-
ligence.

(b) Claims of subrogees.

(c) Claims for personal
death.

(d) Claims arising from acts or omis-
sions within the scope of employment
of the offender.

(e) Claims for reimbursement for
damage, loss, or destruction of Govern-
ment property.

injury or

§755.4 Limitation on claims.

(a) Time limitations. A claim must be
submitted within 90 days of the inci-
dent giving rise to it.

(b) Acts of property owner. When the
acts or omissions of the property
owner, his lessee, or agent were a prox-
imate contributing factor to the loss or
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damage of the property, assessments
will not be made against members of
the naval service in excess of the
amount for which they are found to be
directly responsible, i.e., comparative
responsibility for the loss will be the
standard for determining financial re-
sponsibility.

(c) Only direct damages considered. As-
sessment will be made only for direct
physical damages to the property. Indi-
rect, remote, or inconsequential dam-
age will not be considered.

§755.5 Complaint by the injured party
and investigation.

(a) A claim shall contain a statement
setting forth the amount of the claim,
the facts and circumstances sur-
rounding the claim and any other in-
formation that will assist in the inves-
tigation and resolution of the matter.
When there is more than one complaint
resulting from a single incident, each
claimant must file a claim separately
and individually. The claim shall be
personally signed by the claimant or
his duly authorized representative or
agent.

(b) Where the claim alleges mis-
conduct by members of the command, a
commanding officer to whom the claim
is submitted shall convene an inves-
tigation under this Manual to inquire
into the matter. Where a complaint is
received by a commanding officer to
whose command the alleged offenders
do not report, he shall forward the
claim and other pertinent information
about the matter to the member’s com-
manding officer who will convene an
investigation into the incident. Where
the command of the alleged offenders
cannot be determined, the claim and
supporting materials shall be for-
warded to the Chief of Naval Personnel
or the Commandant of the Marine
Corps, as appropriate, for action.

(c) The investigation shall inquire
into the circumstances surrounding the
claim, gather all relevant information
about the matter (answering the who,
what, where, when, why, and how ques-
tions) and make findings and opinions,
as appropriate, about the validity of
the claim under Article 139, UCMJ, and
these regulations. The investigation
shall determine the amount of damage
suffered by the property owner.

§755.6

(d) The investigation shall make rec-
ommendations about the amount to be
assessed against the pay of the respon-
sible parties. If more than one person is
found responsible, recommendations
shall be made about the assessments
against all individuals.

§755.6 Action where offenders
members of one command.

are

(a) Action by commanding officer. The
commanding officer shall ensure the
alleged offenders are shown the inves-
tigative report and are advised they
have 20 days within which to submit a
statement or additional information on
the incident. If the member declines to
submit information, he shall so state
in writing within the 20 day period.
The commanding officer shall review
the investigation and determine wheth-
er the claim is properly within the pro-
visions of Article 139, UCMJ, and these
regulations, and whether the facts indi-
cate responsibility for the damage on
members of the command. If the com-
manding officer finds the claim pay-
able under these regulations, he shall
fix the amount to be assessed against
the offenders.

(b) Review. If the commanding officer
has authority to convene a general
court-martial, no further review of the
investigation is required as to the re-
dress of injuries to property. If the
commanding officer does not have gen-
eral court-martial convening author-
ity, the investigation and the com-
manding officer’s action thereon shall
be forwarded to the officer exercising
general court-martial jurisdiction
(OEGCM) over the command for review
and action on the claim. That officer’s
action on the claim shall be commu-
nicated to the commanding officer who
will take action consistent with the de-
termination.

(c) Charge against pay. Where the
amount does not exceed $5,000.00, the
amount ordered by the commanding of-
ficer shall, as provided in the Navy
Comptroller Manual, be charged
against the pay of the offenders and
the amounts so collected will be paid
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to the claimant. Where the amount ex-
ceeds $5,000.00, the claim, the investiga-
tion, and the commanding officer’s rec-
ommendation shall be forwarded for re-
view prior to checkage to Head-
quarters, U.S. Marine Corps (Code
JAR) or the Judge Advocate General,
as appropriate. The amount charged in
any single month against the pay of of-
fenders shall not exceed one-half of
basic pay, as defined in paragraph
126h(2), Manual for Courts-Martial. The
action of the commanding officer in or-
dering the assessment shall be conclu-
sive on any disbursing officer for pay-
ment to the claimant of the damages
assessed, approved, charged, and col-
lected.

§755.7 Action where offenders are

members of different commands.

(a) Action by common superior. The in-
vestigative report shall be forwarded to
the common superior exercising gen-
eral court-martial jurisdiction over the
commands to which the alleged offend-
ers are assigned. That officer shall en-
sure the alleged offenders are shown
the investigative report and permitted
to comment on it, should they desire,
before action is taken on the claim.
That officer shall review the investiga-
tion and determine whether the claim
is properly within the provisions of Ar-
ticle 139, UCMJ, and these regulations,
and whether the facts indicate respon-
sibility for the damage on members of
his command. If the claim is found pay-
able under these regulations, he shall
fix the amount to be assessed against
the offenders and direct the appro-
priate commanding officers to take ac-
tion accordingly.

(b) Forwarding to SECNAV (JAG).
Where it is not practical or possible to
carry out the procedure in §755.7(a) of
this section, the investigation or inves-
tigations shall be forwarded to the Sec-
retary of the Navy (Judge Advocate
General) who will take action in the
matter. Commanding officers, in such a
situation, are not to make charges
against the pay of their members until
directed by the Secretary of the Navy
(Judge Advocate General).

§755.8 Reconsideration and appeal.

(a) Reconsideration. The OEGCM may,
upon a receipt of a request for recon-
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sideration by either the claimant or a
member who has been assessed pecu-
niary liability, reopen the investiga-
tion or take any other action he be-
lieves is necessary in the interests of
justice. If the OEGCM contemplates
acting favorably on the request, he will
provide all individuals interested in
the claim with notice and an oppor-
tunity to respond. The basis for any
change will be noted in the OEGCM’s
decision.

(b) Appeal. In claims involving
$5,000.00 or less, a claimant or member
who has been assessed pecuniary liabil-
ity may appeal the decision to the
OEGCM. An appeal must be submitted
within 5 days of the receipt of the
OEGCM’s decision. Appeals will be for-
warded, via the OEGCM, to the Judge
Advocate General for review and final
action. In the event of an appeal, the
imposition of the OEGCM’s decision
will be held in abeyance pending the
final action by JAG. If it appears that
good cause exists that would make it
impracticable for an appeal to be sub-
mitted within 5 days, the OEGCM may,
in his discretion, grant an extension of
time, as appropriate. His decision on
extensions is final and nonappealable.

§755.9 Effect of court-martial
ceedings.

Administrative action under these
regulations is separate and distinct
from and is not affected by any dis-
ciplinary action against the offender.
The two proceedings are independent.
Acquittal or conviction of the alleged
offender by court-martial is evidence
for the administrative action, but is
not determinative on the issue of re-
sponsibility for damages under these
regulations.

PART  756—PROCEDURES  FOR
PROCESSING CLAIMS INVOLV-
ING NON-APPROPRIATED FUND
A%TIVITIES AND THEIR EMPLOY-
EE

pro-

Sec.
756.1
756.2
756.3
756.4
756.5
756.6

Scope.
Definitions.
Notification.
Responsibility.
Investigation.
Negotiation.
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756.7 Payment.
756.8 Denial.
756.9 Claims by employees.

AUTHORITY: 5 U.S.C. 301, 10 U.S.C. 5013 and
5148.

SOURCE: 57 FR 4736, Feb. 7, 1992, unless oth-
erwise noted.

§756.1 Scope.

This part explains how to settle
claims for and against the United
States for property damage, personal
injury, or death arising out of the oper-
ation of non-appropriated fund activi-
ties (NAFI).?

[72 FR 53425, Sept. 19, 2007]

§756.2 Definitions.

(a) Nonappropriated-fund instrumen-
tality (NAFI). An instrumentality of the
Federal Government established to
generate and administer non-
appropriated-funds for programs and
services contributing to the mental
and physical well-being of Department
of Defense personnel and their depend-
ents. A NAFI is not incorporated under
the laws of any State and enjoys the
privileges and immunities of the Fed-
eral Government.

(b) Nonappropriated-funds. Funds gen-
erated through the use and patronage
of NAFTI’s, not including funds appro-
priated by Congress.

(c) Employees of NAFIs. Personnel em-
ployed by NAFIs whose salaries are
paid from non-appropriated funds.

[67 FR 4736, Feb. 7, 1992, as amended at 72 FR
53425, Sept. 19, 2007]

§756.3 Notification.

(a) Some NAFI’s, such as flying
clubs, carry private commercial insur-
ance to protect them from claims for
property damage and personal injury
attributable to their operations. The
Commandant of the Marine Corps, the
Chief of Naval Personnel, and the Com-
mander, Naval Supply Systems Com-
mand determine whether NAFI’s with-
in their cognizance shall carry liability
insurance or become self-insurers, in
whole or in part.

1DoD Directive 5515.6 establishes policy
governing the administrative processing of
claims arising out of the operation of non-
appropriated fund activities.

§756.4

(b) The Marine Corps requires manda-
tory participation in the Morale, Wel-
fare and Recreation (MWR) Composite
Insurance Program by the following
operations: MWR operations and retail
services, food and hospitality, recre-
ation; and special NAFI activities in-
cluding flying clubs, rod and gun clubs,
Interservice Rifle Fund, Marine Corps
Marathon and Dependent Cafeteria
Fund. The following organizations may
also participate in the MWR Composite
Insurance Program, if desired: Child
welfare centers, billeting funds, chapel
funds, and civilian welfare funds.

(c) When the operations of NAFI’s re-
sult in property damage or personal in-
jury, the insurance carrier, if any,
should be given immediate written no-
tification. Notification should not be
postponed until a claim is filed. When
the activity is self-insured, the self-in-
surance fund shall be notified of the po-
tential liability by the activity.

§756.4 Responsibility.

(a) All claims resulting from NAFIs
should be submitted to the command
having cognizance over the NAFI in-
volved. The claim will then be for-
warded to the Tort Claims Unit (TCU)
Norfolk located at the following ad-
dress: Department of the Navy, Office
of the Judge Advocate General, Tort
Claims Unit Norfolk, 9620 Maryland
Avenue, Suite 100, Norfolk, VA 23511-
2989.

(b) The TCU Norfolk has cognizance
over all DoN claims. Normally, the
TCU Norfolk has primary responsi-
bility for the negotiation and settle-
ment of NAFI claims. This is because
NAFIs are Federal agencies within the
meaning of the Federal Tort Claims
Act (FTCA) if the NAFI is charged with
an essential function of the DoN and if
the degree of control and supervision
by the Navy is more than casual or per-
functory. Compare United States V.
Holcombe, 277 F.2d 143 (4th Cir. 1960) and
Scott v. United States, 226 F. Supp. 846,
(D. Ga. 1963). Consequently, to the ex-
tent sovereign immunity is waived by
the FTCA, 28 U.S.C. 1346(b), 2671-2672,
2674-2680, the United States remains ul-
timately liable for payment of NAFI
claims.

[72 FR 53425, Sept. 19, 2007]
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§756.5 Investigation.

Claims arising out of the operation of
NAFIs, in and outside the TUnited
States, shall be investigated in accord-
ance with the procedures for inves-
tigating similar claims against appro-
priated fund activities. The Manual of
the Judge Advocate General
(JAGMAN), Chapter II12 provides guid-
ance in conducting an investigation of
an incident or event likely to result in
claims or civil litigation against or for
DoN or the United States.

[72 FR 53425, Sept. 19, 2007]

§756.6 Negotiation.

(a) General. Claims from NAFIs
should be processed primarily through
procedures, regulations, and statutes
applicable to similar appropriated fund
activity claims.

(b) When the NAFI is insured. When a
NAFI is insured, the insurer or the con-
tracted third-party claims adminis-
trator (TPA) will normally conduct ne-
gotiations with claimants. The TCU
Norfolk shall monitor the negotiations
conducted by the insurer or TPA. Mon-
itoring is normally limited to
ascertaining that someone has been as-
signed to negotiate, to obtain periodic
status reports, and to close files on set-
tled claims. Any dissatisfaction with
the insurer’s or TPA’s handling of the
negotiations should be referred di-
rectly to the Judge Advocate General
(Claims and Tort Litigation) for appro-
priate action. If requested by the in-
surer or TPA, the TCU Norfolk may
conduct negotiations. If TCU Norfolk
negotiates a final settlement, however,
request for payment will be forwarded
to the insurer or TPA for payment.
Concurrence by the insurer or TPA in
the amount of the settlement is not
necessary.

(c) When the NAFI is mot insured.
When there is no private commercial
insurer and the NAFI has made no
independent arrangements for negotia-
tions, the TCU Norfolk is responsible
for conducting negotiations. When an
appropriate settlement is negotiated

2JAGMAN Chapter II (JAG Instruction
5800.7TE) is available at the Web site of the
Navy Judge Advocate General’s Corps at
http://www.jag.navy.mil.
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by the Navy, the recommended award
will be forwarded to the NAFI for pay-
ment from non-appropriated funds.

[72 FR 53425, Sept. 19, 2007]

§756.7 Payment.

(a) Claims that can be settled for less
than 1,500.00. A claim not covered by
insurance (or not paid by the insurer),
that can be settled for $1,500.00 or less,
may be adjudicated by the TCU Nor-
folk or single-service authority and
forwarded to the commanding officer of
the activity concerned or designee for
payment out of funds available to the
commanding officer. The TCU Norfolk
or single-service authority will obtain
the required release from the claimant.

(b) Claims that cannot be settled for less
than $1,500.00. A claim negotiated by
the Navy, not covered by insurance,
that is for more than $1,500.00 will be
forwarded to the appropriate non-ap-
propriated fund headquarters command
for payment from its non-appropriated
funds.

(c) When payment is possible under an-
other statute. In some cases, neither the
NAFI nor its insurer may be legally re-
sponsible. In those instances when
there is no negligence, and payment is
authorized under some other statute,
such as the Foreign Claims Act, 10
U.S.C. 2734-2736, the claim may be con-
sidered for payment from appropriated
funds or may be referred to the TCU
Norfolk for appropriate action.

(d) Other claims. A NAFTI’s private in-
surance policy is usually not available
to cover losses that result from some
act or omission of a mere participant
in a non-appropriated fund activity. In
the event the NAFI declines to pay the
claim, the file shall be forwarded to the
TCU Norfolk for determination.

[72 FR 53426, Sept. 19, 2007]

§756.8 Denial.

Claims resulting from non-appro-
priated fund activities may be denied
only by the TCU Norfolk. The denial
will begin the six-month limitation on
filing suit against the United States
for claims filed under the FTCA. Denial
of a claim shall be in writing and in ac-
cordance with subparts A and B of part
750 of this chapter, as appropriate. The
TCU Norfolk should not deny claims
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that have initially been processed and
negotiated by a non-appropriated fund
activity, its insurer, or TPA, until the
activity or its insurer has clearly stat-
ed in writing that it does not intend to
pay the claim and has elected to defend
the claim in court.

[72 FR 53426, Sept. 19, 2007]

§756.9 Claims by employees.

(a) Property. Claims by employees of
NAFIs for loss, damage, or destruction
of personal property incident to their
employment shall be processed and ad-
judicated in accordance with subparts
A or B of part 751 of this chapter, as ap-
propriate. The claims will then be for-
warded to the appropriate NAFI for
payment from non-appropriated funds.

(b) Personal injury or death—(1) Per-
sonal injury or death of citicens or perma-
nent residents of the United States em-
ployed anywhere, or foreign nationals em-
ployed within the United States. Com-
pensation is provided by the Longshore
and Harbor Workers’ Compensation
Act (33 U.S.C. 901-950) for employees of
NAFIs who have suffered injury or
death arising out of, and in the course
of, their employment (6 U.S.C. 8171).
That Act is the exclusive basis for Gov-
ernment liability for such injuries or
deaths that are covered (b U.S.C. 8173).
A claim should first be made under
that Act if there is a substantial possi-
bility the injury or death is covered
under the Act’s provisions.

(2) Personal injury or death of foreign
nationals employed outside of the conti-
nental United States. Employees who are
not citizens or permanent residents,
and who are employed outside the con-
tinental United States, may be pro-
tected by private insurance of the
NAFI or by other arrangements. When
a non-appropriated fund activity has
elected not to obtain insurance cov-
erage or to make other arrangements,
compensation is separately provided by
Federal statute, military regulations,
and agreements with foreign countries.
See 5 U.S.C. 8172, DoD 1401.1-M, Per-
sonnel Policy Manual for Non-appro-
priated Fund Instrumentalities and
BUPERINST 5300.10A, NAF Personnel
Manual.

[72 FR 53426, Sept. 19, 2007]

§757.2

PART 757—AFFIRMATIVE CLAIMS
REGULATIONS

Subpart A—Property Damage Claims

Sec.
757.1
757.2
757.3

Scope of subpart A.

Statutory authority.

Regulatory authority.

757.4 Claims that may be collected.

757.5 Assertion of claims and collection pro-
cedures.

757.6 Waiver, compromise, and referral of
claims.

757.7-757.10 [Reserved]

Subpart B—Medical Care Recovery Act

(MCRA) Claims and Claims Asserted

Pursuant to 10 U.S.C. 1095

757.11
757.12
757.13
757.14

Scope of Subpart B.

Statutory authorities.

Responsibility for MCRA actions.

Claims asserted.

757.15 Claims not asserted.

757.16 Claims asserted only with OJAG ap-
proval.

757.17 Statute of limitations.

757.18 Asserting the claim.

757.19 Waiver and compromise.

757.20 Receipt and release.

AUTHORITY: 5 U.S.C. 301; 10 U.S.C. 939, 5013,
and 5148; E.O. 11476, 3 CFR, 1969 Comp., p. 132;
32 CFR 700.206 and 700.1202.

SOURCE: 57 FR 5072, Feb. 12, 1992, unless
otherwise noted.

Subpart A—Property Damage
Claims

§757.1 Scope of subpart A.

Subpart A describes how to assert,
administer, and collect claims for dam-
age to or loss or destruction of Govern-
ment property through negligence or
wrongful acts.

§757.2 Statutory authority.

(a) General. All affirmative claims for
damage to or loss of Government prop-
erty in favor of the United States are
processed in accordance with the Fed-
eral Collections Claims Act (31 U.S.C.
3711), as amended by the Debt Collec-
tion Act of 1982, PL 97-365, 96 Stat. 1749
(26 October 1982), PL 101-552, 104 Stat.
2736 (15 November 1990) and the Debt
Collection Improvement Act of 1996, PL
104-134, 110 Stat. 1321, 1358 (26 April
1996). Department of Defense Directive
designees, the authority granted to the
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Secretary of Defense under the Federal
Claims Collection Act.

(b) Statute of limitations. Subject to
specific provisions in other statutes,
there is a general 3-year statute of lim-
itations on affirmative Government
tort claims pursuant to 28 U.S.C.
2415(b).

[72 FR 53427, Sept. 19, 2007]

§757.3 Regulatory authority.

The regulations published in 31 CFR
Chapter IX control the collection and
settlement of affirmative claims. This
section supplements the material con-
tained in those regulations. Where this
section conflicts with the materials
and procedure published in 31 CFR
Chapter IX, the latter controls.

[67 FR 5072, Feb. 12, 1992, as amended at 72
FR 53427, Sept. 19, 2007]

§757.4 Claims that may be collected.

(a) Against responsible third parties for
damage to Government property, or the
property of non-appropriated fund activi-
ties. It should be noted, however, that
as a general rule, the Government does
not seek payment from service mem-
bers and Government employees for
damages caused by their simple neg-
ligence while acting within the scope
of their employment. Exceptions to
this general policy will be made when
the incident involves aggravating cir-
cumstances.

(b) For money paid or reimbursed by the
government for damage to a rental car in
accordance with the Joint Federal Travel
regulations (volume 1, paragraph U 3415—
C and volume 2, paragraph C 2101-2).
Collection action shall be taken
against third parties liable in tort. Col-
lection action shall not be taken
against Government personnel who
rented the vehicle.

(c) Other claims. Any other claim for
money or property in favor of the
United States cognizable under the
Federal Claims Collections Act not
specifically listed above.

[72 FR 53427, Sept. 19, 2007]
§757.5 Assertion of claims and collec-
tion procedures.

(a) General. The controlling proce-
dures for administrative collection of
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claims are established in 31 CFR part
901.

(b) Officials authoriced to pursue
claims. The Judge Advocate General;
the Deputy Judge Advocate General;
any Assistant Judge Advocate General;
the Deputy Assistant Judge Advocate
General (Claims and Tort Litigation)
are authorized to pursue and collect all
affirmative claims in favor of the
United States, except in countries
where another service has single serv-
ice responsibility in accordance with
DoD Directive 5515.8.

(c) Dollar limitations. All of the offi-
cers listed in §757.5(b) are authorized to
compromise and terminate collection
action on affirmative claims of
$100,000.00 or less.

(d) Determining liability. Liability
must be determined in accordance with
the law of the place in which the dam-
age occurred, including the applicable
traffic laws, elements of tort, and pos-
sible defenses.

(e) Assertion of a claim. (1) Assertion
of the claim is accomplished by mail-
ing to the tortfeasor a ‘‘Notice of
Claim.” The notice is to be mailed cer-
tified mail, return receipt requested,
and should include the following infor-
mation:

(i) Reference to the statutory right
to collect;

(ii) A demand for payment or restora-
tion;

(iii) A description of damage and es-
timate of repair;

(iv) A description of the incident, in-
cluding date and place; and

(v) The name, phone number, and of-
fice address of the claims personnel to
contact.

(2) See also 31 CFR part 901.

(f) Full payment. When a responsible
party or insurer tenders full payment
or a compromise settlement on a
claim, the payment should be in the
form of a check or money order made
payable to ‘“United States Treasury.”
The check or money order shall then be
forwarded to the disbursing officer
serving the collecting activity for de-
posit in accordance with the provisions
of the Navy Comptroller Manual. For
collections for damages to real prop-
erty, the collection is credited to the
account available for the repair or re-
placement of the real property at the
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time of recovery. (10 U.S.C. 2782.) For
damages to personal property, the
money is returned to the general treas-
ury.

(g) Installment payments. See 31 CFR
901.8 for specific procedures. In general,
if the debtor is financially unable to
pay the debt in one lump sum, an in-
stallment payment plan may be ar-
ranged. Installment payments will be
required on a monthly basis and the
size of payment must bear a reasonable
relation to the size of the debt and the
debtor’s ability to pay. The install-
ment agreements should specify pay-
ments of such size and frequency to lig-
uidate the Government’s claim in not
more than 3 years. Installment pay-
ments of less than $50.00 per month
should be accepted only if justified on
the grounds of financial hardship or for
some other reasonable cause. In all in-
stallment arrangements, a confession
of judgment note setting out a repay-
ment schedule should be executed.

(h) Damage to mnonappropriated-fund
instrumentality (NAFI) property. Any
amount collected for loss or damage to
property of a NAFI shall be forwarded
to the headquarters of the non-
appropriated-fund activity for deposit
with that activity. In those situations
where the recovery involves damage to
both NAFI-owned property and other
Government property, e.g., destruction
of an exchange building resulting in
damage to both the building and the
exchange-owned property inside, recov-
ery for the exchange-owned property
shall be forwarded to the NAFI. Recov-
ery for building damage shall be depos-
ited in accordance with §757.5(f) above.

(i) Damage to industrial-commercial
property. When a loss or cost of repair
has been borne by an industrial-com-
mercial activity, payment shall be de-
posited in the Navy Industrial Fund of
the activity in accordance with the
provisions of the Navy Comptroller
Manual. When a claim is based on a
loss or damage sustained by such an
activity, a notation to this effect shall
be included in any claim file forwarded
to the Judge Advocate General.

(j) Replacement in kind or repair. The
responsible party, or insurer, may want
to repair or replace in kind damaged
property. The commanding officer or
officer in charge of the activity sus-

§757.6

taining the loss is authorized to accept
repair or replacement if, in his discre-
tion, it is considered to be in the best
interests of the United States.

(k) Release. The Supervisory Attor-
ney, Tort Claims Unit, Norfolk is au-
thorized to execute a release of the
claim when all repairs have been com-
pleted to the Government’s satisfac-
tion, and when all repair bills have
been paid. No prior approval from the
Judge Advocate General is required for
this procedure. If repair or replacement
is made, a notation shall be made in
any investigation or claims file.

[67 FR 5072, Feb. 12, 1992, as amended at 72
FR 53427, Sept. 19, 2007]

§757.6 Waiver, compromise, and refer-
ral of claims.

(a) Officials authorized to compromise
claims. The officers identified in
§757.5(b) may collect the full amount
on all claims, and may compromise,
execute releases or terminate collec-
tion action on all claims of $20,000.00 or
less. Collection action may be termi-
nated for the convenience of the Gov-
ernment if the tortfeasor cannot be lo-
cated, is found to be judgment-proof,
has denied liability, or has refused to
respond to repeated correspondence
concerning legal liability involving a
small claim. A termination for the con-
venience of the Government is made
after it is determined that the case
does not warrant litigation or that it is
not cost-effective to pursue recovery
efforts.

(b) Claims over $100,000.00. Claims in
excess of $100,000.00 may not be com-
promised for less than the full amount
or collection action terminated with-
out approval from the Department of
Justice (DOJ).

(c) Notification. The Judge Advocate
General shall be notified prior to all re-
quests made to the DOJ to com-
promise, terminate collection, or refer-
ral for further collection action or liti-
gation.

(d) Litigation reports. Litigation re-
ports prepared in accordance with 31
CFR part 904 shall be forwarded
through the Judge Advocate General
(Claims and Tort Litigation) to the De-
partment of Justice along with any
case file for further collection action
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§§757.7-757.10

or litigation as required by the Federal
Claims Collections Standards.

[67 FR 5072, Feb. 12, 1992, as amended at 72
FR 53428, Sept. 19, 2007]

§§757.7-757.10 [Reserved]

Subpart B—Medical Care Recov-
ery Act (MCRA) Claims and
Claims Asserted Pursuant to
10 US.C. 1095

§757.11 Scope of Subpart B.

Subpart B describes the assertion and
collection of claims for medical care
under the MCRA and 10 U.S.C. 1095. The
MCRA states that when the Federal
government provides treatment or pays
for treatment of an individual who is
injured or suffers a disease, the Gov-
ernment is authorized to recover the
reasonable value of that treatment
from any third party who is legally lia-
ble for the injury or disease. Title 10
U.S.C. 1095 provides for the collection
from third-party payers for the value
of health care services incurred by the
Government on behalf of covered bene-
ficiaries.

[72 FR 53428, Sept. 19, 2007]

§757.12 Statutory authorities.

(a) Medical Care Recovery Act, 42
U.S.C. 2651-2653 (2005).

(b) Title 10 U.S.C. 1095 (Health Care
Services Incurred on Behalf of Covered
Beneficiaries: Collection from Third-
Party Payers).

(¢) Title 10 U.S.C. 1079a (CHAMPUS:
Treatment of Refunds and Other
Amounts Collected).

[72 FR 53428, Sept. 19, 2007]

§757.13 Responsibility for MCRA ac-
tions.

(a) JAG designees. (1) Primary respon-
sibility for investigating, asserting,
and collecting Department of the Navy
(DON) MCRA claims and properly for-
warding MCRA claims to other Federal
departments or agencies rests with the
following personnel:

(i) Deputy Assistant Judge Advocate
General (Claims and Tort Litigation
Division) (Code 15); and the

(ii) Commanding Officer, Naval Legal
Service Command Europe and South-
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west Asia (NLSC EURSWA), Naples,
Italy, in its area of geographic respon-
sibility.

(2) JAG designee may assert and re-
ceive full payment on any MCRA
claim. Code 15 may agree to com-
promise or waive claims for $100,000 or

less. NLSC EURSWA may agree to
compromise or waive claims for
$40,000.00 or less. NLSC EURSWA

claims in excess of $40,000.00 may be
compromised or waived only with Code
15 approval. See Sec. 757.19 for further
discussion of waiver and compromise.

(b) Navy Medical Treatment Facility
(MTF). (1) Naval MTFs are responsible
for ensuring potential MCRA/10 U.S.C.
1095 claims are brought to the atten-
tion of the appropriate JAG designee.

(2) The MTF reports all potential
MCRA/10 U.S.C. 1095 cases by for-
warding a copy of the daily injury log
entries and admission records to the
cognizant JAG designee within 7 days
of treatment for which a third party
may be liable. The JAG designee makes
the determination of liability. Recov-
ery for the costs of MTF care is based
on Diagnostic Related Group rates or a
Relative Value Unit. Rates are estab-
lished by the Office of Management and
Budget and/or the DoD, and published
annually in the FEDERAL REGISTER.

(c) TRICARE Fiscal Intermediary. The
TRICARE fiscal intermediary is re-
quired to identify and promptly mail
claims involving certain diagnostic
codes to the cognizant JAG designee.
Claims are asserted for the actual
amount that TRICARE paid.

(d) Department of Justice (DoJ). Only
the DoJ may authorize compromise or
waiver of an MCRA/10 U.S.C. 1095 claim
in excess of $100,000.00 or settle an
MCRA/10 U.S.C. 1095 claim in which the
third party has filed a suit against the
United States as a result of the inci-
dent which caused the injury and upon
which the claim is based.

[72 FR 53428, Sept. 19, 2007]

§757.14 Claims asserted.

(a) General. The DoN asserts MCRA
and 10 U.S.C. 1095 claims when medical
care is furnished to Navy and Marine
Corps active duty personnel, retirees,
or their dependents, or any other per-
son when appropriate, and third-party
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tort or contract liability exists for pay-
ment of medical expenses resulting
from an injury or disease. Claims are
asserted when the injured party is
treated in a MTF or when the DoN is
responsible for reimbursing a non-Fed-
eral care provider.

(b) Independent cause of action. The
MCRA creates an independent cause of
action for the United States. The Gov-
ernment can administratively assert
and litigate MCRA claims in its own
name and for its own benefit. Proce-
dural defenses, such as a failure of the
injured person to properly file and/or
serve a complaint on the third party,
that may prevent the injured person
from recovering, do not prevent the
United States from pursuing its own
action to recover the value of medical
treatment provided to the injured per-
son. The right arises directly from the
statute; the statutory reference to sub-
rogation pertain only to one mode of
enforcement. In creating an inde-
pendent right in the Government, the
Act prevents a release given by the in-
jured person to a third party from af-
fecting the Government’s claim.

(c) Liable parties. MCRA and 10 U.S.C
1095 claims may be asserted against in-
dividuals, corporations, associations
and non-Federal Government agencies
subject to the limitation described in
§757.15.

(d) Reasonable value of medical care.
The reasonable value of medical care
provided to an injured person is deter-
mined:

(1) By using the rate set as described
in §757.13 (b)(2) in bills issued by the
MTF; or

(2) By the actual amount paid by the
Federal Government to non-Federal
medical care providers.

(e) Alternate theories of recovery. (1)
Often, recovery under the MCRA is not
possible because no third-party tort li-
ability exists. For example, if a mem-
ber, retiree, or dependent is driving a
vehicle and is injured in single-car ac-
cident, there is no tortfeasor. Title 10
U.S.C. 1095 provides the Government
alternate means for recovery as a
third-party beneficiary of an insurance
contract of the injured party.

(2) Recovery may also be possible
under State workers’ compensation
laws. Case law in this area is still

§757.15

emerging, but in most jurisdictions,
the United States stands in the posi-
tion of a lien claimant for services ren-
dered.

[67 FR 5072, Feb. 12, 1992, as amended at 72
FR 53428, Sept. 19, 2007]

§757.15 Claims not asserted.

In some cases, public policy consider-
ations limit the DoN’s assertion of
claims against apparent third-party
tortfeasors or a contract where the
Government would be a third party
beneficiary. Claims are not asserted
against:

(a) Federal Government agencies.
Claims are not asserted against any de-
partment, agency or instrumentality of
the United States. ‘“Agency or instru-
mentality’’ includes self-insured, non-
appropriated-fund activities but does
not include private associations.

(b) Injured service members, depend-
ents, and employees of the United States.
Claims are not asserted directly
against a servicemember, the depend-
ent of a servicemember, or an em-
ployee of the United States who is in-
jured as a result of his own willful or
negligent acts. The United States does
assert, however, against policies that
cover the injury.

(c) Employers of merchant seamen.
Claims are not asserted against the
employer of a merchant seaman who
receives Federal medical care under 42
U.S.C. 249.

(d) Department of Veterans’ Affairs care
for service-connected disability. Claims
are not asserted for care provided to a
veteran by the Department of Vet-
erans’ Affairs when the care is for a
service-connected disability. The
United States will, however, claim for
the reasonable value of care provided
an individual before he is transferred
to a Department of Veterans’ Affairs
hospital. This policy does not apply in
cases where the MTF referred the pa-
tient to the Veterans’ Affairs hospital
and then paid for the care.

[67 FR 5072, Feb. 12, 1992, as amended at 72
FR 53428, Sept. 19, 2007]
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§757.16 Claims asserted only with
OJAG approval.

(a) Certain Government contractors.
JAG approval is required before assert-
ing a claim against a Federal govern-
ment contractor when the contract
provides that the contractor will be in-
demnified or held harmless by the Fed-
eral government for tort liability.

(b) U.S. personnel. JAG approval is re-
quired before asserting MCRA claims
directly against servicemembers, their
dependents and federal employees and
their dependents for injury to another
person. No approval is necessary to as-
sert claims against their insurance
policies, however, except for injuries
caused by servicemembers and federal
employees acting ‘‘within the scope of
their employment.”” Intra-familial tort
immunity would not preclude the Gov-
ernment from asserting any claims for
care furnished to a tortfeasor’s family
members.

[72 FR 53429, Sept. 19, 2007]

§757.17 Statute of limitations.

(a) Federal. Claims asserted under the
MCRA or against an automobile liabil-
ity insurer through 10 U.S.C. 1095 are
founded in tort and must be brought
within 3 years after the action ‘‘first
accrues’ (28 U.S.C. 2415b). Normally, a
medical care claim ‘‘first accrues” on
the initial date of treatment.

(b) Claims asserted under 10 U.S.C.
1095. Although legal arguments can be
made that claims asserted under 10
U.S.C. 1095 against a no-fault or per-
sonal injury protection insurer are
founded in contract and can be brought
within 6 years (28 U.S.C. 2415a), all
claims should be asserted within 3
years of the date when the claim ac-
crued. However, some states require
notice of such claims to be filed within
a shorter period of time.

[72 FR 53429, Sept. 19, 2007]

§757.18 Asserting the claim.

(a) Initial action by the JAG designee.
When advised of a potential claim, the
JAG designee will determine the Fed-
eral agency or department responsible
for investigating and asserting the
claim.

(1) When DoN has reimbursed a non-
Federal provider for health care, or
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when TRICARE has made payment for
a Navy health care beneficiary, the
JAG designee will assert any resulting
claim.

(2) When care is provided in a Federal
treatment facility, the status of the in-
jured person will determine the agency
that will assert a resulting claim. Cost
of treatment provided or paid for by an
MTF is deposited in that MTF’s ac-
count, regardless of which service is
making the collection.

(i) Where DoN members, retirees, or
their dependents receive medical treat-
ment from another Federal agency or
department, the DoN will assert any
claim on behalf of the United States
based on information provided by the
treating agency or department.

(ii) Similarly, where a DoN MTF pro-
vides care to personnel of another Fed-
eral agency or department, that other
agency or department will assert any
claim on behalf of the United States.

(3) If the claim is one which the DoN
should assert, the JAG designee will
forward all available information to
the appropriate department or agency.

(4) If the claim is one which the DoN
should assert, the JAG designee will
ensure an appropriate investigation
into the circumstances underlying the
claim is initiated and will provide no-
tice to the injured party and all third
parties who may be liable to the in-
jured person and the United States
under the MCRA or 10 U.S.C. 1095.

(b) Investigating the claim. While there
is no prescribed form or content for in-
vestigating these claims, the claims
file will contain sufficient information
on which to base valuation, assertion,
settlement, waiver, and/or compromise
decisions.

(c) Notice of claim. (1) The JAG des-
ignee will assert claims by mailing a
notice of claim to identified third-
party tortfeasors and their insurers or
insurers for third-party beneficiary
coverage. Many insured tortfeasors fail
to notify their insurance companies of
incidents. This failure may be a breach
of the cooperation clause in the policy
and may be grounds for the insurer to
refuse to defend the insured or be re-
sponsible for any liability. The United
States, as a claimant, may preclude
such an invocation by giving the req-
uisite notification itself. The purpose
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of the insurance clause is satisfied if
the insurer receives actual notice of
the incident, regardless of the inform-
ant. This notice should be mailed as
soon as it appears an identified third
party may be liable for the injuries.
The prompt assertion of the claim will
ensure that the government is named
on the settlement draft. If the United
States is not so named, and the claim
has been asserted, the insurer settles
at its own risk.

(2) The JAG designee will also notify
the injured person or his legal rep-
resentative of the Government’s inter-
est in the value of the medical care
provided by the United States. This no-
tice will advise that:

(i) The United States may be entitled
to recover the reasonable value of med-
ical care furnished or paid by the Fed-
eral government;

(ii) The injured person is required to
cooperate in the efforts of the United
States to recover the reasonable value
of medical care furnished or paid for by
the Federal government;

(d) Administering the claim. (1) After
investigating and asserting the claim,
the JAG designee will maintain con-
tact with all parties, their legal rep-
resentatives, and insurers.

(2) An effort should be made to co-
ordinate collection of the Federal gov-
ernment’s interest with the injured
person’s action to collect on a claim
for damages.

(i) Attorneys representing an injured
person may be authorized to include
the Federal government’s claim as an
item of special damages with the in-
jured person’s claim or suit.

(ii) An agreement that the Govern-
ment’s claim will be made a party of
the injured person’s action should be in
writing and state the counsel fees will
not be paid by the Government or com-
puted on the basis of the Government’s
portion of recovery.

(3) If the injured person is not bring-
ing an action for damages or is refusing
to include the Federal Government’s
interest, the JAG designee will pursue
independent collection. The TUnited
States is specifically allowed to inter-
vene or join in any action at law
brought by or through the injured per-
son against the liable third person or
brings an original suit in its own name

§757.18

or in the name of the injured person.
The JAG designee will ensure all par-
ties are aware that the United States
must be a party to all subsequent col-
lection negotiation.

(4) When the Government’s interests
are not being represented by the in-
jured person or his/her attorney, and
independent collection efforts have
failed, the JAG designee will refer the
claims to the DodJ for possible suit.

(e) Access to DoN records and informa-
tion. (1) Copies of medical records in
cases that have potential claims will
be sent by the MTFs to the cognizant
JAG designee. It is considered a rou-
tine use of the records for the JAG des-
ignee to release them to an insurance
company, if requested, in order to sub-
stantiate the claim. However, only the
MTF as ‘‘keepers of the records’ has
the authority to make official releases
of medical records to anyone else.
Records will be protected in accord-
ance with the provisions of the Privacy
Act, 5 U.S.C. 552a, and confidentiality
of quality assurance medical records,
10 U.S.C. 1102. Non-routine release re-
quires the authorization from the in-
jured individual or legal representative
or an order from a court of competent
jurisdiction. A clerk or attorney signed
subpoena is not ‘‘an order from a court
of competent jurisdiction.’” Subpoenas
are processed in accordance with 32
CFR part 725.

(2) Requests for testimony of any
Navy employees will be processed in
accordance with DoD Directive 5405.2,
32 CFR part 725, and SECNAVINST
5820.8A. If the injured person, or his or
her attorney has signed an agreement
to protect the Government’s interest
and is requesting the testimony of a lo-
cally available physician who treated
the injured person, however, this re-
quest falls within an exception to the
regulations. See 32 CFR 725.5(2)(3). In
this situation, the injured person or
the attorney need only ask the JAG
designee for assistance in scheduling
the testimony of the treating physician
and the JAG designee will coordinate
with the physician’s command to de-
termine availability. Such testimony
is limited to factual issues. The defini-
tion of factual issues is slightly dif-
ferent under the regulations than it is
in civil litigation. Opinions that are
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formed prior to, or contemporaneously
with, the treatment at issue and are
routinely required in the course of the
proper performance of professional du-
ties constitute essentially factual mat-
ters. For example, the physician will
have opined at the time of treatment if
further treatment will be necessary.
The physician may testify to that as
factual, not opinion, testimony. Opin-
ions that are formed after treatment
and are not required for continuing
treatment, especially those that re-
spond to hypothetical questions, are
not factual and are considered to be ex-
pert testimony. This expert testimony,
regardless of who requests it, will be
processed in accordance with 32 CFR
part 725, and must be forwarded to
OJAG Code 14, General Litigation Divi-
sion. Requests for expert testimony are
rarely granted.

[72 FR 53429, Sept. 19, 2007]

§757.19 Waiver and compromise.

(a) General. OJAG Code 15 (Claims
and Tort Litigation) may authorize
waiver or compromise of any claim
that does not exceed $100,000.00. NLSO
EURSWA may agree to compromise or
waive claims for $40,000.00 or less.
NLSO EURSWA claims in excess of
$40,000.00 may be compromised or
waived only with Code 15 approval.

(b) Waiver and compromise. The JAG
designee may waive the Federal gov-
ernment’s MCRA interest when a re-
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sponsible third-party tortfeasor cannot
be located, is judgment proof, or has
refused to pay and litigation is not fea-
sible. Waiver or compromise is also ap-
propriate when, upon written request
by the injured person or legal rep-
resentative, it is determined that col-
lection of the full amount of the claim
would result in undue hardship to the
injured person. In assessing undue
hardship, the following should be con-
sidered:

(1) Permanent disability or disfigure-
ment;

(2) Lost earning capacity;

(3) Out-of-pocket expenses;

(4) Financial status;

(5) Disability, pension and similar
benefits available;

(6) Amount of settlement or award
from third-party tortfeasor or contract
insurer; and

(7) Any other factors which objec-
tively indicate fairness requires waiv-
er.

[67 FR 5072, Feb. 12, 1992, as amended at 72
FR 53430, Sept. 19, 2007]

§757.20 Receipt and release.

The JAG designee will execute and
deliver appropriate releases to third
parties who have made full or agreed
upon compromised payments. A copy of
the release will be kept in the claims
file.

[72 FR 53430, Sept. 19, 2007]
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