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§218.1 Purpose and scope.

This subpart establishes a
predecisional administrative review
(hereinafter referred to as ‘‘objection’’)
process for proposed authorized haz-
ardous fuel reduction projects as de-
fined in the Healthy Forests Restora-
tion Act of 2003 (HFRA). The objection
process is the sole means by which ad-
ministrative review of a proposed au-
thorized hazardous fuel reduction
project on National Forest System
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land may be sought. This subpart iden-
tifies who may file objections to those
proposed authorized hazardous fuel re-
duction projects, the responsibilities of
the participants in an objection, and
the procedures that apply for review of
the objection.

§218.2 Definitions.

Address: An individual’s or organiza-
tion’s current physical mailing ad-
dress. An e-mail address is not suffi-
cient.

Authorized haczardous fuel reduction
project: A hazardous fuel reduction
project authorized by the Healthy For-
ests Restoration Act of 2003 (HFRA).

Comments: Specific written comments
related to a proposed authorized haz-
ardous fuel reduction project pursuant
to the HFRA.

Decision notice (DN): A concise writ-
ten record of a responsible official’s de-
cision based on an environmental as-
sessment and a finding of no signifi-
cant impact (FONSI) (40 CFR 1508.13;
Forest Service Handbook (FSH) 1909.15,
chapter 40).

Environmental assessment (EA): A pub-
lic document that provides sufficient
evidence and analysis for determining
whether to prepare an environmental
impact statement (EIS) or a finding of
no significant impact (FONSI), aids an
agency’s compliance with the National
Environmental Policy Act (NEPA)
when no EIS is necessary, and facili-
tates preparation of a statement when
one is necessary (40 CFR 1508.9; FSH
1909.15, Chapter 40).

Environmental impact statement (EIS):
A detailed written statement as re-
quired by section 102(2)(C) of the Na-
tional Environmental Policy Act
(NEPA) of 1969 (40 CFR 1508.11; FSH
1909.15, Chapter 20).

Forest Service line officer: A Forest
Service official who serves in a direct
line of command from the Chief and
who has the delegated authority to
make and execute decisions approving
hazardous fuel reduction projects sub-
ject to this subpart.

Lead objector: For an objection sub-
mitted with multiple individuals and/
or organizations listed, the individual
or organization identified to represent
all other objectors for the purposes of
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communication, written or otherwise,
regarding the objection.

Name: The first and last name of an
individual or the name of an organiza-
tion. An electronic username is insuffi-
cient for identification of an individual
or organization.

National Forest System land: All lands,
water, or interests therein adminis-
tered by the Forest Service (§251.51).

Newspaper(s) of record: Those prin-
cipal newspapers of general circulation
annually identified in a list and pub-
lished in the FEDERAL REGISTER by
each regional forester to be used for
publishing notices of projects and ac-
tivities implementing land manage-
ment plans.

Objection: The written document filed
with a reviewing officer by an indi-
vidual or organization seeking
predecisional administrative review of
a proposed authorized hazardous fuel
reduction project as defined in the
HFRA.

Objection period: The 30-calendar-day
period following publication of the
legal notice in the newspaper of record
of an environmental assessment (EA)
or final environmental impact state-
ment (EIS) for a proposed authorized
hazardous fuel reduction project during
which an objection may be filed with
the reviewing officer. When the Chief is
the responsible official the objection
period begins following publication of a
notice in the FEDERAL REGISTER.

Objection process: Those procedures
established for predecisional adminis-
trative review of proposed authorized
hazardous fuel reduction projects sub-
ject to the HFRA.

Objector: An individual or organiza-
tion filing an objection who submitted
comments specific to the proposed au-
thorized hazardous fuel reduction
project during scoping or other oppor-
tunity for public comment as described
in the HFRA. The use of the term ‘‘ob-
jector’ applies to all persons who meet
eligibility requirements associated
with the filed objection (§218.7(a)).

Record of decision (ROD): A document
signed by a responsible official record-
ing a decision that was preceded by
preparation of an environmental im-
pact statement (EIS) (40 CFR 1505.2;
F'SH 1909.15, Chapter 20).
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Responsible official: The Forest Serv-
ice employee who has the delegated au-
thority to make and implement a deci-
sion approving proposed authorized
hazardous fuel reduction projects sub-
ject to this subpart.

Reviewing officer: The United States
Department of Agriculture (USDA) or
Forest Service official having the dele-
gated authority and responsibility to
review an objection filed under this
subpart. The reviewing officer is the
next higher level supervisor of the re-
sponsible official.

§218.3 Authorized hazardous fuel re-
duction projects subject to objec-
tion.

(a) Only authorized hazardous fuel re-
duction projects as defined by the
HFRA, section 101(2), occurring on Na-
tional Forest System lands that have
been analyzed in an EA or EIS are sub-
ject to this subpart. Authorized haz-
ardous fuel reduction projects proc-
essed under the provisions of the HFRA
are not subject to the notice, comment,
and appeal provisions set forth in part
215 of this chapter.

(b) When authorized hazardous fuel
reduction projects are approved con-
temporaneously with a plan amend-
ment that applies only to that project,
the objection process of this part ap-
plies to both the plan amendment and
the project.

§218.4 Authorized hazardous fuel re-
duction projects not subject to ob-
jection.

Projects are not subject to objection
when no comments (§218.2) are received
during the opportunity for public com-
ment (§218.7(a)). The responsible offi-
cial must issue an explanation with the
record of decision (ROD) or decision
notice (DN) that the project was not
subject to objection.

§218.5 Giving notice of proposed au-
thorized hazardous fuel reduction
projects subject to objection.

(a) In addition to the notification re-
quired in paragraph (c) of this section,
the responsible official should disclose
during scoping and in the EA or EIS
that the project is authorized under
the HFRA and will therefore be subject
to the objection procedure at 36 CFR
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218, in lieu of the appeal procedure at
36 CFR 215.

(b) The responsible official must
promptly distribute the final EIS or
the EA to those who have requested
the document or are eligible to file an
objection in accordance with §218.7(a).

(c) Upon completion and distribution
mailing of the final EIS or EA, legal
notice of the opportunity to object to a
proposed authorized hazardous fuel re-
duction project must be published in
the applicable newspaper of record
identified (218.2) for each National For-
est System unit. When the Chief is the
responsible official, notice must be
published in the FEDERAL REGISTER.
The legal notice or FEDERAL REGISTER
notice must

(1) Include the name of the proposed
authorized hazardous fuel reduction
project, a concise description of the
preferred alternative and any proposed
land management plan amendments,
name and title of the responsible offi-
cial, name of the forest and/or district
on which the proposed authorized haz-
ardous fuel reduction project will
occur, instructions for obtaining a
copy of the final EIS or EA, and in-
structions on how to obtain additional
information on the proposed authorized
hazardous fuel reduction project.

(2) State that the proposed author-
ized hazardous fuel reduction project is
subject to the objection process pursu-
ant to 36 CFR part 218, subpart A, and
include the following:

(i) Name and address of the reviewing
officer with whom an objection is to be
filed. The notice must specify a street,
postal, fax, and e-mail address, the ac-
ceptable format(s) for objections filed
electronically, and the reviewing offi-
cer’s office business hours for those fil-
ing hand-delivered objections.

(ii) A statement that objections will
be accepted only from those who have
previously submitted written com-
ments specific to the proposed author-
ized hazardous fuel reduction project
during scoping or other opportunity for
public comment in accordance with
§218.7(a).

(iii) A statement that the publication
date of the legal notice in the news-
paper of record or FEDERAL REGISTER
notice is the exclusive means for calcu-
lating the time to file an objection
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(§218.10(a)), and that those wishing to
object should not rely upon dates or
timeframe information provided by
any other source. A specific date must
not be included in the notice.

(iv) A statement that an objection,
including attachments, must be filed
(regular mail, fax, e-mail, hand-deliv-
ery, express delivery, or messenger
service) with the appropriate reviewing
officer (§218.8) within 30 days of the
date of publication of the legal notice
for the objection process. It should also
be stated that incorporation of docu-
ments by reference is permitted only as
provided for at §218.8(b).

(v) A statement describing the min-
imum content requirements of an ob-
jection (§218.8(c)).

(vi) A statement that the proposed
authorized hazardous fuel reduction
project is not subject to the notice,
comment, and appeal procedures found
at part 215 of this chapter (§218.3).

(d) Publication. Through notice pub-
lished annually in the FEDERAL REG-
ISTER, each regional forester must ad-
vise the public of the newspaper(s) of
record utilized for publishing legal no-
tice required by this subpart.

§218.6 Reviewing officer.

The reviewing officer determines pro-
cedures to be used for processing objec-
tions when the procedures are not spe-
cifically described in this subpart, in-
cluding such procedures as needed to be
compatible to the extent practicable,
with the administrative review proc-
esses of other Federal agencies, for au-
thorized hazardous fuel reduction
projects proposed jointly with other
agencies. Such determinations are not
subject to further administrative re-
view.

§218.7 Who may file an objection.

(a) Individuals and organizations who
have submitted specific written com-
ments related to the proposed author-
ized hazardous fuel reduction project
during the opportunity for public com-
ment provided during preparation of an
EA or EIS for the proposed authorized
hazardous fuel reduction project as
characterized in section 104(g) of the
HFRA may file an objection. For pro-
posed authorized hazardous fuel reduc-
tion projects described in a draft EIS,
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such opportunity for public comment
will be fulfilled during scoping, by the
comment period on the draft EIS in ac-
cordance with procedures in 40 CFR
1506.10, and any other periods public
comment is specifically requested. For
proposed authorized hazardous fuel re-
duction projects described in an EA,
such opportunity for public comment
will be fulfilled during scoping or any
other periods public comment is spe-
cifically requested.

(b) Comments received from an au-
thorized representative(s) of an organi-
zation are considered those of the orga-
nization only. Individual members of
that organization do not meet objec-
tion eligibility requirements solely on
the basis of membership in an organi-
zation. A member or an individual
must submit comments independently
in order to be eligible to file an objec-
tion in an individual capacity.

(c) When an objection lists multiple
individuals or organizations, each indi-
vidual or organization must meet the
requirements of paragraph (a) of this
section. Individuals or organizations
listed on an objection that do not meet
eligibility requirements must not be
considered objectors. Objections from
individuals or organizations that do
not meet the requirements of para-
graph (a) must not be accepted. This
must be documented in the objection
record.

(d) Federal agencies may not file ob-
jections.

(e) Federal employees who otherwise
meet the requirements of this subpart
for filing objections in a non-official
capacity must comply with Federal
conflict of interest statutes at 18
U.S.C. 202-209 and with employee ethics
requirements at 5 CFR part 2635. Spe-
cifically, employees must not be on of-
ficial duty nor use Government prop-
erty or equipment in the preparation
or filing of an objection. Further, em-
ployees must not incorporate informa-
tion unavailable to the public, such as
Federal agency documents that are ex-
empt from disclosure under the Free-
dom of Information Act (6 U.S.C.
5562(b)).

§218.8 Filing an objection.

(a) Objections must be filed with the
reviewing officer in writing. All objec-
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tions must be open to public inspection
during the objection process.

(b) Incorporation of documents by
reference is not allowed, except for the
following list of items which may be
provided by including date, page, and
section of the cited document. All
other documents must be included with
the objection.

(1) All or any part of a Federal law or
regulation,

(2) Forest Service directives and land
management plans,

(3) Documents referenced by the For-
est Service in the proposed HFRA
project subject to objection,

(4) Comments previously provided to
the Forest Service by the objector dur-
ing the proposed HFRA project com-
ment period.

(c) At a minimum, an objection must
include the following:

(1) Objector’s name and address
(§218.2), with a telephone number, if
available;

(2) Signature or other verification of
authorship upon request (a scanned sig-
nature for electronic mail may be filed
with the objection);

(3) When multiple names are listed on
an objection, identification of the lead
objector (§218.2). Verification of the
identity of the lead objector must be
provided upon request;

(4) The name of the proposed author-
ized hazardous fuel reduction project,
the name and title of the responsible
official, and the name(s) of the na-
tional forest(s) and/or ranger district(s)
on which the proposed authorized haz-
ardous fuel reduction project will be
implemented; and,

(5) Sufficient narrative description of
those aspects of the proposed author-
ized hazardous fuel reduction project
addressed by the objection, specific
issues related to the proposed author-
ized hazardous fuel reduction project,
and suggested remedies that would re-
solve the objection.

§218.9 Objections set aside from re-
view.

(a) The reviewing officer must set
aside and not review an objection when
one or more of the following applies:

(1) Objections are not filed in a time-
ly manner (§§218.5(¢c)(2)(iv), 218.10(c)).
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(2) The proposed project is not sub-
ject to the objection procedures of this
subpart (§§218.3, 218.4).

(3) The individual or organization did
not submit written comments during
scoping or other opportunity for public
comment (§218.7(a)).

(4) The objection does not provide
sufficient information as required by
§218.7(b) through (d) for the reviewing
officer to review.

(5) The objector withdraws the objec-
tion.

(6) An objector’s identity is not pro-
vided or cannot be determined from the
signature (written or electronically
scanned) and a reasonable means of
contact is not provided (§218.8(c)(2)).

(7) The objection is illegible for any
reason, including submissions in an
electronic format different from that
specified in the legal notice.

(b) The reviewing officer must give
written notice to the objector and the
responsible official when an objection
is set aside from review and must state
the reasons for not reviewing the objec-
tion. If the objection is set aside from
review for reasons of illegibility or
lack of a means of contact, the reasons
must be documented in the project
record.

§218.10 Objection time periods and
process.

(a) Time to file an objection. Written
objections, including any attachments,
must be filed with the reviewing officer
within 30 days following the publica-
tion date of the legal notice of the EA
or final EIS in the newspaper of record
or the publication date of the notice in
the FEDERAL REGISTER when the Chief
is the responsible official (§218.5(c)). It
is the responsibility of objectors to en-
sure that their objection is received in
a timely manner.

(b) Computation of time periods. (1) All
time periods are computed using cal-
endar days, including Saturdays, Sun-
days, and Federal holidays. However,
when the time period expires on a Sat-
urday, Sunday, or Federal holiday, the
time is extended to the end of the next
Federal working day as stated in the
legal notice or to the end of the cal-
endar day (11:59 p.m. in the time zone
of the receiving office) for objections
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filed by electronic means such as e-
mail or facsimile machine.

(2) The day after publication of the
legal notice for this subpart of the EA
or final EIS in the newspaper of record
or FEDERAL REGISTER (§218.5(c)) is the
first day of the objection-filing period.

(3) The publication date of the legal
notice of the EA or final EIS in the
newspaper of record or, when the Chief
is the responsible official, the FEDERAL
REGISTER, is the exclusive means for
calculating the time to file an objec-
tion. Objectors may not rely on dates
or timeframe information provided by
any other source.

(c) Evidence of timely filing. 1t is the
objector’s responsibility to ensure
timely filing of an objection. Timeli-
ness must be determined by the fol-
lowing indicators:

(1) The date of the U.S. Postal Serv-
ice postmark;

(2) The electronically generated date
and time for e-mail and facsimiles;

(3) The shipping date for delivery by
private carrier; or

(4) The official agency date stamp
showing receipt of hand delivery.

(d) Extensions. Time extensions are
not permitted.

(e) Other timeframes. The reviewing
officer must issue a written response to
the objector(s) concerning their objec-
tion(s) within 30 days following the end
of the objection-filing period.

§218.11 Resolution of objections.

(a) Meetings. Prior to the issuance of
the reviewing officer’s written re-
sponse, either the reviewing officer or
the objector may request to meet to
discuss issues raised in the objection
and potential resolution. The reviewing
officer has the discretion to determine
whether or not adequate time remains
in the review period to make a meeting
with the objector practical.” All meet-
ings are open to the public.

(b) Response to objections. (1) A writ-
ten response must set forth the reasons
for the response, but need not be a
point-by-point response and may con-
tain instructions to the responsible of-
ficial, if necessary. In cases involving
more than one objection to a proposed
authorized hazardous fuel reduction
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project, the reviewing officer may con-
solidate objections and issue one or
more responses.

(2) There must be no further review
from any other Forest Service or
USDA official of the reviewing officer’s
written response to an objection.

§218.12 Timing of authorized haz-
ardous fuel reduction project deci-
sion.

(a) The responsible official may not
issue a ROD or DN concerning an au-
thorized hazardous fuel reduction
project subject to the provisions of this
subpart until the reviewing officer has
responded to all pending objections.

(b) When no objection is filed within
the 30-day time period, the reviewing
officer must notify the responsible offi-
cial and approval of the authorized haz-
ardous fuel reduction project in a ROD
in accordance with 40 CFR 1506.10, or
DN may occur on, but not before, the
fifth business day following the end of
the objection-filing period.

§218.13 Secretary’s authority.

(a) Nothing in this section shall re-
strict the Secretary of Agriculture
from exercising any statutory author-
ity regarding the protection, manage-
ment, or administration of National
Forest System lands.

(b) Authorized hazardous fuel reduc-
tion projects proposed by the Secretary
of Agriculture or the Under Secretary,
Natural Resources and Environment,
are not subject to the procedures set
forth in this subpart. A decision by the
Secretary or Under Secretary con-
stitutes the final administrative deter-
mination of the Department of Agri-
culture.

§218.14 Judicial proceedings.

The objection process set forth in
this subpart fully implements Con-
gress’ design for a predecisional admin-
istrative review process for proposed
hazardous fuel reduction projects au-
thorized by the HFRA. These proce-
dures present a full and fair oppor-
tunity for concerns to be raised and
considered on a project-by-project
basis. Individuals and groups must
structure their participation so as to
alert the local agency officials making
particular land management decisions
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of their positions and contentions. Fur-
ther, any filing for Federal judicial re-
view of an authorized hazardous fuel
reduction project is premature and in-
appropriate unless the plaintiff has
submitted specific written comments
relating to the proposed action during
scoping or other opportunity for public
comment as prescribed by the HFRA,
and the plaintiff has challenged the au-
thorized hazardous fuel reduction
project by exhausting the administra-
tive review process set out in this sub-
part. Further, judicial review of haz-
ardous fuel reduction projects that are
subject to these procedures is strictly
limited to those issues raised by the
plaintiff’s submission during the objec-
tion process, except in exceptional cir-
cumstances such as where significant
new information bearing on a specific
claim only becomes available after
conclusion of the administrative re-
view.

§218.15 Information
quirements.

The rules of this subpart specify the
information that objectors must pro-
vide in an objection to a proposed au-
thorized hazardous fuel reduction
project as defined in the HFRA (§218.8).
As such, these rules contain informa-
tion collection requirements as defined
in 5 CFR part 1320. These information
requirements are assigned OMB Con-
trol Number 0596-0172.

collection re-

§218.16 Applicability
date.

The provisions of this subpart are ef-
fective as of October 17, 2008 and apply
to all proposed authorized hazardous
fuel reduction projects conducted
under the provisions of the HFRA for
which scoping begins on or after Octo-
ber 17, 2008.

and effective

Subpart B [Reserved]
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