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§1275.1 Scope of part.

This part sets forth policies and pro-
cedures concerning the preservation
and protection of and access to the
tape recordings, papers, documents,
memorandums, transcripts, and other
objects and materials which constitute
the Presidential historical materials of
Richard M. Nixon, covering the period
beginning January 20, 1969, and ending
August 9, 1974.

Subpart A—General Provisions

§1275.10 Purpose.

This part 1275 implements the provi-
sions of title I of the Presidential Re-
cordings and Materials Preservation
Act (Pub. L. 93-526; 88 Stat. 1695). It
prescribes policies and procedures by
which the National Archives and
Records Administration will preserve,
protect, and provide access to the Pres-
idential historical materials of the
Nixon Administration.

§1275.12 Application.

This part 1275 applies to all of the
Presidential historical materials of the
Nixon Administration in the custody of
the Archivist of the United States pur-
suant to the provisions of title I of the
Presidential Recordings and Materials
Preservation Act (Pub. L. 93-526; 88
Stat. 1695).

§1275.14 Legal custody.

The Archivist of the United States
has or will obtain exclusive legal cus-
tody and control of all Presidential his-
torical materials of the Nixon Admin-
istration held pursuant to the provi-
sions of title I of the Presidential Re-
cordings and Materials Preservation
Act (Pub. L. 93-526; 88 Stat. 1695).
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§1275.16 Definitions.

For the purposes of this part 1275, the
following terms have the meaning as-
cribed to them in this §1275.16.

(a) Presidential historical materials.
The term Presidential historical materials
(also referred to as historical materials
and materials) shall mean all papers,
correspondence, documents, pamphlets,
books, photographs, films, motion pic-
tures, sound and video recordings, ma-
chine-readable media, plats, maps,
models, pictures, works of art, and
other objects or materials made or re-
ceived by former President Richard M.
Nixon or by members of his staff in
connection with his constitutional or
statutory powers or duties as President
and retained or appropriate for reten-
tion as evidence of or information
about these powers or duties. Included
in this definition are materials relat-
ing to the political activities of former
President Nixon or members of his
staff, but only when those activities di-
rectly relate to or have a direct effect
upon the carrying out of constitutional
or statutory powers or duties. Excluded
from this definition are documentary
materials of any type that are deter-
mined to be the official records of an
agency of the Government; private or
personal materials; stocks of publica-
tions, processed documents, and sta-
tionery; and extra copies of documents
produced only for convenience or ref-
erence when they are clearly so identi-
fied.

(b) Private or personal materials. The
term private or personal materials shall
mean those papers and other documen-
tary or commemorative materials in
any physical form relating solely to a
person’s family or other non-govern-
mental activities, including private po-
litical associations, and having no con-
nection with his constitutional or stat-
utory powers or duties as President or
as a member of the President’s staff.

(c) Abuses of governmental power popu-
larly identifed under the generic term
“Watergate.”” The term abuses of govern-
mental power popularly identified under
the generic term ‘“‘Watergate” (also re-
ferred to as abuses of governmental
power), shall mean those alleged acts,
whether or not corroborated by judi-
cial, administrative or legislative pro-
ceedings, which allegedly were con-

§1275.16

ducted, directed or approved by Rich-
ard M. Nixon, his staff or persons asso-
ciated with him in his constitutional
or statutory functions as President, or
as political activities directly relating
to or having a direct effect upon those
functions, and which—

(1) Were within the purview of the
charters of the Senate Select Com-
mittee on Presidential Campaign Ac-
tivities or the Watergate Special Pros-
ecution Force; or

(2) Are circumscribed in the Articles
of Impeachment adopted by the House
Committee on the Judiciary and re-
ported to the House of Representatives
for consideration in House Report No.
93-1305.

(d) General historical significance. The
term general historical significance shall
mean having administrative, legal, re-
search or other historical value as evi-
dence of or information about the con-
stitutional or statutory powers or du-
ties of the President, which an archi-
vist has determined is of a quality suf-
ficient to warrant the retention by the
United States of materials so des-
ignated.

(e) Archivist. The term Archivist shall
mean the Archivist of the TUnited
States or his designated agent. The
term archivist shall mean an employee
of the National Archives and Records
Administration who, by education or
experience, is specially trained in ar-
chival science.

(f) Agency. The term agency shall
mean an executive department, mili-
tary department, independent regu-
latory or nonregulatory agency, Gov-
ernment corporation, Government-con-
trolled corporation, or other establish-
ment in the executive branch of the
Government including the Executive
Office of the President. For purposes of
§1275.32 only, the term agency shall
also include the White House Office.

(g) Archival processing. The term ar-
chival processing may include the fol-
lowing general acts performed by ar-
chivists with respect to the Presi-
dential historical materials: Shelving
boxes of documents in chronological,
alphabetical, numerical or other se-
quence; surveying and developing a lo-
cation register and cross-index of the
boxes; arranging materials; refoldering
and reboxing the documents and
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affixing labels; producing finding aids
such as folder title lists, scope and con-
tent notes, biographical data, and se-
ries descriptions; rewinding, dupli-
cating and preserving the original tape
recordings; enhancing the tape record-
ings on which the conversations are
wholly or partially unintelligible so
that extraneous noises may be filtered
out; producing general subject matter
logs of the tape recordings; reproducing
and transcribing tape recordings; re-
viewing the materials to identify items
that appear subject to restriction;
identifying items in poor physical con-
dition and assuring their preservation;
identifying materials requiring further
processing; and preparation for public
access of all materials which are not
subject to restriction.

(h) Staff. The term staff shall mean
those persons whose salaries were paid
fully or partially from appropriations
to the White House Office or Domestic
Council, or who were detailed on a non-
reimbursable basis to the White House
Office or Domestic Council from any
other Federal activity; or those pesons
who otherwise were designated as as-
sistants to the President, in connection
with their service in that capacity; or
any persons whose files were sent to
the White House Central Files Unit or
Special Files Unit, for purposes of
those files.

(i) National security classified informa-
tion. The term national security classi-
fied information shall mean any matter
which is security classified under exist-
ing law, and has been or should be des-
ignated as such.

[61 FR 7230, Feb. 28, 1986, as amended at 61
FR 17844, Apr. 23, 1996]

§1275.18 Requests or demands for ac-
cess.

Each agency which receives a request
or legal demand for access to Presi-
dential historical materials of the
Nixon Administration shall imme-
diately forward the request or demand
to the Archivist of the United States,
National Archives and Records Admin-
istration (NARA), Washington, DC
20408.

36 CFR Ch. XII (7-1-12 Edition)

Subpart B—Preservation and
Protection

§1275.20 Responsibility.

The Archivist is responsible for the
preservation and protection of the
Nixon Presidential historical mate-
rials.

[61 FR 17845, Apr. 23, 1996]

§1275.22 Security.

The Archivist is responsible for pro-
viding adequate security for the Presi-
dential historical materials.

§1275.24 Archival processing.

When authorized by the Archivist
and until the commencement of archi-
val processing in accordance with sub-
part D of this part, archivists may
process the Presidential historical ma-
terials to the extent necessary for pro-
tecting and preserving the materials,
and for providing authorized access to
the materials pursuant to subpart C of
this part.

§1275.26 Access procedures.

(a) The Archivist will receive and/or
prepare appropriate documentation of
each access authorized under this part
1275.

(b) Entry to the records storage areas
will be provided by the Archivist only
to archival, maintenance, security, or
other necessary personnel or to Mr.
Nixon or his agent. Two persons, at
least one of whom represents the Ar-
chivist, will be present at all times
that records storage areas are occu-
pied.

(c) The Archivist will determine that
each individual having access to the
Presidental historical materials has a
security clearance equivalent to the
highest degree of national security
classification that may be applicable
to any of the material examined.

(d) The Archivist will provide former
President Nixon or his designated at-
torney or agent (hereinafter Mr.
Nixon), prior notice of, and allow him
to be present during, each search nec-
essary to comply with an authorized
access under §1275.32 or §1275.34.

(e) Only NARA archivists shall con-
duct searches necessary to comply with
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authorized accesses under §§1275.32 and
1275.34.

(f) Prior to releasing Presidential
historical materials in accordance with
an access authorized under §1275.32 or
§1275.34, the Archivist will give Mr.
Nixon notice of the nature and identity
of, and at his request allow him access
to, those Presidential historical mate-
rials which the archivists have deter-
mined are covered by the subpoena, or
other lawful process, or request. The
notice will also inform Mr. Nixon that
he may file a claim with the Archivist
objecting to the release of all or por-
tions of the described materials within
5 workdays of his receiving the notice
described herein. The claim should de-
tail the alleged rights and privileges of
Mr. Nixon which would be violated by
the release of the materials. The Archi-
vist will refrain from releasing any of
the materials to the requester during
this period, and while any claim of
right or privilege is pending before
him, will refrain from releasing the
materials subject to the claim.

(g) The Archivist will notify Mr.
Nixon in writing of the administrative
determination on any claims filed in
accordance with paragraph (f) of this
section. In the event the determination
is wholly or partially adverse to the
claim, the Archivist will refrain from
releasing the materials to the re-
quester for an additional 5 workdays
from Mr. Nixon’s receipt of the deter-
mination.

(h) Whenever possible, a copy, which
shall be certified upon request, instead
of the original documentary Presi-
dential historical materials shall be
provided to comply with a subpoena or
other lawful process or request. When-
ever the original documentary mate-
rial is removed, a certified copy of the
material shall be inserted in the proper
file until the return of the original.

§1275.28 Extraordinary authority dur-
ing emergencies.

In the event of an emergency that
threatens the physical preservation of
the Presidential historical materials or
their environs, the Archivist will take
such steps as may be necessary, includ-
ing removal of the materials to tem-
porary locations outside the metropoli-

§1275.40

tan area of the District of Columbia, to
preserve and protect the materials.

Subpart C—Access to Materials
by Former President Nixon,
Federal Agencies, and For
Use in Any Judicial Pro-
ceeding

§1275.30 Access by former President
Nixon.

In accordance with the provisions of
subpart B of this part, former Presi-
dent Richard M. Nixon or his des-
ignated agent shall at all times have
access to Presidential historical mate-
rials in the custody and control of the
Archivist.

§1275.32 Access by Federal agencies.

In accordance with the provisions of
subpart B of this part, any Federal
agency or department in the executive
branch shall have access for lawful
Government use to the Presidential
historical materials in the custody and
control of the Archivist to the extent
necessary for ongoing Government
business. The Archivist will only con-
sider written requests from heads of
agencies or departments, deputy heads
of agencies or departments, or heads of
major organizational components or
functions within agencies or depart-
ments.

§1275.34 Access for use in judicial pro-
ceedings.

In accordance with the provisions of
subpart B of this part, and subject to
any rights, defenses, or privileges
which the Federal Government or any
person may invoke, the Presidential
historical materials in the custody and
control of the Archivist will be made
available for use in any judicial pro-
ceeding and are subject to subpoena or
other lawful process.

Subpart D—Access by the Public

§1275.40 Scope of subpart.

This subpart sets forth policies and
procedures concerning public access to
the Presidential historical materials of
Richard M. Nixon.
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§1275.42 Processing period; notice of
proposed opening.

(a)(1) The archivists will conduct ar-
chival processing of those materials
other than tape recordings to prepare
them for public access. In processing
the materials, the archivists will give
priority to segregating private or per-
sonal materials and transferring them
to their proprietary or commemorative
owner in accordance with §1275.48. In
conducting such archival processing,
the archivists will restrict portions of
the materials pursuant to §§1275.50 and
1275.52. All materials other than tape
recordings to which reference is made
in §1275.64 will be prepared for public
access and released subject to restric-
tions or outstanding claims or peti-
tions seeking such restrictions. The
Archivist will open for public access
each integral file segment of materials
upon completion of archival processing
of that segment.

(2) The archivists will conduct archi-
val processing of the tape recordings to
prepare them for public access in ac-
cordance with the provisions set forth
in the Settlement Agreement (see Ap-
pendix A to this part). In conducting
the archival processing of the tape re-
cordings, the archivists will restrict
segments of the tape recordings pursu-
ant to §§1275.50 and 1275.52. The tape
segments which consist of abuses of
governmental power information, as
defined in §1275.16(c), will be given pri-
ority processing by the archivists and
will be prepared for public access and
released following review and resolu-
tion of objections from the Nixon es-
tate and other interested parties as set
forth in the Settlement Agreement (see
Appendix A to this Part). After the
tape segments which consist of abuses
of governmental power information
have been released, the archivists will
conduct archival processing of those
tape recordings which were taped in
the Cabinet Room, as set forth in the
Settlement Agreement, Appendix A to
this Part. Following release of the Cab-
inet Room tape recordings, the remain-
ing tape recordings will be prepared for
public access and released in five seg-
ments in accordance with the schedule
set forth in the Settlement Agreement.
In addition, NARA will identify and re-
turn any additional private or personal

36 CFR Ch. XII (7-1-12 Edition)

segments to the Nixon estate, at ap-
proximately the time that NARA pro-
poses each segment for public release.

(b) At least 30 calendar days prior to
the opening to public access of any in-
tegral file segment of the materials,
the Archivist will publish notice in the
FEDERAL REGISTER of the proposed
opening. The notice will reasonably
identify the material to be opened and
will include a reference to the right of
any interested person to file a claim or
petition in accordance with §1275.44.
Copies of the notice will be sent to the
incumbent President of the United
States or his designated agent and by
first-class mail to the last known ad-
dress of: Mr. Nixon, or his designated
agent or heirs; any former staff mem-
ber reasonably identifiable as the indi-
vidual responsible for creating or
maintaining the file segment proposed
to be opened; any individual named in
the material which the Archivist may
not restrict in accordance with
§1275.50(b) because the material is es-
sential to an understanding of any
abuse of governmental power; and any
persons named in the materials who
are registered with the National Ar-
chives and Records Administration in
accordance with paragraph (c) of this
section.

(c) The Archivist will maintain a reg-
istry which shall contain the names
and mailing addresses of persons who
wish to receive personal notice of the
proposed opening of integral file seg-
ments of the materials when those seg-
ments contain references about them.
To be included in the registry, a person
must submit his/her name and mailing
address to the National Archives and
Records Administration (NLN), Wash-
ington, DC 20408. Both the envelope and
letter should be prominently marked,
“Nixon Materials Registry.” By sub-
mitting his/her name for inclusion in
the registry, a person agrees to reim-
burse the United States for the cost of
first-class postage for each instance of
personal notice received.

[61 FR 7230, Feb. 28, 1986, as amended at 61

FR 17845, Apr. 23, 1996]

§1275.44 Rights and privileges; right
to a fair trial.

(a) Within 30 days following publica-
tion of the mnotice prescribed in
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§1275.42(b), any person claiming a legal
or constitutional right or privilege
which would prevent or limit public ac-
cess to any of the materials shall no-
tify the Archivist in writing of the
claimed right or privilege and the spe-
cific materials to which it relates. Un-
less the claim states that particular
materials are private or personal (see
paragraph (d) of this section), the Ar-
chivist will notify the claimant by cer-
tified mail, return receipt requested, of
his decision regarding public access to
the pertinent materials. If that deci-
sion is adverse to the claimant, the Ar-
chivist will refrain from providing pub-
lic access to the pertinent materials
for at least 30 calendar days from re-
ceipt by the claimant of such notice.

(b) Within 30 days following publica-
tion of the mnotice prescribed in
§1275.42(b), officers of any Federal,
State, or local court and other persons
who believe that public access to any
of the materials may jeopardize an in-
dividual’s right to a fair and impartial
trial should petition the Archivist set-
ting forth the relevant circumstances
that warrant withholding specified ma-
terials. The Archivist will notify the
petitioner by certified mail, return re-
ceipt requested, of his decision regard-
ing public access to the pertinent ma-
terials. If that decision is adverse to
the petitioner, the Archivist will re-
frain from providing public access to
the pertinent materials for at least 30
calendar days from receipt by the peti-
tioner of such notice.

(c) In reaching decisions required by
paragraphs (a) and (b) of this section,
the Archivist may consult with other
appropriate Federal agencies. If these
consultations require the transfer of
copies of the materials to Federal offi-
cials in agencies other than the Na-
tional Archives and Records Adminis-
tration, the Archivist will transfer
these copies in accordance with the
procedures prescribed in §§1275.26 and
1275.32.

(d) Within 30 days following publica-
tion of notice prescribed in §1275.42(b),
any person claiming that materials
proposed for public access are in fact
private or personal, as defined in
§1275.16(b), and that he or she is the
proprietary or commemorative owner
of those materials shall notify the Ar-

§1275.44

chivist in writing. The claim shall de-
scribe the specific materials to which
it refers, and the claimant’s basis for
concluding that these materials are
private or personal. Upon receipt of
such a claim, the Archivist will trans-
mit it to the Presidential Materials Re-
view Board for its consideration and
determination in accordance with
§1275.46(i). The Archivist will refrain
from providing public access to the
pertinent materials or from returning
them to the claimant for at least 30
calendar days from receipt by the
claimant or any intervening parties of
the Board’s determination.

(e)(1) In place of the right to make
all other objections with respect to the
tape segments that NARA has des-
ignated as abuses of governmental
power materials, the Nixon estate may
object to their release only on the
ground that such designation by NARA
is clearly inconsistent with the term
‘““‘abuses of governmental power’” as
used in §104(a)(1) of the Presidential
Recordings and Materials Preservation
Act (PRMPA) and defined in §1275.16(c),
as qualified by §1275.50(b). Any such ob-
jection may not be based on isolated
instances of alleged failure by NARA to
apply the appropriate review standard,
but only on a pattern of misapplication
of the requirements of the PRMPA and
its implementing regulations. Further,
any such objection must be accom-
panied by specific examples of alleged
review errors and contain sufficient in-
formation to enable the review panel of
three Presidential Library archivists
appointed by the Archivist, as de-
scribed in the Settlement Agreement,
Appendix A to this Part, to locate
those examples readily.

(2) If an objection is made by the
Nixon estate to the abuses of govern-
mental power tape segments, the mat-
ter shall be immediately referred to a
panel of three Presidential Library ar-
chivists appointed by the Archivist as
set forth in the Settlement Agreement,
Appendix A to this Part. The decision
of the panel shall be either that the
Nixon estate’s objection is sustained or
that it is rejected. The decision shall
include a brief statement of the panel’s
reasons, but it need not include an
item-by-item determination. In decid-
ing whether the designation by NARA
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of the material proposed to be released
is clearly inconsistent with the defini-
tion of ‘abuses of governmental
power’’, the panel shall consider wheth-
er the release would seriously injure le-
gitimate interests of identifiable indi-
viduals, whether the errors suggest a
pattern of misinterpretation, and any
other factor that bears on the issue of
whether NARA’s designation of mate-
rial as relating to ‘‘abuses of govern-
mental power’”’ was reasonable, consid-
ered as a whole. The panel’s decision
shall be final and binding on all parties
to the Kutler litigation, and no party
may exercise any right to appeal to
any person, board, or court that might
otherwise be available.

(3) The Nixon estate may, at any
time, elect to use the procedures out-
lined in paragraphs (e)(1) and (e)(2) of
this section for the tape recordings
other than the abuses of governmental
power segments, except that the stand-
ard under which objections shall be
made by the Nixon estate, and under
which the review panel shall decide
their merits, is whether the release
taken as a whole is plainly incon-
sistent with the requirements of the
Presidential Recordings and Materials
Preservation Act of 1974 and these reg-
ulations. If the Nixon estate elects to
use the procedures in paragraph 1 of
the Settlement Agreement (Appendix A
to this Part) in place of the provisions
in paragraphs 4 (b) and (d) and 5(c) of
the Settlement Agreement for a tape
segment, the estate cannot subse-
quently revert back to the formal ob-
jection process set forth in this section
for that tape segment.

[61 FR 7230, Feb. 28, 1986; 51 FR 8671, Mar. 13,
1986, as amended at 61 FR 17845, Apr. 23, 1996]

§1275.46 Segregation and review; Sen-
ior Archival Panel; Presidential Ma-
terials Review Board.

(a) During the processing period de-
scribed in §1275.42(a), the Archivist will
assign archivists to segregate private
or personal materials, as defined in
§1275.16(b). The archivists shall have
sole responsibility for the initial re-
view and determination of private or
personal materials. At all times when
the archivists or other authorized offi-
cials have access to the materials in
accordance with these regulations,

36 CFR Ch. XII (7-1-12 Edition)

they shall take all reasonable steps to
minimize the degree of intrusion into
private or personal materials. Except
as provided in these regulations, the
archivists or other authorized officials
shall not disclose to any person private
or personal or otherwise restricted in-
formation learned as a result of their
activities under these regulations.

(b) During the processing period de-
scribed in §1275.42(a), the Archivist will
assign archivists to segregate mate-
rials neither relating to abuses of gov-
ernmental power, as defined in
§1275.16(c), nor otherwise having gen-
eral historical significance, as defined
in §1275.16(d). The archivists shall have
sole responsibility for the initial re-
view and determination of those mate-
rials which are not related to abuses of
governmental power and do not other-
wise have general historical signifi-
cance.

(c) During the processing period de-
scribed in §1275.42(a), the Archivist will
assign archivists to segregate mate-
rials subject to restriction, as pre-
scribed in §§1275.50 and 1275.52. The ar-
chivists shall have sole responsibility
for the initial review and determina-
tion of materials that should be re-
stricted. The archivists shall insert a
notification of withdrawal at the front
of the file folder or container affected
by the removal of restricted material.
The notification shall include a brief
description of the restricted material
and the basis for the restriction as pre-
scribed in §§1275.50 and 1275.52.

(d) If the archivists are unable to
make a determination required in
paragraphs (a), (b), or (¢) of this sec-
tion, or if the archivists conclude that
the required determination raises sig-
nificant issues involving interpretation
of these regulations or will have far-
reaching precedential value, the archi-
vists shall submit the pertinent mate-
rials, or representative examples of
them, to a panel of senior archivists se-
lected by the Archivist. The Panel
shall then have the sole responsibility
for the initial determination required
in paragraphs (a), (b), or (c) of this sec-
tion.

(e) If the Senior Archival Panel is un-
able to make a determination required
in paragraph (d) of this section, or if
the panel concludes that the required
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determination raises significant issues
involving interpretation of these regu-
lations or will have far-reaching prece-
dential value, the Panel shall certify
the matter and submit the pertinent
materials, or representative examples
of them, to the Presidential Materials
Review Board.

(f) The Presidential Materials Review
Board (Board) shall consist of the Ar-
chivist, who shall serve as Chairman,
and the following additional members:

(1) The Assistant Archivist for the
Office of the National Archives;

(2) The Assistant Archivist for the
Office of the Presidential Libraries;

(3) The Director of the Legal Counsel
Staff of the National Archives and
Records Administration; and

(4) The Historian of a Federal agency
who shall be selected by the Archivist
in his capacity as Chairman.

The Board shall meet at the call of the
Chairman. Three members of the Board
shall constitute a quorum for the con-
duct of the Board’s business, although
each member of the Board may partici-
pate in all of the Board’s decisions.
Members of the Board may be rep-
resented by their delegates on those oc-
casions when they are unable to attend
the meetings of the Board. The Board
may consult with officials of interested
Federal agencies in formulating its de-
cisions. To the extent these consulta-
tions require the transfer of copies of
materials to Federal officials outside
the National Archives and Records Ad-
ministration, the Board shall comply
with the requirements of §§1275.26 and
1275.32.

(g) When the matter certified to the
Board by the Senior Archival Panel in-
volves a determination required in
paragraphs (a) or (b) of this section,
the Board shall prepare a final written
decision, together with dissenting and
concurring opinions, of the proper cat-
egorization and disposition of the per-
tinent materials. The Board’s decision
will be the final administrative deter-
mination.

(h) When the matter certified to the
Board by the Senior Archival Panel in-
volves a determination required in
paragraph (c) of this section, the Board
shall recommend an initial determina-
tion to the Senior Archival Panel,

§1275.48

which shall retain the sole responsi-
bility for the initial determination.

(i) When the Board considers a mat-
ter referred to it by the Archivist as
provided in §1275.44(d), it shall follow
these procedures:

(1) The Board shall notify the claim-
ant of its consideration of the claim,
and invite the claimant to supplement
at his discretion the basis for the
claim.

(2) The Board will publish notice in
the FEDERAL REGISTER, advising the
public of its consideration of the claim,
and describing the materials in ques-
tion as fully as reasonably possible
without disclosing arguably private or
personal information. The notice will
further advise that any member of the
public may petition the Board within
15 calendar days of the publication of
notice, setting forth the intervenor’s
views concerning the public or private
nature of the materials.

(3) The Board shall take into account
the positions maintained by the claim-
ant and any intervenors in reaching its
decision. The Board shall issue its deci-
sion, including dissenting and concur-
ring opinions, no sooner than 20 days
nor later than 60 days from the publi-
cation of notice in the FEDERAL REG-
ISTER provided in paragraph (h)(2), of
this section. The Board’s decision shall
be the final administrative determina-
tion. The Archivist will notify the
claimant and any intervenors of the
Board’s decision by certified mail, re-
turn receipt requested, and shall re-
frain from acting upon that decision
for 30 calendar days as provided in
§1275.44(d).

[61 FR 7230, Feb. 28, 1986, as amended at 61
FR 17845, Apr. 23, 1996]

§1275.48 Transfer of materials.

(a) The Archivist will transfer sole
custody and use of those materials de-
termined to be private or personal, or
to be neither related to abuses of gov-
ernmental power nor otherwise of gen-
eral historical significance, to former
President Nixon’s estate, or, when ap-
propriate and after notifying the Nixon
estate, to the former staff member hav-
ing primary proprietary or commemo-
rative interest in the materials. Such
materials to be transferred include all
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segments of the original tape record-
ings that have been or will be identi-
fied as private or personal.

(b) Materials determined to be nei-
ther related to abuses of governmental
power nor otherwise of general histor-
ical significance, and transferred pur-
suant to paragraph (a) of this section,
shall upon such transfer no longer be
deemed Presidential historical mate-
rials as defined in §1275.16(a).

[61 FR 7230, Feb. 28, 1986, as amended at 61
FR 17845, Apr. 23, 1996; 64 FR 56678, Oct. 21,
1999]

§1275.50 Restriction of materials re-
lated to abuses of governmental
power.

(a) The Archivist will restrict access
to materials determined during the
processing period to relate to abuses of
governmental power, as defined in
§1275.16(c), when:

(1) The Archivist, in accordance with
§1275.44, is in the process of reviewing
or has determined the validity of a
claim by any person of a legal or con-
stitutional right or privilege; or

(2) The Archivist, in accordance with
§1275.44, is in the process of reviewing
or has determined the validity of a pe-
tition by any person of the need to pro-
tect an individual’s right to a fair and
impartial trial; or

(3) The release of the materials would
violate a Federal statute; or

(4) The materials are authorized
under criteria established by Executive
order to be kept secret in the interest
of national defense or foreign policy,
provided that any question as to
whether materials are in fact properly
classified or are properly subject to
classification shall be resolved in ac-
cordance with the applicable Executive
order or as otherwise provided by law.
However, the Archivist may waive this
restriction when:

(i)(A) The requester is engaged in a
historical research project; or

(B) The requester is a former Federal
official who had been appointed by the
President to a policymaking position
and who seeks access only to those
classified materials which he origi-
nated, reviewed, signed or received
while in public office; and

(ii) The requester has a security
clearance equivalent to the highest de-
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gree of national security classification
that may be applicable to any of the
materials to be examined; and

(iii) The Archivist has determined
that the heads of agencies having sub-
ject matter interest in the material do
not object to the granting of access to
the materials; and

(iv) The requester has signed a state-
ment, which declares that the re-
quester will not publish, disclose, or
otherwise compromise the classified
material to be examined and that the
requester has been made aware of Fed-
eral criminal statutes which prohibit
the compromise or disclosure of this
information.

(b) The Archivist will restrict access
to any portion of materials determined
to relate to abuses of governmental
power when the release of those por-
tions would constitute a clearly unwar-
ranted invasion of personal privacy or
constitute libel of a living person: Pro-
vided, That if material related to an
abuse of governmental power refers to,
involves or incorporates such personal
information, the Archivist will make
available such personal information, or
portions thereof, if such personal infor-
mation, or portions thereof, is essen-
tial to an understanding of the abuses
of governmental power.

§1275.52 Restriction of materials of
general historical significance unre-
lated to abuses of governmental
power.

(a) The Archivist will restrict access
to materials determined during the
processing period to be of general his-
torical significance, but not related to
abuses of governmental power, under
one or more of the circumstances spec-
ified in §1275.50(a).

(b) The Archivist will restrict access
to materials of general historical sig-
nificance, but not related to abuses of
governmental power, when the release
of these materials would:

(1) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential; or

(2) Constitute a clearly unwarranted
invasion of personal privacy or con-
stitute libel of a living person; or

(3) Disclose investigatory materials
compiled for law enforcement purposes,
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but only when the disclosure of such
records would:

(i) Interfere with enforcement pro-
ceedings;

(ii) Deprive a person of a right to a
fair trial or an impartial adjudication;

(iii) Constitute an unwarranted inva-
sion of personal privacy;

(iv) Disclose the identity of a con-
fidential source, and in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(v) Disclose investigative techniques
and procedures; or

(vi) Endanger the life or physical
safety of law enforcement personnel.

§1275.54 Periodic review of restric-
tions.

The Archivist periodically will assign
archivists to review materials placed
under restriction by §1275.50 or §1275.52
and to make available for public access
those materials which, with the pas-
sage of time or other circumstances, no
longer require restriction. If the archi-
vists are unable to determine whether
certain materials should remain re-
stricted, the archivists shall submit
the pertinent materials, or representa-
tive examples of them, to the Senior
Archival Panel described in §1275.44(d),
which shall then have the responsi-
bility for determining if the materials
should remain restricted. The Senior
Archival Panel may seek the rec-
ommendations of the Presidential Ma-
terials Review Board, in the manner
prescribed in paragraph (e) and (h) of
§1275.46, in making its determination.
Before opening previously restricted
materials, the Archivist will comply
with the notice requirements of
§1275.42(b).

[61 FR 7230, Feb. 28, 1986; 561 FR 8671, Mar. 13,
1986]

§1275.56 Appeal of restrictions.

Upon petition of any researcher who
claims in writing to the Archivist that
the restriction of specified materials is
inappropriate and should be removed,
the archivists shall submit the perti-
nent materials, or representative ex-

§1275.62

amples of them, to the Presidential
Materials Review Board described in
§1275.46(f). The Board shall review the
restricted materials, and consult with
interested Federal agencies as nec-
essary. To the extent these consulta-
tions require the transfer of copies of
materials to Federal officials outside
the National Archives and Records Ad-
ministration, the Board shall comply
with the requirements of §§1275.26 and
1275.32. As necessary and practicable,
the Board shall also seek the views of
any person, including former President
Nixon, whose rights or privileges might
be adversely affected by a decision to
open the materials. The Board shall
prepare a final written decision, in-
cluding dissenting and concurring opin-
ions, as to the continued restriction of
all or part of the pertinent materials.
The Board’s decision shall be the final
administrative determination. The Ar-
chivist will notify the petitioner and
other interested persons of the final ad-
ministrative determination within 60
calendar days following receipt of such
petition. If the Board’s decision is to
open previously restricted materials,
the Archivist will comply with the no-
tice requirements of §1275.42(b).

[61 FR 7230, Feb. 28, 1986, as amended at 61
FR 17846, Apr. 23, 1996]

§1275.58 Deletion of restricted por-
tions.

The Archivist will provide a re-
quester any reasonably segregable por-
tions of otherwise restricted materials
after the deletion of the portions which
are restricted under this §1275.50 or
§1275.52.

§1275.60 Requests for declassification.

Challenges to the classification and
requests for the declassification of na-
tional security classified materials
shall be governed by the provisions of
36 CFR part 12564 of this chapter, as
that may be amended from time to
time.

§1275.62 Reference
hours, and rules.
The Archivist shall, from time to
time, separately prescribe the precise
location or locations where the mate-
rials shall be available for public ref-
erence, and the hours of operation and

room locations,
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rules governing the conduct of re-
searchers using such facilities. This in-
formation may be obtained by writing
to: Office of Presidential Libraries
(NL), The National Archives, Wash-
ington, DC 20408.

§1275.64 Reproduction of tape record-
ings of Presidential conversations.

(a) To ensure the preservation of
original tape recordings of conversa-
tions which were recorded or caused to
be recorded by any officer or employee
of the Federal Government and which:

(1) Involve former President Richard
M. Nixon or other individuals who, at
the time of the conversation, were em-
ployed by the Federal Government; and

(2) Were recorded in the White House
or in the office of the President in the
Executive Office Buildings located in
Washington, DC; Camp David, MD; Key
Biscayne, FL; or San Clemente, CA;
and

(3) Were recorded during the period
beginning January 20, 1969, and ending
August 9, 1974, the Archivist will
produce duplicate copies of such tape
recordings in his custody for public and
official reference use. The original tape
recordings shall not be available for
public access.

(b) Since the original tape recordings
may contain information which is sub-
ject to restriction in accordance with
§1275.50 or §1275.52, the archivists shall
review the tapes and delete restricted
portions from copies for public and of-
ficial reference use.

(c) Researchers may listen to ref-
erence copies of the tape recordings de-
scribed in paragraph (a) of this section
in a National Archives building in the
Washington, DC area and at other ref-
erence locations established by the Ar-
chivist in accordance with §1275.62.

(d) The reproduction for members of
the public of the reference copies of the
available tape recordings described in
paragraph (a) of this section will be
permitted as follows: Copies of tape re-
cordings will be made available fol-
lowing the public release of the tape
segments contemplated in §1275.42(a).
Effective as of April 20, 2001, NARA will
allow members of the public to obtain
copies of all tapes that have been made
available to the public by that date and
that subsequently become available as
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they are released. Such copying will be
controlled by NARA or its designated
contractor. The fees for the reproduc-
tion of the tape recordings under this
section shall be those prescribed in the
schedule set forth in part 1258 of this
chapter.

(e) The Archivist shall produce and
maintain a master preservation copy of
the original tape recordings for preser-
vation purposes. The Archivist shall
ensure that the master preservation
copy, like the portions of the original
tape recordings retained by the Archi-
vist, does not contain those segments
of the tape recordings which have been
identified as private or personal and
which have been transferred to the
Nixon estate in accordance with
§1275.48.

[61 FR 7230, Feb. 28, 1986, as amended at 61
FR 17846, Apr. 23, 1996; 64 FR 56678, Oct. 21,
1999; 67 FR 44766, July 5, 2002]

§1275.66 Reproduction and authen-
tication of other materials.

(a) Copying of materials, including
tape recordings described in §1275.64,
may be done by NARA, by a contractor
designated by NARA, or by researchers
using self-service copiers or copying
equipment.

(b) The Archivist may authenticate
and attest copies of materials when
necessary for the purpose of the re-
search.

(c) The fees for reproduction and au-
thentication of materials under this
section shall be those prescribed in the
schedule set forth in part 1258 of this
chapter or pertinent successor regula-
tion, as that schedule is amended from
time to time.

[61 FR 7230, Feb. 28, 1986, as amended at 61
FR 17846, Apr. 23, 1996; 67 FR 44766, July 5,
2002]

§1275.68 Amendment of regulations.

The Archivist may from time to time
amend the regulations of this subpart
D in accordance with the applicable
law concerning such amendments.

§1275.70 Freedom of information re-
quests.

(a) The Archivist will process Free-
dom of Information Act requests for
access to only those materials within
the Presidential historical materials
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which are identifiable by an archivist
as records of an agency as defined in
§1275.16(f). The Archivist will process
these requests in accordance with the
Freedom of Information regulations set
forth in §1254.30 of this chapter or per-
tinent successor regulations.

(b) In order to allow NARA archivists
to devote as much time and effort as
possible to the processing of materials
for general public access, the Archivist
will not process those Freedom of In-
formation requests where the requester
can reasonably obtain the same mate-
rials through a request directed to an
agency (as defined in §1275.16(f)), unless
the requester demonstrates that he or
she has unsuccessfully sought access
from that agency or its successor in
law or function.

[61 FR 7230, Feb. 28, 1986, as amended at 61
FR 17846, Apr. 23, 1996]

APPENDIX A TO PART 1275—SETTLEMENT
AGREEMENT

Settlement Agreement filed April 12, 1996,
in Stanley I. Kutler and Public Citicen v. John
W. Carlin, Archivist of the United States, and
William E. Griffin and John H. Taylor, Co-ex-
ecutors of Richard M. Nixon’s Estate, Civil Ac-
tion No. 92-0662-NHJ (D.D.C.) (Johnson, J.). By
letter dated April 17, 2001, NARA and the
Nixon estate agreed to waive paragraph 11 of
this Settlement Agreement, such that the
delay on public copying until January 1,
2003, of tapes not made publicly available be-
fore April 12, 1996, shall no longer apply. This
change is reflected in 36 CFR 1275.64.

Settlement Agreement

This Settlement Agreement (‘‘Agree-
ment’’) is made by and entered into among
plaintiffs Stanley I. Kutler and Public Cit-
izen; defendant/cross-claim defendant John
W. Carlin, in his official capacity as Archi-
vist of the United States; and defendant-in-
tervenors/cross-claimants John H. Taylor
and William E. Griffin, co-executors of the
estate of Richard M. Nixon (‘‘the Nixon es-
tate’’), in the above-entitled action by and
through the parties’ undersigned attorneys.

It is hereby agreed, by and among the par-
ties, appearing through their undersigned at-
torneys, that this action is partially settled
on the following terms:

TERMS OF AGREEMENT

1(a). As soon as practicable, the National
Archives and Records Administration (‘‘the
Archives’) will publicly release the seg-
ments of tape recordings made during the
Presidency of Richard M. Nixon (‘‘tape re-
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cordings’ or ‘‘tapes’) identified by the Ar-
chives as relating to ‘‘abuses of govern-
mental power,” as defined by 36 C.F.R. Part
1275, along with the corresponding portions
of the tape log and any other finding aid.
The date of that release, which is expected to
be on or about November 15, 1996, shall be de-
termined in the following manner.

(b). No later than April 15, 1996, the Ar-
chives shall deliver to an agent of the Nixon
estate a copy of the approximately 201 hours
of abuses of governmental power tape seg-
ments that it proposes to release, together
with the corresponding portions of the tape
log and any other finding aid, for review by
the Nixon estate to determine whether it in-
tends to object to the release. The Archives
agrees to provide a period of orientation to
the designated Nixon estate agent with re-
spect to the review of the abuses of govern-
mental power tape segments and to be avail-
able to respond to questions thereafter.

(c). In place of the right to make all other
objections with respect to the tape record-
ings that the Archives has designated as
abuses of governmental power materials, the
Nixon estate agrees that it may object to
their release only on the ground that such
designation by the Archives is clearly incon-
sistent with the term ‘‘abuses of govern-
mental power” as used in section 104(a)(1) of
the Presidential Recordings and Materials
Preservation Act of 1974 (‘‘the Act’), 44
U.S.C. §2111 note, and defined in 36 C.F.R.
1275.16(c), as qualified by 36 C.F.R. 1275.50(b).
Any such objection shall be in writing and
may not be based on isolated instances of al-
leged failure by the Archives to apply the ap-
propriate review standard, but only on a pat-
tern of misapplication of the requirements of
the Act and its implementing regulations.
Further, any such objection must be accom-
panied by specific examples of alleged review
errors and contain sufficient information to
enable the review panel described in subpara-
graph 1(e) below to locate those examples
readily. Nothing in this paragraph shall pre-
clude the Nixon estate and the Archives from
having informal discussions regarding the
appropriate treatment of any of the abuses
of governmental power tape segments.

(d). The Nixon estate shall have until Octo-
ber 1, 1996, to submit any objection in ac-
cordance with subparagraph 1(c) above. If no
such objection is filed, the Archives shall
proceed to issue a notice of proposed release
pursuant to 36 C.F.R. 1275.42 as soon as pos-
sible, but no later than October 15, 1996.

(e). If an objection is made, the matter
shall be immediately referred to a panel of
the following three Presidential Library ar-
chivists: David Alsobrook, Frances Seeber,
and Claudia Anderson. If any of these three
persons is unable to serve, the Archivist
shall appoint a substitute who is acceptable
to the other parties.
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(f). The panel shall have such access to the
tapes as it deems necessary to make its deci-
sion. The decision of the panel shall be either
that the Nixon estate’s objection is sus-
tained or that it is rejected. The decision
shall include a brief statement of the panel’s
reasons, but it need not include an item-by-
item determination. In deciding whether the
designation by the Archives of the material
proposed to be released is clearly incon-
sistent with the definition of ‘‘abuses of gov-
ernmental power,”” the panel shall consider
whether the release would seriously injure
legitimate interests of identifiable individ-
uals, whether the errors suggest a pattern of
misinterpretation, and any other factor that
bears on the issue of whether the Archives’
designation of material as relating to abuses
of governmental power was reasonable, con-
sidered as a whole. The decision of the panel
shall be made within sixty (60) days of the
date of the objection. However, if the panel
determines that exceptional circumstances
interfere with its ability to meet this dead-
line, the panel shall have up to an additional
sixty (60) days to make its decision. The Ar-
chives shall notify the other parties of the
need for an extension and briefly describe
the reasons therefor. The panel’s decision
shall be final and binding on all parties, and
no party may exercise any right to appeal to
any person, board, or court that might other-
wise be available. Nothing contained in this
Agreement shall preclude the panel from ad-
vising the Archives of any particular proc-
essing errors that it believes may have been
made, but the Archivist shall make the final
determination as to whether to accept such
advice.

(g). If the objection of the Nixon estate is
sustained, the Archives shall re-review the
tapes sufficiently to address the concerns
raised by whatever aspect of the objection is
sustained. At the conclusion of such re-re-
view, the same process of review, first by the
Nixon estate and then by the panel in the
event of further objection, shall be repeated
for those tape segments concerning the sub-
ject matter of the sustained objection prior
to any release of tape recordings designated
as relating to abuses of governmental power.

(h). The Nixon estate agrees to inform the
Archives and plaintiffs whether it intends to
file objections as soon as it has made its de-
cision. If there is an objection by the Nixon
estate and it is overruled, the FEDERAL REG-
ISTER notice shall be published within ten
(10) days of the date of the panel’s decision.

(i). If, following the FEDERAL REGISTER no-
tice, no objection by other individuals to a
release is received within the time provided
by law, the Archives shall release the tape
recordings within ten (10) days after such
time has expired. If objections are received,
they shall be promptly considered by the Ar-
chives and shall be decided as soon there-
after as practical. Any materials as to which
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an objection to release has been timely filed
shall not be released until such objection has
been resolved pursuant to 36 C.F.R. 1275.44.
All materials not objected to shall be re-
leased no later than thirty (30) days after the
time for objections has expired, provided
that the Archives may withhold any addi-
tional conversation to which no objection
has been made, pending final resolution of an
objection to another conversation, if (i) such
additional conversation is in close proximity
on the tapes to the objected-to conversation
and it would be burdensome for the Archives
to separate out the releasable and objected-
to portions, or (ii) the subjects of the releas-
able and the objected-to conversations are
closely related to one another and the Ar-
chives determines that it might be mis-
leading or might unfairly prejudice a living
individual to release only one conversation.
Any release under this Agreement shall in-
clude the corresponding portions of the tape
log and any other finding aid.

(j). The Archives shall send to plaintiff
Kutler, to arrive no later than the day that
the release of the tapes occurs, a copy of the
portions of the tape log and any other find-
ing aid that correspond to the tapes being re-
leased. The Archives shall also make suit-
able arrangements for plaintiff Kutler to lis-
ten to such tapes on the date of their release,
and/or on such other subsequent business
days as plaintiff Kutler shall designate.

2(a). Although the Agreement provides
that the Archives will identify and return to
the Nixon estate a copy of any private or
personal materials identified on the tapes,
the parties have been unable to reach agree-
ment regarding the Archivist’s retention and
maintenance of the original tape recordings
in their entirety, including those segments
deemed to be private or personal, along with
a master preservation copy. The govern-
ment’s position is that it is complying with
the Act by retaining the original tapes and a
master preservation copy, including those
portions containing private or personal con-
versations. The Nixon estate’s position, with
which plaintiffs agree, is that the family has
statutory, constitutional, and other rights
that prevent the Archives from retaining pri-
vate or personal materials, on both the origi-
nal tapes and all copies.

(b). The parties have agreed to litigate the
issue described in subparagraph 2(a) above,
including the validity of 36 C.F.R. 1275.48(a)
and 1275.64(e) as proposed for amendment.
The parties further agree that the Court
shall retain jurisdiction of that issue, as pro-
vided in paragraph 14 below, and that the
right to litigate this issue includes the right
to seek review in the United States Court of
Appeals for the District of Columbia Circuit
and the United States Supreme Court. If
there is litigation between the Nixon estate
and the Archivist over the issue described in
subparagraph 2(a) above, the plaintiffs shall
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support the Nixon estate in any such litiga-
tion by filing a brief supporting the estate’s
position in District Court. The parties agree
to make all reasonable efforts to expedite
resolution of this issue.

(c). This Agreement and all discussions, ne-
gotiations and exchanges of information
leading to it shall be entirely without preju-
dice to any positions the parties may take in
the event of such litigation. Nothing in this
Agreement, in any discussions leading to it,
or in any information or materials ex-
changed by the parties as part of the medi-
ation may be relied on or disclosed by any
party to support or rebut the position of any
party with respect to the treatment of pri-
vate or personal materials on the original
tapes. Nothing in this subparagraph prevents
any party from expressing its understanding
as to the meaning and effect of the legal po-
sition of another party.

3. The Archives will provide to the Nixon
estate any additional private or personal ma-
terials at approximately the time that the
Archives proposes each segment identified in
paragraphs 4 and 5 below for public release.
Any additional copies of that material (other
than on a master preservation copy, the sta-
tus of which will be determined in accord-
ance with the resolution of the issue as de-
scribed in subparagraph 2(a) above), will be
destroyed by appropriate method, with ap-
propriate means of verification.

4(a). The second group of tapes to be proc-
essed for release is the approximately 278
hours recorded in the Cabinet Room. The
projected date for publishing a notice of pro-
posed opening of tapes in that group is Au-
gust 1, 1997. The Archives will make the Cab-
inet Room tapes proposed for release avail-
able to the Nixon estate in no fewer than
four (4) segments. The process by which
those tapes will be reviewed by the Nixon es-
tate, and the objections handled by the Ar-
chives, is set forth in the following subpara-
graphs of this paragraph 4.

(b). The Nixon estate agrees to review each
segment as it is received and promptly to
call to the attention of the Archives any
concerns that it may have. The Archives and
the Nixon estate agree to attempt to work
out their differences informally in order to
minimize any objections to a proposed re-
lease. To facilitate informal consultation be-
tween the Nixon estate and the Archives
concerning the tape review, the Archivist
shall designate a panel member identified in
subparagraph 1(e) above who will serve as a
contact with the Nixon estate and assure ac-
cess to information relating to Presidential
libraries practices and procedures that may
arise in the course of the tape review. The
designated individual will be responsible for
assuring that the Nixon estate has access to
the appropriate person to answer its con-
cerns. The Nixon estate may communicate
with the designated individual orally or in
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writing. If the Archives agrees with the
Nixon estate that any portion of a segment
that has been sent to the Nixon estate as a
proposed release should not be released, the
Archives shall assure that there is appro-
priate documentation to reflect that change.

(c). The Nixon estate will have a period of
at least six (6) months in which to review all
of the Cabinet Room tapes, beginning on the
date the Archives makes the first install-
ment of such tapes available to the estate for
review (but in no event will the six (6)
months begin earlier than November 15,
1996). During the review of the Cabinet Room
tapes, the Nixon estate will employ an agent
or agents who will spend an average of at
least thirty two (32) hours a week (total) in
actual review of the tapes. The Nixon estate
may request from the Archives an extension
of the six-month review period, which the
Archives shall grant if good cause is shown.

(d). If, during its review, the Nixon estate
becomes aware that there are materials pro-
posed for release that it believes should not
be heard even by individuals on the registry
list, it will promptly advise the Archives of
any such materials so that they can be re-
viewed and/or segregated by the Archives be-
fore any other individual is permitted to lis-
ten to them. The Nixon estate will cooperate
with the Archives so that the required FED-
ERAL REGISTER notice is published as soon as
possible, but in no event shall such notice be
provided later than ten (10) days after the
time the Nixon estate completes its review.
Final objections from the Nixon estate to
the release of portions of the tapes shall be
filed in accordance with 36 C.F.R. Part 1275
no later than the date for filing objections
by other persons. Thereafter, subject to
paragraph 7 below, the provisions of subpara-
graphs 1(i) and 1(j) above will apply.

5(a). The remaining tapes, consisting of ap-
proximately 2338 hours, shall be processed
for release in five (5) segments. Because the
precise number of hours of tapes for each
month cannot readily be determined, the
parties have agreed to divide the releases
into the segments set forth below. The Ar-
chives will begin processing (which includes,
but is not limited to, tape review, preparing
tapes for declassification review, tape edit-
ing and production of finding aids) each seg-
ment before processing of the preceding seg-
ment is concluded. Processing of the tapes in
each segment is projected to take from about
fifteen (15) to about twenty three (23)
months. The approximate number of hours of
tapes to be reviewed in each segment is set
forth in parentheses in the following listing
of the segments. The projected number of
months between the completion of the Ar-
chives’ processing of the immediately pre-
ceding segment and the completion of the
Archives’ processing of each listed segment
is set forth in brackets.
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1. February 1971-July 1971 (437 hours) [8
months]

2. August 1971-December 1971 (405 hours) [7
months]

3. January 1972-June 1972 (440 hours) [7
months]

4. July 1972-October 1972 (410 hours) [6
months]

5. November 1972-July 1973 (646 hours) [10
months]

(b). The time estimates in this Agreement
are not enforceable as such, but the parties
agree to have the Court retain jurisdiction
to consider requests that it enter a binding
order setting a schedule for the Archives to
complete the processing of the tapes. No
party may seek such an order unless that
party first provides twenty (20) days’ written
notice to the other parties of that party’s in-
tention to seek such an order. Further, no
party may seek such an order except on the
ground that the Archives has unreasonably
failed to meet the estimates contained here-
in by a substantial amount. The type of
proof that will demonstrate reasonableness
on the part of the Archives in this regard
may include, but will not necessarily be lim-
ited to, a showing that the Archives is rea-
sonably allocating its resources among its
various programs and activities in the event
that it experiences a shortage of resources,
including any occasioned by court order.

(c). Portions of each segment processed by
the Archives shall be provided to the Nixon
estate when the processing of each month of
tape recorded material is completed, unless
there are a very few hours for two (2) or more
months, which may then be combined into a
single unit. During its review of the chrono-
logical tape segments, the Nixon estate will
employ an agent or agents who will spend an
average of at least thirty two (32) hours a
week (total) in actual review of the tapes,
forty eight (48) weeks of the year. As its re-
view of the tapes proceeds, the Nixon estate
shall provide a written report of its progress
to the Archives and the plaintiffs on a bi-
monthly basis. The report shall include the
number of hours worked in each week, the
number of hours of tapes reviewed in each
week, and the Nixon estate’s projected com-
pletion date for review of the segment cur-
rently under review. The provisions of sub-
paragraphs 4(b) and 4(d) above shall apply to
the review, objections, and releases with re-
spect to the chronological tape segments,
subject to paragraph 7 below.

(d). If one of the other parties to this
Agreement determines that the Nixon es-
tate’s review is not being conducted dili-
gently or in good faith, or that the estate’s
estimated completion date(s) of one or more
segments is unreasonable, that party may
petition the Archivist to establish an earlier
date(s) for the completion of the review of
that segment and/or of future segments. Any
such date(s) established by the Archivist
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shall provide the Nixon estate with a reason-
able opportunity to protect and assert its in-
terests without unduly delaying the release
of the tapes, and shall be based upon consid-
eration of the progress of the Archives’ re-
view and its scheduled completion date(s);
the progress to date of the estate’s review;
and the time reasonably necessary to com-
plete the estate’s review and to formulate
and present any objections. The Archives
may also propose earlier dates for the com-
pletion of the review by the Nixon estate on
the basis provided for in this subparagraph.
If a proposal for an earlier date is made, the
Nixon estate will have a reasonable oppor-
tunity to respond.

6. Once the Archives has completed proc-
essing the approximately 2338 hours of tapes
discussed in paragraph 5 above, and has made
corresponding releases, the Archives shall
identify any additional copies of partial tape
segments in its possession. If the Archives
determines that some or all of such addi-
tional partial tape segments are duplicative
of any tape recordings that it has already
processed, the Archives may dispose of the
duplicative tape segments, following notifi-
cation to the parties, subject to paragraph 3
above. To the extent that such partial tape
segments are not duplicative of the tape re-
cordings already processed, the Archives
shall promptly process such non-duplicative
portions and shall treat any portions deter-
mined to be private or personal consistently
with the resolution of the issue to be liti-
gated as described in paragraph 2 above.

T(a). After completion of the procedures de-
scribed in paragraph 4 above, the Cabinet
Room tapes that are found to be releasable
under paragraph 4 above may be released if
either there has been a final decision by the
district court on the issue to be litigated as
described in subparagraph 2(a) above, or the
release is scheduled after April 1, 1998,
whichever of these two events happens soon-
er.

(b). After completion of the procedures de-
scribed in paragraph 5 above, the tapes de-
scribed in paragraph 5(a) above that are
found to be releasable may be released if ei-
ther there has been a final judgment by the
district court, which is not subject to further
review by appeal or certiorari, with regard to
the issue to be litigated as described in sub-
paragraph 2(a) above, or there has been a
final decision by the United States Court of
Appeals for the District of Columbia Circuit
on this issue, or the release is scheduled to
take place after November 1, 1999, whichever
of these three events happens sooner.

(c). As used in subparagraphs 7(a) and (b)
above, the term ‘‘final decision’ means a de-
cision not subject to reconsideration under
Rule 59 of the Federal Rules of Civil Proce-
dure, or Rules 35 or 40 of the Federal Rules
of Appellate Procedure, respectively.
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8. The Nixon estate may, at any time, elect
to use the procedures in paragraph 1 above
with respect to any tape segment in place of
the provisions of paragraphs 4(b) and (d) and
5(c) above, with the following substitution:
The standard under which objections shall be
made, and under which the panel shall decide
their merits, is whether the release taken as
a whole is plainly inconsistent with the re-
quirements of the Act and its implementing
regulations. Provided, however, that once
the Nixon estate elects to use the procedures
in paragraph 1 above in place of the provi-
sions in paragraphs 4(b) and (d) and 5(c)
above, it cannot subsequently revert back to
the formal objection process set forth in 36
C.F.R. Part 1275 for that tape segment.

9. Within thirty (30) days of the Court’s
entry of an order as described in paragraph
14 below, the Archivist shall designate a par-
ticular person who shall be responsible for
responding to reasonable inquiries from the
plaintiffs on the status of the releases and
objections. Such designation may be changed
at any time at the Archivist’s discretion by
a notice to plaintiffs through their counsel.

10. If the Archives appoints a Senior Archi-
val Panel as defined in 36 C.F.R. 1275.46(d)
and (e), no party to the Agreement may ob-
ject to the appointment of such a panel on
the ground that the suggestion to appoint
such a panel was originated by an individual
other than the processing archivists assigned
to the Archives’ Nixon Presidential Mate-
rials Staff.

11. The Archives will allow members of the
public to obtain copies of publicly accessible
portions of the tapes after the releases de-
scribed in paragraph 5 above, are completed;
provided, however, that if the releases de-
scribed in paragraph 5 above are not com-
pleted by December 31, 1999, the Archives
will allow members of the public to obtain
copies only of the abuses of governmental
power tapes, together with any other tapes
publicly released as of the date of the filing
of this Agreement with the Court, beginning
January 1, 2000. Further provided, that if the
releases described in paragraph 5 above are
not completed by December 31, 2002, the Ar-
chives will, beginning January 1, 2003, allow
members of the public to obtain copies of all
tapes that have been made available to the
public by that date and tapes that subse-
quently become available, as they are re-
leased.

12(a). Promptly after the Court enters the
Order provided for in paragraph 14 below,
plaintiff Kutler will withdraw his request
under the Freedom of Information Act, 5
U.S.C. 552, for any and all tape logs and other
finding aids, which is pending in Kutler v.
Carlin, et al., Civ. A. No. 92-0661-NHJ
(D.D.C.). In all other respects, plaintiff
Kutler’s request in that action shall be unaf-
fected by this Agreement.
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(b). Nothing in this Agreement shall affect
the processing by the Archives of any
dictabelts, which are a collection of record-
ings of former President Nixon and other
White House staff members dictating memo-
randa, correspondence and speech drafts,
that are included in the materials that are
subject to the Act.

13. Pursuant to Rule 315 of this Court, the
plaintiffs and the defendant shall attempt to
resolve the plaintiffs’ claim for attorneys’
fees and expenses and shall advise the Court
no later than forty-five (45) days after this
Court has entered the Order provided for in
paragraph 14 below on whether they have
been able to resolve the issue of attorneys’
fees and expenses. If no resolution has been
reached, they will, at that time, recommend
a schedule to the Court to resolve such
claim.

14. The parties agree to the dissolution of
the preliminary injunction entered on Au-
gust 9, 1993, and dismissal with prejudice of
this action, including all claims and cross-
claims, except for the issue to be litigated as
described in subparagraph 2(a) above, and
any fees and expenses claimed pursuant to
paragraph 13 above, by filing the attached
Joint Motion to Vacate Preliminary Injunc-
tion and to Dismiss Claims, and the attached
Consent Order. The parties agree that the
Court shall retain jurisdiction to: (a) Con-
sider the entry of an order in accordance
with the terms of paragraph 5 above; (b) re-
solve the issue to be litigated as described in
subparagraph 2(a) above; (c) determine any
fees and expenses claimed pursuant to para-
graph 13 above; and (d) for the purpose of en-
forcing the terms of this Agreement. The
parties further agree that such jurisdiction,
except with respect to the issue described in
paragraph 2 above, will be retained only
until the later of the implementation of
paragraph 11 above or the completion of the
releases called for in paragraph 5 above.
Plaintiffs and the Nixon estate further agree
that they will not challenge any regulations
issued by the Archives which implement and
are consistent with this Agreement.

15. The terms of this Agreement may not
be altered except with the written consent of
the parties. Nothing in this Agreement con-
stitutes an admission of liability or wrong-
doing on the part of any party.

Executed this 12th day of April, 1996.

For Plaintiffs Stanley I. Kutler and Public
Citizen:

Alan B. Morrison,
(D.C. Bar No. 073114), Public Citizen Litiga-
tion Group, 1600 20th Street NW., Wash-
ington, DC 20009, (202) 538-1000.
For Defendant John W. Carlin:
Anne L. Weismann,
(D.C. Bar No. 298190)
Judry L. Subar,
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(D.C. Bar No. 347518)
Alina S. Kofsky,

(D.C. Bar No. 419093), Department of Justice,
Federal Programs Branch, Civil Division, 901
E Street NW., Room 1010, Washington, DC
205630, (202) 514-4523.

For Defendant-Intervenors John H. Taylor
and William E. Griffin:

Herbert J. Miller,
(D.C. Bar No. 026120)
R. Stan Mortenson,
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(D.C. Bar No. 114678)

Scott L. Nelson,

(D.C. Bar No. 413548)

Ellen Fels Berkman,

(D.C. Bar No. 433310)

Miller, Cassidy, Larroca & Lewin,

2666 M Street, NW., Washington, DC 20037,
(202) 293-6400.

[61 FR 17846, Apr. 23, 1996, as amended at 67
FR 44766, July 5, 2002]
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