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certified claim to the debtor’s new em-
ploying agency before collection may 
begin. 

(2) Notice to the debtor. The Presidio 
Trust will provide to the debtor a copy 
of any notices and certifications sent 
to the creditor agency under paragraph 
(d)(1) of this section. 

(e) Request for hearing official. The 
Presidio Trust will provide a hearing 
official upon the creditor agency’s re-
quest with respect to the Presidio 
Trust employee. 

PART 1012—LEGAL PROCESS: TESTI-
MONY BY EMPLOYEES AND PRO-
DUCTION OF RECORDS 

GENERAL INFORMATION 

Sec. 
1012.1 What does this part cover? 
1012.2 What is the Presidio Trust’s policy on 

granting requests for employee testi-
mony or Presidio Trust records? 

RESPONSIBILITIES OF REQUESTERS 

1012.3 How can I obtain employee testimony 
or Presidio Trust records? 

1012.4 If I serve a subpoena duces tecum, 
must I also submit a Touhy Request? 

1012.5 What information must I put in my 
Touhy Request? 

1012.6 How much will I be charged? 
1012.7 Can I get an authenticated copy of a 

Presidio Trust record? 

RESPONSIBILITIES OF THE PRESIDIO TRUST 

1012.8 How will the Presidio Trust process 
my Touhy Request? 

1012.9 What criteria will the Presidio Trust 
consider in responding to my Touhy Re-
quest? 

RESPONSIBILITIES OF EMPLOYEES 

1012.10 What must I, as an employee, do 
upon receiving a request? 

1012.11 Must I get approval before testifying 
as an expert witness other than on behalf 
of the United States in a Federal pro-
ceeding in which the United States is a 
party or has a direct and substantial in-
terest? 

AUTHORITY: 16 U.S.C. 460bb appendix; 40 
U.S.C. 102; 44 U.S.C. 2901 and 3102. 

SOURCE: 74 FR 42030, Aug. 20, 2009, unless 
otherwise noted. 

GENERAL INFORMATION 

§ 1012.1 What does this part cover? 

(a) This part describes how the Pre-
sidio Trust responds to requests or sub-
poenas for: 

(1) Testimony by employees in State, 
territorial or Tribal judicial, legisla-
tive or administrative proceedings con-
cerning information acquired while 
performing official duties or because of 
an employee’s official status; 

(2) Testimony by employees in Fed-
eral court civil proceedings in which 
the United States or the Presidio Trust 
is not a party concerning information 
acquired while performing official du-
ties or because of an employee’s offi-
cial status; 

(3) Testimony by employees in any 
judicial or administrative proceeding 
in which the United States or the Pre-
sidio Trust, while not a party, has a di-
rect and substantial interest; 

(4) Official records or certification of 
such records for use in Federal, State, 
territorial or Tribal judicial, legisla-
tive or administrative proceedings. 

(b) In this part, ‘‘employee’’ means a 
current or former Presidio Trust em-
ployee, or Board member, including a 
contractor or special government em-
ployee, except as the Presidio Trust 
may otherwise determine in a par-
ticular case. 

(c) This part does not apply to: 
(1) Congressional requests or sub-

poenas for testimony or records; 
(2) Federal court civil proceedings in 

which the United States or the Pre-
sidio Trust is a party; 

(3) Federal administrative pro-
ceedings; 

(4) Federal, State and Tribal criminal 
court proceedings; 

(5) Employees who voluntarily tes-
tify, while on their own time or in ap-
proved leave status, as private citizens 
as to facts or events that are not re-
lated to the official business of the 
Presidio Trust. The employee must 
state for the record that the testimony 
represents the employee’s own views 
and is not necessarily the official posi-
tion of the Presidio Trust. See 5 CFR 
2635.702(b), 2635.807(b). 
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(6) Testimony by employees as expert 
witnesses on subjects outside their offi-
cial duties, except that they must ob-
tain prior approval if required by 
§ 1012.11. 

(d) This part does not affect the 
rights of any individual or the proce-
dures for obtaining records under the 
Freedom of Information Act (FOIA), 
Privacy Act, or statutes governing the 
certification of official records. The 
Presidio Trust FOIA and Privacy Act 
regulations are found at parts 1007 and 
1008 of this chapter. 

(e) Nothing in this part is intended to 
impede the appropriate disclosure 
under applicable laws of Presidio Trust 
information to Federal, State, terri-
torial, Tribal, or foreign law enforce-
ment, prosecutorial, or regulatory 
agencies. 

(f) This part only provides guidance 
for the internal operations of the Pre-
sidio Trust, and neither creates nor is 
intended to create any enforceable 
right or benefit against the United 
States or the Presidio Trust. 

§ 1012.2 What is the Presidio Trust’s 
policy on granting requests for em-
ployee testimony or Presidio Trust 
records? 

(a) Except for proceedings covered by 
§ 1012.1(c) and (d), it is the Presidio 
Trust’s general policy not to allow its 
employees to testify or to produce Pre-
sidio Trust records either upon request 
or by subpoena. However, if the party 
seeking such testimony or records re-
quests in writing, the Presidio Trust 
will consider whether to allow testi-
mony or production of records under 
this part. The Presidio Trust’s policy 
ensures the orderly execution of its 
mission and programs while not imped-
ing any proceeding inappropriately. 

(b) No Presidio Trust employee may 
testify or produce records in any pro-
ceeding to which this part applies un-
less authorized by the Presidio Trust 
under §§ 1012.1 through 1012.11. United 
States ex rel. Touhy v. Ragen, 340 U.S. 
462 (1951). 

RESPONSIBILITIES OF REQUESTERS 

§ 1012.3 How can I obtain employee 
testimony or Presidio Trust 
records? 

(a) To obtain employee testimony, 
you must submit: 

(1) A written request (hereafter a 
‘‘Touhy Request;’’ see § 1012.5 and 
United States ex rel. Touhy v. Ragen, 340 
U.S. 462 (1951)); and 

(2) A statement that you will submit 
a valid check for costs to the Presidio 
Trust, in accordance with § 1012.6, if 
your Touhy Request is granted. 

(b) To obtain official Presidio Trust 
records, you must submit: 

(1) A Touhy Request; and 
(2) A statement that you agree to pay 

the costs of search and/or duplication 
in accordance with the provisions gov-
erning requests under the Freedom of 
Information Act in part 1007 of this 
chapter, if your Touhy Request is 
granted. 

(c) You must send your Touhy Re-
quest to both: 

(1) The employee; and 
(2) The General Counsel of the Pre-

sidio Trust. 
(d) The address of Presidio Trust em-

ployees and the General Counsel is: 
Presidio Trust, 34 Graham Street, P.O. 
Box 29052, San Francisco, CA 94129–0052. 

§ 1012.4 If I serve a subpoena duces 
tecum, must I also submit a Touhy 
request? 

Yes. If you serve a subpoena for em-
ployee testimony or if you serve a sub-
poena duces tecum for records in the 
possession of the Presidio Trust, you 
also must submit a Touhy Request. 

§ 1012.5 What information must I put 
in my Touhy Request? 

Your Touhy Request must: 
(a) Identify the employee or record; 
(b) Describe the relevance of the de-

sired testimony or records to your pro-
ceeding and provide a copy of the 
pleadings underlying your request; 

(c) Identify the parties to your pro-
ceeding and any known relationships 
they have with the Presidio Trust or to 
its mission or programs; 

(d) Show that the desired testimony 
or records are not reasonably available 
from any other source; 
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(e) Show that no record could be pro-
vided and used in lieu of employee tes-
timony; 

(f) Provide the substance of the testi-
mony expected of the employee; and 

(g) Explain why you believe your 
Touhy Request meets the criteria spec-
ified in § 1012.9. 

§ 1012.6 How much will I be charged? 

We will charge you the costs, includ-
ing travel expenses, for employees to 
testify under the relevant substantive 
and procedural laws and regulations. 
You must pay costs for record produc-
tion in accordance with the provisions 
governing requests under the Freedom 
of Information Act in part 1007 of this 
chapter. Estimated Costs must be paid 
in advance by check or money order 
payable to the Presidio Trust. Upon de-
termination of the precise costs, the 
Presidio Trust will either reimburse 
you for any overpayment, or charge 
you for any underpayment, which 
charges must be paid within 10 business 
days by check or money order payable 
to the Presidio Trust. 

§ 1012.7 Can I get an authenticated 
copy of a Presidio Trust record? 

Yes. We may provide an authenti-
cated copy of a Presidio Trust record, 
for purposes of admissibility under 
Federal, State or Tribal law. We will do 
this only if the record has been offi-
cially released or would otherwise be 
released under parts 1007 or 1008 of this 
chapter, or this part. 

RESPONSIBILITIES OF THE PRESIDIO 
TRUST 

§ 1012.8 How will the Presidio Trust 
process my Touhy Request? 

(a) The Executive Director will de-
cide whether to grant or deny your 
Touhy Request. The Presidio Trust’s 
General Counsel, or his or her agent, 
may negotiate with you or your attor-
ney to refine or limit both the timing 
and content of your Touhy Request. 
When necessary, the General Counsel 
also will coordinate with the Depart-
ment of Justice to file appropriate mo-
tions, including motions to remove the 
matter to Federal court, to quash, or 
to obtain a protective order. 

(b) We will limit the Presidio Trust’s 
decision to allow employee testimony 
to the scope of your Touhy Request. 

(c) If you fail to follow the require-
ments of this part, we will not allow 
the testimony or produce the records. 

(d) If your Touhy Request is com-
plete, we will consider the request 
under § 1012.9. 

§ 1012.9 What criteria will the Presidio 
Trust consider in responding to my 
Touhy Request? 

In deciding whether to grant your 
Touhy Request, the Executive Director 
will consider: 

(a) Your ability to obtain the testi-
mony or records from another source; 

(b) The appropriateness of the em-
ployee testimony and record produc-
tion under the relevant regulations of 
procedure and substantive law, includ-
ing the FOIA or the Privacy Act; and 

(c) The Presidio Trust’s ability to: 
(1) Conduct its official business 

unimpeded; 
(2) Maintain impartiality in con-

ducting its business; 
(3) Minimize the possibility that the 

Presidio Trust will become involved in 
issues that are not related to its mis-
sion or programs; 

(4) Avoid spending public employees’ 
time for private purposes; 

(5) Avoid any negative cumulative ef-
fect of granting similar requests; 

(6) Ensure that privileged or pro-
tected matters remain confidential; 
and 

(7) Avoid undue burden on the Pre-
sidio Trust. 

RESPONSIBILITIES OF EMPLOYEES 

§ 1012.10 What must I, as an employee, 
do upon receiving a request? 

(a) If you receive a request or sub-
poena that does not include a Touhy 
Request, you must immediately notify 
your supervisor and the Presidio 
Trust’s General Counsel for assistance 
in issuing the proper response. 

(b) If you receive a Touhy Request, 
you must promptly notify your super-
visor and forward the request to the 
General Counsel. After consulting with 
the General Counsel, the Executive Di-
rector will decide whether to grant the 
Touhy Request under § 1012.9. 
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(c) All decisions granting or denying 
a Touhy Request must be in writing. 
The Executive Director must ask the 
General Counsel for advice when pre-
paring the decision. 

(d) Under 28 U.S.C. 1733, Federal Rule 
of Civil Procedure 44(a)(1), or com-
parable State or Tribal law, a request 
for an authenticated copy of a Presidio 
Trust record may be granted by the 
person having the legal custody of the 
record. If you believe that you have 
custody of a record: 

(1) Consult the General Counsel to 
determine if you can grant a request 
for authentication of records; and 

(2) Consult the General Counsel con-
cerning the proper form of the authen-
tication (as authentication require-
ments may vary by jurisdiction). 

§ 1012.11 Must I get approval before 
testifying as an expert witness 
other than on behalf of the United 
States in a Federal proceeding in 
which the United States is a party 
or has a direct and substantial in-
terest? 

(a) You must comply with 5 CFR 
2635.805(c), which details the authoriza-

tion procedure for an employee to tes-
tify as an expert witness, not on behalf 
of the United States, in any proceeding 
before a court or agency of the United 
States in which the United States is a 
party or has a direct and substantial 
interest. This procedure means: 

(1) You must obtain the written ap-
proval of the Presidio Trust’s General 
Counsel; 

(2) You must be in an approved leave 
status if you testify during duty hours; 
and 

(3) You must state for the record that 
you are appearing as a private indi-
vidual and that your testimony does 
not represent the official views of the 
Presidio Trust. 

(b) If you testify as an expert witness 
on a matter outside the scope of your 
official duties, and which is not cov-
ered by paragraph (a) of this section, 
you must comply with 5 CFR 2635.802. 
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