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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 2012), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in eleven separate volumes. For the period beginning January 1, 2001, a ‘“‘List
of CFR Sections Affected’ is published at the end of each CFR volume.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’”’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.
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The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘‘Contents” entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Printing Office. Phone 202-512-1800, or 866-512-1800
(toll-free). E-mail, gpo@custhelp.com.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

CHARLES A. BARTH,
Director,

Office of the Federal Register.
July 1, 2012.
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THIS TITLE

Title 40—PROTECTION OF ENVIRONMENT is composed of thirty-four volumes. The
parts in these volumes are arranged in the following order: Parts 1-49, parts 50—
51, part 52 (52.01-52.1018), part 52 (52.1019-52.2019), part 52 (52.2020-end of part 52),
parts 53-59, part 60 (60.1-end of part 60, sections), part 60 (Appendices), parts 61—
62, part 63 (63.1-63.599), part 63 (63.600-63.1199), part 63 (63.1200-63.1439), part 63
(63.1440-63.6175), part 63 (63.6580-63.8830), part 63 (63.8980-end of part 63) parts 64—
71, parts 72-80, parts 81-84, part 85-§86.5699-99, part 86 (86.600-1-end of part 86), parts
87-95, parts 96-99, parts 100-135, parts 136-149, parts 150-189, parts 190-259, parts
260-265, parts 266-299, parts 300-399, parts 400-424, parts 425-699, parts 700-789, parts
790-999, and part 1000 to end. The contents of these volumes represent all current
regulations codified under this title of the CFR as of July 1, 2012.

Chapter I—Environmental Protection Agency appears in all thirty-four vol-
umes. Regulations issued by the Council on Environmental Quality, including
an Index to Parts 1500 through 1508, appear in the volume containing part 1000
to end. The OMB control numbers for title 40 appear in §9.1 of this chapter.

For this volume, Susannah C. Hurley was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Michael L. White, as-
sisted by Ann Worley.
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CHAPTER I—ENVIRONMENTAL PROTECTION
AGENCY

EDITORIAL NOTE: Nomenclature changes to chapter I appear at 66 FR 47324, 47325, Aug. 2,
2000, and 66 FR 34375, 34376, June 28, 2001.

SUBCHAPTER A—GENERAL

Part Page
1 Statement of organization and general information 5
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3 Cross-media electronic reporting ..........cceevvvevvennenn.. 70
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programs or activities receiving Federal finan-

cial assiStanCe ...ccoviiiiiiiiiii e 82
6 Procedures for implementing the National Envi-

ronmental Policy Act and assessing the environ-

mental effects abroad of EPA actions .................. 98
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ceiving Federal assistance from the Environ-

mental Protection AQency .....ccoovvvvviiviiiiiiininnn.n. 116
8 Environmental impact assessment of nongovern-

mental activities in Antarctica ............c.oeevinnennl. 132
9 OMB approvals under the Paperwork Reduction

At 140
10 Administrative claims under Federal Tort Claims

At 164
11 Security classification regulations pursuant to Ex-

ecutive Order 11652 ......ccoiiiiiiiiiiiiieiieieieeeieans 168
12 Nondiscrimination on the basis of handicap in pro-

grams or activities conducted by the Environ-

mental Protection AZENCY ....ovvvvvviiiiiiiiiiiiiiinnnnnn. 172
13 Claims collection standards .......ccooeeveiiiiiiiiiinninennnns 177
14 Employee personal property claims ........cceeevvnvnennn.. 194
16 Implementation of Privacy Act of 1974 ................... 197
17 Implementation of the Equal Access to Justice Act

in EPA administrative proceedings .........ccccoo...... 209
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SUBCHAPTER A—GENERAL

PART 1—STATEMENT OF ORGANI-
ZATION AND GENERAL INFOR-
MATION

Subpart A—Introduction

Se

1.1 Creation and authority.

1.3 Purpose and functions.

1.5 Organization and general information.
1.7 Location of principal offices.

Subpart B—Headquarters

General.
Office of the Administrator.
Staff Offices.
Offices of the Associate Administra-
tors.
1.29 Office of Inspector General.
1.31 Office of General Counsel.
1.33 Office of Administration and Resources
Management.
1.35 Office of Enforcement and Compliance
Monitoring.
1.37 Office of External Affairs.
1.39 Office of Policy, Planning and Evalua-
tion.
1.41 Office of Air and Radiation.
1.43 Office of Prevention, Pesticides and
Toxic Substances.
1.45 Office of Research and Development.
1.47 Office of Solid Waste and Emergency
Response.
1.49 Office of Water.

1.25
1.27

Subpart C—Field Installations

1.61 Regional Offices.
AUTHORITY: 5 U.S.C. 552.

SOURCE: 50 FR 26721, June 28, 1985, unless
otherwise noted.

Subpart A—Introduction

§1.1 Creation and authority.

Reorganization Plan 3 of 1970, estab-
lished the U.S. Environmental Protec-
tion Agency (EPA) in the Executive
branch as an independent Agency, ef-
fective December 2, 1970.

§1.3 Purpose and functions.

The U.S. Environmental Protection
Agency permits coordinated and effec-
tive governmental action to assure the
protection of the environment by abat-
ing and controlling pollution on a sys-
tematic basis. Reorganization Plan 3 of

1970 transferred to EPA a variety of re-
search, monitoring, standard setting,
and enforcement activities related to
pollution abatement and control to
provide for the treatment of the envi-
ronment as a single interrelated sys-
tem. Complementary to these activi-
ties are the Agency’s coordination and
support of research and antipollution
activities carried out by State and
local governments, private and public
groups, individuals, and educational in-
stitutions. EPA reinforces efforts
among other Federal agencies with re-
spect to the impact of their operations
on the environment.

§1.5 Organization and general infor-
mation.

(a) The U.S. Environmental Protec-
tion Agency’s basic organization con-
sists of Headquarters and 10 Regional
Offices. EPA Headquarters in Wash-
ington, DC maintains overall planning,
coordination and control of EPA pro-
grams. Regional Administrators head
the Regional Offices and are respon-
sible directly to the Administrator for
the execution of the Agency’s programs
within the boundaries of their Regions.

(b) EPA’s Directives System contains
definitive statements of EPA’s organi-
zation, policies, procedures, assign-
ments of responsibility, and delega-
tions of authority. Copies are available
for public inspection and copying at
the Management and Organization Di-
vision, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460. Information can
be obtained from the Office of Public
Affairs at all Regional Offices.

(c) EPA conducts procurement pursu-
ant to the Federal Property and Ad-
ministrative Services Act, the Federal
Procurement Regulations, and imple-
menting EPA regulations.

§1.7 Location of principal offices.

(a) The EPA Headquarters is in
Washington, DC. The mailing address
is 1200 Pennsylvania Ave., NW., Wash-
ington, DC 20460.

(b) The addresss of (and States served
by) the EPA Regional Offices (see §1.61)
are:



§1.21

(1) Region I, U.S. Environmental Pro-
tection Agency, 5 Post Office Square—
Suite 100, Boston, MA 02109-3912. (Con-

necticut, Maine, Massachusetts, New
Hampshire, Rhode Island, and
Vermont.)

(2) Region II, U.S. Environmental
Protection Agency, Room 900, 26 Fed-
eral Plaza, New York, NY 10278. (New
Jersey, New York, Puerto Rico, and the
Virgin Islands.)

(3) Region III, U.S. Environmental
Protection Agency, 841 Chestnut
Street, Philadelphia, PA 19107. (Dela-
ware, Maryland, Pennsylvania, Vir-
ginia, West Virginia, and the District
of Columbia.)

(4) Region IV, U.S. Environmental

Protection Agency, 345 Courtland
Street NE., Atlanta, GA 30365. (Ala-
bama, Florida, Georgia, Kentucky,
Mississippi, North Carolina, South

Carolina, and Tennessee.)

(5) Region V, U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, IL 60604. (Illinois,
Indiana, Michigan, Minnesota, Ohio
and Wisconsin.)

(6) Region VI, U.S. Environmental
Protection Agency, 1201 Elm Street,
Dallas, TX 75270. (Arkansas, Louisiana,
New Mexico, Oklahoma, and Texas.)

(7) Region VII, U.S. Environmental
Protection Agency, 726 Minnesota Ave-
nue, Kansas City, KS 66101. (Iowa, Kan-
sas, Missouri, and Nebraska.)

(8) Region VIII, U.S. Environmental
Protection Agency, 999 18th street, One
Denver Place, Denver, CO 80202. (Colo-
rado, Montana, North Dakota, South
Dakota, Utah, and Wyoming.)

(9) Region IX, U.S. Environmental
Protection Agency, 75 Hawthorne
Street, San Francisco, California 94105.
(Arizona, California, Hawaii, Nevada;
the territories of American Samoa and
Guam; the Commonwealth of the
Northern Mariana Islands; the terri-
tories of Baker Island, Howland Island,
Jarvis Island, Johnston Atoll, Kingman
Reef, Midway Atoll, Palmyra Atoll,
and Wake Islands; and certain U.S.
Government activities in the freely as-
sociated states of the Republic of the
Marshall Islands, the Federated States
of Micronesia, and the Republic of
Palau.)

(10) Region X, U.S. Environmental
Protection Agency, 1200 Sixth Avenue,
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Seattle, WA 98101. (Alaska, Idaho, Or-
egon, and Washington.)

[60 FR 26721, June 28, 1985, as amended at 62
FR 1833, Jan. 14, 1997; 756 FR 69349, Nov. 12,
2010; 76 FR 49670, Aug. 11, 2011]

Subpart B—Headquarters

§1.21 General.

EPA Headquarters is comprised of:

(a) The Office of the Administrator;

(b) Two Associate Administrators
and four staff offices which advise the
Administrator on cross-cutting Agency
headquarters and regional issues and
conduct programs with respect to
EPA’s interface with other national
and international governmental orga-
nizations;

(c) The Office of Inspector General;

(d) The Office of General Counsel; and

(e) Nine operational offices, each
headed by an Assistant Administrator,
responsible for carrying out EPA’s
major environmental and administra-
tive programs.

§1.23 Office of the Administrator.

The Environmental Protection Agen-
cy is headed by an Administrator who
is appointed by the President, by and
with the consent of the Senate. The
Administrator is responsible to the
President for providing overall super-
vision to the Agency, and is assisted by
a Deputy Administrator also appointed
by the President, by and with the con-
sent of the Senate. The Deputy Admin-
istrator assists the Administrator in
the discharge of Agency duties and re-
sponsibilities and serves as Acting Ad-
ministrator in the absence of the Ad-
ministrator.

§1.25 Staff Offices.

(a) Office of Administrative Law
Judges. The Office of Administrative
Law Judges, under the supervision of
the Chief Administrative Law Judge, is
responsible for presiding over and con-
ducting formal hearings, and issuance
of initial decisions, if appropriate, in
such proceedings. The Office provides
supervision of the Administrative Law
Judges, who operate as a component of
the Office of Administrative Law
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Judges, in certain Agency Regional Of-
fices. The Office provides the Agency
Hearing Clerk.

(b) Office of Civil Rights. The Office of
Civil Rights, under the supervision of a
Director, serves as the principal ad-
viser to the Administrator with respect
to EPA’s civil rights programs. The Of-
fice develops policies, procedures, and
regulations to implement the Agency’s
civil rights responsibilities, and pro-
vides direction to Regional and field
activities in the Office’s area of respon-
sibilities. The Office implements and
monitors the Agency’s equal employ-
ment opportunity program; provides
advice and guidance to EPA program
officials and Regional Administrators
on EEO matters; serves as advocate for
furthering career opportunities for mi-
norities and women; and processes
complaints of discrimination for Agen-
cy disposition. The office assures:

(1) Maximum participation of minor-
ity business enterprises under EPA
contracts and grants;

(2) Equal employment opportunity
under Agency service contracts, con-
struction contracts, and grants;

(3) Compliance with the Davis-Bacon
Act and related acts;

(4) Compliance with the provisions of
laws affecting Agency programs requir-
ing nondiscrimination on account of
age and physical handicap and;

(b) Services or benefits are dispensed
under any program or activity receiv-
ing Agency financial assistance on a
nondiscrimination basis.

(c) Science Advisory Board. The
Science Advisory Board, under the di-
rection of a Director, provides expert
and independent advice to the Adminis-
trator on the scientific and technical
issues facing the Agency. The Office
advises on broad, scientific, technical
and policy matters; assesses the results
of specific research efforts; assists in
identifying emerging environmental
problems; and advises the Adminis-
trator on the cohesiveness and cur-
rency of the Agency’s scientific pro-
grams.

(d) Office of Small and Disadvantaged
Business Utilization. The Office of Small
and Disadvantaged Business Utiliza-
tion, under the supervision of a Direc-
tor, is responsible for developing policy
and procedures implementing the

§1.25

Agency’s small and disadvantaged busi-
ness utilization responsibilities. The
Office provides information and assist-
ance to components of the Agency’s
field offices responsible for carrying
out related activities. The Office devel-
ops and implements a program to pro-
vide the maximum utilization of
women-owned business enterprises in
all aspects of EPA contract work; in
collaboration with the Procurement
and Contracts Management Division,
develops programs to stimulate and
improve involvement of small and mi-
nority business enterprises; and rec-
ommends the assignment of technical
advisers to assist designated Procure-
ment Center Representatives of the
Small Business Administration in their
duties. The Office represents EPA at
hearings, interagency meetings, con-
ferences and other appropriate forums
on matters related to the advancement
of these cited business enterprises in
EPA’s Federal Contracting Program.

(e)(1) Environmental Appeals Board.
The Environmental Appeals Board is a
permanent body with continuing func-
tions composed of no more than four
Board Members designated by the Ad-
ministrator. The Board shall decide
each matter before it in accordance
with applicable statutes and regula-
tions. The Board typically shall sit on
matters before it in three-Member pan-
els, and shall decide each matter by a
majority vote. In the event that ab-
sence or recusal prevents a three-Mem-
ber panel, the Board shall sit on a mat-
ter as a panel of two Members, and two
Members shall constitute a quorum
under such circumstances. The Board
in its sole discretion shall establish
panels to consider matters before it.
The Board’s decisions regarding panel
size and composition shall not be re-
viewable. In the case of a tie vote, the
matter shall be referred to the Admin-
istrator to break the tie.

(2) Functions. The Environmental Ap-
peals Board shall exercise any author-
ity expressly delegated to it in this
title. With respect to any matter for
which authority has not been expressly
delegated to the Environmental Ap-
peals Board, the Environmental Ap-
peals Board shall, at the Administra-
tor’s request, provide advice and con-
sultation, make findings of fact and



§1.27

conclusions of law, prepare a rec-
ommended decision, or serve as the
final decisionmaker, as the Adminis-
trator deems appropriate. In per-
forming its functions, the Environ-
mental Appeals Board may consult
with any EPA employee concerning
any matter governed by the rules set
forth in this title, provided such con-
sultation does not violate applicable ex
parte rules in this title.

(3) Qualifications. Bach member of the
Environmental Appeals Board shall be
a graduate of an accredited law school
and a member in good standing of a
recognized bar association of any State
or the District of Columbia. Board
Members shall not be employed by the
Office of Enforcement, the Office of the
General Counsel, a Regional Office, or
any other office directly associated
with matters that could come before
the Environmental Appeals Board. A
Board Member shall recuse himself or
herself from deciding a particular case
if that Board Member in previous em-
ployment performed prosecutorial or
investigative functions with respect to
the case, participated in the prepara-
tion or presentation of evidence in the
case, or was otherwise personally in-
volved in the case.

[60 FR 26721, June 28, 1985, as amended at 57
FR 5323, Feb. 13, 1992; 63 FR 67780, Dec. 9,
1998]

§1.27 Offices of the Associate Adminis-
trators.

(a) Office of International Activities.
The Office of International Activities,
under the supervision of an Associate
Administrator, provides direction to
and supervision of the activities, pro-
grams, and staff assigned to the Office
of International Activities. All of the
functions and responsibilities of the
Associate Administrator are Agency-
wide, and apply to all international ac-
tivities of the Agency. The Office de-
velops policies and procedures for the
direction of the Agency’s international
programs and activities, subject to
U.S. foreign policy, and assures that
adequate program, scientific, and legal
inputs are provided. It conducts con-
tinuing evaluations of the Agency’s
international activities and makes ap-
propriate recommendations to the Ad-
ministrator. The Office advises the Ad-
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ministrator and principal Agency offi-
cials on the progress and effect of for-
eign and international programs and
issues. The Office serves as the Admin-
istrator’s representative in contacts
with the Department of State and
other Federal agencies concerned with
international affairs. It negotiates ar-
rangements or understandings relating
to international cooperation with for-
eign organizations. The Office coordi-
nates Agency international contacts
and commitments; serves as the focal
point for responding to requests for in-
formation relating to EPA inter-
national activities; and provides an ini-
tial point of contact for all foreign
visitors. The Office maintains liaison
with all relevant international organi-
zations and provides representation
where appropriate. It establishes Agen-
cy policy, and approves annual plans
and modifications for travel abroad and
attendance at international con-
ferences and events. It provides admin-
istrative support for the general activi-
ties of the Executive Secretary of the
U.S. side of the US-USSR/PRC agree-
ments on environmental protection
and of the U.S. Coordinator for the
NATO Committee on the Challenges of
Modern Society. The Office supervises
these programs with respect to activi-
ties which are completely within the
purview of EPA.

(b) Office of Regional Operations. The
Office of Regional Operations, under
the supervision of an Associate Admin-
istrator, reports directly to the Admin-
istrator and Deputy Administrator.
The Office serves as the primary com-
munications link between the Adminis-
trator/Deputy Administrator and the
Regional Administrators. It provides a
Headquarters focus for ensuring the in-
volvement of Regions, or consideration
of Regional views and needs, in all as-
pects of the Agency’s work. The Office
is responsible for assuring Regional
participation in Agency decision-mak-
ing processes, assessing the impact of
Headquarters actions on Regional oper-
ations, and acting as ombudsman to re-
solve Regional problems on behalf of
the Administrator. The Associate Ad-
ministrator coordinates Regional
issues, organizes Regional Adminis-
trator meetings and work groups; and
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coordinates Regional responses to spe-
cific issues. In addition, the Office is
responsible for working with the Re-
gional Offices to further the consistent
application of national program poli-
cies by reinforcing existing administra-
tive, procedural, and program policy
mechanisms as well as through initi-
ation of reviews of significant Regional
issues of interest to the Administrator.
It continually monitors responsiveness
and compliance with established poli-
cies and technical needs through for-
mal and informal contact and free dia-
logue. The Office initiates and con-
ducts on-site field visits to study, ana-
lyze, and resolve problems of Regional,
sectional, and national scale.

§1.29 Office of Inspector General.

The Office of Inspector General as-
sumes overall responsibility for audits
and investigations relating to EPA pro-
grams and operations. The Office pro-
vides leadership and coordination and
recommends policies for other Agency
activities designed to promote econ-
omy and efficiency and to prevent and
detect fraud and abuse is such pro-
grams and operations. The Office of the
Inspector General informs the Admin-
istrator, Deputy Administrator, and
Congress of serious problems, abuses
and deficiencies relating to EPA pro-
grams and operations, and of the neces-
sity for and progress of corrective ac-
tion; and reviews existing and proposed
legislation and regulations to assess
the impact on the administration of
EPA’s programs and operations. The
Office recommends policies for, and
conducts or coordinates relationships
between, the Agency and other Fed-
eral, State and local government agen-
cies, and nongovernmental entities on
all matters relating to the promotion
of economy and efficiency in the ad-
ministration of, or the prevention and
detection of fraud and abuse in, pro-
grams and operations administered by
the Agency.

§1.31 Office of General Counsel.

The Office of General Counsel is
under the supervision of the General
Counsel who serves as the primary
legal adviser to the Administrator. The
office provides legal services to all or-
ganizational elements of the Agency

§1.33

with respect to all Agency programs
and activities and also provides legal
opinions, legal counsel, and litigation
support; and assists in the formulation
and administration of the Agency’s
policies and programs as legal adviser.

§1.33 Office of Administration and Re-
sources Management.

The Office of Administration and Re-
sources Management is under the su-
pervision of the Assistance Adminis-
trator for Administration and Re-
sources Management who provides
services to all of the programs and ac-
tivities of the Agency, except as may
be specifically noted. In addition, the
Assistant Administrator has primary
responsibility Agencywide for policy
and procedures governing the func-
tional areas outlined below. The major
functions of the Office include re-
sources management and systems (in-
cluding budget and financial manage-
ment), personnel services, occupational
health and safety, administrative serv-
ices, organization and management
analysis and systems development, in-
formation management and services,
automated data processing systems,
procurement through contracts and
grants, and human resources manage-
ment. This Office is the primary point
of contact and manages Agencywide in-
ternal controls, audit resolution and
follow up, and government-wide man-
agement improvement initiatives. In
the performance of the above functions
and responsibilities, the Assistant Ad-
ministrator for Administration and Re-
sources Management represents the
Administrator in communications with
the Office of Management and Budget,
Office of Personnel Management, Gen-
eral Accounting Office, General Serv-
ices Administration, Department of the
Treasury, and other Federal agencies
prescribing requirements for the con-
duct of Government budget, fiscal man-
agement and administrative activities.

(a) Office of Administration and Re-
sources Management, Research Triangle
Park, North Carolina, (RTP). The Office
of Administration and Resources Man-
agement (OARM), RTP, under the su-
pervision of a Director, provides serv-
ices to all of the programs and activi-
ties at RTP and certain financial and
automated data processing services
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Agencywide. The major functions of
the Office include personnel services,
financial management, procurement
through contracts, library and other
information services, general services
(including safety and security, prop-
erty and supply, printing, distribution,
facilities and other administrative
services) and providing both local RTP
and Agencywide automated data proc-
essing systems services. The Director,
OARM, RTP, supervises the Office of
Administration, Financial Manage-
ment and Data Processing, RTP.

(b) Office of Administration, Cincinnati,
Ohio. The Office of Administration at
Cincinnati, Ohio, under the supervision
of a Director, provides and administers
personnel, procurement, safety and se-
curity, property and supply, printing,
distribution, facilities, and other ad-
ministrative service programs at Cin-
cinnati and other specified geographic
locations.

(c) Office of the Comptroller. The Of-
fice of the Comptroller, under the su-
pervision of the Comptroller, is respon-
sible for Agencywide budget, resources
management and financial manage-
ment functions, including program
analysis and planning; budget formula-
tion, preparation and execution; fund-
ing allotments and allocations; and de-
veloping and maintaining accounting
systems, fiscal controls, and systems
for payroll and disbursements. The As-
sistant Administrator’s resource sys-
tems responsibilities are administered
by this Office.

(d) Office of Administration. The Office
of Administration, under the super-
vision of a Director, is responsible for
the development and conduct of pro-
grams for personnel policies, proce-
dures and operations; organization and
management systems, control, and
services; facilities, property and space
management; personnel and property
security; policies, procedures, and oper-
ations related to procurement through

grants, contracts, and interagency
agreements; and occupational health
and safety.

(e) Office of Information Resources
Management. The Office of Information
Resources Management (OIRM), under
the supervision of a Director, provides
for an information resource manage-
ment program (IRM) consistent with
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the provisions of Public Law 96-511.
The Office establishes policy, goals and
objectives for implementation of IRM;
develops annual and long-range plans
and budgets for IRM functions and ac-
tivities; and promotes IRM concepts
throughout the Agency. The Office co-
ordinates IRM activities; plans, devel-
ops and operates information systems
and services in support of the Agency’s
management and administrative func-
tions, and other Agency programs and
functions as required. The Office over-
sees the performance of these activities
when carried out by other Agency com-
ponents. The Office performs liaison
for interagency sharing of information
and coordinates IRM activities with
OMB and GSA. The Office ensures com-
pliance with requirements of Public
Law 96-511 and other Federal laws, reg-
ulations, and guidelines relative to
IRM; and chairs the Agency’s IRM
Steering Committee. The Office devel-
ops Agency policies and standards; and
administers or oversees Agency pro-
grams for library systems and services,
internal records management, and the
automated collection, processing, stor-
age, retrieval and transmission of data
by or for Agency components and pro-
grams. The Office provides national
program policy and technical guidance
for: The acquisition of all information
technology, systems and services by or
for Agency components and programs,
inculding those systems and services
acquired by grantees and contractors
using Agency funds; the operation of
all Agency computers and tele-
communications hardware and facili-
ties; and the establishment and/or ap-
plication of telecommunications and
Federal information processing stand-
ards. The Office reviews and evaluates
information systems and services, in-
cluding office automation, which are
operated by other Agency components;
and sets standards for and approves the
selection of Agency personnel who are
responsible for the technical manage-
ment of these activities. The Office co-
ordinates its performance of these
functions and activities with the Agen-
cy’s information collection policies and
budgets managed by the Office of Pol-
icy, Planning and Evaluation.
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(f) The Office of Human Resources
Management. The Office of Human Re-
sources Management (OHRM), under
the supervision of a Director, designs
strategies, plans, and policies aimedat
developing and training all employees,
revitalizing EPA organizations, and
matching the right people with the
right jobs. The Office is responsible for
developing and assuring implementa-
tion of policies and practices necessary
for EPA to meet its present and future
workforce needs. This includes consid-
eration of the interrelationships be-
tween the environmental protection
workforce needs of EPA and State gov-
ernments. For Senior Executive Serv-
ice (SES) personnel, SES candidates,
Presidential Executive Interchange
Participants, and Management Interns,
OHRM establishes policies; assesses
and projects Agency executive needs
and workforce capabilities; creates, es-
tablishes, and implements training and
development strategies and programs;
provides the full range of personnel
functions; supports the Performance
Review Board (PRB) and the Executive
Resources Board (ERB); and reassigns
SES personnel with the concurrence of
the ERB. For the areas of workforce
management and employee and organi-
zational development, OHRM develops
strategies, plans, and policies; coordi-
nates Agencywide implementation of
those strategies, plans, and policies;
and provides technical assistance to
operating personnel offices and States.
OHRM, in cooperation with the Office
of the Comptroller, evaluates problems
with previous workyear use, monitors
current workyear utilization, and
projects future workyear needs in co-
ordination with the Agency’s budget
process. The Office is the lead office for
coordination of human resources man-
agement with the Agency’s Strategic
Planning and Management System.
The Office develops methodologies and
procedures for evaluations of Agency
human resources management activi-
ties; conducts evaluations of human re-
sources management activities Agen-
cywide; and carries out human re-
sources management projects of special
interest to Agency management. The
Office coordinates its efforts with the
Office of Administration (specifically
the Personnel Management Division
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and the Management and Organization
Division), the Office of the Comp-
troller, the Office of Information Re-
sources Management, and the Office of
Policy, Planning and Evaluation.

§1.35 Office of Enforcement and Com-
pliance Monitoring.

The Office of Enforcement and Com-
pliance Monitoring, under the super-
vision of the Assistant Administrator
for Enforcement and Compliance Moni-
toring, serves as the principal adviser
to the Administrator in matters con-
cerning enforcement and compliance;
and provides the principal direction
and review of civil enforcement activi-
ties for air, water, waste, pesticides,
toxics, and radiation. The Assistant
Administrator reviews the efforts of
each Assistant and Regional Adminis-
trator to assure that EPA develops and
conducts a strong and consistent en-
forcement and compliance monitoring
program. The Office manages the na-
tional criminal enforcement program;
ensures coordination of media office
administrative compliance programs,
and civil and criminal enforcement ac-
tivities; and provides technical exper-
tise for enforcement activities.

§1.37 Office of External Affairs.

(a) Office of Federal Activities. The Of-
fice of Federal Activities is headed by
a Director who reports to the Assistant
Administrator for External Affairs and
supervises all the functions of the Of-
fice. The Director acts as national pro-
gram manager for five major programs
that include:

(1) The review of other agency envi-
ronmental impact statements and
other major actions under the author-
ity of Section 309 of the Clean Air Act;

(2) EPA compliance with the Na-
tional Environmental Policy Act
(NEPA) and related laws, directives,
and Executive policies concerning spe-
cial environmental areas and cultural
resources;

(3) Compliance with Executive policy
on American Indian affairs and the de-
velopment of programs for environ-
mental protection on Indian lands; and

(4) The development and oversight of
national programs and internal poli-
cies, strategies, and procedures for im-
plementing Executive Order 12088 and
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other administrative or statutory pro-
visions concerning compliance with en-
vironmental requirements by Federal
facilities. The Director chairs the
Standing Committee on Implementa-
tion of Executive Order 12088. The Of-
fice serves as the Environmental Pro-
tection Agency’s (EPA) principal point
of contact and liaison with other Fed-
eral agencies and provides consultation
and technical assistance to those agen-
cies relating to EPA’s areas of exper-
tise and responsibility. The Office ad-
ministers the filing and information
system for all Federal Environmental
Impact Statements under agreement
with the Council on Environmental
Quality (CEQ) and provides liaison
with CEQ on this function and related
matters of NEPA program administra-
tion. The Office provides a central
point of information for EPA and the
public on environmental impact assess-
ment techniques and methodologies.

(b) Office of Public Affairs. The Office
of Public Affairs is under the super-
vision of a Director who serves as chief
spokesperson for the Agency and as a
principal adviser, along with the As-
sistant Administrator for External Af-
fairs, to the Adminstrator, Deputy Ad-
ministrator, and Senior Management
Officials, on public affairs aspects of
the Agency’s activities and programs.
The Office of Public Affairs provides to
the media adequate and timely infor-
mation as well as responses to queries
from the media on all EPA program ac-
tivities. It assures that the policy of
openness in all information matters, as
enunciated by the Administrator, is
honored in all respects. Develops publi-
cations to inform the general public of
major EPA programs and activities; it
also develops informational materials
for internal EPA use in Headquarters
and at the Regions, Labs and Field Of-
fices. It maintains clearance systems
and procedures for periodicals and non-
technical information developed by
EPA for public distribution, and re-
views all publications for public affairs
interests. The Office of Public Affairs
provides policy direction for, and co-
ordination and oversight of EPA’s com-
munity relations program. It provides
a system for ensuring that EPA edu-
cates citizens and responds to their
concerns about all environmental
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issues and assures that there are oppor-
tunities for public involvement in the
resolution of problems. The Office su-
pervises the production of audio-visual
materials, including graphics, radio
and video materials, for the general
public and for internal audiences, in
support of EPA policies and programs.
The Office provides program direction
and professional review of the perform-
ance of public affairs functions in the
Regional Offices of EPA, as well as at
laboratories and other field offices. The
Office of Public Affairs is responsible
for reviewing interagency agreements
and Headquarters purchase request req-
uisitions expected to result in con-
tracts in the area of public information
and community relations. It develops
proposals and reviews Headquarters
grant applications under consideration
when public affairs goals are involved.

(c) Office of Legislative Analysis. The
Office of Legislative Analysis, under
the supervision of a Director who
serves in the capacity of Legislative
Counsel, is responsible for legislative
drafting and liaison activities relating
to the Agency’s programs. It exercises
responsibility for legislative drafting;
reports to the Office of Management
and Budget and congressional commit-
tees on proposed legislation and pend-
ing and enrolled bills, as required by
OMB Circular No. A-19 and Bulletin
No. 72-6; provides testimony on legisla-
tion and other matters before congres-
sional committees; and reviews tran-
scripts of legislative hearings. It main-
tains liaison with the Office of Con-
gressional Liaison on all Agency ac-
tivities of interest to the Congress. The
Office works closely with the staffs of
various Assistant Administrators, As-
sociate Administrators, Regional Ad-
ministrators, and Staff Office Directors
in accordance with established Agency
procedures, in the development of the
Agency’s legislative program. The Of-
fice assists the Assistant Adminis-
trator for External Affairs and the
Agency’s senior policy officials in guid-
ing legislative initiatives through the
legislative process. It advises the As-
sistant Administrator for Administra-
tion and Resources Management in
matters pertaining to appropriations
legislation. It works closely with the
Office of Federal Activities to assure
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compliance with Agency procedures for
the preparation of environmental im-
pact statements, in relation to pro-
posed legislation and reports on legis-
lation. The Office coordinates with the
Office of Management and Budget,
other agencies, and congressional staff
members on matters within its area of
responsibility; and develops suggested
State and local environmental legisla-
tive proposals, using inputs provided
by other Agency components. The Leg-
islative Reference Library provides leg-
islative research services for the Agen-
cy. The Library secures and furnishes
congressional materials to all EPA em-
ployees and, if available, to other Gov-
ernment agencies and private organiza-
tions; and it also provides the service
of securing, upon request, EPA reports
and materials for the Congress.

(d) Office of Congressional Liaison. The
Office of Congressional Liaison is
under the supervision of a Director who
serves as the principal adviser to the
Administrator with respect to congres-
sional activities. All of the functions
and responsibilities of the Director are
Agencywide and apply to the provision
of services with respect to all of the
programs and activities of the Agency.
The Office serves as the principal point
of congressional contact with the
Agency and maintains an effective liai-
son with the Congress on Agency ac-
tivities of interest to the Congress and,
as necessary, maintains liaison with
Agency Regional and field officials,
other Government agencies, and public
and private groups having an interest
in legislative matters affecting the
Agency. It assures the provision of
prompt response to the Congress on all
inquiries relating to activities of the
Agency; and monitors and coordinates
the continuing operating contacts be-
tween the staff of the Office of the
Comptroller and staff of the Appropria-
tions Subcommittees of Congress.

(e) Office of Community and Intergov-
ernmental Relations. The Office of Com-
munity and Intergovernmental Rela-
tions is under the supervision of a Di-
rector who serves as the principal point
of contact with public interest groups
representing general purpose State and
local governments, and is the principal
source of advice and information for
the Administrator and the Assistant
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Administrator for External Affairs on
intergovernmental relations. The Of-
fice maintains liaison on intergovern-
mental issues with the White House
and Office of Management and Budget
(OMB); identifies and seeks solutions
to emerging intergovernmental issues;
recommends and coordinates personal
involvement by the Administrator and
Deputy Administrator in relations
with State, county, and local govern-
ment officials; coordinates and assists
Headquarters components in their han-
dling of broad-gauged and issue-ori-
ented intergovernmental problems. It
works with the Regional Administra-
tors and the Office of Regional Oper-
ations to encourage the adoption of im-
proved methods for dealing effectively
with State and local governments on
specific EPA program initiatives;
works with the Immediate Office of the
Administrator, Office of Congressional
Liaison, Office of Public Affairs, and
the Regional Offices to develop and
carry out a comprehensive liaison pro-
gram; and tracks legislative initiatives
which affect the Agency’s intergovern-
mental relations. It advises and sup-
ports the Office Director in imple-
menting the President’s Environ-
mental Youth Awards program.

[60 FR 26721, June 28, 1985, as amended at 52
FR 30359, Aug. 14, 1987]

§1.39 Office of Policy, Planning and
Evaluation.

The Assistant Administrator for Pol-
icy, Planning and Evaluation services
as principal adviser to the Adminis-
trator on Agency policy and planning
issues and as such is responsible for su-
pervision and management of the fol-
lowing: Policy analysis; standards and
regulations; and management strategy
and evaluation. The Assistant Admin-
istrator represents the Administrator
with Congress and the Office of Man-
agement and Budget, and other Federal
agencies prescribing requirements for
conduct for Government management
activities.

(a) Office of Policy Analysis. The Of-
fice of Policy Analysis is under the su-
pervision of a Director who performs
the following functions on an Agency-
wide basis: economic analysis of Agen-
cy programs, policies, standards, and
regulations, including the estimation
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of abatement costs; research into de-
veloping new benefits models; benefit-
cost analyses; impact assessments; in-
termediate and long-range strategic
studies; consultation and analytical as-
sistance in the areas described above to
senior policy and program officials and
other offices in the Agency; develop-
ment and coordination proposals for
major new Agency initiatives; liaison
with other agencies; universities, and
interest groups on major policy issues
and development of a coordinated
Agency position; and development of
integrated pollution control strategies
for selected industrial and geo-
graphical areas.

(b) Office of Standards and Regula-
tions. The Office of Standards and Reg-
ulations is under the supervision of a
Director who is responsible for: involv-
ing the Office of Policy, Planning and
Evaluation (OPPE) in regulatory re-
view; conducting technical and statis-
tical analyses of proposed standards,
regulations and guidelines; serving as
the Agency focal point for identifying,
developing and implementing alter-
natives to conventional ‘‘command and
control” regulations; conducting anal-
yses of Agency activities related to
chemical substances and providing
mechanisms for establishing regu-
latory priorities and resolving sci-
entific issues affecting rulemaking; en-
suring Agency compliance with the Pa-
perwork Reduction Act; evaluating and
reviewing all Agency information col-
lection requests and activities, and, in
cooperation with the Office of Adminis-
tration and Resources Management
and the Office of Management Systems
and Evaluation, evaluating Agency
management and uses of data for deci-
sion-making.

(c) Office of Management Systems and
Evaluation. The Office of Management
Systems and Evaluation is under the
supervision of a Director who directs
and coordinates the development, im-
plementation and administration of
Agencywide systems for planning,
tracking, and evaluating the accom-
plishments of Agency programs. In
consultation with other offices, the Of-
fice develops a long-range policy
framework for Agency goals, and objec-
tives, identifies strategies for achiev-
ing goals, establishes timetables for
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objectives, and ensures that programs
are evaluated against their accom-
plishments of goals.

§1.41 Office of Air and Radiation.

The Office of Air and Radiation is
under supervision of the Assistant Ad-
ministrator for Air and Radiation who
serves as principal adviser to the Ad-
ministrator in matters pertaining to
air and radiation programs, and is re-
sponsible for the management of these
EPA programs: Program policy devel-
opment and evaluation; environmental
and pollution sources’ standards devel-
opment; enforcement of standards; pro-
gram policy guidance and overview,
technical support or conduct of compli-
ance activities and evaluation of Re-
gional air and radiation program ac-
tivities; development of programs for
technical assistance and technology
transfer; and selected demonstration
programs.

(a) Office of Mobile Sources. The Office
of Mobile Sources, under the super-
vision of a Director, is responsible for
the mobile source air pollution control
functions of the Office of Air and Radi-
ation. The Office is responsible for:
Characterizing emissions from mobile
sources and related fuels; developing
programs for their control, including
assessment of the status of control
technology and in-use vehicle emis-
sions; for carrying out, in coordination
with the Office of Enforcement and
Compliance Monitoring as appropriate,
a regulatory compliance program to
ensure adherence of mobile sources to
standards; and for fostering the devel-
opment of State motor vehicles emis-
sion inspection and maintenance pro-
grams.

(b) Office of Air Quality Planning and
Standards. The Office of Air Quality
Planning and Standards, under the su-
pervision of a Director, is responsible
for the air quality planning and stand-
ards functions of the Office of Air and
Radiation. The Director for Air Quality
Planning and Standards is responsible
for emission standards for new sta-
tionary sources, and emission stand-
ards for hazardous pollutants; for de-
veloping national programs, technical
policies, regulations, guidelines, and
criteria for air pollution control; for
assessing the national air pollution
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control program and the success in
achieving air quality goals; for pro-
viding assistance to the States, indus-
try and other organizations through
personnel training activities and tech-
nical information; for providing tech-
nical direction and support to Regional
Offices and other organizations; for
evaluating Regional programs with re-
spect to State implementation plans
and strategies, technical assistance,
and resource requirements and alloca-
tions for air related programs; for de-
veloping and maintaining a national
air programs data system, including
air quality, emissions and other tech-
nical data; and for providing effective
technology transfer through the trans-
lation of technological developments
into improved control program proce-
dures.

(c) Office of Radiation Programs. The
Office of Radiation Programs, under
the supervision of a Director, is respon-
sible to the Assistant Administrator
for Air and Radiation for the radiation
activities of the Agency, including de-
velopment of radiation protection cri-
teria, standards, and policies; measure-
ment and control of radiation expo-
sure; and research requirements for ra-
diation programs. The Office provides
technical assistance to States through
EPA Regional Offices and other agen-
cies having radiation protection pro-
grams; establishes and directs a na-
tional surveillance and investigation
program for measuring radiation levels
in the environment; evaluates and as-
sesses the impact of radiation on the
general public and the environment;
and maintains liaison with other public
and private organizations involved in
environmental radiation protection ac-
tivities. The Office coordinates with
and assists the Office of Enforcement
and Compliance Monitoring in enforce-
ment activities where EPA has juris-
diction. The Office provides editorial
policy and guidance, and assists in pre-
paring publications.

§1.43 Office of Prevention, Pesticides
and Toxic Substances.

The Assistant Administrator serves
as the principal adviser to the Admin-
istrator in matters pertaining to as-
sessment and regulation of pesticides
and toxic substances and is responsible
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for managing the Agency’s pesticides
and toxic substances programs under
the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA); the Federal
Food, Drug, and Cosmetic Act; the
Toxic Substances Control Act (TSCA);
and for promoting coordination of all
Agency programs engaged in toxic sub-
stances activities. The Assistant Ad-
ministrator has responsibility for es-
tablishing Agency strategies for imple-
mentation and integration of the pes-
ticides and the toxic substances pro-
grams under applicable Federal stat-
utes; developing and operating Agency
programs and policies for assessment
and control of pesticides and toxic sub-
stances; developing recommendations
for Agency priorities for research,
monitoring, regulatory, and informa-
tion-gathering activities relating to
pesticides and toxic substances; devel-
oping scientific, technical, economic,
and social data bases for the conduct of
hazard assessments and evaluations in
support of toxic substances and pes-
ticides activities; directing pesticides
and toxic substances compliance pro-
grams; providing toxic substances and
pesticides program guidance to EPA
Regional Offices; and monitoring, eval-
uating, and assessing pesticides and
toxic substances program operations in
EPA Headquarters and Regional Of-
fices.

(a) Office of Pesticide Programs. The
Office of Pesticide Programs, under the
management of a Director and Deputy
Director are responsible to the Assist-
ant Administrator for leadership of the
overall pesticide activities of the Agen-
cy under the authority of the Federal
Insecticide, Fungicide, and Rodenticide
Act and several provisions of the Fed-
eral Food, Drug, and Cosmetic Act, in-
cluding the development of strategic
plans for the control of the national
environmental pesticide situation.
Such plans are implemented by the Of-
fice of Pesticide Programs, other EPA
components, other Federal agencies, or
by State, local, and private sectors.
The Office is also responsible for estab-
lishment of tolerance levels for pes-
ticide residues which occur in or on
food; registration and reregistration of
pesticides; special review of pesticides
suspected of posing unreasonable risks
to human health or the environment;
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monitoring of pesticide residue levels
in food, humans, and nontarget fish
and wildlife; preparation of pesticide
registration guidelines; development of
standards for the registration and re-
registration of pesticide products; pro-
vision of program policy direction to
technical and manpower training ac-
tivities in the pesticides area; develop-
ment of research needs and monitoring
requirements for the pesticide program
and related areas; review of impact
statements dealing with pesticides; and
carrying out of assigned international
activities.

(b) Office of Pollution Prevention and
Toxics. The Office of Pollution Preven-
tion and Toxics (OPPT), under the
management of a Director and Deputy
Director is responsible to the Assistant
Administrator for those activities of
the Agency mandated by the Toxic
Substances Control Act. The Director
is responsible for developing and oper-
ating Agency programs and policies for
new and existing chemicals. In each of
these areas, the Director is responsible
for information collection and coordi-
nation; data development; health, envi-
ronmental and economic assessment;
and negotiated or regulatory control
actions. The Director provides oper-
ational guidance to EPA Regional Of-
fices, reviews and evaluates toxic sub-
stances activities at EPA Headquarters
and Regional Offices; coordinates
TSCA activities with other EPA offices
and Federal and State agencies, and
conducts the export notification re-
quired by TSCA and provides informa-
tion to importers. The Director is re-
sponsible for developing policies and
procedures for the coordination and in-
tegration of Agency and Federal activi-
ties concerning toxic substances. The
Director is also responsible for coordi-
nating communication with the indus-
trial community, environmental
groups, and other interested parties on
matters relating to the implementa-
tion of TSCA; providing technical sup-
port to international activities man-
aged by the Office of International Ac-
tivities; and managing the joint plan-
ning of toxic research and development
under the auspices of the Pesticides/
Toxic Substances Research Committee.

(c) Office of Compliance Monitoring.
The Office of Compliance Monitoring,
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under the supervision of a Director,
plans, directs, and coordinates the pes-
ticides and toxic substances compli-
ance programs of the Agency. More
specifically, the Office provides a na-
tional pesticides and toxic substances
compliance overview and program pol-
icy direction to the Regional Offices
and the States, prepares guidance and
policy on compliance issues, estab-
lishes compliance priorities, provides
technical support for litigation activ-
ity, concurs on enforcement actions,
maintains liaison with the National
Enforcement Investigations Center, de-
velops annual fiscal budgets for the na-
tional programs, and manages fiscal
and personnel resources for the Head-
quarters programs. The Office directs
and manages the Office of Prevention,
Pesticides and Toxic Substances’ lab-
oratory data integrity program which
conducts laboratory inspections and
audits of testing data. The Office issues
civil administrative complaints and
other administrative orders in cases of
first impression, overriding national
significance, or violations by any enti-
ty located in more than one Region.
The office coordinates with the Office
of General Counsel and the Office of
Enforcement and Compliance Moni-
toring in an attorney-client relation-
ship, with those Offices providing legal
support for informal and formal admin-
istrative resolutions of violations; for
conducting litigation; for interpreting
statutes, regulations and other legal
precedents covering EPA’s activities;
and for advising program managers on
the legal implications of alternative
courses of action. The Office of Compli-
ance Monitoring coordinates with the
Office of Pesticide Programs in the
conduct of pesticide enforcement com-
pliance and registration programs
under the Federal Insecticide, Fun-
gicide, and Rodenticide Act and par-
ticipates in decisions involving the
cancellation or suspension of registra-
tion. The Office establishes policy and
operating procedures for pesticide com-
pliance activities including sampling
programs, export certification, moni-
toring programs to assure compliance
with experimental use permits, pes-
ticide use restrictions, and record-
keeping requirements, and determines
when and whether compliance actions
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are appropriate. The Office establishes
policy and guidance for the State coop-
erative enforcement agreement pro-
gram and the applicator training and
certification program. The Office of
Compliance Monitoring also coordi-
nates with the Office of Pollution Pre-
vention and Toxics in the conduct of
regulatory and compliance programs
under the Toxic Substances Control
Act and participates in regulation de-
velopment for TSCA. The Office par-
ticipates in the control of imminent
hazards under TSCA, inspects facilities
subject to TSCA regulation as a part of
investigations which are national in
scope or which require specialized ex-
pertise, and samples and analyzes
chemicals to determine compliance
with TSCA. The Office coordinates and
provides guidance to other TSCA com-
pliance activities, including the State
cooperative enforcement agreement
program and the preparation of admin-
istrative suits.

[60 FR 26721, June 28, 1985, as amended at 57
FR 28087, June 24, 1992]

§1.45 Office of Research and Develop-
ment.

The Office of Research and Develop-
ment is under the supervision of the
Assistant Administrator for Research
and Development who serves as the
principal science adviser to the Admin-
istrator, and is responsible for the de-
velopment, direction, and conduct of a
national research, development and
demonstration program in: Pollution
sources, fate, and health and welfare
effects; pollution prevention and con-
trol, and waste management and utili-
zation technology; environmental
sciences; and monitoring systems. The
Office participates in the development
of Agency policy, standards, and regu-
lations and provides for dissemination
of scientific and technical knowledge,
including analytical methods, moni-
toring techniques, and modeling meth-
odologies. The Office serves as coordi-
nator for the Agency’s policies and pro-
grams concerning carcinogenesis and
related problems and assures appro-
priate quality control and standardiza-
tion of analytical measurement and
monitoring techniques utilized by the
Agency. The Office exercises review
and concurrence responsibilities on an
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Agencywide basis in all budgeting and
planning actions involving monitoring
which require Heardquarters approval.

(a) Office of Acid Deposition, Environ-
mental Monitoring and Quality Assur-
ance. The Office of Acid Deposition, En-
vironmental Monitoring and Quality
Assurance (OADEMQA), under the su-
pervision of an Office Director, is re-
sponsible for planning, managing and
evaluating a comprehensive program
for:

(1) Monitoring the cause and effects
of acid deposition;

(2) Research and development on the
causes, effects and corrective steps for
the acid deposition phenomenon;

(3) Research with respect to the
transport and fate of pollutants which
are released into the atmosphere;

(4) Development and demonstration
of techniques and methods to measure
exposure and to relate ambient con-
centrations to exposure by critical re-
ceptors;

(5) Research, development and dem-
onstration of new monitoring methods,
systems, techniques and equipment for
detection, identification and character-
ization of pollutants at the source and
in the ambient environment and for
use as reference or standard moni-
toring methods;

(6) Establishment, direction and co-
ordination of Agencywide Quality As-
surance Program; and

(7) Development and provision of
quality assurance methods, techniques
and material including validation and
standardization of analytical methods,
sampling techniques, quality control
methods, standard reference materials,
and techniques for data collection,
evaluation and interpretation. The Of-
fice identifies specific research, devel-
opment, demonstration and service
needs and priorities; establishes pro-
gram policies and guidelines; develops
program plans including objectives and
estimates of resources required to ac-
complish objectives; administers the
approved program and activities; as-
signs program responsibility and re-
sources to the laboratories assigned by
the Assistant Administrator; directs
and supervises assigned laboratories in
program administration; and conducts
reviews of program progress and takes



§1.45

action as necessary to assure timeli-
ness, quality and responsiveness of out-
puts.

(b) Office of Environmental Engineering
and Technology Demonstration. The Of-
fice of Environmental Engineering and
Technology Demonstration (OEETD)
under the supervision of a Director, is
responsible for planning, managing,
and evaluating a comprehensive pro-
gram of research, development, and
demonstration of cost effective meth-
ods and technologies to:

(1) Control Environmental impacts
associated with the extraction, proc-
essing, conversion, and transportation
of energy, minerals, and other re-
sources, and with industrial processing
and manufacturing facilities;

(2) Control environmental impacts of
public sector activities including pub-
licly-owned waste water and solid
waste facilities;

(3) Control and manage hazardous
waste generation, storage, treatment,
and disposal;

(4) Provide innovative technologies
for response actions under Superfund
and technologies for control of emer-
gency spills of oils and hazardous
waste;

(5) Improve drinking water supply
and system operations, including im-
proved understanding of water supply
technology and water supply criteria;

(6) Characterize, reduce, and mitigate
indoor air pollutants including radon;
and

(7T) Characterize, reduce, and mitigate
acid rain precursors from stationary
sources. Development of engineering
data needed by the Agency in review-
ing premanufacturing notices relative
to assessing potential release and expo-
sure to chemicals, treatability by
waste treatment systems, containment
and control of genetically engineered
organisms, and development of alter-
natives to mitigate the likelihood of
release and exposure to existing chemi-
cals. In carrying out these responsibil-
ities, the Office develops program plans
and manages the resources assigned to
it; implements the approved programs
and activities; assigns objectives and
resources to the OEETD laboratories;
conducts appropriate reviews to assure
the quality, timeliness, and responsive-
ness of outputs; and conducts analyses
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of the relative environmental and so-
cioeconomic impacts of engineering
methods and control technologies and
strategies. The Office of Environ-
mental Engineering and Technology
Demonstration is the focal point with-
in the Office of Research and Develop-
ment for providing liaison with the
rest of the Agency and with the De-
partment of Energy on issues associ-
ated with energy development. The Of-
fice is also the focal point within the
Office of Research and Development for
liaison with the rest of the Agency on
issues related to engineering reseach
and development and the control of
pollution discharges.

(c) Office of Environmental Processes
and Effects Research. The Office of Envi-
ronmental Processes and Effects Re-
search, under the supervision of the Di-
rector, is responsible for planning,
managing, and evaluating a com-
prehensive research program to de-
velop the scientific and technological
methods and data necessary to under-
stand ecological processes, and predict
broad ecosystems impacts, and to man-
age the entry, movement, and fate of
pollutants upon nonhuman organisms
and ecosystems. The comprehensive
program includes:

(1) The development of organism and
ecosystem level effect data needed for
the establishment of standards, cri-
teria or guidelines for the protection of
nonhuman components of the environ-
ment and ecosystems integrity and the
prevention of harmful human exposure
to pollutants;

(2) The development of methods to
determine and predict the fate, trans-
port, and environmental levels which
may result in human exposure and ex-
posure of nonhuman components of the
environment, resulting from the dis-
charge of pollutants, singly or in com-
bination into the environment, includ-
ing development of source criteria for
protection of environmental quality;

(3) The development and demonstra-
tion of methods for the control or man-
agement of adverse environmental im-
pacts from agriculture and other rural
nonprofit sources;

(4) The development and demonstra-
tion of integrated pest management
strategies for the management of agri-
culture and urban pests which utilize



Environmental Protection Agency
alternative biological, cultural and
chemical controls;

(5) The development of a laboratory
and fieldscale screening tests to pro-
vide data that can be used to predict
the behavior of pollutants in terms of
movement in the environmental, accu-
mulation in the food chain, effects on
organisms, and broad escosystem im-
pacts;

(6) Coordination of interagency re-
search activities associated with the
health and environmental impacts of
energy production and use; and

(7) development and demonstration of
methods for restoring degraded eco-
system by means other than source
control.

(d) Office of Health Research. The Of-
fice of Health Research under the su-
pervision of a Director, is responsible
for the management of planning, im-
plementing, and evaluating a com-
prehensive, integrated human health
research program which documents
acute and chronic adverse effects to
man from environmental exposure to
pollutants and determines those expo-
sures which have a potentially adverse
effect on humans. This documentation
is utilized by ORD for criteria develop-
ment and scientific assessments in sup-
port of the Agency’s regulating and
standard-setting activities. To attain
this objective, the program develops
tests systems and associated methods
and protocols, such as predictive mod-
els to determine similarities and dif-
ferences among test organisms and
man; develops methodology and con-
ducts laboratory and field research
studies; and develops interagency pro-
grams which effectively use pollutants.
The Office of Health Research is the
Agency’s focal point within the Office
of Research and Development for pro-
viding liaison relative to human health
effects and related human exposure
issues (excluding issues related to the
planning and implementation of re-
search on the human health effects of
energy pollutants that is conducted
under the Interagency Energy/Environ-
ment Program). It responds with recog-
nized authority to changing require-
ments of the Regions, program offices
and other offices for priority technical
assistance. In close coordination with
Agency research and advisory commit-
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tees, other agencies and offices, and
interaction with academic and other
independent scientific bodies, the Of-
fice develops health science policy for
the Agency. Through these relation-
ships and the scientific capabilities of
its laboratories and Headquarters
staffs, the Office provides a focal point
for matters pertaining to the effects of
human exposure to environmental pol-
lutants.

(e) Office of Health and Environmental
Assessment (OHEA). The Office of
Health and Environmental Assessment,
under the supervision of a Director, is
the principal adviser on matters relat-
ing to the development of health cri-
teria, health affects assessment and
risk estimation, to the Assistant Ad-
ministrator for Research and Develop-
ment. The Director’s Office: Develops
recommendations on OHEA programs
including the identification and devel-
opment of alternative program goals,
priorities, objectives and work plans;
develops recommendations on overall
office policies and means for their im-
plementation; performs the critical
path planning necessary to assure a
timely production of OHEA informa-
tion in response to program office
needs; serves as an Agency health as-
sessment advocate for issue resolution
and regulatory review in the Agency
Steering Committee, Science Advisory
Board, and in cooperation with other
Federal agencies and the scientific and
technical community; and provides ad-
ministrative support services to the
components of OHEA. The Director’s
Office provides Headquarters coordina-
tion for the Environmental Criteria
and Assessment Offices.

(f) Office of Exploratory Research. The
Office of Exploratory Research (OER),
under the supervision of a Director, is
responsible for overall planning, ad-
ministering, managing, and evaluating
EPA’s anticipatory and extramural
grant research in response to Agency
priorities, as articulated by Agency
planning mechanisms and ORD’s Re-
search Committees. The Director ad-
vises the Assistance Administrator on
the direction, scientific quality and ef-
fectiveness of ORD’s long-term sci-
entific review and evaluation; and re-
search funding assistance efforts. The
responsibilities of this office include:
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Administering ORD’s scientific review
of extramural requests for research
funding assistance; developing research
proposal solicitations; managing grant
projects; and ensuring project quality
and optimum dissemination of results.
The OER is responsible for analyzing
EPA’s long-range environmental re-
search concerns; forecasting emerging
and potential environmental problems
and manpower needs; identifying Fed-
eral workforce training programs to be
used by State and local governments;
assuring the participation of minority
institutions in environmental research
and development activities; and con-
ducting special studies in response to
high priority national environmental
needs and problems. This office serves
as an ORD focal point for university re-
lations and other Federal research and
development agencies related to EPA’s
extramural research program.

[50 FR 26721, June 28, 1985, as amended at 52
FR 30360, Aug. 14, 1987]

§1.47 Office of Solid Waste and Emer-
gency Response.

The Office of Solid Waste and Emer-
gency Response (OSWER), under the
supervision of the Assistant Adminis-
trator for Solid Waste and Emergency
Response, provides Agencywide policy,
guidance, and direction for the Agen-
cy’s solid and hazardous wastes and
emergency response programs. This Of-
fice has primary responsibility for im-
plementing the Resource Conservation
and Recovery Act (RCRA) and the
Comprehensive Environmental Re-
sponse, Compensation and Liability
Act (CERCLA—‘Superfund’’). In addi-
tion to managing those programs, the
Assistant Administrator serves as prin-
cipal adviser to the Administrator in
matters pertaining to them. The As-
sistant Administrator’s responsibilities
include: Program policy development
and evaluation; development of appro-
priate hazardous waste standards and
regulations; ensuring compliance with
applicable laws and regulations; pro-
gram policy guidance and overview,
technical support, and evaluation of
Regional solid and hazardous wastes
and emergency response activities; de-
velopment of programs for technical,
programmatic, and compliance assist-
ance to States and local governments;
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development of guidelines and stand-
ards for the land disposal of hazardous
wastes; analyses of the recovery of use-
ful energy from solid waste; develop-
ment and implementation of a program
to respond to uncontrolled hazardous
waste sites and spills (including oil
spills); long-term strategic planning
and special studies; economic and long-
term environmental analyses; eco-
nomic impact assessment of RCRA and
CERCLA regulations; analyses of alter-
native technologies and trends; and
cost-benefit analyses and development
of OSWER environmental criteria.

(a) Office of Waste Programs Emnforce-
ment. The Office of Waste Programs En-
forcement (OWPE), under the super-
vision of a Director, manages a na-
tional program of technical compliance
and enforcement under CERCLA and
RCRA. The Office provides guidance
and support for the implementation of
the CERCLA and RCRA compliance
and enforcement programs. This in-
cludes the development of program
strategies, long-term and yearly goals,
and the formulation of budgets and
plans to support implementation of
strategies and goals. The Office pro-
vides program guidance through the
development and issuance of policies,
guidance and other documents and
through training and technical assist-
ance. The Office oversees and supports
Regions and States in the implementa-
tion of the CERCLA and RCRA enforce-
ment programs. The Office may assume
responsibility for direct management
of a limited number of CERCLA and
RCRA enforcement actions which are
multi-regional in nature or are cases of
national significance. The Office serves
as the national technical expert for all
matters relating to CERCLA and
RCRA compliance and enforcement. It
represents the interest of the CERCLA
and RCRA enforcement programs to
other offices of the Agency. In coordi-
nation with the Office of External Af-
fairs (OEA) and IO-OSWER, represents
the program to external organizations,
including the Office of Management
and Budget (OMB), Congress, U.S. De-
partment of Justice and other Federal
agencies, the media, public interest
and industry groups, State and local
governments and their associations
and the public.
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(b) Office of Resource Conservation and
Recovery. The Office of Resource Con-
servation and Recovery, under the su-
pervision of a Director, is responsible
for the solid and hazardous waste ac-
tivities of the Agency. In particular,
this Office is responsible for imple-
menting the Resource Conservation
and Recovery Act. The Office provides
program policy direction to and eval-
uation of such activities throughout
the Agency and establishes solid and
hazardous wastes research require-
ments for EPA.

(c) Office of Emergency and Remedial
Response. The Office of Emergency and
Remedial Response, under the super-
vision of a Director, is responsible for
the emergency and remedial response
functions of the Agency (i.e.,
CERCLA). The Office is specifically re-
sponsible for:

(1) Developing national strategy, pro-
grams, technical policies, regulations,
and guidelines for the control of aban-
doned hazardous waste sites, and re-
sponse to and prevention of oil and haz-
ardous substance spills;

(2) Providing direction, guidance, and
support to the Environmental Re-
sponse Teams and overseeing their ac-
tivities;

(3) Providing direction, guidance, and
support to the Agency’s non-enforce-
ment emergency and remedial response
programs, including emergency and re-
medial responses to hazardous waste
sites;

(4) Developing national accomplish-
ment plans and resources;

(5) Scheduling the guidelines for pro-
gram plans;

(6) Assisting in the training of per-
sonnel;

(7) Monitoring and evaluating the
performance, progress, and fiscal sta-
tus of the Regions in implementing
emergency and remedial response pro-
gram plans;

(8) Maintaining liaison with con-
cerned public and private national or-
ganizations for emergency response;

(9) Supporting State emergency re-
sponse programs; and

(10) Coordinating Office activities
with other EPA programs.

(d) Office of Underground Storage
Tanks. The Office of Underground Stor-
age Tanks, under the supervision of a
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Director, is responsible for defining,
planning, and implementing regulation
of underground storage tanks con-
taining petroleum, petroleum products,
and chemical products. In particular,
this Office is responsible for overseeing
implementation of Subtitle I of the Re-
source Conservation and Recovery Act
(RCRA), as amended. The Office devel-
ops and promulgates regulations and
policies including notification, tank
design and installation, corrective ac-
tion, and State program approvals. It
also plans for an oversees utilization of
the Underground Storage Tank Trust
Fund established by the Superfund
Amendments and Reauthorization Act
of 1986 (SARA).

[60 FR 26721, June 28, 1985, as amended at 52
FR 30360, Aug. 14, 1987; 74 FR 30229, June 25,
2009]

§1.49 Office of Water.

The Office of Water, under the super-
vision of the Assistant Administrator
for Water who serves as the principal
adviser to the Administrator in mat-
ters pertaining to water programs, is
responsible for management of EPA’s
water programs. Functions of the Of-
fice include program policy develop-
ment and evaluation; environmental
and pollution source standards develop-
ment; program policy guidance and
overview; technical support; and eval-
uation of Regional water activities; the
conduct of compliance and permitting
activities as they relate to drinking
water and water programs; develop-
ment of programs for technical assist-
ance and technology transfer; develop-
ment of selected demonstration pro-
grams; economic and long-term envi-
ronmental analysis; and marine and es-
tuarine protection.

(a) Office of Water Enforcement and
Permits. The Office of Water Enforce-
ment and Permits, under the super-
vision of a Director, develops policies,
strategies, procedures and guidance for
EPA and State compliance monitoring,
evaluation, and enforcement programs
for the Clean Water Act and the Marine
Protection Research and Sanctuaries
Act. The Office also provides national
program direction to the National Pol-
lutant Discharge Elimination System
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permit program. The office has over-
view responsibilities and provides tech-
nical assistance to the regional activi-
ties in both enforcement and permit-
ting programs.

(b) Office of Water Regulations and
Standards. The Office of Water Regula-
tions and Standards, under the super-
vision of a Director, is responsible for
the Agency’s water regulations and
standards functions. The Office is re-
sponsible for developing an overall pro-
gram strategy for the achievement of
water pollution abatement in coopera-
tion with other appropriate program
offices. The Office assures the coordi-
nation of all national water-related ac-
tivities within this water program
strategy, and monitors national
progress toward the achievement of
water quality goals and is responsible
for the development of effluent guide-
lines and water quality standards, and
other pollutant standards, regulations,
and guidelines within the program re-
sponsibilities of the Office. It exercises
overall responsibility for the develop-
ment of effective State and Regional
water quality regulatory control pro-
grams. The Office is responsible for the
development and maintenance of a cen-
tralized water programs data system
including compatible water quality,
discharger, and program data files uti-
lizing, but not displacing, files devel-
oped and maintained by other program
offices. It is responsible for developing
national accomplishment plans and re-
source and schedule guidelines for
monitoring and evaluating the per-
formance, progress, and fiscal status of
the organization in implementing pro-
gram plans. The Office represents EPA
in activities with other Federal agen-
cies concerned with water quality regu-
lations and standards.

(c) Office of Municipal Pollution Con-
trol. The Office of Municipal Pollution
Control, under the supervision of a Di-
rector, is responsible for the Agency’s
water program operations functions.
The Office is responsible for developing
national strategies, program and policy
recommendations, regulations and
guidelines for municipal water pollu-
tion control; for providing technical di-
rection and support to Regional Offices
and other organizations; and for evalu-
ating Regional and State programs
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with respect to municipal point source
abatement and control, and manpower
development for water-related activi-
ties. The Office assures that priority
Headquarters and regional activities
are planned and carried out in a coordi-
nated and integrated fashion, including
developing and implementing data sub-
mission systems.

(d) Office of Drinking Water. The Of-
fice of Drinking Water, under the su-
pervision of a Director, is responsible
for water supply activities of the Agen-
cy, including the development of an
implementation strategy which pro-
vides the national policy direction and
coordination for the program. This Of-
fice develops regulations and guide-
lines to protect drinking water quality
and existing and future underground
sources of drinking water, develops
program policy and guidance for en-
forcement and compliance activities,
and recommends policy for water sup-
ply protection activities. The office
provides guidance and technical infor-
mation to State agencies, local utili-
ties, and Federal facilities through the
Regional Offices on program planning
and phasing; evaluates the national
level of compliance with the regula-
tions; plans and develops policy guid-
ance for response to national, Re-
gional, and local emergencies; reviews
and evaluates, with Regional Offices,
technical data for the designation of
sole-source aquifers; designs a national
program of public information; pro-
vides program policy direction for
technical assistance and manpower
training activities in the water supply
area; identifies research needs and de-
velops monitoring requirements for the
national water supply program; devel-
ops national accomplishments’ plans
and resource schedule guidelines for
monitoring and evaluating the pro-
gram plans, and program performance,
and fiscal status; develops program
plans, and budget and program status
reports for the water supply program;
coordinates water supply activities
with other Federal agencies as nec-
essary; and serves as liaison with the
National Drinking Water Advisory
Council.

(e) Office of Ground-Water Protection.
The Office of Ground-Water Protection,
under the supervision of a Director,
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oversees implementation of the Agen-
cy’s Ground-water Protection Strat-
egy. This Office coordinates support of
Headquarters and regional activities to
develop stronger State government or-
ganizations and programs which foster
ground-water protection. The Office di-
rects and coordinates Agency analysis
and approaches to unaddressed prob-
lems of ground-water contamination; is
principally responsible for establishing
and implementing a framework for de-
cision-making at EPA on ground-water
protection issues; and serves as the
focus of internal EPA policy coordina-
tion for ground-water.

(f) Office of Marine and Estuarine Pro-
tection. The Office of Marine and Estua-
rine Protection, under the supervision
of a Director, is responsible for the de-
velopment of policies and strategies
and implementation of a program to
protect the marine/estuarine environ-
ment, including ocean dumping. The
Office provides national direction for
the Chesapeake Bay and other estua-
rine programs, and policy oversight of
the Great Lakes Program.

(g) Office of Wetlands Protection. The
Office of Wetlands Protection, under
the supervision of a Director, admin-
isters the 404/Wetlands Program and
develops policies, procedures, regula-
tions, and strategies addressing the
maintenance, enhancement, and pro-
tection of the Nations Wetlands. The
Office coordinates Agency issues re-
lated to wetlands.

[60 FR 26721, June 28, 1985, as amended at 52
FR 30360, Aug. 14, 1987]

Subpart C—Field Installations

§1.61 Regional Offices.

Regional Administrators are respon-
sible to the Administrator, within the
boundaries of their Regions, for the
execution of the Regional Programs of
the Agency and such other responsibil-
ities as may be assigned. They serve as
the Administrator’s prinicipal rep-
resentatives in their Regions in con-
tacts and relationships with Federal,
State, interstate and local agencies, in-
dustry, academic institutions, and
other public and private groups. Re-
gional Administrators are responsible
for:
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(a) Accomplishing national program
objectives within the Regions as estab-
lished by the Administrator, Deputy
Administrator, Assistant Administra-
tors, Associate Administrators, and
Heads of Headquarters Staff Offices;

(b) Developing, proposing, and imple-
menting approved Regional programs
for comprehensive and integrated envi-
ronmental protection activities;

(c) Total resource management in
their Regions within guidelines pro-
vided by Headquarters;

(d) Conducting effective Regional en-
forcement and compliance programs;

(e) Translating technical program di-
rection and evaluation provided by the
various Assistant Administrators, As-
sociate Administrators and Heads of
Headquarters Staff Offices, into effec-
tive operating programs at the Re-
gional level, and assuring that such
programs are executed efficiently;

(f) Exercising approval authority for
proposed State standards and imple-
mentation plans; and

(g) Providing for overall and specific
evaluations of Regional programs, both
internal Agency and State activities.

PART 2—PUBLIC INFORMATION

Subpart A—Procedures for Disclosure of
Records Under the Freedom of Infor-
mation Act

Sec.

2.100 General provisions.

2.101 Where requests for records are to be
filed.

2.102 Procedures for making requests.

2.103 Responsibility for responding to re-
quests.

2.104 Responses to requests and appeals.

2.105 Exemption categories.

2.106 Preservation of records.

2.107 TFees.

2.108 Other rights and services.

Subpart B—Confidentiality of Business
Information

2.201 Definitions.

2.202 Applicability of subpart; priority
where provisions conflict; records con-
taining more than one kind of informa-
tion.

2.203 Notice to be included in EPA requests,
demands, and forms; method of asserting
business confidentiality claim; effect of
failure to assert claim at time of submis-
sion.

2.204 Initial action by EPA office.
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2.205 Final confidentiality determination
by EPA legal office.

2.206 Advance confidentiality determina-
tions.

2.207 Class determinations.

2.208 Substantive criteria for use in con-
fidentiality determinations.

2.209 Disclosure in special circumstances.

2.210 Nondisclosure for reasons other than
business confidentiality or where disclo-
sure is prohibited by other statute.

2.211 Safeguarding of business information;
penalty for wrongful disclosure.

2.212 Establishment of control offices for
categories of business information.

2.213 Designation by business of addressee
for notices and inquiries.

2.214 Defense of Freedom of Information
Act suits; participation by affected busi-
ness.

2.215 Confidentiality agreements.

2.216-2.300 [Reserved]

2.301 Special rules governing certain infor-
mation obtained under the Clean Air
Act.

2.302 Special rules governing certain infor-
mation obtained under the Clean Water
Act.

2.303 Special rules governing certain infor-
mation obtained under the Noise Control
Act of 1972.

2.304 Special rules governing certain infor-
mation obtained under the Safe Drinking
Water Act.

2.305 Special rules governing certain infor-
mation obtained under the Solid Waste
Disposal Act, as amended.

2.306 Special rules governing certain infor-
mation obtained under the Toxic Sub-
stances Control Act.

2.307 Special rules governing certain infor-
mation obtained under the Federal Insec-
ticide, Fungicide and Rodenticide Act.

2.308 Special rules governing certain infor-
mation obtained under the Federal Food,
Drug and Cosmetic Act.

2.309 Special rules governing certain infor-
mation obtained under the Marine Pro-
tection, Research and Sanctuaries Act of
1972.

2.310 Special rules governing certain infor-
mation obtained under the Comprehen-
sive Environmental Response, Compensa-
tion, and Liability Act of 1980, as amend-
ed.

2.311 Special rules governing certain infor-
mation obtained under the Motor Vehicle
Information and Cost Savings Act.

Subpart C—Testimony by Employees and
Production of Documents in Civil Legal
Proceedings Where the United States Is
Not a Party

2.401 Scope and purpose.
2.402 Policy on presentation of testimony
and production of documents.
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2.403 Procedures when voluntary testimony
is requested.

2.404 Procedures when an employee is sub-
poenaed.

2.405 Subpoenas duces tecum.

2.406 Requests for authenticated copies of
EPA documents.

AUTHORITY: 5 U.S.C. 301, 552 (as amended),
553; secs. 114, 205, 208, 301, and 307, Clean Air
Act, as amended (42 U.S.C. 7414, 7525, 7542,
7601, 7607); secs. 308, 501 and 509(a), Clean
Water Act, as amended (33 U.S.C. 1318, 1361,
1369(a)); sec. 13, Noise Control Act of 1972 (42
U.S.C. 4912); secs. 1445 and 1450, Safe Drink-
ing Water Act (42 U.S.C. 300j-4, 300j-9); secs.
2002, 3007, and 9005, Solid Waste Disposal Act,
as amended (42 U.S.C. 6912, 6927, 6995); secs.
8(c), 11, and 14, Toxic Substances Control Act
(15 U.S.C. 2607(c), 2610, 2613); secs. 10, 12, and
25, Federal Insecticide, Fungicide, and
Rodenticide Act, as amended (7 U.S.C. 136h,
136j, 136w); sec. 408(f), Federal Food, Drug
and Cosmetic Act, as amended (21 U.S.C.
346(f)); secs. 104(f) and 108, Marine Protection
Research and Sanctuaries Act of 1972 (33
U.S.C. 1414(f), 1418); secs. 104 and 115, Com-
prehensive Environmental Response, Com-
pensation, and Liability Act of 1980, as
amended (42 U.S.C. 9604 and 9615); sec. 505,
Motor Vehicle Information and Cost Savings
Act, as amended (15 U.S.C. 2005).

SOURCE: 41 FR 36902, Sept. 1, 1976, unless
otherwise noted.

Subpart A—Procedures for Disclo-
sure of Records Under the
Freedom of Information Act

SOURCE: 67 FR 67307, Nov. 5, 2002, unless
otherwise noted.

§2.100 General provisions.

(a) This subpart contains the rules
that the Environmental Protection
Agency (EPA or Agency) follows in
processing requests for records under
the Freedom of Information Act
(FOIA), 5 U.S.C. 552. The Agency also
has rules that it follows in processing
Freedom of Information (FOI) requests
for records submitted to it as Confiden-
tial Business Information (CBI). Such
records are covered in subpart B of this
part. Requests made by individuals for
records about themselves under the
Privacy Act of 1974 which are processed
under 40 CFR part 16, will also be treat-
ed as FOIA requests under this subpart.
This ensures that the requestor has ac-
cess to all responsive records. Informa-
tion routinely provided to the public as
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part of a regular EPA activity may be
provided to the public without fol-
lowing this subpart.

(b) When documents responsive to a
request are maintained for distribution
by agencies operating statutory-based
fee schedule programs, such as, but not
limited to, the Government Printing
Office or the National Technical Infor-
mation Service, EPA will inform the
requester of the steps necessary to ob-
tain records from these sources.

§2.101 Where requests for records are
to be filed.

(a) You may request records by writ-
ing to the Records, FOIA, and Privacy
Branch, Office of Environmental Infor-
mation, Environmental Protection
Agency, 1200 Pennsylvania Avenue
(2822T), NW, Washington, DC 20460; e-
mail: hq.foia@epa.gov. You may also ac-
cess EPA Headquarters and Regional
Freedom of Information Offices’ Web
sites at http:/www.epa.gov/foia and sub-
mit a request via an online form. If you
believe the records sought may be lo-
cated in an EPA regional office, you
should send your request to the appro-
priate regional FOI Officer as indicated
in the following list:

(1) Region I (CT, ME, MA, NH, RI,
VT): US EPA, FOI Officer, 5 Post Office
Square—Suite 100, Boston, MA 02109-
3912; e-mail: rIfoia@epa.gov.

(2) Region II (NJ, NY, PR, VI): EPA,
FOI Officer, 290 Broadway, 26th Floor,
New York, NY 10007-1866; e-mail:
r2foia@epa.gov.

(3) Region III (DE, DC, MD, PA, VA,
WV): EPA, FOI Officer, 1650 Arch
Street, Philadelphia, PA 19103-2029; e-
mail: r3foia@epa.gov.

(4) Region IV (AL, FL, GA, KY, MS,
NC, SC, TN): EPA, Freedom of Infor-
mation Officer, Sam Nunn Atlanta
Federal Center, 61 Forsyth Street, SW.,
Atlanta, GA 30303-8960; e-mail:
rdfoia@epa.gov.

(5) Region V (IL, IN, MI, MN, OH,
WI): EPA. Freedom of Information Of-
ficer, 77 West Jackson Boulevard, Chi-
cago, IL 60604-3507; e-mail:
rbfoia@epa.gov.

(6) Region VI (AR, LA, NM, OK, TX):
EPA, Freedom of Information Officer,
1445 Ross Avenue, Dallas, TX 75202-2733;
e-mail: r6foia@epa.gov.
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(7) Region VII (IA, KS, MO, NE):
EPA, Freedom of Information Officer,
901 North Fifth Street, Kansas City, KS
66101; e-mail: r7foia@epa.gov.

(8) Region VIII (CO, MT, ND, SD, UT,
WY): EPA, Freedom of Information Of-
ficer, 999 18th Street, Suite 500, Denver,
CO 80202-2466, e-mail: r8foia@epa.gov.

(9) Region IX (AZ, CA, HI, NV, AS,
GU): EPA, Freedom of Information Of-
ficer, 75 Hawthorne Street, San Fran-
cisco, CA 94105; e-mail: r9foia@epa.gov.

(10) Region X (AK, ID, OR, WA): EPA,
Freedom of Information Officer, 1200
Sixth Avenue, Seattle, WA 98101; e-
mail: r10foia@epa.gov.

(b) EPA provides access to all records
that the FOIA requires an agency to
make regularly available for public in-
spection and copying. Each office is re-
sponsible for determining which of the
records it generates are required to be
made publicly available and for pro-
viding access by the public to them.
The Agency will also maintain and
make available for public inspection
and copying a current subject-matter
index of such records and provide a
copy or a link to the respective Web
site for Headquarters or the Regions.
Each index will be updated regularly,
at least quarterly, with respect to
newly-included records.

(c) All records created by EPA on or
after November 1, 1996, which the FOIA
requires an agency to make regularly
available for public inspection and
copying, will be made available elec-
tronically through EPA’s worldwide
Web site, located at http:/www.epa.gov,
or, upon request, through other elec-
tronic means. EPA will also include on
its worldwide Web site the current sub-
ject-matter index of all such records.

[67 FR 67307, Nov. 5, 2002, as amended at 76
FR 49671, Aug. 11, 2011]

§2.102 Procedures
quests.

(a) How made and addressed. You may
make a request for EPA records that
are not publicly available under
§2.201(a)—(b) by writing directly to the
appropriate FOI Officer, as listed in
§2.101(a). Only written requests for
records will be accepted for processing
under this subpart. For records located
at EPA Headquarters, or in those in-
stances when you cannot determine

for making re-
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where to send your request, you may
send it to the Records, FOIA, and Pri-
vacy Branch, Office of Environmental
Information, Environmental Protec-
tion Agency, 1200 Pennsylvania Ave-
nue, NW., Washington, DC 20460; e-
mail: hq.foia@epa.gov. That office will
forward your request to the regional
FOI Office it believes most likely to
have the records that you want. Your
request will be considered received as
of the date it is received by the correct
FOI Office. Misdirected requests will
not be considered received by EPA
until the appropriate FOI Office re-
ceives the request. For proper han-
dling, you should mark both your re-
quest letter and its envelope or e-mail
subject line ‘“‘Freedom of Information
Act Request.” You should also include
your name, mailing address, and day-
time telephone number in the event we
need to contact you.

(b) EPA employees may attempt in
good faith to comply with oral requests
for inspection or disclosure of EPA
records publicly available under
§2.201(a)—(b) , but such requests are not
subject to the FOIA or the regulations
in this part.

(c) Description of records sought. Your
request should reasonably describe the
records you are seeking in a way that
will permit EPA employees to identify
and locate them. Whenever possible,
your request should include specific in-
formation about each record sought,
such as the date, title or name, author,

recipient, and subject matter. If
known, you should include any file des-
ignations or descriptions for the

records that you want. The more spe-
cific you are about the records or type
of records that you want, the more
likely EPA will be able to identify and
locate records responsive to your re-
quest. If EPA determines that your re-
quest does not reasonably describe the
records, it will tell you either what ad-
ditional information you need to pro-
vide or why your request is otherwise
insufficient. EPA will also give you an
opportunity to discuss and modify your
request to meet the requirements of
this section. Should it be necessary for
you to provide a revised description of
the records you are seeking, the time
necessary to do so will be excluded
from the statutory 20 working day pe-
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riod (or any authorized extension of
time) that EPA has to respond to your
request as discussed in §2.104.

(d) Agreement to pay fees. If you make
a FOIA request, EPA will consider your
request to be an agreement that you
will pay all applicable fees charged
under §2.107, up to $25.00, unless you
seek a waiver of fees. The EPA office
responsible for responding to your re-
quest ordinarily will confirm this
agreement in writing. When making a
request, you may specify a willingness
to pay a greater or lesser amount.
Should it be necessary for you to pro-
vide a written agreement to pay addi-
tional fees, the time necessary to do so
will be excluded from the statutory 20
working day period (or any authorized
extension of time).

§2.103 Responsibility for responding
to requests.

(a) In general. Except as stated in
paragraphs (c), (d), (e), and (f) of this
section, the EPA office that has posses-
sion of that record is the office respon-
sible for responding to you. In deter-
mining which records are within the
scope of a request, an office will ordi-
narily include only those records in its
possession as of the date the request
was received in the Headquarters or
Regional FOI Office. If any other date
is used, the office will inform you of
that date.

(b) Authority to grant or deny requests.
The head of an office, or that individ-
ual’s designee, is authorized to grant or
deny any request for a record of that
office or other Agency records when ap-
propriate.

(c) Authority to grant or deny fee waiv-
ers or requests for expedited treatment.
The head of the Headquarters FOIA Of-
fice and Regional FOI Officers, or their
designees, are authorized to grant or
deny fee waivers or requests for expe-
dited treatment.

(d) Consultations and referrals. When a
request to EPA seeks records in its
possession that originated with an-
other Federal agency, the EPA office
receiving the request shall either:

(1) Consult with the Federal agency
where the record or portion thereof
originated and then respond to your re-
quest, or
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(2) Direct the FOI Office to refer your
request to the Federal agency where
the record or portion thereof origi-
nated. Whenever all or any part of the
responsibility for responding to a re-
quest has been referred to another
agency, the FOI Office will notify you
accordingly.

(e) Law enforcement information.
Whenever a request is made for a
record containing information that re-
lates to an investigation of a possible
violation of law and was originated by
another agency, the receiving office
will either direct the FOI Office to
refer the request to that other agency
or consult with that other agency prior
to making any release determination.

§2.104 Responses to requests and ap-
peals.

(a) Unless the Agency and the re-
quester have agreed otherwise, or when
unusual circumstances exist as pro-
vided in paragraph (e) of this section,
EPA offices will respond to requests no
later than 20 working days from the
date the request is received and logged
in by the appropriate FOI Office. EPA
will ordinarily respond to requests in
the order in which they were received.
If EPA fails to respond to your request
within the 20 working day period, or
any authorized extension of time, you
may seek judicial review to obtain the
records without first making an admin-
istrative appeal.

(b) On receipt of a request, the FOI
Office ordinarily will send a written ac-
knowledgment advising you of the date
it was received and of the processing
number assigned to the request for fu-
ture reference.

(c) Multitrack processing. The Agency
uses three or more processing tracks
by distinguishing between simple and
complex requests based on the amount
of work and/or time needed to process
the request, including limits based on
the number of pages involved. The
Agency will advise you of the proc-
essing track in which your request has
been placed and of the limits of the dif-
ferent processing tracks. The Agency
may place your request in its slower
track(s) while providing you the oppor-
tunity to limit the scope of your re-
quest in order to qualify for faster
processing within the specified limits
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of the faster track(s). If your request is
placed in a slower track, the Agency
will contact you either by telephone or
by letter, whichever is most efficient
in each case.

(d) Unusual circumstances. When the
statutory time limits for processing a
request cannot be met because of ‘‘un-
usual circumstances,” as defined in the
FOIA, and the time limits are extended
on that basis, you will be notified in
writing, as soon as practicable, of the
unusual circumstances and of the date
by which processing of the request
should be completed. When the exten-
sion is for more than 10 working days,
the Agency will provide you with an
opportunity either to modify the re-
quest so that it may be processed with-
in the 10 working day time limit exten-
sion or to arrange an alternative time
period for processing the original or
modified request.

(e) Expedited processing. (1) Requests
or appeals will be taken out of order
and given expedited treatment when-
ever EPA determines that such re-
quests or appeals involve a compelling
need, as follows:

(i) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual; or

(ii) An urgency to inform the public
about an actual or alleged Federal gov-
ernment activity, if the information is
requested by a person primarily en-
gaged in disseminating information to
the public.

(2) A request for expedited processing
must be made at the time of the initial
request for records or at the time of ap-
peal.

(3) If you are seeking expedited proc-
essing, you must submit a statement,
certified to be true and correct to the
best of your knowledge and belief, ex-
plaining in detail the basis for the re-
quest. For example, if you fit within
the category described in paragraph
(e)(1)(ii) of this section and are not a
full-time member of the news media,
you must establish that you are a per-
son whose primary professional activ-
ity or occupation is information dis-
semination, although it need not be
your sole occupation. If you fit within
the category described in paragraph
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(e)(1)(ii) of this section, you must also
establish a particular urgency to in-
form the public about the government
activity involved in the request, be-
yond the public’s right to know about
government activity generally.

(4) Within 10 calendar days from the
date of your request for expedited proc-
essing, the head of the Headquarters
FOI Staff or Regional FOI Officer will
decide whether to grant your request
and will notify you of the decision. If
your request for expedited treatment is
granted, the request will be given pri-
ority and will be processed as soon as
practicable. If your request for expe-
dited processing is denied, any appeal
of that decision will be acted on expe-
ditiously.

(f) Grants of requests. Once an office
makes a determination to grant a re-
quest in whole or in part, it will release
the records or parts of records to you
and notify you of any applicable fee
charged under §2.107. Records released
in part will be annotated, whenever
technically feasible, with the applica-
ble FOIA exemption(s) at that part of
the record from which the exempt in-
formation was deleted.

(g) Adverse determinations of requests.
Once the Agency makes an adverse de-
termination of a request, the requestor
will be notified of that determination
in writing. An adverse determination
consists of a determination to withhold
any requested record in whole or in
part; a determination that a requested
record does not exist or cannot be lo-
cated; a determination that what has
been requested is not a record subject
to the FOIA; a determination on any
disputed fee matter, including a denial
of a request for a fee waiver; or a denial
of a request for expedited treatment.

(h) Initial denials of requests. The Dep-
uty Administrator, Assistant Adminis-
trators, Regional Administrators, the
General Counsel, the Inspector Gen-
eral, Associate Administrators, and
heads of headquarters staff offices are
delegated the authority to issue initial
determinations. However, the author-
ity to issue initial denials of requests
for existing, located records (other
than initial denials based solely on
§2.204(d)(1)) may be redelegated only to
persons occupying positions not lower
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than division director or equivalent.
Each letter will include:

(1) The name and title or position of
the person responsible for the denial;

(2) A brief statement of the reason(s)
for the denial, including an identifica-
tion of records being withheld (indi-
vidual, or if a large number of similar
records are being denied, by described
category), and any FOIA exemption ap-
plied by the office in denying the re-
quest;

(3) An estimate of the volume of
records or information withheld, in
number of pages or in some other rea-
sonable form of estimation. This esti-
mate does not need to be provided if
the volume is otherwise indicated
through annotated deletions on records
disclosed in part, or if providing an es-
timate would harm an interest pro-
tected by an applicable exemption; and

(4) A statement that the denial may
be appealed under, and a description of
the requirements of, paragraph (j) of
this section.

(1) Denial of fee waiver. The letter de-
nying a request for a fee waiver or ex-
pedited treatment will be signed by the
head of the Headquarters FOI Staff or
Regional FOI Officers.

(j) Appeals of adverse determinations. If
you are dissatisfied with any adverse
determination of your request by an of-
fice, you may appeal that determina-
tion to the Headquarters Freedom of
Information Staff, Records, Privacy
and FOIA Branch, Office of Informa-
tion Collection, Office of Environ-
mental Information, Environmental
Protection Agency, 1200 Pennsylvania
Avenue (2822T), NW., Washington, DC
20460; e-mail: hq.foia@epa.gov. The ap-
peal must be made in writing, and it
must be submitted to the Headquarters
FOI Staff no later than 30 calendar
days from the date of the letter deny-
ing the request. The Agency will not
consider appeals received after the 30-
day limit. The appeal letter may in-
clude as much or as little related infor-
mation as you wish, as long as it clear-
ly identifies the determination being
appealed (including the assigned FOIA
request number, if known). For
quickest possible handling, the appeal
letter and its envelope should be
marked ‘“‘Freedom of Information Act



Environmental Protection Agency

Appeal.” Unless the Administrator di-
rects otherwise, the General Counsel or
his/her designee will act on behalf of
the Administrator on all appeals under
this section, except that:

(1) In the case of an adverse initial
determination by the General Counsel
or his/her designee, the Administrator
or his/her designee will act on the ap-
peal;

(2) The Counsel to the Inspector Gen-
eral will act on any appeal where the
Inspector General or his/her designee
has made the initial adverse deter-
mination; however, if the Counsel to
the Inspector General has signed the
initial adverse determination, the Gen-
eral Counsel or his/her designee will
act on the appeal;

(3) An adverse determination by the
Administrator on an initial request
will serve as the final action of the
Agency; and

(4) If a requester seeks judicial re-
view because the Agency has not re-
sponded in a timely manner, any fur-
ther action on an appeal will take
place through the lawsuit.

(k) The decision on your appeal will
be made in writing, normally within 20
working days of its receipt by the
Headquarters Freedom of Information
Staff. A decision affirming an adverse
determination in whole or in part will
contain a statement of the reason(s)
for the decision, including any FOIA
exemption(s) applied, and inform you
of the FOIA provisions for judicial re-
view of the decision. If the adverse de-
termination is reversed or modified on
appeal, you will be notified in a written
decision. This written decision will ei-
ther have the requested information
that has been determined on appeal to
be releasable attached to it, or your re-
quest will be returned to the appro-
priate office so that it may be reproc-
essed in accordance with the appeal de-
cision.

(1) If you wish to seek judicial review
of any adverse determination, you
must first appeal that adverse deter-
mination under this section, except
when EPA has not responded to your
request within the statutory 20 work-
ing day time limit. In such cases, you
may seek judicial review without mak-
ing an administrative appeal.
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§2.105 Exemption categories.

(a) The FOIA, 5 U.S.C. 552(b), estab-
lishes the following nine categories of
information which are exempt from the
mandatory disclosure requirements of 5
U.S.C. 552(a):

(1)(i) Specifically authorized under
criteria established by an Executive
Order to be kept secret in the interest
of national defense or foreign policy;
and

(ii) Are in fact properly classified
pursuant to such Executive order;

(2) Related solely to the internal per-
sonnel rules and practices of an agen-
cy;

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C.
5562(b)), provided that such statute:

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue;
or

(ii) Establishes particular criteria for
withholding information or refers to
particular types of information to be
withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Inter-agency or intra-agency
memoranda or letters which would not
be available by law to a party other
than an agency in litigation with the
affected agency;

(6) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:

(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in
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the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety or
any individual;

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(b) [Reserved]

§2.106 Preservation of records.

Each FOI Officer shall preserve all
correspondence pertaining to the FOIA
requests that it receives until disposi-
tion or destruction is authorized by
title 44 of the United States Code or
the National Archives and Records Ad-
ministration’s General Records Sched-
ule 14. Copies of all responsive records
should be maintained by the appro-
priate program office. Records shall
not be disposed of while they are the
subject of a pending request, appeal, or
lawsuit under the FOIA.

§2.107

(a) In general. The Agency will charge
for processing requests under the FOIA
in accordance with paragraph (c) of
this section, except where fees are lim-
ited under paragraph (d) of this section
or where a waiver or reduction of fees
is granted under paragraph (1) of this
section. Requesters will pay fees by
check or money order made payable to
the U.S. Environmental Protection
Agency.

(b) Definitions. For purposes of this
section:

Fees.
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(1) Commercial use request means a re-
quest from or on behalf of a person who
seeks information for a use or purpose
that furthers his/her commercial,
trade, or profit interests, which can in-
clude furthering those interests
through litigation. FOI Officers will
determine, whenever reasonably pos-
sible, the use to which a requester will
put the requested records. When it ap-
pears that the requester will put the
records to a commercial use, either be-
cause of the nature of the request itself
or because an office has reasonable
cause to doubt a requester’s stated use,
the FOI Officer will provide the re-
quester a reasonable opportunity to
submit further clarification.

(2) Direct costs means those expenses
that the Agency actually incurs in
searching for and duplicating (and, in
the case of commercial use requests,
reviewing) records to respond to a
FOIA request. Direct costs include, for
example, the salary of the employee
performing the work and the cost of
operating duplication equipment. Not
included in direct costs are overhead
expenses such as the costs of space and
heating or lighting of the facility in
which the records are kept.

(3) Duplication means the making of a
copy of a record, or of the information
contained in it, necessary to respond to
a FOIA request. Copies can take the
form of paper, microform, audiovisual
materials, or electronic records (for ex-
ample, magnetic tape, disk, or compact
disk), among others. The Agency will
honor a requester’s specified preference
of form or format of disclosure if the
record is readily reproducible with rea-
sonable efforts in the requested form or
format.

(4) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate higher edu-
cation, an institution of graduate high-
er education, an institution of profes-
sional education, or an institution of
vocational education, that operates a
program of scholarly research. To be in
this category, a requester must show
that the request is authorized by, and
is made under the auspices of, a quali-
fying institution and that the records
are not sought for a commercial use
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but are sought to further scholarly re-
search.

(5) Noncommercial scientific institution
means an institution that is not oper-
ated on a ‘‘commercial” basis, as that
term is defined in paragraph (b)(1) of
this section, and that is operated solely
for the purpose of conducting scientific
research which is not intended to pro-
mote any particular product or indus-
try. To be in this category, a requester
must show that the request is author-
ized by, and is made under the auspices
of, a qualifying institution and that
the records are not sought for a com-
mercial use but are sought to further
scientific research.

(6) Representative of the news media or
news media requester means any person
actively gathering news for an entity
that is organized and operated to pub-
lish or broadcast news to the public.
The term ‘‘news” means information
that is about current events or that
would be of current interest to the pub-
lic. Examples of news media include
television or radio stations broad-
casting to the public at large and pub-
lishers of periodicals (but only in those
instances where they can qualify as
disseminators of ‘‘news’) who make
their products available for purchase or
subscription by the general public. For
‘“freelance’ journalists to be regarded
as working for a news organization,
they must demonstrate a solid basis for
expecting publication through that or-
ganization. A publication contract
would be the clearest proof, but FOI Of-
ficers will also look to the past publi-
cation record of a requester in making
this determination. To be in this cat-
egory, a requester must not be seeking
the requested records for a commercial
use. A request for records supporting
the news-dissemination function of the
requester will not be considered to be
for a commercial use.

(7T) Review means the examination of
a record located in response to a re-
quest in order to determine whether
any portion of it is exempt from disclo-
sure. It also includes processing any
record for disclosure (for example,
doing all that is necessary to redact it
and prepare it for disclosure). Review
costs are recoverable even if a record
ultimately is not disclosed. Review
time includes time spent considering
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any formal objection to disclosure
made by a business submitter request-
ing confidential treatment, but does
not include time spent resolving gen-
eral legal or policy issues regarding the
application of exemptions.

(8) Search means the process of look-
ing for and retrieving records or infor-
mation responsive to a request. It in-
cludes page-by-page or line-by-line
identification of information within
records and also includes reasonable ef-
forts to locate and retrieve information
from records maintained in electronic
form or format. Offices will ensure that
searches are done in the most efficient
and least expensive manner reasonably
possible. For example, offices will not
search line-by-line where duplicating
an entire document would be quicker
and less expensive.

(c) Fees to be charged. (1) There are
four categories of requests. Fees for
each of these categories will be charged
as follows:

(i) Commercial wuse requests. A re-
quester seeking access to records for a
commercial use will be charged for the
time spent searching for the records,
reviewing the records for possible dis-
closure, and for the cost of each page of
duplication. The charges for searching
for and/or reviewing the records may be
charged even if no responsive records
are found or if the records are located
but are determined to be exempt from
disclosure.

(i1) Educational or mon-commercial sci-
entific requests. Requesters from edu-
cational or scientific institutions,
whose purpose is scholarly, non-
commercial research, will be charged
only for the cost of record duplication,
except that the first 100 pages of dupli-
cation will be furnished at no charge.

(iii) News media requests. Requesters
who are representatives of the news
media, and whose purpose in seeking
records is noncommercial, will be
charged only for the cost of duplica-
tion, except that the first 100 pages of
duplication will be furnished at no
charge.

(iv) All other requests. Requesters not
covered by one of the three categories
above will be charged for the full cost
of search and duplication, except that
the first two hours of search time and
the first 100 pages of duplication will be
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furnished without charge. The charges
for searching for the records will be as-
sessed even if no responsive records are
found or if the records are located but
are determined to be exempt from dis-
closure.

(2) In responding to FOIA requests,
the Agency will charge the following
fees unless a waiver or reduction of fees
has been granted under paragraph (1) of
this section:

(i) Search. (A) Search fees will be
charged for all requests except for
those made by educational institu-
tions, noncommercial scientific insti-
tutions, or representatives of the news
media subject to the limitations of
paragraph (d) of this section. Offices
will charge for time spent searching
even if no responsive records are found
or if the records are located but are de-
termined to be exempt from disclosure.

(B) For searches and retrievals of re-
quested records, either manually or
electronically, conducted by clerical
personnel, the fee will be $4.00 for each
quarter hour of time. For searches and
retrievals of requested records, either
manually or electronically, requiring
the use of professional personnel, the
fee will be $7.00 for each quarter hour
of time. For searches and retrievals of
requested records, either manually or
electronically, requiring the use of
managerial personnel, the fee will be
$10.25 for each quarter hour of time.

(C) When searches and retrievals are
conducted by contractors, requesters
will be charged for the actual charges
up to but not exceeding the rate which
would have been charged had EPA em-
ployees conducted the search. The
costs of actual computer resource
usage in connection with such searches
will also be charged, to the extent they
can be determined.

(ii) Duplication. Duplication fees will
be charged to all requesters, subject to
the limitations of paragraph (d) of this
section. For either a photocopy or a
computer-generated printout of a
record (no more than one copy of which
need be supplied), the fee will be fifteen
(156) cents per page. For electronic
forms of duplication, other than a com-
puter-generated printout, offices will
charge the direct costs of that duplica-
tion. Such direct costs will include the
costs of the requested electronic me-
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dium on which the copy is to be made
and the actual operator time and com-
puter resource usage required to
produce the copy, to the extent they
can be determined.

(iii) Review. Review fees will be
charged only to requesters who make a
commercial use request. Review fees
will be charged only for the initial
record review (that is, the review done
when an office is deciding whether an
exemption applies to a particular
record or portion of a record at the ini-
tial request level). No charge will be
made for review at the administrative
appeal level for an exemption already
applied. However, records or portions
of records withheld under an exemption
that is subsequently determined not to
apply may be reviewed again to deter-
mine whether any other exemption not
previously considered applies; the costs
of that review will be charged when it
is made necessary by a change of cir-
cumstances. Review fees will be
charged at the same rates as those
charged for a search under paragraph
(c)(1)() of this section.

(d) Limitations on charging fees. (1) No
search or review fees will be charged
for requests by educational institu-
tions, noncommercial scientific insti-
tutions, or representatives of the news
media.

(2) No search fee or review fee will be
charged for a quarter-hour period un-
less more than half of that period is re-
quired for search or review.

(3) Except for requesters seeking
records for a commercial use, offices
will provide without charge:

(i) The first 100 pages of duplication,
and

(ii) The first two hours of search.

(4) Whenever a total fee calculated
under paragraph (c) of this section is
$14.00 or less for any request, no fee
will be charged.

(5) The provisions of paragraphs (d)(3)
and (4) of this section work together.
This means that for requesters other
than those seeking records for a com-
mercial use, no fee will be charged un-
less the cost of search in excess of two
hours plus the cost of duplication in
excess of 100 pages totals more than
$14.00.

(e) Notice of anticipated fees in excess
of $25.00. When the Agency determines
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or estimates that the fees to be
charged under this section will amount
to more than $25.00, the Agency will
notify the requester of the actual or es-
timated amount of the fees, unless the
requester has indicated a willingness to
pay fees as high as those anticipated.
The amount of $25.00 is cumulative for
multi-office requests. If only a portion
of the fee can be estimated readily, the
Agency will advise the requester that
the estimated fee may be only a por-
tion of the total fee. When a requester
has been notified that actual or esti-
mated fees will amount to more than
$25.00, EPA will do no further work on
the request until the requester agrees
to pay the anticipated total fee. This
time will be excluded from the twenty
(20) working day time limit. EPA will
memorialize any such agreement in
writing. A notice under this paragraph
will offer the requester an opportunity
to discuss the matter with Agency per-
sonnel in order to reformulate the re-
quest to meet the requester’s needs at
a lower cost.

(f) Charges for other services. Apart
from the other provisions of this sec-
tion, when an office chooses as a mat-
ter of administrative discretion to pro-
vide a special service-such as certifying
that records are true copies or sending
records by other than ordinary mail-
the direct costs of providing the service
ordinarily will be charged.

(g) Charging interest. EPA may charge
interest on any unpaid bill starting on
the 31st day following the date of bill-
ing the requester. Interest charges will
be assessed at the rate provided in 31
U.S.C. 3717 and will accrue from the
date of the billing until payment is re-
ceived by the Agency. EPA will follow
the provisions of the Debt Collection
Act of 1982 (Pub. L. 97-365), as amended,
and its administrative procedures, in-
cluding the use of consumer reporting
agencies, collection agencies, and off-
set. No penalty will be assessed against
FOIA requesters for exercising their
statutory right to ask that a fee be
waived or reduced or to dispute a bill-
ing. If a fee is in dispute, penalties will
be suspended upon notification.

(h) Delinquent requesters. If requesters
fail to pay all fees within 60 calendar
days of the fees assessment, they will
be placed on a delinquency list. Subse-
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quent FOIA requests will not be proc-
essed until payment of the overdue fees
has first been made.

(1) Aggregating requests. When the
Agency reasonably believes that a re-
quester or a group of requesters acting
together is attempting to divide a re-
quest into a series of requests for the
purpose of avoiding fees, the Agency
may aggregate those requests and
charge accordingly. The Agency may
presume that multiple requests of this
type made within a 30-day period have
been made in order to avoid fees. When
requests are separated by a longer pe-
riod, the Agency will aggregate them
only if there exists a solid basis for de-
termining that aggregation is war-
ranted under all the circumstances in-
volved. Multiple requests involving un-
related matters will not be aggregated.

(j) Advance payments. (1) For requests
other than those described in para-
graphs (j)(2) and (3) of this section, an
office will not require the requester to
make an advance payment (that is, a
payment made before EPA begins or
continues work on a request). Payment
owed for work already completed (that
is, a prepayment before copies are sent
to a requester) is not an advance pay-
ment.

(2) When the Agency determines or
estimates that a total fee to be charged
under this section will be more than
$250.00, it may require the requester to
make an advance payment of an
amount up to the amount of the entire
anticipated fee before beginning to
process the request, except when it re-
ceives a satisfactory assurance of full
payment from a requester that has a
history of prompt payment.

(3) When a requester has previously
failed to pay a properly charged FOIA
fee to the Agency within 30 calendar
days of the date of billing, the Agency
may require the requester to pay the
full amount due, plus any applicable
interest, and to make an advance pay-
ment of the full amount of any antici-
pated fee, before the Agency begins to
process a new request or continues to
process a pending request from that re-
quester.

(4) When the Agency requires ad-
vance payment or payment due under
paragraph (j)(3) of this section, the re-
quest will not be considered, and EPA
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will do no further work on the request
until the required payment is made.

(k) Other statutes specifically providing
for fees. The fee schedule of this section
does not apply to fees charged under
any other statute that specifically re-
quires an agency to set and collect fees
for particular types of records. When
records responsive to requests are
maintained for distribution by agencies
operating such statutorily based fee
schedule programs, EPA will inform re-
questers of the steps for obtaining
records from those sources so that they
may do so most economically.

(1) Waiver or reduction of fees. (1)
Records responsive to a request will be
furnished without charge or at a
charge reduced below that established
under paragraph (c) of this section
when a FOI Office determines, based on
all available information, that disclo-
sure of the requested information is in
the public interest because it is likely
to contribute significantly to public
understanding of the operations or ac-
tivities of the government and is not
primarily in the commercial interest of
the requester.

(2) To determine whether the first fee
waiver requirement is met, FOI Offices
will consider the following factors:

(i) The subject of the request: Wheth-
er the subject of the requested records
concerns ‘‘the operations or activities
of the government.”” The subject of the
requested records must concern identi-
fiable operations or activities of the
Federal government, with a connection
that is direct and clear, not remote.

(ii) The informative value of the in-
formation to be disclosed: Whether the
disclosure is ‘‘likely to contribute’ to
an understanding of government oper-
ations or activities. The disclosable
portions of the requested records must
be meaningfully informative about
government operations or activities in
order to be ‘‘likely to contribute’” to an
increased public understanding of those
operations or activities. The disclosure
of information that already is in the
public domain, in either a duplicative
or a substantially identical form,
would not be as likely to contribute to
such understanding when nothing new
would be added to the public’s under-
standing.
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(iii) The contribution to an under-
standing of the subject by the public is
likely to result from disclosure:
Whether disclosure of the requested in-
formation will contribute to ‘‘public
understanding.”” The disclosure must
contribute to the understanding of a
reasonably broad audience of persons
interested in the subject, as opposed to
the individual understanding of the re-
quester. A requester’s expertise in the
subject area and ability and intention
to effectively convey information to
the public will be considered. It will be
presumed that a representative of the
news media will satisfy this consider-
ation.

(iv) The significance of the contribu-
tion to public understanding: Whether
the disclosure is likely to contribute
“‘significantly” to public under-
standing of government operations or
activities. The public’s understanding
of the subject in question, as compared
to the level of public understanding ex-
isting prior to the disclosure, must be
enhanced by the disclosure to a signifi-
cant extent. FOI Offices will not make
value judgments about whether infor-
mation that would contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment is “‘important’” enough to be
made public.

(3) To determine whether the second
fee waiver requirement is met, FOI Of-
fices will consider the following fac-
tors:

(i) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure. FOI Offices will consider
any commercial interest of the re-
quester (with reference to the defini-
tion of ‘‘commercial use request’” in
paragraph (b)(1) of this section), or of
any person on whose behalf the re-
quester may be acting, that would be
furthered by the requested disclosure.
Requesters will be given an oppor-
tunity in the administrative process to
provide explanatory information re-
garding this consideration.

(ii) The primary interest in disclo-
sure: Whether any identified commer-
cial interest of the requester is suffi-
ciently large, in comparison with the
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public interest in disclosure, that dis-
closure is ‘“‘primarily in the commer-
cial interest of the requester.” A fee
waiver or reduction is justified where
the public interest standard is satisfied
and that public interest is greater in
magnitude than that of any identified
commercial interest in disclosure. FOI
Offices ordinarily will presume that
when a news media requester has satis-
fied the public interest standard, the
public interest will be the interest pri-
marily served by disclosure to that re-
quester. Disclosure to data brokers or
others who merely compile and market
government information for direct eco-
nomic return will not be presumed to
primarily serve the public interest.

(4) When only some of the requested
records satisfy the requirements for a
waiver of fees, a waiver will be granted
for only those records.

(5) Requests for the waiver or reduc-
tion of fees must address the factors
listed in paragraphs (k) (1)-(3) of this
section, insofar as they apply to each
request. FOI Offices will exercise their
discretion to consider the cost-effec-
tiveness of their investment of admin-
istrative resources in deciding whether
to grant waivers or reductions of fees
and will consult the appropriate EPA
offices as needed. Requests for the
waiver or reduction of fees must be
submitted along with the request.

(6) When a fee waiver request is de-
nied, EPA will do no further work on
the request until it receives an assur-
ance of payment or an appeal of the fee
waiver adverse determination is made
and a final appeal determination is
made pursuant to §2.104(j).

§2.108 Other rights and services.

Nothing in this subpart shall be con-
strued to entitle any person, as a right,
to any service or to the disclosure of
any record to which such person is not
entitled under the FOIA.

Subpart B—Confidentiality of
Business Information

§2.201 Definitions.

For the purposes of this subpart:

(a) Person means an individual, part-
nership, corporation, association, or
other public or private organization or
legal entity, including Federal, State
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or local governmental bodies and agen-
cies and their employees.

(b) Business means any person en-
gaged in a business, trade, employ-
ment, calling or profession, whether or
not all or any part of the net earnings
derived from such engagement by such
person inure (or may lawfully inure) to
the benefit of any private shareholder
or individual.

(c) Business information (sometimes
referred to simply as information)
means any information which pertains
to the interests of any business, which
was developed or acquired by that busi-
ness, and (except where the context
otherwise requires) which is possessed
by EPA in recorded form.

(d) Affected business means, with ref-
erence to an item of business informa-
tion, a business which has asserted
(and not waived or withdrawn) a busi-
ness confidentiality claim covering the
information, or a business which could
be expected to make such a claim if it
were aware that disclosure of the infor-
mation to the public was proposed.

(e) Reasons of business confidentiality
include the concept of trade secrecy
and other related legal concepts which
give (or may give) a business the right
to preserve the confidentiality of busi-
ness information and to limit its use or
disclosure by others in order that the
business may obtain or retain business
advantages it derives from its rights in
the information. The definition is
meant to encompass any concept which
authorizes a Federal agency to with-
hold business information under 5
U.S.C. 552(b)(4), as well as any concept
which requires EPA to withhold infor-
mation from the public for the benefit
of a business under 18 U.S.C. 1905 or
any of the various statutes cited in
§§2.301 through 2.309.

(f) [Reserved]

(g) Information which is available to
the public is information in EPA’s pos-
session which EPA will furnish to any
member of the public upon request and
which EPA may make public, release
or otherwise make available to any
person whether or not its disclosure
has been requested.



§2.202

(h) Business confidentiality claim (or,
simply, claim) means a claim or allega-
tion that business information is enti-
tled to confidential treatment for rea-
sons of business confidentiality, or a
request for a determination that such
information is entitled to such treat-
ment.

(i) Voluntarily submitted information
means business information in EPA’s
possession—

(1) The submission of which EPA had
no statutory or contractual authority
to require; and

(2) The submission of which was not
prescribed by statute or regulation as a
condition of obtaining some benefit (or
avoiding some disadvantage) under a
regulatory program of general applica-
bility, including such regulatory pro-
grams as permit, licensing, registra-
tion, or certification programs, but ex-
cluding programs concerned solely or
primarily with the award or adminis-
tration by EPA of contracts or grants.

(j) Recorded means written or other-
wise registered in some form for pre-
serving information, including such
forms as drawings, photographs, video-
tape, sound recordings, punched cards,
and computer tape or disk.

(k) [Reserved]

(1) Administrator, Regional Adminis-
trator, General Counsel, Regional Coun-
sel, and Freedom of Information Officer
mean the EPA officers or employees
occupying the positions so titled.

(m) EPA office means any organiza-
tional element of EPA, at any level or
location. (The terms EPA office and
EPA legal office are used in this subpart
for the sake of brevity and ease of ref-
erence. When this subpart requires that
an action be taken by an EPA office or
by an EPA legal office, it is the respon-
sibility of the officer or employee in
charge of that office to take the action
or ensure that it is taken.)

(n) EPA legal office means the EPA
General Counsel and any EPA office
over which the General Counsel exer-
cises supervisory authority, including
the various Offices of Regional Coun-
sel. (See paragraph (m) of this section.)

(0) A working day is any day on which
Federal Government offices are open
for normal business. Saturdays, Sun-
days, and official Federal holidays are
not working days; all other days are.
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§2.202 Applicability of subpart; pri-
ority where provisions conflict;
records containing more than one
kind of information.

(a) Sections 2.201 through 2.215 estab-
lish basic rules governing business con-
fidentiality claims, the handling by
EPA of business information which is
or may be entitled to confidential
treatment, and determinations by EPA
of whether information is entitled to
confidential treatment for reasons of
business confidentiality.

(b) Various statutes (other than 5
U.S.C. 552) under which EPA operates
contain special provisions concerning
the entitlement to confidential treat-
ment of information gathered under
such statutes. Sections 2.301 through
2.311 prescribe rules for treatment of
certain categories of business informa-
tion obtained under the various statu-
tory provisions. Paragraph (b) of each
of those sections should be consulted to
determine whether any of those sec-
tions applies to the particular informa-
tion in question.

(c) The basic rules of §§2.201 through
2.215 govern except to the extent that
they are modified or supplanted by the
special rules of §§2.301 through 2.311. In
the event of a conflict between the pro-
visions of the basic rules and those of a
special rule which is applicable to the
particular information in question, the
provision of the special rule shall gov-
ern.

(d) If two or more of the sections con-
taining special rules apply to the par-
ticular information in question, and
the applicable sections prescribe con-
flicting special rules for the treatment
of the information, the rule which pro-
vides greater or wider availability to
the public of the information shall gov-
ern.

(e) For most purposes, a document or
other record may usefully be treated as
a single unit of information, even
though in fact the document or record
is comprised of a collection of indi-
vidual items of information. However,
in applying the provisions of this sub-
part, it will often be necessary to sepa-
rate the individual items of informa-
tion into two or more categories, and
to afford different treatment to the in-
formation in each such category. The
need for differentiation of this type
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may arise, e.g., because a business con-
fidentiality claim covers only a portion
of a record, or because only a portion
of the record is eligible for confidential
treatment. EPA offices taking action
under this subpart must be alert to this
problem.

(f) In taking actions under this sub-
part, EPA offices should consider
whether it is possible to obtain the af-
fected business’s consent to disclosure
of useful portions of records while pro-
tecting the information which is or
may be entitled to confidentiality (e.g.,
by withholding such portions of a
record as would identify a business, or
by disclosing data in the form of indus-
try-wide aggregates, multi-year aver-
ages or totals, or some similar form).

(g) This subpart does not apply to
questions concerning entitlement to
confidential treatment or information
which concerns an individual solely in
his personal, as opposed to business,
capacity.

[41 FR 36902, Sept. 1, 1976, as amended at 43
FR 40000, Sept. 8, 1978; 50 FR 51661, Dec. 18,
1985]

§2.203 Notice to be included in EPA
requests, demands, and forms;
method of asserting business con-
fidentiality claim; effect of failure
to assert claim at time of submis-
sion.

(a) Notice to be included in certain re-
quests and demands for information, and
in certain forms. Whenever an EPA of-
fice makes a written request or demand
that a business furnish information
which, in the office’s opinion, is likely
to be regarded by the business as enti-
tled to confidential treatment under
this subpart, or whenever an EPA of-
fice prescribes a form for use by busi-
nesses in furnishing such information,
the request, demand, or form shall in-
clude or enclose a notice which—

(1) States that the business may, if it
desires, assert a business confiden-
tiality claim covering part or all of the
information, in the manner described
by paragraph (b) of this section, and
that information covered by such a
claim will be disclosed by EPA only to
the extent, and by means of the proce-
dures, set forth in this subpart;

(2) States that if no such claim ac-
companies the information when it is
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received by EPA, it may be made avail-
able to the public by EPA without fur-
ther notice to the business; and

(3) Furnishes a citation of the loca-
tion of this subpart in the Code of Fed-
eral Regulations and the FEDERAL REG-
ISTER.

(b) Method and time of asserting busi-
ness confidentiality claim. A business
which is submitting information to
EPA may assert a business confiden-
tiality claim covering the information
by placing on (or attaching to) the in-
formation, at the time it is submitted
to EPA, a cover sheet, stamped or
typed legend, or other suitable form of
notice employing language such as
trade secret, proprietary, or company con-
fidential. Allegedly confidential por-
tions of otherwise non-confidential
documents should be clearly identified
by the business, and may be submitted
separately to facilitate identification
and handling by EPA. If the business
desires confidential treatment only
until a certain date or until the occur-
rence of a certain event, the notice
should so state.

(c) Effect of failure to assert claim at
time of submission of information. If in-
formation was submitted by a business
to EPA on or after October 1, 1976, in
response to an EPA request or demand
(or on an EPA-prescribed form) which
contained the substance of the notice
required by paragraph (a) of this sec-
tion, and if no business confidentiality
claim accompanied the information
when it was received by EPA, the in-
quiry to the business normally re-
quired by §2.204(c)(2) need not be made.
If a claim covering the information is
received after the information itself is
received, EPA will make such efforts as
are administratively practicable to as-
sociate the late claim with copies of
the previously-submitted information
in EPA files (see §2.204(c)(1)). However,
EPA cannot assure that such efforts
will be effective, in light of the possi-
bility of prior disclosure or widespread
prior dissemination of the information.

§2.204 Initial action by EPA office.

(a) Situations requiring action. This
section prescribes procedures to be
used by EPA offices in making initial
determinations of whether business in-
formation is entitled to confidential
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treatment for reasons of business con-
fidentiality. Action shall be taken
under this section whenever an EPA of-
fice:

(1) Learns that it is responsible for
responding to a request under 5 U.S.C.
5562 for the release of business informa-
tion; in such a case, the office shall
issue an initial determination within
the period specified in §2.112;

(2) Desires to determine whether
business information in its possession
is entitled to confidential treatment,
even though no request for release of
the information has been received; or

(3) Determines that it is likely that
EPA eventually will be requested to
disclose the information at some future
date and thus will have to determine
whether the information is entitled to
confidential treatment. In such a case
this section’s procedures should be ini-
tiated at the earliest practicable time,
in order to increase the time available
for preparation and submission of com-
ments and for issuance of determina-
tions, and to make easier the task of
meeting response deadlines if a request
for release of the information is later
received under 5 U.S.C. 552.

(b) Previous confidentiality determina-
tion. The EPA office shall first ascer-
tain whether there has been a previous
determination, issued by a Federal
court or by an EPA legal office acting
under this subpart, holding that the in-
formation in question is entitled to
confidential treatment for reasons of
business confidentiality.

(1) If such a determination holds that
the information is entitled to confiden-
tial treatment, the EPA Office shall
furnish any person whose request for
the information is pending under 5
U.S.C. 552 an initial determination (see
§2.111 and §2.113) that the information
has previously been determined to be
entitled to confidential treatment, and
that the request is therefore denied.
The office shall furnish such person the
appropriate case citation or EPA deter-
mination. If the EPA office believes
that a previous determination which
was issued by an EPA legal office may
be improper or no longer valid, the of-
fice shall so inform the EPA legal of-
fice, which shall consider taking action
under §2.205(h).
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(2) With respect to all information
not known to be covered by such a pre-
vious determination, the EPA office
shall take action under paragraph (c)
of this section.

(c) Determining existence of business
confidentiality claims. (1) Whenever ac-
tion under this paragraph is required
by paragraph (b)(2) of this section, the
EPA office shall examine the informa-
tion and the office’s records to deter-
mine which businesses, if any, are af-
fected businesses (see §2.201(d)), and to
determine which businesses if any,
have asserted business confidentiality
claims which remain applicable to the
information. If any business is found to
have asserted an applicable claim, the
office shall take action under para-
graph (d) of this section with respect to
each such claim.

(2)(1) If the examination conducted
under paragraph (c)(1) of this section
discloses the existence of any business
which, although it has not asserted a
claim, might be expected to assert a
claim if it knew EPA proposed to dis-
close the information, the EPA office
shall contact a responsible official of
each such business to learn whether
the business asserts a claim covering
the information. However, no such in-
quiry need be made to any business—

(A) Which failed to assert a claim
covering the information when re-
sponding to an EPA request or demand,
or supplying information on an EPA
form, which contained the substance of
the statements prescribed by §2.203(a);

(B) Which otherwise failed to assert a
claim covering the information after
being informed by EPA that such fail-
ure could result in disclosure of the in-
formation to the public; or

(C) Which has otherwise waived or
withdrawn a claim covering the infor-
mation.

(ii) If a request for release of the in-
formation under 5 U.S.C. 552 is pending
at the time inquiry is made under this
paragraph (c)(2), the inquiry shall be
made by telephone or equally prompt
means, and the responsible official con-
tacted shall be informed that any
claim the business wishes to assert
must be brought to the EPA office’s at-
tention no later than the close of busi-
ness on the third working day after
such inquiry.
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(iii) A record shall be kept of the re-
sults of any inquiry under this para-
graph (c)(2). If any business makes a
claim covering the information, the
EPA office shall take further action
under paragraph (d) of this section.

(3) If, after the examination under
paragraph (c)(1) of this section, and
after any inquiry made under para-
graph (c)(2) of this section, the EPA of-
fice knows of no claim covering the in-
formation and the time for response to
any inquiry has passed, the informa-
tion shall be treated for purposes of
this subpart as not entitled to con-
fidential treatment.

(d) Preliminary determination. When-
ever action under this paragraph is re-
quired by paragraph (c)(1) or (2) of this
section on any business’s claim, the
EPA Office shall make a determination
with respect to each such claim. Each
determination shall be made after con-
sideration of the provisions of §2.203,
the applicable substantive criteria in
§2.208 or elsewhere in this subpart, and
any previously-issued determinations
under this subpart which are applica-
ble.

(1) If, in connection with any
business’s claim, the office determines
that the information may be entitled
to confidential treatment, the office
shall—

(i) Furnish the notice of opportunity
to submit comments prescribed by
paragraph (e) of this section to each
business which is known to have as-
serted an applicable claim and which
has not previously been furnished such
notice with regard to the information
in question;

(ii) Furnish, to any person whose re-
quest for release of the information is
pending under 5 U.S.C. 552, a deter-
mination (in accordance with §2.113)
that the information may be entitled
to confidential treatment under this
subpart and 5 U.S.C. 552(b)(4), that fur-
ther inquiry by EPA pursuant to this
subpart is required before a final deter-
mination on the request can be issued,
that the person’s request is therefore
initially denied, and that after further
inquiry a final determination will be
issued by an EPA legal office; and

(iii) Refer the matter to the appro-
priate EPA legal office, furnishing the
information required by paragraph (f)
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of this section after the time has
elapsed for receipt of comments from
the affected business.

(2) If, in connection with all applica-
ble claims, the office determines that
the information clearly is not entitled
to confidential treatment, the office
shall take the actions required by
§2.205(f). However, if a business has pre-
viously been furnished notice under
§2.205(f) with respect to the same infor-
mation, no further notice need be fur-
nished to that business. A copy of each
notice furnished to a business under
this paragraph (d)(2) and §2.205(f) shall
be forwarded promptly to the appro-
priate EPA legal office.

(e) Notice to affected businesses;, oppor-
tunity to comment. (1) Whenever re-
quired by paragraph (d)(1) of this sec-
tion, the EPA office shall promptly fur-
nish each business a written notice
stating that EPA is determining under
this subpart whether the information
is entitled to confidential treatment,
and affording the business an oppor-
tunity to comment. The notice shall be
furnished by certified mail (return re-
ceipt requested), by personal delivery,
or by other means which allows
verification of the fact and date of re-
ceipt. The notice shall state the ad-
dress of the office to which the
business’s comments shall be addressed
(the EPA office furnishing the notice,
unless the General Counsel has di-
rected otherwise), the time allowed for
comments, and the method for request-
ing a time extension under §2.205(b)(2).
The notice shall further state that
EPA will construe a business’s failure
to furnish timely comments as a waiv-
er of the business’s claim.

(2) If action under this section is oc-
casioned by a request for the informa-
tion under 5 U.S.C. 552, the period for
comments shall be 15 working days
after the date of the business’s receipt
of the written notice. In other cases,
the EPA office shall establish a reason-
able period for comments (not less than
15 working days after the business’s re-
ceipt of the written notice). The time
period for comments shall be consid-
ered met if the business’s comments
are postmarked or hand delivered to
the office designated in the notice by
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the date specified. In all cases, the no-
tice shall call the business’s attention
to the provisions of §2.205(b).

(3) At or about the time the written
notice is furnished, the EPA office
shall orally inform a responsible rep-
resentative of the business (by tele-
phone or otherwise) that the business
should expect to receive the written
notice, and shall request the business
to contact the EPA office if the written
notice has not been received within a
few days, so that EPA may furnish a
duplicate notice.

(4) The written notice required by
paragraph (e)(1) of this section shall in-
vite the business’s comments on the
following points (subject to paragraph
(e)(5) of this section):

(i) The portions of the information
which are alleged to be entitled to con-
fidential treatment;

(ii) The period of time for which con-
fidential treatment is desired by the
business (e.g., until a certain date,
until the occurrence of a specified
event, or permanently);

(iii) The purpose for which the infor-
mation was furnished to EPA and the
approximate date of submission, if
known;

(iv) Whether a business confiden-
tiality claim accompanied the informa-
tion when it was received by EPA;

(v) Measures taken by the business to
guard against undesired disclosure of
the information to others;

(vi) The extent to which the informa-
tion has been disclosed to others, and
the precautions taken in connection
therewith;

(vii) Pertinent confidentiality deter-
minations, if any, by EPA or other
Federal agencies, and a copy of any
such determination, or reference to it,
if available;

(viii) Whether the business asserts
that disclosure of the information
would be likely to result in substantial
harmful effects on the business’ com-
petitive position, and if so, what those
harmful effects would be, why they
should be viewed as substantial, and an
explanation of the causal relationship
between disclosure and such harmful
effects; and

(ix) Whether the business asserts
that the information is voluntarily
submitted information as defined in
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§2.201(i), and if so, whether and why
disclosure of the information would
tend to lessen the availability to EPA
of similar information in the future.

(5) To the extent that the EPA office
already possesses the relevant facts,
the notice need not solicit responses to
the matters addressed in paragraphs
(e)(4) (i) through (ix) of this section, al-
though the notice shall request con-
firmation of EPA’s understanding of
such facts where appropriate.

(6) The notice shall refer to §2.205(c)
and shall include the statement pre-
scribed by §2.203(a).

(f) Materials to be furnished to EPA
legal office. When a matter is referred
to an EPA legal office under paragraph
(d)(1) of this section, the EPA office
taking action under this section shall
forward promptly to the EPA legal of-
fice the following items:

(1) A copy of the information in ques-
tion, or (where the quantity or form of
the information makes forwarding a
copy of the information impractical)
representative samples, a description
of the information, or both;

(2) A description of the cir-
cumstances and date of EPA’s acquisi-
tion of the information;

(3) The name, address, and telephone
number of the EPA employee(s) most
familiar with the information;

(4) The name, address and telephone
number of each business which asserts
an applicable business confidentiality
claim;

(5) A copy of each applicable claim
(or the record of the assertion of the
claim), and a description of when and
how each claim was asserted;

(6) Comments concerning each
business’s compliance or noncompli-
ance with applicable requirements of
§2.203;

(7) A copy of any request for release
of the information pending under 5
U.S.C. 552;

(8) A copy of the business’s comments
on whether the information is entitled
to confidential treatment;

(9) The office’s comments concerning
the appropriate substantive criteria
under this subpart, and information
the office possesses concerning the in-
formation’s entitlement to confidential
treatment; and
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(10) Copies of other correspondence or
memoranda which pertain to the mat-
ter.

[41 FR 36902, Sept. 1, 1976, as amended at 43
FR 40000, Sept. 8, 1978; 50 FR 51661, Dec. 18,
1985]

§2.205 Final confidentiality
mination by EPA legal office.

(a) Role of EPA legal office. (1) The ap-
propriate EPA legal office (see para-
graph (i) of this section) is responsible
for making the final administrative de-
termination of whether or not business
information covered by a business con-
fidentiality claim is entitled to con-
fidential treatment under this subpart.

(2) When a request for release of the
information under 5 U.S.C. 552 is pend-
ing, the EPA legal office’s determina-
tion shall serve as the final determina-
tion on appeal from an initial denial of
the request.

(i) If the initial denial was issued
under §2.204(b)(1), a final determination
by the EPA legal office is necessary
only if the requestor has actually filed
an appeal.

(ii) If the initial denial was issued
under §2.204(d)(1), however, the EPA
legal office shall issue a final deter-
mination in every case, unless the re-
quest has been withdrawn. (Initial de-
nials under §2.204(d)(1) are of a proce-
dural nature, to allow further inquiry
into the merits of the matter, and a re-
questor is entitled to a decision on the
merits.) If an appeal from such a denial
has not been received by the EPA Free-
dom of Information Officer on the
tenth working day after issuance of the
denial, the matter shall be handled as
if an appeal had been received on that
day, for purposes of establishing a
schedule for issuance of an appeal deci-
sion under §2.117 of this part.

(b) Comment period,; extensions; untime-
liness as waiver of claim. (1) Each busi-
ness which has been furnished the no-
tice and opportunity to comment pre-
scribed by §2.204(d)(1) and §2.204(e)
shall furnish its comments to the office
specified in the notice in time to be
postmarked or hand delivered to that
office not later than the date specified
in the notice (or the date established in
lieu thereof under this section).

(2) The period for submission of com-
ments may be extended if, before the

deter-
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comments are due, a request for an ex-
tension of the comment period is made
by the business and approved by the
EPA legal office. Except in extraor-
dinary circumstances, the EPA legal
office will not approve such an exten-
sion without the consent of any person
whose request for release of the infor-
mation under 5 U.S.C. 552 is pending.

(3) The period for submission of com-
ments by a business may be shortened
in the manner described in paragraph
(g) of this section.

(4) If a business’s comments have not
been received by the specified EPA of-
fice by the date they are due (including
any approved extension), that office
shall promptly inquire whether the
business has complied with paragraph
(b)(1) of this section. If the business has
complied with paragraph (b)(1) but the
comments have been lost in trans-
mission, duplicate comments shall be
requested.

(c) Confidential treatment of comments
from business. If information submitted
to EPA by a business as part of its
comments under this section pertains
to the business’s claim, is not other-
wise possessed by EPA, and is marked
when received in accordance with
§2.203(b), it will be regarded by EPA as
entitled to confidential treatment and
will not be disclosed by EPA without
the business’s consent, unless its dis-
closure is duly ordered by a Federal
court, notwithstanding other provi-
sions of this subpart to the contrary.

(d) Types of final determinations; mat-
ters to be considered. (1) If the EPA legal
office finds that a business has failed to
furnish comments under paragraph (b)
of this section by the specified due
date, it shall determine that the busi-
ness has waived its claim. If, after ap-
plication of the preceding sentence, no
claim applies to the information, the
office shall determine that the infor-
mation is not entitled to confidential
treatment under this subpart and, sub-
ject to §2.210, is available to the public.

(2) In all other cases, the EPA legal
office shall consider each business’s
claim and comments, the various pro-
visions of this subpart, any previously-
issued determinations under this sub-
part which are pertinent, the materials
furnished it under §2.204(f), and such
other materials as it finds appropriate.
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With respect to each claim, the office
shall determine whether or not the in-
formation is entitled to confidential
treatment for the benefit of the busi-
ness that asserted the claim, and the
period of any such entitlement (e.g.,
until a certain date, until the occur-
rence of a specified event, or perma-
nently), and shall take further action
under paragraph (e) or (f) of this sec-
tion, as appropriate.

(3) Whenever the claims of two or
more businesses apply to the same in-
formation, the EPA legal office shall
take action appropriate under the par-
ticular circumstances to protect the
interests of all persons concerned (in-
cluding any person whose request for
the information is pending under 5
U.S.C. 552).

(e) Determination that information is
entitled to confidential treatment. If the
EPA legal office determines that the
information is entitled to confidential
treatment for the full period requested
by the business which made the claim,
EPA shall maintain the information in
confidence for such period, subject to
paragraph (h) of this section, §2.209,
and the other provisions of this subpart
which authorize disclosure in specified
circumstances, and the office shall so
inform the business. If any person’s re-
quest for the release of the information
is then pending under 5 U.S.C. 552, the
EPA legal office shall issue a final de-
termination denying that request.

(f) Determination that information is
not entitled to confidential treatment; no-
tice; waiting period; release of informa-
tion. (1) Notice of denial (or partial de-
nial) of a business confidentiality
claim, in the form prescribed by para-
graph (f)(2) of this section, shall be fur-
nished—

(i) By the EPA office taking action
under §2.204, to each business on behalf
of which a claim has been made, when-
ever §2.204(d)(2) requires such notice;
and

(ii) By the EPA legal office taking
action under this section, to each busi-
ness which has asserted a claim appli-
cable to the information and which has
furnished timely comments under para-
graph (b) of this section, whenever the
EPA legal office determines that the
information is not entitled to confiden-
tial treatment under this subpart for
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the benefit of the business, or deter-
mines that the period of any entitle-
ment to confidential treatment is
shorter than that requested by the
business.

(2) The notice prescribed by para-
graph (f)(1) of this section shall be
written, and shall be furnished by cer-
tified mail (return receipt requested),
by personal delivery, or by other means
which allows verification of the fact of
receipt and the date of receipt. The no-
tice shall state the basis for the deter-
mination, that it constitutes final
agency action concerning the business
confidentiality claim, and that such
final agency action may be subject to
judicial review under Chapter 7 of Title
5, United States Code. With respect to
EPA’s implementation of the deter-
mination, the notice shall state that
(subject to §2.210) EPA will make the
information available to the public on
the tenth working day after the date of
the business’s receipt of the written
notice (or on such later date as is es-
tablished in lieu thereof by the EPA
legal office under paragraph (f)(3) of
this section), unless the EPA legal of-
fice has first been notified of the
business’s commencement of an action
in a Federal court to obtain judicial re-
view of the determination, and to ob-
tain preliminary injunctive relief
against disclosure. The notice shall
further state that if such an action is
timely commenced, EPA may nonethe-
less make the information available to
the public (in the absence of an order
by the court to the contrary), once the
court has denied a motion for a pre-
liminary injunction in the action or
has otherwise upheld the EPA deter-
mination, or whenever it appears to
the EPA legal office, after reasonable
notice to the business, that the busi-
ness is not taking appropriate meas-
ures to obtain a speedy resolution of
the action. If the information has been
found to be temporarily entitled to
confidential treatment, the notice
shall further state that the informa-
tion will not be disclosed prior to the
end of the period of such temporary en-
titlement to confidential treatment.

(3) The period established in a notice
under paragraph (f)(2) of this section
for commencement of an action to ob-
tain judicial review may be extended if,
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before the expiration of such period, a
request for an extension is made by the
business and approved by the EPA
legal office. Except in extraordinary
circumstances, the EPA legal office
will not approve such an extension
without the consent of any person
whose request for release of the infor-
mation under 5 U.S.C. 552 is pending.

(4) After the expiration of any period
of temporary entitlement to confiden-
tial treatment, a determination under
this paragraph (f) shall be implemented
by the EPA legal office by making the
information available to the public (in
the absence of a court order prohib-
iting disclosure) whenever—

(i) The period provided for com-
mencement by a business of an action
to obtain judicial review of the deter-
mination has expired without notice to
the EPA legal office of commencement
of such an action;

(ii) The court, in a timely-com-
menced action, has denied the business’
motion for a preliminary injunction, or
has otherwise upheld the EPA deter-
mination; or

(iii) The EPA legal office, after rea-
sonable notice has been provided to the
business, finds that the business is not
taking appropriate measures to obtain
a speedy resolution of the timely-com-
menced action.

(5) Any person whose request for re-
lease of the information under 5 U.S.C.
562 is pending at the time notice is
given under paragraph (f)(2) of this sec-
tion shall be furnished a determination
under 5 U.S.C. 552 stating the cir-
cumstances under which the informa-
tion will be released.

(g) Emergency situations. If the Gen-
eral Counsel finds that disclosure of in-
formation covered by a claim would be
helpful in alleviating a situation pos-
ing an imminent and substantial dan-
ger to public health or safety, he may
prescribe and make known to inter-
ested persons such shorter comment
period (paragraph (b) of this section),
post-determination  waiting  period
(paragraph (f) of this section), or both,
as he finds necessary under the cir-
cumstances.

(h) Modification of prior determina-
tions. A determination that informa-
tion is entitled to confidential treat-
ment for the benefit of a business,
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made under this subpart by an EPA
legal office, shall continue in effect in
accordance with its terms until an
EPA legal office taking action under
this section, or under §2.206 or §2.207,
issues a final determination stating
that the earlier determination no
longer describes correctly the informa-
tion’s entitlement to confidential
treatment because of change in the ap-
plicable 1law, newly-discovered or
changed facts, or because the earlier
determination was clearly erroneous. If
an EPA legal office tentatively con-
cludes that such an earlier determina-
tion is of questionable validity, it shall
so inform the business, and shall afford
the business an opportunity to furnish
comments on pertinent issues in the
manner described by §2.204(e) and para-
graph (b) of this section. If, after con-
sideration of any timely comments
submitted by the business, the EPA
legal office makes a revised final deter-
mination that the information is not
entitled to confidential treatment, or
that the period of entitlement to such
treatment will end sooner than it
would have ended under the earlier de-
termination, the office will follow the
procedure described in paragraph (f) of
this section. Determinations under this
section may be made only by, or with
the concurrence of, the General Coun-
sel.

(i) Delegation and redelegation of au-
thority. Unless the General Counsel
otherwise directs, or this subpart oth-
erwise specifically provides, determina-
tions and actions required by this sub-
part to be made or taken by an EPA
legal office shall be made or taken by
the appropriate Regional counsel when-
ever the EPA office taking action
under §2.204 or §2.206(b) is under the su-
pervision of a Regional Administrator,
and by the General Counsel in all other
cases. The General Counsel may redele-
gate any or all of his authority under
this subpart to any attorney employed
by EPA on a full-time basis under the
General Counsel’s supervision. A Re-
gional Counsel may redelegate any or
all of his authority under this subpart
to any attorney employed by EPA on a
full-time Dbasis under the Regional
counsel’s supervision.

[41 FR 36902, Sept. 1, 1976, as amended at 50
FR 51661, Dec. 18, 1985]
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§2.206 Advance confidentiality deter-
minations.

(a) An advance determination under
this section may be issued by an EPA
legal office if—

(1) EPA has requested or demanded
that a business furnish business infor-
mation to EPA;

(2) The business asserts that the in-
formation, if submitted, would con-
stitute voluntarily submitted informa-
tion under §2.201(i);

(3) The business will voluntarily sub-
mit the information for use by EPA
only if EPA first determines that the
information is entitled to confidential
treatment under this subpart; and

(4) The EPA office which desires sub-
mission of the information has re-
quested that the EPA legal office issue
a determination under this section.

(b) The EPA office requesting an ad-
vance determination under this section
shall—

(1) Arrange to have the business fur-
nish directly to the EPA legal office a
copy of the information (or, where fea-
sible, a description of the nature of the
information sufficient to allow a deter-
mination to be made), as well as the
business’s comments concerning the
matters addressed in §2.204(e)(4), ex-
cluding, however, matters addressed in
§2.204 (e)(4)(iii) and (e)(4)(iv); and

(2) Furnish to the EPA legal office
the materials referred to in §2.204(f) (3),
(M), (8), and (9).

(c) In making a determination under
this section, the EPA legal office shall
first determine whether or not the in-
formation would constitute voluntarily
submitted information under §2.201(i).
If the information would constitute
voluntarily submitted information, the
legal office shall further determine
whether the information is entitled to
confidential treatment.

(d) If the EPA legal office determines
that the information would not con-
stitute voluntarily submitted informa-
tion, or determines that it would con-
stitute voluntarily submitted informa-
tion but would not be entitled to con-
fidential treatment, it shall so inform
the business and the EPA office which
requested the determination, stating
the basis of the determination, and
shall return to the business all copies
of the information which it may have
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received from the business (except that
if a request under 5 U.S.C. 552 for re-
lease of the information is received
while the EPA legal office is in posses-
sion of the information, the legal office
shall retain a copy of the information,
but shall not disclose it unless ordered
by a Federal court to do so). The legal
office shall not disclose the informa-
tion to any other EPA office or em-
ployee and shall not use the informa-
tion for any purpose except the deter-
mination under this section, unless
otherwise directed by a Federal court.

(e) If the EPA legal office determines
that the information would constitute
voluntarily submitted information and
that it is entitled to confidential treat-
ment, it shall so inform the EPA office
which requested the determination and
the business which submitted it, and
shall forward the information to the
EPA office which requested the deter-
mination.

§2.207 Class determinations.

(a) The General Counsel may make
and issue a class determination under
this section if he finds that—

(1) EPA possesses, or is obtaining, re-
lated items of business information;

(2) One or more characteristics com-
mon to all such items of information
will necessarily result in identical
treatment for each such item under
one or more of the provisions in this
subpart, and that it is therefore proper
to treat all such items as a class for
one or more purposes under this sub-
part; and

(3) A class determination would serve
a useful purpose.

(b) A class determination shall clear-
ly identify the class of information to
which it pertains.

(c) A class determination may state

that all of the information in the
class—
(1) Is, or is mnot, voluntarily sub-

mitted information under §2.201(i);

(2) Is, or is not, governed by a par-
ticular section of this subpart, or by a
particular set of substantive criteria
under this subpart;

(3) Fails to satisfy one or more of the
applicable substantive criteria, and is
therefore ineligible for confidential
treatment;
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(4) Satisfies one or more of the appli-
cable substantive criteria; or

(5) Satisfies one or more of the appli-
cable substantive criteria during a cer-
tain period, but will be ineligible for
confidential treatment thereafter.

(d) The purpose of a class determina-
tion is simply to make known the
Agency’s position regarding the man-
ner in which information within the
class will be treated under one or more
of the provisions of this subpart. Ac-
cordingly, the notice of opportunity to
submit comments referred to in
§2.204(d)(1)(ii) and §2.205(b), and the list
of materials required to be furnished to
the EPA legal office under
§2.204(d)(1)(iii), may be modified to re-
flect the fact that the class determina-
tion has made unnecessary the submis-
sion of materials pertinent to one or
more issues. Moreover, in appropriate
cases, action based on the class deter-
mination may be taken under
§2.204(b)(1), §2.204(d), §2.205(d), or
§2.206. However, the existence of a class
determination shall not, of itself, af-
fect any right a business may have to
receive any notice under §2.204(d)(2) or
§2.205(f).

§2.208 Substantive criteria for use in
confidentiality determinations.

Determinations issued under §§2.204
through 2.207 shall hold that business
information is entitled to confidential
treatment for the benefit of a par-
ticular business if—

(a) The business has asserted a busi-
ness confidentiality claim which has
not expired by its terms, nor been
waived nor withdrawn;

(b) The business has satisfactorily
shown that it has taken reasonable
measures to protect the confidentiality
of the information, and that it intends
to continue to take such measures;

(¢c) The information is not, and has
not been, reasonably obtainable with-
out the business’s consent by other
persons (other than governmental bod-
ies) by use of legitimate means (other
than discovery based on a showing of
special need in a judicial or quasi-judi-
cial proceeding);

(d) No statute specifically requires
disclosure of the information; and

(e) Either—
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(1) The business has satisfactorily
shown that disclosure of the informa-
tion is likely to cause substantial harm
to the business’s competitive position;
or

(2) The information is voluntarily
submitted information (see §2.201(i)),
and its disclosure would be likely to
impair the Government’s ability to ob-
tain necessary information in the fu-
ture.
cir-

§2.209 Disclosure in

cumstances.

special

(a) General. Information which, under
this subpart, is not available to the
public may nonetheless be disclosed to
the persons, and in the circumstances,
described by paragraphs (b) through (g)
of this section. (This section shall not
be construed to restrict the disclosure
of information which has been deter-
mined to be available to the public.
However, business information for
which a claim of confidentiality has
been asserted shall be treated as being
entitled to confidential treatment
until there has been a determination in
accordance with the procedures of this
subpart that the information is not en-
titled to confidential treatment.)

(b) Disclosure to Congress or the Comp-
troller General. (1) Upon receipt of a
written request by the Speaker of the
House, President of the Senate, chair-
man of a committee or subcommittee,
or the Comptroller General, as appro-
priate, EPA will disclose business in-
formation to either House of Congress,
to a committee or subcommittee of
Congress, or to the Comptroller Gen-
eral, unless a statute forbids such dis-
closure.

(2) If the request is for business infor-
mation claimed as confidential or de-
termined to be confidential, the EPA
office processing the request shall pro-
vide notice to each affected business of
the type of information disclosed and
to whom it is disclosed. Notice shall be
given at least ten days prior to disclo-
sure, except where it is not possible to
provide notice ten days in advance of
any date established by the requesting
body for responding to the request.
Where ten days advance notice cannot
be given, as much advance notice as
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possible shall be provided. Where no-
tice cannot be given before the date es-
tablished by the requesting body for re-
sponding to the request, notice shall be
given as promptly after disclosure as
possible. Such notice may be given by
notice published in the FEDERAL REG-
ISTER or by letter sent by certified
mail, return receipt requested, or tele-
gram. However, if the requesting body
asks in writing that no notice under
this subsection be given, EPA will give
no notice.

(3) At the time EPA discloses the
business information, EPA will inform
the requesting body of any unresolved
business confidentiality claim known
to cover the information and of any de-
termination under this subpart that
the information is entitled to confiden-
tial treatment.

(c) Disclosure to other Federal agencies.
EPA may disclose business information
to another Federal agency if—

(1) EPA receives a written request for
disclosures of the information from a
duly authorized officer or employee of
the other agency or on the initiative of
EPA when such disclosure is necessary
to enable the other agency to carry out
a function on behalf of EPA;

(2) The request, if any, sets forth the
official purpose for which the informa-
tion is needed;

(3) When the information has been
claimed as confidential or has been de-
termined to be confidential, the re-
sponsible EPA office provides notice to
each affected business of the type of in-
formation to be disclosed and to whom
it is to be disclosed. At the discretion
of the office, such notice may be given
by notice published in the FEDERAL
REGISTER at least 10 days prior to dis-
closure, or by letter sent by certified
mail return receipt requested or tele-
gram either of which must be received
by the affected business at least 10
days prior to disclosure. However, no
notice shall be required when EPA fur-
nishes business information to another
Federal agency to perform a function
on behalf of EPA, including but not
limited to—

(i) Disclosure to the Department of
Justice for purposes of investigation or
prosecution of civil or criminal viola-
tions of Federal law related to EPA ac-
tivities;
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(ii) Disclosure to the Department of
Justice for purposes of representing
EPA in any matter; or

(iii) Disclosure to any Federal agency
for purposes of performing an EPA
statutory function under an inter-
agency agreement.

(4) EPA notifies the other agency of
any unresolved business confidentiality
claim covering the information and of
any determination under this subpart
that the information is entitled to con-
fidential treatment, and that further
disclosure of the information may be a
violation of 18 U.S.C. 1905; and

(5) The other agency agrees in writ-
ing not to disclose further any infor-
mation designated as confidential un-
less—

(i) The other agency has statutory
authority both to compel production of
the information and to make the pro-
posed disclosure, and the other agency
has, prior to disclosure of the informa-
tion to anyone other than its officers
and employees, furnished to each af-
fected business at least the same notice
to which the affected business would be
entitled under this subpart;

(ii) The other agency has obtained
the consent of each affected business to
the proposed disclosure; or

(iii) The other agency has obtained a
written statement from the EPA Gen-
eral Counsel or an EPA Regional Coun-
sel that disclosure of the information
would be proper under this subpart.

(d) Court-ordered disclosure. EPA may
disclose any business information in
any manner and to the extent ordered
by a Federal court. Where possible, and
when not in violation of a specific di-
rective from the court, the EPA office
disclosing information claimed as con-
fidential or determined to be confiden-
tial shall provide as much advance no-
tice as possible to each affected busi-
ness of the type of information to be
disclosed and to whom it is to be dis-
closed, unless the affected business has
actual notice of the court order. At the
discretion of the office, subject to any
restrictions by the court, such notice
may be given by notice in the FEDERAL
REGISTER, letter sent by certified mail
return receipt requested, or telegram.

(e) Disclosure within EPA. An EPA of-
fice, officer, or employee may disclose
any business information to another
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EPA office, officer, or employee with
an official need for the information.

(f) Disclosure with consent of business.
EPA may disclose any business infor-
mation to any person if EPA has ob-
tained the prior consent of each af-
fected business to such disclosure.

(g) Record of disclosures to be main-
tained. BEach EPA office which discloses
information to Congress, a committee
or subcommittee of Congress, the
Comptroller General, or another Fed-
eral agency under the authority of
paragraph (b) or (c) of this section,
shall maintain a record of the fact of
such disclosure for a period of not less
than 36 months after such disclosure.
Such a record, which may be in the
form of a log, shall show the name of
the affected businesses, the date of dis-
closure, the person or body to whom
disclosure was made, and a description
of the information disclosed.

[41 FR 36902, Sept. 1, 1976, as amended at 43
FR 40000, Sept. 8, 1978; 50 FR 51661, Dec. 18,
1985]

§2.210 Nondisclosure for reasons
other than business confidentiality
or where disclosure is prohibited
by other statute.

(a) Information which is not entitled
to confidential treatment under this
subpart shall be made available to the
public (using the procedures set forth
in §§2.204 and 2.205) if its release is re-
quested under 5 U.S.C. 552, unless EPA
determines (under subpart A of this
part) that, for reasons other than rea-
sons of business confidentiality, the in-
formation is exempt from mandatory
disclosure and cannot or should not be
made available to the public. Any such
determination under subpart A shall be
coordinated with actions taken under
this subpart for the purpose of avoiding
delay in responding to requests under 5
U.S.C. 552.

(b) Notwithstanding any other provi-
sion of this subpart, if any statute not
cited in this subpart appears to require
EPA to give confidential treatment to
any business information for reasons of
business confidentiality, the matter
shall be referred promptly to an EPA
legal office for resolution. Pending res-
olution, such information shall be
treated as if it were entitled to con-
fidential treatment.
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§2.211 Safeguarding of business infor-
mation; penalty for wrongful disclo-
sure.

(a) No EPA officer or employee may
disclose, or use for his or her private
gain or advantage, any business infor-
mation which came into his or her pos-
session, or to which he or she gained
access, by virtue of his or her official
position or employment, except as au-
thorized by this subpart.

(b) Each EPA officer or employee
who has custody or possession of busi-
ness information shall take appro-
priate measures to properly safeguard
such information and to protect
against its improper disclosure.

(c) Violation of paragraph (a) or (b) of
this section shall constitute grounds
for dismissal, suspension, fine, or other
adverse personnel action. Willful viola-
tion of paragraph (a) of this section
may result in criminal prosecution
under 18 U.S.C. 1905 or other applicable
statute.

(d) Each contractor or subcontractor
with the United States Government,
and each employee of such contractor
or subcontractor, who is furnished
business information by EPA under
§2.301(h), §2.302(h), §2.304(h), §2.305(h),
§2.306(j), §2.307(h), §2.308(i), or §2.310(h)
shall use or disclose that information
only as permitted by the contract or
subcontract under which the informa-
tion was furnished. Contractors or sub-
contractors shall take steps to prop-
erly safeguard business information in-
cluding following any security proce-
dures for handling and safeguarding
business information which are con-
tained in any manuals, procedures, reg-
ulations, or guidelines provided by
EPA. Any violation of this paragraph
shall constitute grounds for suspension
or debarment of the contractor or sub-
contractor in question. A willful viola-
tion of this paragraph may result in
criminal prosecution.

[41 FR 36902, Sept. 1, 1976, as amended at 50
FR 51662, Dec. 18, 1985; 58 FR 461, Jan. 5, 1993]

§2.212 Establishment of control offices
for categories of business informa-
tion.

(a) The Administrator, by order, may
establish one or more mutually exclu-
sive categories of business information,
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and may designate for each such cat-
egory an EPA office (hereinafter re-
ferred to as a control office) which shall
have responsibility for taking actions
(other than actions required to be
taken by an EPA legal office) with re-
spect to all information within such
category.

(b) If a control office has been as-
signed responsibility for a category of
business information, no other EPA of-
fice, officer, or employee may make
available to the public (or otherwise
disclose to persons other than EPA of-
ficers and employees) any information
in that category without first obtain-
ing the concurrence of the control of-
fice. Requests under 5 U.S.C. 552 for re-
lease of such information shall be re-
ferred to the control office.

(c) A control office shall take the ac-
tions and make the determinations re-
quired by §2.204 with respect to all in-
formation in any category for which
the control office has been assigned re-
sponsibility.

(d) A control office shall maintain a
record of the following, with respect to
items of business information in cat-
egories for which it has been assigned
responsibility:

(1) Business confidentiality claims;

(2) Comments submitted in support of
claims;

(3) Waivers
claims;

(4) Actions and determinations by
EPA under this subpart;

(5) Actions by Federal courts; and

(6) Related information concerning
business confidentiality.

and withdrawals of

§2.213 Designation by business of ad-
dressee for notices and inquiries.

(a) A business which wishes to des-
ignate a person or office as the proper
addressee of communications from
EPA to the business under this subpart
may do so by furnishing in writing to
the Headquarters Freedom of Informa-
tion Operations (1105), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460, the
following information: The name and
address of the business making the des-
ignation; the name, address, and tele-
phone number of the designated person
or office; and a request that EPA in-
quiries and communications (oral and
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written) under this subpart, including
inquiries and notices which require
reply within deadlines if the business is
to avoid waiver of its rights under this
subpart, be furnished to the designee
pursuant to this section. Only one per-
son or office may serve at any one time
as a business’s designee under this sub-
part.

(b) If a business has named a designee
under this section, the following EPA
inquiries and notices to the business
shall be addressed to the designee:

(1) Inquiries concerning a business’s
desire to assert a business confiden-
tiality claim, under §2.204(c)(2)(1)(A);

(2) Notices affording opportunity to
substantiate confidentiality claims,
under §2.204(d)(1) and §2.204(e);

(3) Inquires concerning comments,
under §2.205(b)(4);

(4) Notices of denial of confidential
treatment and proposed disclosure of
information, under §2.205(f);

(5) Notices concerning shortened
comment and/or waiting periods under
§2.205(g);

(6) Notices concerning modifications
or overrulings of prior determinations,
under §2.205(h);

(7) Notices to affected businesses
under §§2.301(g) and 2.301(h) and analo-
gous provisions in §§2.302, 2.303, 2.304,
2.305, 2.306, 2.307, and 2.308; and

(8) Notices to affected businesses
under §2.209.

(c) The Freedom of Information Offi-
cer shall, as quickly as possible, notify
all EPA offices that may possess infor-
mation submitted by the business to
EPA, the Regional Freedom of Infor-
mation Offices, the Office of General
Counsel, and the offices of Regional
Counsel of any designation received
under this section. Businesses making
designations under this section should
bear in mind that several working days
may be required for dissemination of
this information within EPA and that
some EPA offices may not receive no-
tice of such designations.

[41 FR 36902, Sept. 1, 1976, as amended at 43
FR 40001, Sept. 8, 1978]

§2.214 Defense of Freedom of Informa-
tion Act suits; participation by af-
fected business.

(a) In making final confidentiality
determinations under this subpart, the
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EPA legal office relies to a large extent
upon the information furnished by the
affected business to substantiate its
claim of confidentiality. The EPA legal
office may be unable to verify the ac-
curacy of much of the information sub-
mitted by the affected business.

(b) If the EPA legal office makes a
final confidentiality determination
under this subpart that certain busi-
ness information is entitled to con-
fidential treatment, and EPA is sued
by a requester under the Freedom of
Information Act for disclosure of that
information, EPA will:

(1) Notify each affected business of
the suit within 10 days after service of
the complaint upon EPA;

(2) Where necessary to preparation of
EPA’s defense, call upon each affected
business to furnish assistance; and

(3) Not oppose a motion by any af-
fected business to intervene as a party
to the suit under rule 24(b) of the Fed-
eral Rules of Civil Procedure.

(c) EPA will defend its final confiden-
tiality determination, but EPA expects
the affected business to cooperate to
the fullest extent possible in this de-
fense.

[43 FR 40001, Sept. 8, 1978]

§2.215 Confidentiality agreements.

(a) No EPA officer, employee, con-
tractor, or subcontractor shall enter
into any agreement with any affected
business to keep business information
confidential unless such agreement is
consistent with this subpart. No EPA
officer, employee, contractor, or sub-
contractor shall promise any affected
business that business information will
be kept confidential unless the promise
is consistent with this subpart.

(b) If an EPA office has requested in-
formation from a State, local, or Fed-
eral agency and the agency refuses to
furnish the information to EPA be-
cause the information is or may con-
stitute confidential business informa-
tion, the EPA office may enter into an
agreement with the agency to keep the
information confidential, notwith-
standing the provisions of this subpart.
However, no such agreement shall be
made unless the General Counsel deter-
mines that the agreement is necessary
and proper.
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(c) To determine that an agreement
proposed under paragraph (b) of this
section is necessary, the General Coun-
sel must find:

(1) The EPA office requesting the in-
formation needs the information to
perform its functions;

(2) The agency will not furnish the
information to EPA without an agree-
ment by EPA to keep the information
confidential; and

(3) Either:

(i) EPA has no statutory power to
compel submission of the information
directly from the affected business, or

(ii) While EPA has statutory power
to compel submission of the informa-
tion directly from the affected busi-
ness, compelling submission of the in-
formation directly from the business
would—

(A) Require time in excess of that
available to the EPA office to perform
its necessary work with the informa-
tion,

(B) Duplicate information already
collected by the other agency and over-
ly burden the affected business, or

(C) Overly burden the resources of
EPA.

(d) To determine that an agreement
proposed under paragraph (b) of this
section is proper, the General Counsel
must find that the agreement states—

(1) The purpose for which the infor-
mation is required by EPA;

(2) The conditions under which the
agency will furnish the information to
EPA;

(3) The information subject to the
agreement;

(4) That the agreement does not
cover information acquired by EPA
from another source;

(56) The manner in which EPA will
treat the information; and

(6) That EPA will treat the informa-
tion in accordance with the agreement
subject to an order of a Federal court
to disclose the information.

(e) EPA will treat any information
acquired pursuant to an agreement
under paragraph (b) of this section in
accordance with the procedures of this
subpart except where the agreement
specifies otherwise.

[43 FR 40001, Sept. 8, 1978]



§§2.216-2.300

§§2.216-2.300 [Reserved]

§2.301 Special rules governing certain
information obtained under the
Clean Air Act.

(a) Definitions. For the purpose of this
section:

(1) Act means the Clean Air Act, as
amended, 42 U.S.C. 7401 et seq.

(2)(i) Emission data means, with ref-
erence to any source of emission of any
substance into the air—

(A) Information necessary to deter-
mine the identity, amount, frequency,
concentration, or other characteristics
(to the extent related to air quality) of
any emission which has been emitted
by the source (or of any pollutant re-
sulting from any emission by the
source), or any combination of the
foregoing;

(B) Information necessary to deter-
mine the identity, amount, frequency,
concentration, or other characteristics
(to the extent related to air quality) of
the emissions which, under an applica-
ble standard or limitation, the source
was authorized to emit (including, to
the extent necessary for such purposes,
a description of the manner or rate of
operation of the source); and

(C) A general description of the loca-
tion and/or nature of the source to the
extent necessary to identify the source
and to distinguish it from other
sources (including, to the extent nec-
essary for such purposes, a description
of the device, installation, or operation
constituting the source).

(ii) Notwithstanding paragraph
(a)(2)(i) of this section, the following
information shall be considered to be
emission data only to the extent nec-
essary to allow EPA to disclose pub-
licly that a source is (or is not) in com-
pliance with an applicable standard or
limitation, or to allow EPA to dem-
onstrate the feasibility, practicability,
or attainability (or lack thereof) of an
existing or proposed standard or limi-
tation:

(A) Information concerning research,
or the results of research, on any
project, method, device or installation
(or any component thereof) which was
produced, developed, installed, and
used only for research purposes; and

(B) Information concerning any prod-
uct, method, device, or installation (or
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any component thereof) designed and
intended to be marketed or used com-
mercially but not yet so marketed or
used.

(3) Standard or limitation means any
emission standard or limitation estab-
lished or publicly proposed pursuant to
the Act or pursuant to any regulation
under the Act.

(4) Proceeding means any rulemaking,
adjudication, or licensing conducted by
EPA under the Act or under regula-
tions which implement the Act, except
for determinations under this subpart.

(5) Manufacturer has the meaning
given it in section 216(1) of the Act, 42
U.S.C. 7550(1).

(b) Applicability. (1) This section ap-
plies to business information which
was—

(i) Provided or obtained under sec-
tion 114 of the Act, 42 U.S.C. 7414, by
the owner or operator of any sta-
tionary source, for the purpose (A) of
developing or assisting in the develop-
ment of any implementation plan
under section 110 or 111(d) of the Act, 42
U.S.C. 7410, 7411(d), any standard of per-
formance under section 111 of the Act,
42 U.S.C. 7411, or any emission standard
under section 112 of the Act, 42 U.S.C.
7412, (B) of determining whether any
person is in violation of any such
standard or any requirement of such a
plan, or (C) of carrying out any provi-
sion of the Act (except a provision of
Part II of the Act with respect to a
manufacturer of new motor vehicles or
new motor vehicle engines);

(ii) Provided or obtained under sec-
tion 208 of the Act, 42 U.S.C. 7542, for
the purpose of enabling the Adminis-
trator to determine whether a manu-
facturer has acted or is acting in com-
pliance with the Act and regulations
under the Act, or provided or obtained
under section 206(c) of the Act, 42
U.S.C. 7525(c); or

(iii) Provided in response to a sub-
poena for the production of papers,
books, or documents issued under the
authority of section 307(a) of the Act,
42 U.S.C. 7607(a).

(2) Information will be considered to
have been provided or obtained under
section 114 of the Act if it was provided
in response to a request by EPA made
for any of the purposes stated in sec-
tion 114, or if its submission could have
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been required under section 114, regard-
less of whether section 114 was cited as
the authority for any request for the
information, whether an order to pro-
vide the information was issued under
section 113(a) of the Act, 42 U.S.C.
7413(a), whether an action was brought
under section 113(b) of the Act, 42
U.S.C. 7413(b), or whether the informa-
tion was provided directly to EPA or
through some third person.

(3) Information will be considered to
have been provided or obtained under
section 208 of the Act if it was provided
in response to a request by EPA made
for any of the purposes stated in sec-
tion 208, or if its submission could have
been required under section 208, regard-
less of whether section 208 was cited as
the authority for any request for the
information, whether an action was
brought under section 204 of the Act, 42
U.S.C. 7523, or whether the information
was provided directly to EPA or
through some third person.

(4) Information will be considered to
have been provided or obtained under
section 206(c) of the Act if it was pro-
vided in response to a request by EPA
made for any of the purposes stated in
section 206(c), or if its submission could
have been required under section 206(c)
regardless of whether section 206(c) was
cited as authority for any request for
the information, whether an action was
brought under section 204 of the Act, 42
U.S.C. 7523, or whether the information
was provided directly to EPA or
through some third person.

(5) Information will be considered to
have been provided or obtained under
section 307(a) of the Act if it was pro-
vided in response to a subpoena issued
under section 307(a), or if its produc-
tion could have been required by sub-
poena under section 307(a), regardless
of whether section 307(a) was cited as
the authority for any request for the
information, whether a subpoena was
issued by EPA, whether a court issued
an order under section 307(a), or wheth-
er the information was provided di-
rectly to EPA or through some third
person.

(c) Basic rules that apply without
change. Except as otherwise provided in
paragraph (d) of this section, §§2.201
through 2.207, §2.209, and §§2.211
through 2.215 apply without change to
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information to which this section ap-
plies.

(d) Data submitted under 40 CFR part
98. (1) Sections 2.201 through 2.215 do
not apply to data submitted under 40
CFR part 98 that EPA has determined,
pursuant to sections 114(c) and 307(d) of
the Clean Air Act, to be either of the
following:

(i) Emission data.

(ii) Data not otherwise entitled to
confidential treatment pursuant to sec-
tion 114(c) of the Clean Air Act.

(2) Except as otherwise provided in
paragraphs (d)(2) and (d)(4) of this sec-
tion, §§2.201 through 2.215 do not apply
to data submitted under 40 CFR part 98
data that EPA has determined, pursu-
ant to sections 114(c) and 307(d) of the
Clean Air Act, to be entitled to con-
fidential treatment. EPA shall treat
that information as confidential in ac-
cordance with the provisions of §2.211,
subject to paragraph (d)(4) of this sec-
tion and §2.209.

(3) Upon receiving a request under 5
U.S.C. 552 for data submitted under 40
CFR part 98 that EPA has determined,
pursuant to sections 114(c) and 307(d) of
the Clean Air Act, to be entitled to
confidential treatment, the EPA office
shall furnish the requestor a notice
that the information has been deter-
mined to be entitled to confidential
treatment and that the request is
therefore denied. The notice shall in-
clude or cite to the appropriate EPA
determination.

(4) Modification of prior confiden-
tiality determination. A determination
made pursuant to sections 114(c) and
307(d) of the Clean Air Act that infor-
mation submitted under 40 CFR part 98
is entitled to confidential treatment
shall continue in effect unless, subse-
quent to the confidentiality determina-
tion, EPA takes one of the following
actions:

(i) EPA determines, pursuant to sec-
tions 114(c) and 307(d) of the Clean Air
Act, that the information is emission
data or data not otherwise entitled to
confidential treatment under section
114(c) of the Clean Air Act.

(ii) The Office of General Counsel
issues a final determination, based on
the criteria in §2.208, stating that the
information is no longer entitled to
confidential treatment because of
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change in the applicable law or newly-
discovered or changed facts. Prior to
making such final determination, EPA
shall afford the business an oppor-
tunity to submit comments on perti-
nent issues in the manner described by
§§2.204(e) and 2.205(b). If, after consider-
ation of any timely comments sub-
mitted by the business, the Office of
General Counsel makes a revised final
determination that the information is
not entitled to confidential treatment
under section 114(c) of the Clean Air
Act, EPA will notify the business in ac-
cordance with the procedures described
in §2.205(f)(2).

(e) Substantive criteria for use in con-
fidentiality determinations. Section 2.208
applies to information to which this
section applies, except that informa-
tion which is emission data, a standard
or limitation, or is collected pursuant
to section 211(b)(2)(A) of the Act is not
eligible for confidential treatment. No
information to which this section ap-
plies is voluntarily submitted informa-
tion.

(f) Availability of information not enti-
tled to confidential treatment. Section
2.210 does not apply to information to
which this section applies. Emission
data, standards or limitations, and any
other information provided under sec-
tion 114 or 208 of the Act which is de-
termined under this subpart not to be
entitled to confidential treatment,
shall be available to the public not-
withstanding any other provision of
this part. Emission data and standards
or limitations provided in response to a
subpoena issued under section 307(a) of
the Act shall be available to the public
notwithstanding any other provision of
this part. Information (other than
emission data and standards or limita-
tions) provided in response to a sub-
poena issued under section 307(a) of the
Act, which is determined under this
subpart not to be entitled to confiden-
tial treatment, shall be available to
the public, unless EPA determines that
the information is exempt from manda-
tory disclosure under 5 U.S.C. 552(b) for
reasons other than reasons of business
confidentiality and cannot or should
not be made available to the public.

(g) Disclosure of information relevant to
a proceeding. (1) Under sections 114, 208
and 307 of the Act, any information to
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which this section applies may be re-
leased by EPA because of the relevance
of the information to a proceeding,
notwithstanding the fact that the in-
formation otherwise might be entitled
to confidential treatment under this
subpart. Release of information be-
cause of its relevance to a proceeding
shall be made only in accordance with
this paragraph (g).

(2) In connection with any proceeding
other than a proceeding involving a de-
cision by a presiding officer after an
evidentiary or adjudicatory hearing,
information to which this section ap-
plies which may be entitled to con-
fidential treatment may be made avail-
able to the public under this paragraph
(2)(2). No information shall be made
available to the public under this para-
graph (g)(2) until any affected business
has been informed that EPA is consid-
ering making the information avail-
able to the public under this paragraph
(2)(2) in connection with an identified
proceeding, and has afforded the busi-
ness a reasonable period for comment
(such notice and opportunity to com-
ment may be afforded in connection
with  the notice prescribed by
§2.204(d)(1) and §2.204(e)). Information
may be made available to the public
under this paragraph (g)(2) only if,
after consideration of any timely com-
ments submitted by the business, the
General Counsel determines that the
information is relevant to the subject
of the proceeding and the EPA office
conducting the proceeding determines
that the public interest would be
served by making the information
available to the public. Any affected
business shall be given at least 5 days’
notice by the General Counsel prior to
making the information available to
the public.

(3) In connection with any proceeding
involving a decision by a presiding offi-
cer after an evidentiary or adjudica-
tory hearing, information to which this
section applies which may be entitled
to confidential treatment may be made
available to the public, or to one or
more parties of record to the pro-
ceeding, upon EPA’s initiative, under
this paragraph (g)(3). An EPA office
proposing disclosure of information
under this paragraph (g)(3), shall so no-
tify the presiding officer in writing.
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Upon receipt of such a notification, the
presiding officer shall notify each af-
fected business that disclosure under
this paragraph (g)(3) has been proposed,
and shall afford each such business a
period for comment found by the pre-
siding officer to be reasonable under
the circumstances. Information may be
disclosed under this paragraph (g)(3)
only if, after consideration of any
timely comments submitted by the
business, the EPA office determines in
writing that, for reasons directly asso-
ciated with the conduct of the pro-
ceeding, the contemplated disclosure
would serve the public interest, and the
presiding officer determines in writing
that the information is relevant to a
matter in controversy in the pro-
ceeding. The presiding officer may con-
dition disclosure of the information to
a party of record on the making of such
protective arrangements and commit-
ments as he finds to be warranted. Dis-
closure to one or more parties of
record, under protective arrangements
or commitments, shall not, of itself, af-
fect the eligibility of information for
confidential treatment under the other
provisions of this subpart. Any affected
business shall be given at least 5 days
notice by the presiding officer prior to
making the information available to
the public or to one or more of the par-
ties of record to the proceeding.

(4) In connection with any proceeding
involving a decision by a presiding offi-
cer after an evidentiary or adjudica-
tory hearing, information to which this
section applies may be made available
to one or more parties of record to the
proceeding, upon request of a party,
under this paragraph (g)(4). A party of
record seeking disclosure of informa-
tion shall direct his request to the pre-
siding officer. Upon receipt of such a
request, the presiding officer shall no-
tify each affected business that disclo-
sure under this paragraph (g)(4) has
been requested, and shall afford each
such business a period for comment
found by the presiding officer to be rea-
sonable under the circumstances. Infor-
mation may be disclosed to a party of
record under this paragraph (g)(4) only
if, after consideration of any timely
comments submitted by the business,
the presiding officer determines in
writing that (i) the party of record has
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satisfactorily shown that with respect
to a significant matter which is in con-
troversy in the proceeding, the party’s
ability to participate effectively in the
proceeding will be significantly im-
paired unless the information is dis-
closed to him, and (ii) any harm to an
affected business that would result
from the disclosure is likely to be out-
weighed by the benefit to the pro-
ceeding and to the public interest that
would result from the disclosure. The
presiding officer may condition disclo-
sure of the information to a party of
record on the making of such protec-
tive arrangements and commitments
as he finds to be warranted. Disclosure
to one or more parties of record, under
protective arrangements or commit-
ments, shall not, of itself, affect the
eligibility of information to confiden-
tial treatment under the other provi-
sions of this subpart. Any affected
business shall be given at least 5 days
notice by the presiding officer prior to
making the information available to
one or more of the parties of record to
the proceeding.

(h) Disclosure to authoriced representa-
tives. (1) Under sections 114, 208 and
307(a) of the Act, EPA possesses au-
thority to disclose to any authorized
representative of the United States any
information to which this section ap-
plies, notwithstanding the fact that
the information might otherwise be en-
titled to confidential treatment under
this subpart. Such authority may be
exercised only in accordance with para-
graph (h) (2) or (3) of this section.

(2)(i1) A person under contract or sub-
contract to the United States govern-
ment to perform work in support of
EPA in connection with the Act or reg-
ulations which implement the Act may
be considered an authorized representa-
tive of the United States for purposes
of this paragraph (h). For purposes of
this section, the term ‘‘contract’ in-
cludes grants and cooperative agree-
ments under the Environmental Pro-
grams Assistance Act of 1984 (Pub. L.
98-313), and the term ‘‘contractor’ in-
cludes grantees and cooperators under
the Environmental Programs Assist-
ance Act of 1984. Subject to the limita-
tions in this paragraph (h)(2), informa-
tion to which this section applies may
be disclosed:
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(A) To a contractor or subcontractor
with EPA, if the EPA program office
managing the contract first determines
in writing that such disclosure is nec-
essary in order that the contractor or
subcontractor may carry out the work
required by the contract or sub-
contract; or

(B) To a contractor or subcontractor
with an agency other than EPA, if the
EPA program office which provides the
information to that agency, con-
tractor, or subcontractor first deter-
mines in writing, in consultation with
the General Counsel, that such disclo-
sure is necessary in order that the con-
tractor or subcontractor may carry out
the work required by the contract or
subcontract.

(ii) No information shall be disclosed
under this paragraph (h)(2), unless this
contract or subcontract in question
provides:

(A) That the contractor or subcon-
tractor and the contractor’s or sub-
contractor’s employees shall use the
information only for the purpose of
carrying out the work required by the
contract or subcontract, shall refrain
from disclosing the information to any-
one other than EPA without the prior
written approval of each affected busi-
ness or of an EPA legal office and shall
return to EPA all copies of the infor-
mation (and any abstracts or extracts
therefrom) upon request by the EPA
program office, whenever the informa-
tion is no longer required by the con-
tractor or subcontractor for the per-
formance of the work required under
the contract or subcontract, or upon
completion of the contract or sub-
contract (where the information was
provided to the contractor or subcon-
tractor by an agency other than EPA,
the contractor may disclose or return
the information to that agency);

(B) That the contractor or subcon-
tractor shall obtain a written agree-
ment to honor such terms of the con-
tract or subcontract from each of the
contractor’s or subcontractor’s em-
ployees who will have access to the in-
formation, before such employee is al-
lowed such access; and

(C) That the contractor or subcon-
tractor acknowledges and agrees that
the contract or subcontract provisions
concerning the use and disclosure of
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business information are included for
the benefit of, and shall be enforceable
by, both the United States government
and any affected business having an in-
terest in information concerning it
supplied to the contractor or subcon-
tractor by the United States govern-
ment under the contract or sub-
contract.

(iii) No information shall be disclosed
under this paragraph (h)(2) until each
affected business has been furnished
notice of the contemplated disclosure
by the EPA program office and has
been afforded a period found reasonable
by that office (not less than 5 working
days) to submit its comments. Such
notice shall include a description of
the information to be disclosed, the
identity of the contractor or subcon-
tractor, the contract or subcontract
number, if any, and the purposes to be
served by the disclosure.

(iv) The EPA program office shall
prepare a record of each disclosure
under this paragraph (h)(2), showing
the contractor or subcontractor, the
contract or subcontract number, the
information disclosed, the date(s) of
disclosure, and each affected business.
The EPA program office shall maintain
the record of disclosure and the deter-
mination of necessity prepared under
paragraph (h)(2)(i) of this section for a
period of not less than 36 months after
the date of the disclosure.

(3) A State or local governmental
agency which has duties or responsibil-
ities under the Act, or under regula-
tions which implement the Act, may be
considered an authorized representa-
tive of the United States for purposes
of this paragraph (h). Information to
which this section applies may be fur-
nished to such an agency at the agen-
cy’s written request, but only if—

(i) The agency has first furnished to
the EPA office having custody of the
information a written opinion from the
agency’s chief legal officer or counsel
stating that under applicable State or
local law the agency has the authority
to compel a business which possesses
such information to disclose it to the
agency, or

(ii) Each affected business is in-
formed of those disclosures under this
paragraph (h)(3) which pertain to it,
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and the agency has shown to the satis-
faction of an EPA legal office that the
agency’s use and disclosure of such in-
formation will be governed by State or
local law and procedures which will
provide adequate protection to the in-
terests of affected businesses.

[41 FR 36902, Sept. 1, 1976, as amended at 43
FR 40002, Sept. 8, 1978; 43 FR 42251, Sept. 20,
1978; 50 FR 51662, Dec. 18, 1985; 58 FR 461, Jan.
5, 1993; 58 FR 5061, Jan 19, 1993; 58 FR 7189,
Feb. 5, 1993; 76 FR 30817, May 26, 2011; 76 FR
64015, Oct. 17, 2011]

§2.302 Special rules governing certain
information obtained wunder the
Clean Water Act.

(a) Definitions. For the purposes of
this section:

(1) Act means the Clean Water Act, as
amended, 33 U.S.C. 1251 et seq.

(2)(1) Effluent data means, with ref-
erence to any source of discharge of
any pollutant (as that term is defined
in section 502(6) of the Act, 33 U.S.C.
1362 (6))—

(A) Information necessary to deter-
mine the identity, amount, frequency,
concentration, temperature, or other
characteristics (to the extent related
to water quality) of any pollutant
which has been discharged by the
source (or of any pollutant resulting
from any discharge from the source), or
any combination of the foregoing;

(B) Information necessary to deter-
mine the identity, amount, frequency,
concentration, temperature, or other
characteristics (to the extent related
to water quality) of the pollutants
which, under an applicable standard or
limitation, the source was authorized
to discharge (including, to the extent
necessary for such purpose, a descrip-
tion of the manner or rate of operation
of the source); and

(C) A general description of the loca-
tion and/or nature of the source to the
extent necessary to identify the source
and to distinguish it from other
sources (including, to the extent nec-
essary for such purposes, a description
of the device, installation, or operation
constituting the source).

(ii) Notwithstanding paragraph
(a)(2)(1) of this section, the following
information shall be considered to be
effluent data only to the extent nec-
essary to allow EPA to disclose pub-
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licly that a source is (or is not) in com-
pliance with an applicable standard or
limitation, or to allow EPA to dem-
onstrate the feasibility, practicability,
or attainability (or lack thereof) of an
existing or proposed standard or limi-
tation:

(A) Information concerning research,
or the results of research, on any prod-
uct, method, device, or installation (or
any component thereof) which was pro-
duced, developed, installed, and used
only for research purposes; and

(B) Information concerning any prod-
uct, method, device, or installation (or
any component thereof) designed and
intended to be marketed or used com-
mercially but not yet so marketed or
used.

(3) Standard or limitation means any
prohibition, any effluent limitation, or
any toxic, pre-treatment or new source
performance standard established or
publicly proposed pursuant to the Act
or pursuant to regulations under the
Act, including limitations or prohibi-
tions in a permit issued or proposed by
EPA or by a State under section 402 of
the Act, 33 U.S.C. 1342.

(4) Proceeding means any rulemaking,
adjudication, or licensing conducted by
EPA under the Act or under regula-
tions which implement the Act, except
for determinations under this part.

(b) Applicability. (1) This section ap-
plies only to business information—

(i) Provided to or obtained by EPA
under section 308 of the Act, 33 U.S.C.
1318, by or from the owner or operator
of any point source, for the purpose of
carrying out the objective of the Act
(including but not limited to devel-
oping or assisting in the development
of any standard or limitation under the
Act, or determining whether any per-
son is in violation of any such standard
or limitation); or

(ii) Provided to or obtained by EPA
under section 509(a) of the Act, 33
U.S.C. 1369(a).

(2) Information will be considered to
have been provided or obtained under
section 308 of the Act if it was provided
in response to a request by EPA made
for any of the purposes stated in sec-
tion 308, or if its submission could have
been required under section 308, regard-
less of whether section 308 was cited as
the authority for any request for the
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information, whether an order to pro-
vide the information was issued under
section 309(a)(3) of the Act, 33 U.S.C.
1319(a)(3), whether a civil action was
brought under section 309(b) of the Act,
33 U.S.C. 1319(b), and whether the infor-
mation was provided directly to EPA
or through some third person.

(3) Information will be considered to
have been provided or obtained under
section 509(a) of the Act if it was pro-
vided in response to a subpoena issued
under section 509(a), or if its produc-
tion could have been required by sub-
poena under section 509(a), regardless
of whether section 509(a) was cited as
the authority for any request for the
information, whether a subpoena was
issued by EPA, whether a court issued
an order under section 307(a), or wheth-
er the information was provided di-
rectly to EPA or through some third
person.

(4) This section specifically does not
apply to information obtained under
section 310(d) or 312(g)(3) of the Act, 33
U.S.C. 1320(d), 1322(g)(3).

(c) Basic rules which apply without
change. Sections 2.201 through 2.207,
2.209, 2.211 through 2.215 apply without
change to information to which this
section applies.

(d) [Reserved]

(e) Substantive criteria for use in con-
fidentiality determinations. Section 2.208
applies to information to which this
section applies, except that informa-
tion which is effluent data or a stand-
ard or limitation is not eligible for
confidential treatment. No information
to which this section applies is volun-
tarily submitted information.

(f) Availability of information not enti-
tled to confidential treatment. Section
2.210 does not apply to information to
which this section applies. Effluent
data, standards or limitations, and any
other information provided or obtained
under section 308 of the Act which is
determined under this subpart not to
be entitled to confidential treatment,
shall be available to the public not-
withstanding any other provision of
this part. Effluent data and standards
or limitations provided in response to a
subpoena issued under section 509(a) of
the Act shall be available to the public
notwithstanding any other provision of
this part. Information (other than ef-
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fluent data and standards or limita-
tions) provided in response to a sub-
poena issued under section 509(a) of the
Act, which is determined under this
subpart not to be entitled to confiden-
tial treatment, shall be available to
the public, unless EPA determines that
the information is exempt from manda-
tory disclosure under 5 U.S.C. 552(b) for
reasons other than reasons of business
confidentiality and cannot or should
not be made available to the public.

(g) Disclosure of information relevant to
a proceeding. (1) Under sections 308 and
509(a) of the Act, any information to
which this section applies may be re-
leased by EPA because of the relevance
of the information to a proceeding,
notwithstanding the fact that the in-
formation otherwise might be entitled
to confidential treatment under this
subpart. Release of information to
which this section applies because of
its relevance to a proceeding shall be
made only in accordance with this
paragraph (g).

(2)-(4) The provisions of §2.301(g) (2),
(3), and (4) are incorporated by ref-
erence as paragraphs (g) (2), (3), and (4),
respectively of this section.

(h) Disclosure to authoriced representa-
tives. (1) Under sections 308 and 509(a) of
the Act, EPA possesses authority to
disclose to any authorized representa-
tive of the United States any informa-
tion to which this section applies, not-
withstanding the fact that the infor-
mation might otherwise be entitled to
confidential treatment under this sub-
part. Such authority may be exercised
only in accordance with paragraph
(h)(2) or (h)(3) of this section.

(2)-(3) The provisions of §2.301(h) (2)
and (3) are incorporated by reference as
paragraphs (h) (2) and (3), respectively,
of this section.

[41 FR 36902, Sept. 1, 1976, as amended at 43
FR 40003, Sept. 8, 1978]

§2.303 Special rules governing certain
information obtained under the
Noise Control Act of 1972.

(a) Definitions. For the purposes of
this section:

(1) Act means the Noise Control Act
of 1972, 42 U.S.C. 4901 et seq.

(2) Manufacturer has the meaning
given it in 42 U.S.C. 4902(6).
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(3) Product has the meaning given it
in 42 U.S.C. 4902(3).

(4) Proceeding means any rulemaking,
adjudication, or licensing conducted by
EPA under the Act or under regula-
tions which implement the Act, except
for determinations under this subpart.

(b) Applicability. This section applies
only to information provided to or ob-
tained by EPA under section 13 of the
Act, 42 U.S.C. 4912, by or from any
manufacturer of any product to which
regulations under section 6 or 8 of the
Act (42 U.S.C. 4905, 4907) apply. Infor-
mation will be deemed to have been
provided or obtained under section 13
of the Act, if it was provided in re-
sponse to a request by EPA made for
the purpose of enabling EPA to deter-
mine whether the manufacturer has
acted or is acting in compliance with
the Act, or if its submission could have
been required under section 13 of the
Act, regardless of whether section 13
was cited as authority for the request,
whether an order to provide such infor-
mation was issued under section 11(d)
of the Act, 42 U.S.C. 4910(d), and wheth-
er the information was provided di-
rectly to EPA by the manufacturer or
through some third person.

(c) Basic rules which apply without
change. Sections 2.201 through 2.207 and
2.209 through 2.215 apply without
change to information to which this
section applies.

(d) [Reserved]

(e) Substantive criteria for use in con-
fidentiality determinations. Section 2.208
applies without change to information
to which this section applies; however,
no information to which this section
applies is voluntarily submitted infor-
mation.

(f) [Reserved]

(g) Disclosure of information relevant to
a proceeding. (1) Under section 13 of the
Act, any information to which this sec-
tion applies may be released by EPA
because of its relevance to a matter in
controversy in a proceeding, notwith-
standing the fact that the information
otherwise might be entitled to con-
fidential treatment under this subpart.
Release of information because of its
relevance to a proceeding shall be
made only in accordance with this
paragraph (g).
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(2)-(4) The provisions of §2.301(g) (2),
(3), and (4) are incorporated by ref-
erence as paragraphs (g) (2), (3), and (4),
respectively, of this section.

[41 FR 36902, Sept. 1, 1976, as amended at 43
FR 40003, Sept. 8, 1978]

§2.304 Special rules governing certain
information obtained under the
Safe Drinking Water Act.

(a) Definitions. For the purposes of
this section:

(1) Act means the 8Safe Drinking
Water Act, 42 U.S.C. 300f et seq.

(2) Contaminant means any physical,
chemical, biological, or radiological
substance or matter in water.

(3) Proceeding means any rulemaking,
adjudication, or licensing process con-
ducted by EPA under the Act or under
regulations which implement the Act,
except for any determination under
this part.

(b) Applicability. (1) This section ap-
plies only to information—

(i) Which was provided to or obtained
by EPA pursuant to a requirement of a
regulation which was issued by EPA
under the Act for the purpose of—

(A) Assisting the Administrator in
establishing regulations under the Act;

(B) Determining whether the person
providing the information has acted or
is acting in compliance with the Act;
or

(C) Administering any program of fi-
nancial assistance under the Act; and

(ii) Which was provided by a person—

(A) Who is a supplier of water, as de-
fined in section 1401(5) of the Act, 42
U.S.C. 300£(b);

(B) Who is or may be subject to a pri-
mary drinking water regulation under
section 1412 of the Act, 42 U.S.C. 300g—
1

(C) Who is or may be subject to an
applicable underground injection con-
trol program, as defined in section
1422(d) of the Act, 42 U.S.C.300h-1(d);

(D) Who is or may be subject to the
permit requirements of section 1424(b)
of the Act, 42 U.S.C. 300h-3(b);

(E) Who is or may be subject to an
order issued under section 1441(c) of the
Act, 42 U.S.C. 300j(c); or

(F) Who is a grantee, as defined in
section 1445(e) of the Act, 42 U.S.C.
300j—4(e).
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(2) This section applies to any infor-
mation which is described by para-
graph (b)(1) of this section if it was pro-
vided in response to a request by EPA
or its authorized representative (or by
a State agency administering any pro-
gram under the Act) made for any pur-
pose stated in paragraph (b)(1) of this
section, or if its submission could have
been required under section 1445 of the
Act, 42 U.S.C. 300j-4, regardless of
whether such section was cited in any
request for the information, or whether
the information was provided directly
to EPA or through some third person.

(c) Basic rules which apply without
change. Sections 2.201 through 2.207,
2.209, and 2.211 through 2.215 apply
without change to information to
which this section applies.

(d) [Reserved]

(e) Substantive criteria for use in con-
fidentiality determinations. Section 2.208
applies to information to which this
section applies, except that informa-
tion which deals with the existence, ab-
sence, or level of contaminants in
drinking water is not eligible for con-
fidential treatment. No information to
which this section applies is volun-
tarily submitted information.

(f) Nondisclosure for reasons other than
business confidentiality or where disclo-
sure is prohibited by other statute. Sec-
tion 2.210 applies to information to
which this section applies, except that
information which deals with the exist-
ence, absence, or level of contaminants
in drinking water shall be available to
the public notwithstanding any other
provision of this part.

(g) Disclosure of information relevant to
a proceeding. (1) Under section 1445(d) of
the Act, any information to which this
section applies may be released by EPA
because of the relevance of the infor-
mation to a proceeding, notwith-
standing the fact that the information
otherwise might be entitled to con-
fidential treatment under this subpart.
Release of information to which this
section applies because of its relevance
to a proceeding shall be made only in
accordance with this paragraph (g).

(2)-(4) The provisions of §2.301(g) (2),
(3), (4) are incorporated by reference as
paragraphs (g) (2), (3), and (4), respec-
tively, of this section.
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(h) Disclosure to authoriced representa-
tives. (1) Under section 1445(d) of the
Act, EPA possesses authority to dis-
close to any authorized representative
of the United States any information
to which this section applies, notwith-
standing the fact that the information
otherwise might be entitled to con-
fidential treatment under this subpart.
Such authority may be exercised only
in accordance with paragraph (h)(2) or
(h)(3) of this section.

(2)-(3) The provisions of §2.301(h) (2)
and (3) are incorporated by reference as
paragraphs (h) (2) and (3), respectively,
of this section.

[41 FR 36902, Sept. 1, 1976, as amended at 43
FR 40003, Sept. 8, 1978]

§2.305 Special rules governing certain
information obtained under the
Solid Waste Disposal Act, as amend-
ed.

(a) Definitions. For purposes of this
section:

(1) Act means the Solid Waste Dis-
posal Act, as amended, including
amendments made by the Resource
Conservation and Recovery Act of 1976,
as amended, 42 U.S.C. 6901 et seq.

(2) Person has the meaning given it in
section 1004(15) of the Act, 42 U.S.C.
6903(15).

(3) Hazardous waste has the meaning
given it in section 1004(5) of the Act, 42
U.S.C. 6903(5).

(4) Proceeding means any rulemaking,
adjudication, or licensing conducted by
EPA under the Act or under regula-
tions which implement the Act includ-
ing the issuance of administrative or-
ders and the approval or disapproval of
plans (e.g. closure plans) submitted by
persons subject to regulation under the
Act, but not including determinations
under this subpart.

(b) Applicability. This section applies
to information provided to or obtained
by EPA under section 3001(b)(3)(B),
3007, or 9005 of the Act, 42 U.S.C
6921(b)(3)(B), 6927, or 6995. Information
will be considered to have been pro-
vided or obtained under sections
3001(b)(3)(B), 3007, or 9005 of the Act if
it was provided in response to a request
from EDA made for any of the purposes
stated in the Act or if its submission
could have been required under those
provisions of the Act regardless of



Environmental Protection Agency

whether a specific section was cited as
the authority for any request for the
information or whether the informa-
tion was provide directly to EPA or
through some third person.

(c) Basic rules which apply without
change. Sections 2.201 through 2.207 and
2.209 through 2.215 apply without
change to information to which this
section applies.

(d) [Reserved]

(e) Substantive criteria for use in con-
fidentiality determinations. Section 2.208
applies without change to information
to which this section applies; however,
no information to which this section
applies is voluntarily submitted infor-
mation.

(f) [Reserved]

(g) Disclosure of information relevant in
a proceeding. (1) Under sections 3007(b)
and 9005(b) of the Act (42 U.S.C. 6927(b)
and 6995(b)), any information to which
this section applies may be disclosed
by EPA because of the relevance of the
information in a proceeding under the
Act, notwithstanding the fact that the
information otherwise might be enti-
tled to confidential treatment under
this subpart. Disclosure of information
to which this section applies because of
its relevance in a proceeding shall be
made only in accordance with this
paragraph (g).

(2)-(4) The provisions of §2.301(g) (2),
(3), and (4) are incorporated by ref-
erence as paragraphs (g) (2), (3), and (4),
respectively, of this section.

(h) Disclosure to authoriced representa-
tives. (1) Under sections 3001(b)(3)(B),
3007(b), and 9005(b) of the Act (42 U.S.C.
6921(b)(3)(B), 6927(b), and 6995(b)), EPA
possesses authority to disclose to any
authorized representative of the United
States any information to which this
section applies, notwithstanding the
fact that the information might other-
wise be entitled to confidential treat-
ment under this subpart. Such author-
ity may be exercised only in accord-
ance with paragraph (h)(2) or (h)(3) of
this section.

(2)-(3) The provisions of §2.301(h) (2)
and (3) are incorporated by reference as
paragraphs (h) (2) and (3), respectively,
of this section.

(4) At the time any information is
furnished to a contractor, subcon-
tractor, or State or local government
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agency under this paragraph (h), the
EPA office furnishing the information
to the contractor, subcontractor, or
State or local government agency shall
notify the contractor, subcontractor,
or State or local government agency
that the information may be entitled
to confidential treatment and that any
knowing and willful disclosure of the
information may subject the con-

tractor, subcontractor, or State or
local government agency and its em-
ployees to penalties in section

3001(b)(3)(B), 3007(b)(2), or 9005(b)(1) of
the Act (42 U.S.C. 6921(b)(3)(B), 6927(b),
or 6995(b)).

[43 FR 40003, Sept. 8, 1978, as amended at 50
FR 51662, Dec. 18, 1985]

§2.306 Special rules governing certain
information obtained wunder the
Toxic Substances Control Act.

(a) Definitions. For the purposes of
this section:

(1) Act means the Toxic Substances
Control Act, 15 U.S.C. 2601 et seq.

(2) Chemical substance has the mean-
ing given it in section 3(2) of the Act,
15 U.S.C. 2602(2).

(3)(i) Health and safety data means the
information described in paragraphs
(a)(3)(1) (A), (B), and (C) of this section
with respect to any chemical substance
or mixture offered for commercial dis-
tribution (including for test marketing
purposes and for use in research and
development), any chemical substance
included on the inventory of chemical
substances under section 8 of the Act
(15 U.S.C. 2607), or any chemical sub-
stance or mixture for which testing is
required under section 4 of the Act (15
U.S.C. 2603) or for which notification is
required under section 5 of the Act (15
U.S.C. 2604).

(A) Any study of any effect of a
chemical substance or mixture on
health, on the environment, or on both,
including underlying data and epide-
miological studies; studies of occupa-
tional exposure to a chemical sub-
stance or mixture; and toxicological,
clinical, and ecological studies of a
chemical substance or mixture;

(B) Any test performed under the
Act; and

(C) Any data reported to, or other-
wise obtained by, EPA from a study de-
scribed in paragraph (a)(3)(i)(A) of this
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section or a test described in paragraph
(a)(3)(1)(B) of this section.

(ii) Notwithstanding paragraph
(a)(3)(1) of this section, no information
shall be considered to be health and
safety data if disclosure of the informa-
tion would—

(A) In the case of a chemical sub-
stance or mixture, disclose processes
used in the manufacturing or proc-
essing the chemical substance or mix-
ture or,

(B) In the case of a mixture, disclose
the portion of the mixture comprised
by any of the chemical substances in
the mixture.

(4) [Reserved]

(5) Mixture has the meaning given it
in section 3(8) of the Act, 156 U.S.C.
2602(8).

(6) Proceeding means any rulemaking,
adjudication, or licensing conducted by
EPA under the Act or under regula-
tions which implement the Act, except
for determinations under this subpart.

(b) Applicability. This section applies
to all information submitted to EPA
for the purpose of satisfying some re-
quirement or condition of the Act or of
regulations which implement the Act,
including information originally sub-
mitted to EPA for some other purpose
and either relied upon to avoid some
requirement or condition of the Act or
incorporated into a submission in order
to satisfy some requirement or condi-
tion of the Act or of regulations which
implement the Act. Information will be
considered to have been provided under
the Act if the information could have
been obtained under authority of the
Act, whether the Act was cited as au-
thority or not, and whether the infor-
mation was provided directly to EPA
or through some third person.

(c) Basic rules which apply without
change. Sections 2.201 through 2.203,
2.206, 2.207, and 2.210 through 2.215
apply without change to information
to which this section applies.

(d) Initial action by EPA office. Sec-
tion 2.204 applies to information to
which this section applies, except that
the provisions of paragraph (e)(3) of
this section regarding the time allowed
for seeking judicial review shall be re-
flected in any notice furnished to a
business under §2.204(d)(2).

60

40 CFR Ch. | (7-1-12 Edition)

(e) Final confidentiality determination
by EPA legal office. Section 2.205 applies
to information to which this section
applies, except that—

(1) Notwithstanding §2.205(i), the
General Counsel (or his designee), rath-
er than the regional counsel, shall
make the determinations and take the
actions required by §2.205;

(2) In addition to the statement pre-
scribed by the second sentence of
§2.205(f)(2), the notice of denial of a
business confidentiality claim shall
state that under section 20(a) of the
Act, 156 U.S.C. 2619, the business may
commence an action in an appropriate
Federal district court to prevent dis-
closure.

(3) The following sentence is sub-
stituted for the third sentence of
§2.205(£)(2): “With respect to EPA’s im-
plementation of the determination, the
notice shall state that (subject to
§2.210) EPA will make the information
available to the public on the thirty-
first (31st) calendar day after the date
of the business’ receipt of the written
notice (or on such later date as is es-
tablished in lieu thereof under para-
graph (f)(3) of this section), unless the
EPA legal office has first been notified
of the business’ commencement of an
action in a Federal court to obtain ju-
dicial review of the determination and
to obtain preliminary injunctive relief
against disclosure.”’; and

(4) Notwithstanding §2.205(g), the 31
calendar day period prescribed by
§2.205(f)(2), as modified by paragraph
(e)(3) of this section, shall not be short-
ened without the consent of the busi-
ness.

(f) [Reserved]

(g) Substantive criteria for use in con-
fidentiality determinations. Section 2.208
applies without change to information
to which this section applies, except
that health and safety data are not eli-
gible for confidential treatment. No in-
formation to which this section applies
is voluntarily submitted information.

(h) Disclosure in special circumstances.
Section 2.209 applies to information to
which this section applies, except that
the following two additional provisions
apply to §2.209(c):

(1) The official purpose for which the
information is needed must be in con-
nection with the agency’s duties under
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any law for protection of health or the
environment or for specific law en-
forcement purposes; and

(2) EPA notifies the other agency
that the information was acquired
under authority of the Act and that
any knowing disclosure of the informa-
tion may subject the officers and em-
ployees of the other agency to the pen-
alties in section 14(d) of the Act (15
U.S.C. 2613(d)).

(1) Disclosure of information relevant in
a proceeding. (1) Under section 14(a)(4)
of the Act (15 U.S.C. 2613(a)(4)), any in-
formation to which this section applies
may be disclosed by EPA when the in-
formation is relevant in a proceeding
under the Act, notwithstanding the
fact that the information otherwise
might be entitled to confidential treat-
ment under this subpart. However, any
such disclosure shall be made in a man-
ner that preserves the confidentiality
of the information to the extent prac-
ticable without impairing the pro-
ceeding. Disclosure of information to
which this section applies because of
its relevance in a proceeding shall be
made only in accordance with this
paragraph (i).

(2)-(4) The provisions of §2.301(g) (2),
(3), and (4) are incorporated by ref-
erence as paragraphs (i) (2), (3), and (4),
respectively, of this section.

(j) Disclosure of information to contrac-
tors and subcontractors. (1) Under sec-
tion 14(a)(2) of the Act (156 TU.S.C.
2613(a)(2)), any information to which
this section applies may be disclosed
by EPA to a contractor or subcon-
tractor of the TUnited States per-
forming work under the Act, notwith-
standing the fact that the information
otherwise might be entitled to con-
fidential treatment under this subpart.
Subject to the limitations in this para-
graph (j), information to which this
section applies may be disclosed:

(i) To a contractor or subcontractor
with EPA, if the EPA program office
managing the contract first determines
in writing that such disclosure is nec-
essary for the satisfactory performance
by the contractor or subcontractor of
the contract or subcontract; or

(i1) To a contractor or subcontractor
with an agency other than EPA, if the
EPA program office which provides the
information to that agency, con-
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tractor, or subcontractor first deter-
mines in writing, in consultation with
the General Counsel, that such disclo-
sure is necessary for the satisfactory
performance by the contractor or sub-
contractor of the contract or sub-
contract.

(2)-(4) The provisions of §2.301(h)(2)
(ii), (iii), and (iv) are incorporated by
reference as paragraphs (j) (2), (3), and
(4), respectively, of this section.

(5) At the time any information is
furnished to a contractor or subcon-
tractor under this paragraph (j), the
EPA office furnishing the information
to the contractor or subcontractor
shall notify the contractor or subcon-
tractor that the information was ac-
quired under authority of the Act and
that any knowing disclosure of the in-
formation may subject the contractor
or subcontractor and its employees to
the penalties in section 14(d) of the Act
(15 U.S.C. 2613(d)).

(k) Disclosure of information when nec-
essary to protect health or the environ-
ment against an unreasonable risk of in-
jury. (1) Under section 14(a)(3) of the
Act (15 U.S.C 2613(a)(3)), any informa-
tion to which this section applies may
be disclosed by EPA when disclosure is
necessary to protect health or the envi-
ronment against an unreasonable risk
of injury to health or the environment.
However, any disclosure shall be made
in a manner that preserves the con-
fidentiality of the information to the
extent not inconsistent with protecting
health or the environment against the
unreasonable risk of injury. Disclosure
of information to which this section
applies because of the need to protect
health or the environment against an
unreasonable risk of injury shall be
made only in accordance with this
paragraph (k).

(2) If any EPA office determines that
there is an unreasonable risk of injury
to health or the environment and that
to protect health or the environment
against the unreasonable risk of injury
it is necessary to disclose information
to which this section applies that oth-
erwise might be entitled to confiden-
tial treatment under this subpart, the
EPA office shall notify the General
Counsel in writing of the nature of the
unreasonable risk of injury, the extent
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of the disclosure proposed, how the pro-
posed disclosure will serve to protect
health or the environment against the
unreasonable risk of injury, and the
proposed date of disclosure. Such noti-
fication shall be made as soon as prac-
ticable after discovery of the unreason-
able risk of injury. If the EPA office
determines that the risk of injury is so
imminent that it is impracticable to
furnish written notification to the
General Counsel, the EPA office shall
notify the General Counsel orally.

(3) Upon receipt of notification under
paragraph (k)(2) of this section, the
General Counsel shall make a deter-
mination in writing whether disclosure
of information to which this section
applies that otherwise might be enti-
tled to confidential treatment is nec-
essary to protect health or the environ-
ment against an unreasonable risk of
injury. The General Counsel shall also
determine the extent of disclosure nec-
essary to protect against the unreason-
able risk of injury as well as when the
disclosure must be made to protect
against the unreasonable risk of in-
jury.

(4) If the General Counsel determines
that disclosure of information to which
this section applies that otherwise
might be entitled to confidential treat-
ment is necessary to protect health or
the environment against an unreason-
able risk of injury, the General Counsel
shall furnish notice to each affected
business of the contemplated disclo-
sure and of the General Counsel’s de-
termination. Such notice shall be made
in writing by certified mail, return re-
ceipt requested, at least 15 days before
the disclosure is to be made. The notice
shall state the date upon which disclo-
sure will be made. However, if the Gen-
eral Counsel determines that the risk
of injury is so imminent that it is im-
practicable to furnish such notice 15
days before the proposed date of disclo-
sure, the General Counsel may provide
notice by means that will provide re-
ceipt of the notice by the affected busi-
ness at least 24 hours before the disclo-
sure is to be made. This may be done
by telegram, telephone, or other rea-
sonably rapid means.

[43 FR 40003, Sept. 8, 1978, as amended at 44
FR 17674, Mar. 23, 1979; 58 FR 462, Jan. 5, 1993]
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§2.307 Special rules governing certain
information obtained wunder the
Federal Insecticide, Fungicide and
Rodenticide Act.

(a) Definitions. For the purposes of
this section;

(1) Act means the Federal Insecticide,
Fungicide and Rodenticide Act, as
amended, 7 U.S.C. 136 et seq., and its
predecessor, 7 U.S.C. 135 et seq.

(2) Applicant means any person who
has submitted to EPA (or to a prede-
cessor agency with responsibility for
administering the Act) a registration
statement or application for registra-
tion under the Act of a pesticide or of
an establishment.

(3) Registrant means any person who
has obtained registration under the
Act of a pesticide or of an establish-
ment.

(b) Applicability. This section applies
to all information submitted to EPA
by an applicant or registrant for the
purpose of satisfying some requirement
or condition of the Act or of regula-
tions which implement the Act, includ-
ing information originally submitted
to EPA for some other purpose but in-
corporated by the applicant or reg-
istrant into a submission in order to
satisfy some requirement or condition
of the Act or of regulations which im-
plement the Act. This section does not
apply to information supplied to EPA
by a petitioner in support of a petition
for a tolerance under 21 U.S.C. 346a(d),
unless the information is also described
by the first sentence of this paragraph.

(c) Basic rules which apply without
change. Sections 2.201 through 2.203,
2.206, 2.207, and 2.210 through 2.215
apply without change to information
to which this section applies.

(d) Initial action by EPA office. Sec-
tion 2.204 applies to information to
which this section applies, except that
the provisions of paragraph (e) of this
section regarding the time allowed for
seeking judicial review shall be re-
flected in any notice furnished to a
business under §2.204(d)(2).

(e) Final confidentiality determination
by EPA legal office. Section 2.205 applies
to information to which this section
applies, except that—

(1) Notwithstanding §2.205(i), the
General Counsel (or his designee), rath-
er than the Regional Counsel, shall
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make the determinations and take the
actions required by §2.205;

(2) In addition to the statement pre-
scribed by the second sentence of
§2.205(f)(2), the notice of denial of a
business confidentiality claim shall
state that under section 10(c) of the
Act, 7 U.S.C. 136h(c), the business may
commence an action in an appropriate
Federal district court for a declaratory
judgment;

(3) The following sentence is sub-
stituted for the third sentence of
§2.205(f)(2): “With respect to EPA’s im-
plementation of the determination, the
notice shall state that (subject to
§2.210) EPA will make the information
available to the public on the thirty-
first (31st) calendar day after the date
of the business’s receipt of the written
notice (or on such later date as is es-
tablished in lieu thereof under para-
graph (f)(3) of this section), unless the
EPA legal office has first been notified
of the business’s commencement of an
action in a Federal court to obtain ju-
dicial review of the determination or
to obtain a declaratory judgment under
section 10(c) of the Act and to obtain
preliminary injunctive relief against
disclosure.”; and

(4) Notwithstanding §2.205(g), the 31
calendar day period prescribed by
§2.205(f)(2), as modified by paragraph
(e)(3) of this section, shall not be short-
ened without the consent of the busi-
ness.

(f) [Reserved]

(g) Substantive criteria for use in con-
fidentiality determinations. Section 2.208
applies without change to information
to which this section applies; however,
no information to which this section
applies is voluntarily submitted infor-
mation.

(h) Disclosure in special circumstances.
(1) Section 2.209 applies without change
to information to which this section
applies. In addition, under section
12(a)(2)(D) of the Act, 7 TU.S.C.
136j(a)(2)(D), EPA possesses authority
to disclose any information to which
this section applies to physicians,
pharmacists, and other qualified per-
sons needing such information for the
performance of their duties, notwith-
standing the fact that the information
might otherwise be entitled to con-
fidential treatment under this subpart.
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Such authority under section
12(a)(2)(D) of the Act may be exercised
only in accordance with paragraph
(h)(2) or (h)(3) of this section.

(2) Information to which this section
applies may be disclosed (notwith-
standing the fact that it might other-
wise be entitled to confidential treat-
ment under this subpart) to physicians,
pharmacists, hospitals, veterinarians,
law enforcement personnel, or govern-
mental agencies with responsibilities
for protection of public health, and to
employees of any such persons or agen-
cies, or to other qualified persons,
when and to the extent that disclosure
is necessary in order to treat illness or
injury or to prevent imminent harm to
persons, property, or the environment,
in the opinion of the Administrator or
his designee.

(3) Information to which this section
applies may be disclosed (notwith-
standing the fact that it otherwise
might be entitled to confidential treat-
ment under this subpart) to a person
under contract to EPA to perform
work for EPA in connection with the
Act or regulations which implement
the Act, if the EPA program office
managing the contract first determines
in writing that such disclosure is nec-
essary in order that the contractor
may carry out the work required by
the contract. Any such disclosure to a
contractor shall be made only in ac-
cordance with the procedure and re-
quirements of §2.301(h)(2) (ii) through
{iv).

(4) Information to which this section
applies, and which relates to formulas
of products, may be disclosed at any
public hearing or in findings of fact
issued by the Administrator, to the ex-
tent and in the manner authorized by
the Administrator or his designee.

[41 FR 36902, Sept. 1, 1976, as amended at 43
FR 40005, Sept. 8, 1978]

§2.308 Special rules governing certain
information obtained wunder the
Federal Food, Drug and Cosmetic
Act.

(a) Definitions. For the purposes of
this section:

(1) Act means the Federal Food, Drug
and Cosmetic Act, as amended, 21
U.S.C. 301 et seq.
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(2) Petition means a petition for the
issuance of a regulation establishing a
tolerance for a pesticide chemical or
exempting the pesticide chemical from
the necessity of a tolerance, pursuant
to section 408(d) of the Act, 21 U.S.C.
346a(d).

(3) Petitioner means a person who has
submitted a petition to EPA (or to a
predecessor agency).

(b) Applicability. (1) This section ap-
plies only to business information sub-
mitted to EPA (or to an advisory com-
mittee established under the Act) by a
petitioner, solely in support of a peti-
tion which has not been acted on by
the publication by EPA of a regulation
establishing a tolerance for a pesticide
chemical or exempting the pesticide
chemical from the necessity of a toler-
ance, as provided in section 408(d) (2) or
(3) of the Act, 21 U.S.C. 346a(d) (2) or
(3).

(2) Section 2.307, rather than this sec-
tion, applies to information described
by the first sentence of §2.307(b) (mate-
rial incorporated into submissions in
order to satisfy the requirements of the
Federal Insecticide, Fungicide and
Rodenticide Act, as amended), even
though such information was origi-
nally submitted by a petitioner in sup-
port of a petition.

(38) This section does not apply to in-
formation gathered by EPA under a
proceeding initiated by EPA to estab-
lish a tolerance under section 408(e) of
the Act, 21 U.S.C. 346a(e).

(c) Basic rules which apply without
change. Sections 2.201, 2.202, 2.206, 2.207,
and 2.210 through 2.215 apply without
change to information to which this
section applies.

(d) Effect of submission of information
without claim. Section 2.203 (a) and (b)
apply without change to information
to which this section applies. Section
2.203(c), however, does not apply to in-
formation to which this section ap-
plies. A petitioner’s failure to assert a
claim when initially submitting a peti-
tion shall not constitute a waiver of
any claim the petitioner may have.

(e) Initial action by EPA office. Section
2.204 applies to information to which
this section applies, except that—

(1) Unless the EPA office has on file
a written waiver of a petitioner’s
claim, a petitioner shall be regarded as
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an affected business, a petition shall be
treated as if it were covered by a busi-
ness confidentiality claim, and an EPA
office acting under §2.204(d) shall de-
termine that the information in the pe-
tition is or may be entitled to con-
fidential treatment and shall take ac-
tion in accordance with §2.204(d)(1);

(2) In addition to other required pro-
visions of any notice furnished to a pe-
titioner under §2.204(e), such notice
shall state that—

(i) Section 408(f) of the Act, 21 U.S.C.
346a(f), affords absolute confidentiality
to information to which this section
applies, but after publication by EPA
of a regulation establishing a tolerance
(or exempting the pesticide chemical
from the necessity of a tolerance) nei-
ther the Act nor this section affords
any protection to the information;

(ii) Information submitted in support
of a petition which is also incorporated
into a submission in order to satisfy a
requirement or condition of the Fed-
eral Insecticide, Fungicide and
Rodenticide Act, as amended, 7 U.S.C.
136 et seq., is regarded by EPA as being
governed, with respect to business con-
fidentiality, by §2.307 rather than by
this section;

(iii) Although it appears that this
section may apply to the information
at this time, EPA is presently engaged
in determining whether for any reason
the information is entitled to confiden-
tial treatment or will be entitled to
such treatment if and when this sec-
tion no longer applies to the informa-
tion; and

(iv) Information determined by EPA
to be covered by this section will not
be disclosed for as long as this section
continues to apply, but will be made
available to the public thereafter (sub-
ject to §2.210) unless the business fur-
nishes timely comments in response to
the notice.

(f) Final confidentiality determination
by EPA legal office. Section 2.205 applies
to information to which this section
applies, except that—

(1) Notwithstanding §2.205(i), the
General Counsel or his designee, rather
than the Regional counsel, shall in all
cases make the determinations and
take the actions required by §2.205;

(2) In addition to the circumstances
mentioned in §2.205(f)(1), notice in the
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form prescribed by §2.205(f)(2) shall be
furnished to each affected business
whenever information is found to be
entitled to confidential treatment
under section 408(f) of the Act but not
otherwise entitled to confidential
treatment. With respect to such cases,
the following sentences shall be sub-
stituted for the third sentence of
§2.205(f)(2): “With respect to EPA’s im-
plementation of the determination, the
notice shall state that (subject to
§2.210) EPA will make the information
available to the public on the thirty-
first (31st) calendar day after the
business’s receipt of the written notice
(or on such later date as is established
in lieu thereof under paragraph (f)(3) of
this section), unless the EPA legal of-
fice has first been notified of the
business’s commencement of an action
in a Federal court to obtain judicial re-
view of the determination and to ob-
tain preliminary injunctive relief
against disclosure; provided, that the
information will not be made available
to the public for so long as it is enti-
tled to confidential treatment under
section 408(f) of the Federal Food, Drug
and Cosmetic Act, 21 U.S.C. 346a(f).”’;
and

(3) Notwithstanding §2.205(g), the 31
calendar day period prescribed by
§2.205(f)(2), as modified by paragraph
(£)(2) of this section, shall not be short-
ened without the consent of the busi-
ness.

(g) [Reserved]

(h) Substantive criteria for use in con-
fidentiality determinations. Section 2.208
does not apply to information to which
this section applies. Such information
shall be determined to be entitled to
confidential treatment for so long as
this section continues to apply to it.

(1) Disclosure in special circumstances.
(1) Section 2.209 applies to information
to which this section applies. In addi-
tion, under Section 408(f) of the Act, 21
U.S.C. 346a(f), EPA is authorized to dis-
close the information to other persons.
Such authority under section 408(f) of
the Act may be exercised only in ac-
cordance with paragraph (i)(2) or (i)(3)
of this section.

(2) Information to which this section
applies may be disclosed (notwith-
standing the fact that it otherwise
might be entitled to confidential treat-
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ment under this subpart) to a person
under contract to EPA to perform
work for EPA in connection with the
Act, with the Federal Insecticide, Fun-
gicide, and Rodenticide Act, as amend-
ed, or regulations which implement ei-
ther such Act, if the EPA program of-
fice managing the contract first deter-
mines in writing that such disclosure is
necessary in order that the contractor
may carry out the work required by
the contract. Any such disclosure to a
contractor shall be made only in ac-
cordance with the procedures and re-
quirements of §2.301(h)(2) (ii) through
{iv).

(3) Information to which this section
applies may be disclosed by EPA to an
advisory committee in accordance with
section 408(d) of the Act, 21 U.S.C.
346a(d).

[41 FR 36902, Sept. 1, 1976, as amended at 43
FR 40005, Sept. 8, 1978]

§2.309 Special rules governing certain
information obtained under the Ma-
rine Protection, Research and Sanc-
tuaries Act of 1972.

(a) Definitions. For the purposes of
this section:

(1) Act means the Marine Protection,
Research and Sanctuaries Act of 1972,
33 U.S.C. 1401 et seq.

(2) Permit means any permit applied
for or granted under the Act.

(3) Application means an application
for a permit.

(b) Applicability. This section applies
to all information provided to or ob-
tained by EPA as a part of any applica-
tion or in connection with any permit.

(c) Basic rules which apply without
change. Sections 2.201 through 2.207 and
2.209 through 2.215 apply without
change to information to which this
section applies.

(d) Substantive criteria for use in con-
fidentiality determinations. Section 2.208
does not apply to information to which
this section applies. Pursuant to sec-
tion 104(f) of the Act, 33 U.S.C. 1414(f),
no information to which this section
applies is eligible for confidential
treatment.

[41 FR 36902, Sept. 1, 1976, as amended at 43
FR 40005, Sept. 8, 1978]
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§2.310 Special rules governing certain
information obtained wunder the
Comprehensive Environmental Re-
sponse, Compensation, and Liabil-
ity Act of 1980, as amended.

(a) Definitions. For purposes of this
section:

(1) Act means the Comprehensive En-
vironmental Response, Compensation,
and Liability Act of 1980, as amended,
including amendments made by the
Superfund Amendments and Reauthor-
ization Act of 1986, 42 U.S.C. 9601, et seq.

(2) Person has the meaning given it in
section 101(21) of the Act, 42 U.S.C.
9601(21).

(3) Facility has the meaning given it
in section 101(9) of the Act, 42 U.S.C.
9601(9).

(4) Hazardous substance has the mean-
ing given it in section 101(14) of the
Act, 42 U.S.C. 9601(14).

(5) Release has the meaning given it
in section 101(22) of the Act, 42 U.S.C.
9601(22).

(6) Proceeding means any rulemaking
or adjudication conducted by EPA
under the Act or under regulations
which implement the Act (including
the issuance of administrative orders
under section 106 of the Act and cost
recovery pre-litigation settlement ne-
gotiations under sections 107 or 122 of
the Act), any cost recovery litigation
under section 107 of the Act, or any ad-
ministrative determination made
under section 104 of the Act, but not in-
cluding determinations under this sub-
part.

(b) Applicability. This section applies
only to information provided to or ob-
tained by EPA under section 104 of the
Act, 42 U.S.C. 9604, by or from any per-
son who stores, treats, or disposes of
hazardous wastes; or where necessary
to ascertain facts not available at the
facility where such hazardous sub-
stances are located, by or from any
person who generates, transports, or
otherwise handles or has handled haz-
ardous substances, or by or from any
person who performs or supports re-
moval or remedial actions pursuant to
section 104(a) of the Act. Information
will be considered to have been pro-
vided or obtained under section 104 of
the Act if it was provided in response
to a request from EPA or a representa-
tive of EPA made for any of the pur-
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poses stated in section 104, if it was
provided pursuant to the terms of a
contract, grant or other agreement to
perform work pursuant to section 104,
or if its submission could have been re-
quired under section 104, regardless of
whether section 104 was cited as au-
thority for any request for the infor-
mation or whether the information was
provided directly to EPA or through
some third person.

(c) Basic rules which apply without
change. Sections 2.201 through 2.207 and
§§2.209 through 2.215 apply without
change to information to which this
section applies.

(d) [Reserved]

(e) Substantive criteria for use in con-
fidentiality determinations. Section 2.208
applies without change to information
to which this section applies; however,
no information to which this section
applies is voluntarily submitted infor-
mation.

(f) [Reserved]

(2)(1) Under section 104(e)(7)(A) of the
Act (42 U.S.C. 9604(e)(7)(A)) any infor-
mation to which this section applies
may be disclosed by EPA because of
the relevance of the information in a
proceeding under the Act, notwith-
standing the fact that the information
otherwise might be entitled to con-
fidential treatment under this subpart.
Disclosure of information to which this
section applies because of its relevance
in a proceeding shall be made only in
accordance with this paragraph (g).

(2) The provisions of §2.301(g)(2) are
to be used as paragraph (g)(2) of this
section.

(3) In connection with any proceeding
involving a decision by a presiding offi-
cer after an evidentiary or adjudica-
tory hearing, except with respect to
litigation conducted by a Federal
court, information to which this sec-
tion applies which may be entitled to
confidential treatment may be made
available to the public, or to one or
more parties of record to the pro-
ceeding, upon EPA’s initiative, under
this paragraph (g)(3). An EPA office
proposing disclosure of information
under this paragraph (g)(3) shall so no-
tify the presiding officer in writing.
Upon receipt of such a notification, the
presiding officer shall notify each af-
fected business that disclosure under
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this paragraph (g2)(3) has been proposed,
and shall afford each such business a
period for comment found by the pre-
siding officer to be reasonable under
the circumstances. Information may be
disclosed under this paragraph (g)(3)
only if, after consideration of any
timely comments submitted by the
business, the EPA office determines in
writing that, for reasons directly asso-
ciated with the conduct of the pro-
ceeding, the contemplated disclosure
would serve the public interest, and the
presiding officer determines in writing
that the information is relevant to a
matter in controversy in the pro-
ceeding. The presiding officer may con-
dition disclosure of the information to
a party of record on the making of such
protective arrangements and commit-
ments as he finds to be warranted. Dis-
closure to one or more parties of
record, under protective arrangements
or commitments, shall not, of itself, af-
fect the eligibility of information for
confidential treatment under the other
provisions of this subpart. Any affected
business shall be given at least 5 days
notice by the presiding officer prior to
making the information available to
the public or to one or more of the par-
ties of record to the proceeding.

(4) In connection with any proceeding
involving a decision by a presiding offi-
cer after an evidentiary or adjudica-
tory hearing, except with respect to
litigation conducted by a Federal
court, information to which this sec-
tion applies which may be entitled to
confidential treatment may be made
available to one or more parties of
record to the proceeding, upon request
of a party, under this paragraph (g)4).
A party of record seeking disclosure of
information shall direct his request to
the presiding officer. Upon receipt of
such a request, the presiding officer
shall notify each affected business that
disclosure under this paragraph (g)(4)
has been requested, and shall afford
each such business a period for com-
ment found by the presiding officer to
be reasonable under the circumstances.
Information may be disclosed to a
party of record under this paragraph
(2)(4) only if, after consideration of any
timely comments submitted by the
business, the presiding officer deter-
mines in writing that:
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(i) The party of record has satisfac-
torily shown that with respect to a sig-
nificant matter which is in controversy
in the proceeding, the party’s ability to
participate effectively in the pro-
ceeding will be significantly impaired
unless the information is disclosed to
him; and

(ii) Any harm to an affected business

that would result from the disclosure is
likely to be outweighed by the benefit
to the proceeding and the public inter-
est that would result from the disclo-
sure.
The presiding officer may condition
disclosure of the information to a
party of record on the making of such
protective arrangements and commit-
ments as he finds to be warranted. Dis-
closure to one or more parties of
record, under protective arrangements
or commitments, shall not, of itself, af-
fect the eligibility of information for
confidential treatment under the other
provisions of this subpart. Any affected
business shall be given at least 5 days
notice by the presiding officer prior to
making the information available to
one or more of the parties of record to
the proceeding.

(5) In connection with cost recovery
pre-litigation settlement negotiations
under sections 107 or 122 of the Act (42
U.S.C. 9607, 9622), any information to
which this section applies that may be
entitled to confidential treatment may
be made available to potentially re-
sponsible parties pursuant to a con-
tractual agreement to protect the in-
formation.

(6) In connection with any cost recov-
ery proceeding under section 107 of the
Act involving a decision by a presiding
officer after an evidentiary or adju-
dicatory hearing, any information to
which this section applies that may be
entitled to confidential treatment may
be made available to one or more par-
ties of record to the proceeding, upon
EPA’s initiative, under this paragraph
(g2)(6). Such disclosure must be made
pursuant to a stipulation and protec-
tive order signed by all parties to
whom disclosure is made and by the
presiding officer.

(h) Disclosure to authorized representa-
tives. (1) Under section 104(e)(7) of the
Act (42 U.S.C. 9604(e)(7)), EPA possesses
authority to disclose to any authorized
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representative of the Untied States any
information to which this section ap-
plies, notwithstanding the fact that
the information might otherwise be en-
titled to confidential treatment under
this subpart. Such authority may be
exercised only in accordance with para-
graph (h)(2) or (h)(3) of this section.

(2) The provisions of §2.301(h)(2) are
to be used as paragraph (h)(2) of this
section.

(3) The provisions of §2.301(h)(3) are
to be used as paragraph (h)(3) of this
section.

(4) At the time any information is
furnished to a contractor, subcon-
tractor, or State or local government
under this paragraph (h), the EPA of-
fice furnishing the information to the
contractor, subcontractor, or State or
local government agency shall notify
the contractor, subcontractor, or State
or local government agency that the
information may be entitled to con-
fidential treatment and that any know-
ing and willful disclosure of the infor-
mation may subject the contractor,
subcontractor, or State or local gov-
ernment agency and its employees to
penalties in section 104(e)(7)(B) of the
Act (42 U.S.C. 9604(e)(T)(B)).

[60 FR 51663, Dec. 18, 1985, as amended at 58
FR 462, Jan. 5, 1993]

§2.311 Special rules governing certain
information obtained wunder the
Motor Vehicle Information and Cost
Savings Act.

(a) Definitions. For the purposes of
this section:

(1) Act means the Motor Vehicle In-
formation and Cost Savings Act, as
amended, 15 U.S.C. 1901 et seq.

(2) Awverage fuel economy has the
meaning given it in section 501(4) of the
Act, 156 U.S.C. 2001(4).

(38) Fuel economy has the meaning
given it in section 501(6) of the Act, 15
U.S.C. 2001(6).

(4) Fuel economy data means any
measurement or calculation of fuel
economy for any model type and aver-
age fuel economy of a manufacturer
under section 503(d) of the Act, 15
U.S.C. 2003(d).

(5) Manufacturer has the meaning
given it in section 501(9) of the Act, 15
U.S.C. 2001(9).
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(6) Model type has the meaning given
it in section 501(11) of the Act, 15 U.S.C.
2001(11).

(b) Applicability. This section applies
only to information provided to or ob-
tained by EPA under Title V, Part A of
the Act, 156 U.S.C. 2001 through 2012. In-
formation will be considered to have
been provided or obtained under Title
V, Part A of the Act if it was provided
in response to a request from EPA
made for any purpose stated in Title V,
Part A, or if its submission could have
been required under Title V Part A, re-
gardless of whether Title V Part A was
cited as the authority for any request
for information or whether the infor-
mation was provided directly to EPA
or through some third person.

(c) Basic rules which apply without
change. Sections 2.201 through 2.207 and
§§2.209 through 2.215 apply without
change to information to which this
section applies.

(d) [Reserved]

(e) Substantive criteria for use in con-
fidentiality determinations. Section 2.208
applies without change to information
to which this section applies, except
that information this is fuel economy
data is not eligible for confidential
treatment. No information to which
this section applies is voluntarily sub-
mitted information.

(f) [Reserved]

(g) Disclosure of information relevant to
a proceeding. (1) Under section 505(d)(1)
of the Act, any information to which
this section applies may be released by
EPA because of the relevance of the in-
formation to a proceeding under Title
V, Part A of the Act, notwithstanding
the fact that the information otherwise
might be entitled to confidential treat-
ment under this subpart. Release of in-
formation to which this section applies
because of its relevance to a proceeding
shall be made only in accordance with
this paragraph (g).

(2) The provisions of §2.301(g)(2) are
to be used as paragraph (g)(2) of this
section.

(3) The provisions of §2.301(g)(3) are
to be used as paragraph (g)(3) of this
section.

(4) The provisions of §2.301(g)(4) are
to be used as paragraph (g)(3) of this
section.

[50 FR 51663, Dec. 18, 1985]
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Subpart C—Testimony by Employ-
ees and Production of Docu-
ments in Civil Legal Pro-
ceedings Where the United
States Is Not a Party

AUTHORITY: 5 U.S.C. 301; Reorganization
Plan No. 3 of 1970, 5 U.S.C. App.; 33 U.S.C.
361(a); 42 U.S.C. 300j-9; 42 U.S.C. 691la, 42
U.S.C. 7601(a).

SOURCE: 50 FR 32387, Aug. 9, 1985, unless
otherwise noted.

§2.401 Scope and purpose.

This subpart sets forth procedures to
be followed when an EPA employee is
requested or subpoenaed to provide tes-
timony concerning information ac-
quired in the course of performing offi-
cial duties or because of the employee’s
official status. (In such cases, employ-
ees must state for the record that their
testimony does not necessarily rep-
resent the official position of EPA. If
they are called to state the official po-
sition of EPA, they should ascertain
that position before appearing.) These
procedures also apply to subpoenas
duces tecum for any document in the
possession of EPA and to requests for
certification of copies of documents.

(a) These procedures apply to:

(1) State court proceedings (including
grand jury proceedings);

(2) Federal civil proceedings, except
where the United States, EPA or an-
other Federal agency is a party; and

(3) State and local legislative and ad-
ministrative proceedings.

(b) These procedures do not apply:

(1) To matters which are not related
to EPA;

(2) To Congressional requests or sub-
poenas for testimony or documents;

(3) Where employees provide expert
witness services as approved outside
activities in accordance with 40 CFR
part 3, subpart E (in such cases, em-
ployees must state for the record that
the testimony represents their own
views and does not necessarily rep-
resent the official position of EPA);

(4) Where employees voluntarily tes-
tify as private citizens with respect to
environmental matters (in such cases,
employees must state for the record
that the testimony represents their

69

§2.403

own views and does not necessarily rep-
resent the official position of EPA).

(c) The purpose of this subpart is to
ensure that employees’ official time is
used only for official purposes, to
maintain the impartiality of EPA
among private litigants, to ensure that
public funds are not used for private
purposes and to establish procedures
for approving testimony or production
of documents when clearly in the inter-
ests of EPA.

§2.402 Policy on presentation of testi-
mony and production of documents.

(a) With the approval of the cog-
nizant Assistant Administrator, Office
Director, Staff Office Director or Re-
gional Administrator or his designee,
EPA employees (as defined in 40 CFR
3.102 (a) and (b)) may testify at the re-
quest of another Federal agency, or,
where it is in the interests of EPA, at
the request of a State or local govern-
ment or State legislative committee.

(b) Except as permitted by paragraph
(a) of this section, no EPA employee
may provide testimony or produce doc-
uments in any proceeding to which this
subpart applies concerning information
acquired in the course of performing
official duties or because of the em-
ployee’s official relationship with EPA,
unless authorized by the General Coun-
sel or his designee under §§2.403
through 2.406.

§2.403 Procedures when voluntary tes-
timony is requested.

A request for testimony by an EPA
employee under §2.402(b) must be in
writing and must state the nature of
the requested testimony and the rea-
sons why the testimony would be in the
interests of EPA. Such requests are im-
mediately sent to the General Counsel
or his designee (or, in the case of em-
ployees in the Office of Inspector Gen-
eral, the Inspector General or his des-
ignee) with the recommendations of
the employee’s supervisors. The Gen-
eral Counsel or his designee, in con-
sultation with the appropriate Assist-
ant Administrator, Regional Adminis-
trator, or Staff Office Director (or, in
the case of employees in the Office of
Inspector General, the Inspector Gen-
eral or his designee), determines
whether compliance with the request
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would clearly be in the interests of
EPA and responds as soon as prac-
ticable.

§2.404 Procedures when an employee
is subpoenaed.

(a) Copies of subpoenas must imme-
diately be sent to the General Counsel
or his designee with the recommenda-
tions of the employee’s supervisors.
The General Counsel or his designee, in
consultation with the appropriate As-
sistant Administrator, Regional Ad-
ministrator or Staff Office Director,
determines whether compliance with
the subpoena would clearly be in the
interests of EPA and responds as soon
as practicable.

(b) If the General Counsel or his des-
ignee denies approval to comply with
the subpoena, or if he has not acted by
the return date, the employee must ap-
pear at the stated time and place (un-
less advised by the General Counsel or
his designee that the subpoena was not
validly issued or served or that the
subpoena has been withdrawn), produce
a copy of these regulations and respect-
fully refuse to provide any testimony
or produce any documents. United
States ex rel. Touhy v. Ragen, 340 U.S.
462 (1951).

(c) Where employees in the Office of
Inspector General are subpoenaed, the
Inspector General or his designee
makes the determination under para-
graphs (a) and (b) of this section in
consultation with the General Counsel.

(d) The General Counsel will request
the assistance of the Department of
Justice or a U.S. Attorney where nec-
essary to represent the interests of the
Agency and the employee.

§2.405 Subpoenas duces tecum.

Subpoenas duces tecum for documents
or other materials are treated the same
as subpoenas for testimony. Unless the
General Counsel or his designee, in
consultation with the appropriate As-
sistant Administrator, Regional Ad-
ministrator or Staff Office Director
(or, as to employees in the Office of In-
spector General, the Inspector General)
determines that compliance with the
subpoena is clearly in the interests of
EPA, the employee must appear at the
stated time and place (unless advised
by the General Counsel or his designee

70

40 CFR Ch. | (7-1-12 Edition)

that the subpoena was not validly
issued or served or that the subpoena
has been withdrawn) and respectfully
refuse to produce the subpoenaed mate-
rials. However, where a subpoena duces
tecum is essentially a written request
for documents, the requested docu-
ments will be provided or denied in ac-
cordance with subparts A and B of this
part where approval to respond to the
subpoena has not been granted.

§2.406 Requests for authenticated cop-
ies of EPA documents.

Requests for authenticated copies of
EPA documents for purposes of admis-
sibility under 28 U.S.C. 1733 and Rule 44
of the Federal Rules of Civil Procedure
will be granted for documents which
would otherwise be released pursuant
to subpart A. For purposes of Rule 44
the person having legal custody of the
record is the cognizant Assistant Ad-
ministrator, Regional Administrator,
Staff Office Director or Office Director
or his designee. The advice of the Of-
fice of General Counsel should be ob-
tained concerning the proper form of
authentication.

PART 3—CROSS-MEDIA
ELECTRONIC REPORTING

Subpart A—General Provisions

Sec.

3.1 Who does this part apply to?

3.2 How does this part provide for electronic
reporting?

3.3 What definitions are applicable to this
part?

3.4 How does this part affect enforcement
and compliance provisions of Title 40?

Subpart B—Electronic Reporting to EPA

3.10 What are the requirements for elec-
tronic reporting to EPA?

3.20 How will EPA provide notice of changes
to the Central Data Exchange?

Subpart C [Reserved]

Subpart D—Electronic Reporting under
EPA-Authorized State, Tribe, and Local
Programs

3.1000 How does a state, tribe, or local gov-
ernment revise or modify its authorized
program to allow electronic reporting?

3.2000 What are the requirements author-
ized state, tribe, and local programs’ re-
porting systems must meet?
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APPENDIX 1 TO PART 3—PRIORITY REPORTS

AUTHORITY: 7 U.S.C. 136 to 136y; 15 U.S.C.
2601 to 2692; 33 U.S.C. 1251 to 1387; 33 U.S.C.
1401 to 1445; 33 U.S.C. 2701 to 2761; 42 U.S.C.
300f to 300j-26; 42 U.S.C. 4852d; 42 U.S.C. 6901
6992k; 42 U.S.C. 7401 to 7671q; 42 U.S.C. 9601 to
9675; 42 U.S.C. 11001 to 11050; 15 U.S.C. 7001; 44
U.S.C. 3504 to 3506.

SOURCE: 70 FR 59879, Oct. 13, 2005, unless
otherwise noted.

Subpart A—General Provisions

§3.1 Who does this part apply to?

(a) This part applies to:

(1) Persons who submit reports or
other documents to EPA to satisfy re-
quirements under Title 40 of the Code
of Federal Regulations (CFR); and

(2) States, tribes, and local govern-
ments administering or seeking to ad-
minister authorized programs under
Title 40 of the CFR.

(b) This part does not apply to:

(1) Documents submitted via fac-
simile in satisfaction of reporting re-
quirements as permitted under other
parts of Title 40 or under authorized
programs;

(2) Electronic documents submitted
via magnetic or optical media such as
diskette, compact disc, digital video
disc, or tape in satisfaction of report-
ing requirements, as permitted under
other parts of Title 40 or under author-
ized programs; or

(3) Documents and information sub-
mitted under grants, cooperative
agreements, or financial assistant reg-
ulations contained in Title 40.

(¢c) This part does not apply to any
data transfers between EPA and states,
tribes, or local governments as a part
of their authorized programs or as a
part of administrative arrangements
between states, tribes, or local govern-
ments and EPA to share data.

[70 FR 59879, Oct. 13, 2005, as amended at 74
FR 59106, Nov. 17, 2009]

§3.2 How does this part provide for
electronic reporting?

(a) Electronic reporting to EPA. Except
as provided in §3.1(b), any person who
is required under Title 40 to create and
submit or otherwise provide a docu-
ment to EPA may satisfy this require-
ment with an electronic document, in
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lieu of a paper document, provided
that:

(1) He or she satisfies the require-
ments of §3.10; and

(2) EPA has first published a notice
in the FEDERAL REGISTER announcing
that EPA is prepared to receive, in
electronic form, documents required or
permitted by the identified part or sub-
part of Title 40.

(b) Electronic reporting under an EPA-
authoriced state, tribe, or local program.
(1) An authorized program may allow
any document submission requirement
under that program to be satisfied with
an electronic document provided that
the state, tribe, or local government
seeks and obtains revision or modifica-
tion of that program in accordance
with §3.1000 and also meets the require-
ments of §3.2000 for such electronic re-
porting.

(2) A state, tribe, or local govern-
ment that is applying for initial dele-
gation, authorization, or approval to
administer a federal program or a pro-
gram in lieu of the federal program,
and that will allow document submis-
sion requirements under the program
to be satisfied with an electronic docu-
ment, must use the procedures for ob-
taining delegation, authorization, or
approval under the relevant part of
Title 40 and may not use the proce-
dures set forth in §3.1000; but the appli-
cation must contain the information
required by §3.1000(b)(1) and the state,
tribe, or local government must meet
the requirements of §3.2000.

(c) Limitations. This part does not re-
quire submission of electronic docu-
ments in lieu of paper. This part con-
fers no right or privilege to submit
data electronically and does not obli-
gate EPA, states, tribes, or local gov-
ernments to accept electronic docu-
ments.

§3.3 What definitions are applicable to
this part?
The definitions set forth in this sec-
tion apply when used in this part.
Acknowledgment means a confirma-
tion of electronic document receipt.
Administrator means the Adminis-
trator of the EPA.
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Agency means the EPA or a state,
tribe, or local government that admin-
isters or seeks to administer an au-
thorized program.

Agreement collection certification
means a signed statement by which a
local registration authority certifies
that a subscriber agreement has been
received from a registrant; the agree-
ment has been stored in a manner that
prevents unauthorized access to these
agreements by anyone other than the
local registration authority; and the
local registration authority has no
basis to believe that any of the col-
lected agreements have been tampered
with or prematurely destroyed.

Authorized program means a Federal
program that EPA has delegated, au-
thorized, or approved a state, tribe, or
local government to administer, or a
program that EPA has delegated, au-
thorized, or approved a state, tribe or
local government to administer in lieu
of a Federal program, under other pro-
visions of Title 40 and such delegation,
authorization, or approval has not been
withdrawn or expired.

Central Data Exchange means EPA’s
centralized electronic document receiv-
ing system, or its successors, including
associated instructions for submitting
electronic documents.

Chief Information Officer means the
EPA official assigned the functions de-
scribed in section 5125 of the Clinger
Cohen Act (Pub. L. 104-106).

Copy of record means a true and cor-
rect copy of an electronic document re-
ceived by an electronic document re-
ceiving system, which copy can be
viewed in a human-readable format
that clearly and accurately associates
all the information provided in the
electronic document with descriptions
or labeling of the information. A copy
of record includes:

(1) All electronic signatures con-
tained in or logically associated with
that document;

(2) The date and time of receipt; and

(3) Any other information used to
record the meaning of the document or
the circumstances of its receipt.

Disinterested individual means an indi-
vidual who is not connected with the
person in whose name the electronic
signature device is issued. A disin-
terested individual is not any of the fol-
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lowing: The person’s employer or em-
ployer’s corporate parent, subsidiary,
or affiliate; the person’s contracting
agent; member of the person’s house-
hold; or relative with whom the person
has a personal relationship.

Electronic document means any infor-
mation in digital form that is conveyed
to an agency or third-party, where
“information’ may include data, text,
sounds, codes, computer programs,
software, or databases. ‘‘Data,’” in this
context, refers to a delimited set of
data elements, each of which consists
of a content or value together with an
understanding of what the content or
value means; where the electronic doc-
ument includes data, this under-
standing of what the data element con-
tent or value means must be explicitly
included in the electronic document
itself or else be readily available to the
electronic document recipient.

Electronic document receiving system
means any set of apparatus, proce-
dures, software, records, or documenta-
tion used to receive electronic docu-
ments.

Electronic signature means any infor-
mation in digital form that is included
in or logically associated with an elec-
tronic document for the purpose of ex-
pressing the same meaning and inten-
tion as would a handwritten signature
if affixed to an equivalent paper docu-
ment with the same reference to the
same content. The electronic document
bears or has on it an electronic signa-
ture where it includes or has logically
associated with it such information.

Electronic signature agreement means
an agreement signed by an individual
with respect to an electronic signature
device that the individual will use to
create his or her electronic signatures
requiring such individual to protect
the electronic signature device from
compromise; to promptly report to the
agency or agencies relying on the elec-
tronic signatures created any evidence
discovered that the device has been
compromised; and to be held as legally
bound, obligated, or responsible by the
electronic signatures created as by a
handwritten signature.

Electronic signature device means a
code or other mechanism that is used
to create electronic signatures. Where



Environmental Protection Agency

the device is used to create an individ-
ual’s electronic signature, then the
code or mechanism must be unique to
that individual at the time the signa-
ture is created and he or she must be
uniquely entitled to use it. The device
is compromised if the code or mecha-
nism is available for use by any other
person.

EPA means the United States Envi-
ronmental Protection Agency.

Existing electronic document receiving
system means an electronic document
receiving system that is being used to
receive electronic documents in lieu of
paper to satisfy requirements under an
authorized program on October 13, 2005
or the system, if not in use, has been
substantially developed on or before
that date as evidenced by the establish-
ment of system services or specifica-
tions by contract or other binding
agreement.

Federal program means any program
administered by EPA under any other
provision of Title 40.

Federal reporting requirement means a
requirement to report information di-
rectly to EPA under any other provi-
sion of Title 40.

Handwritten signature means the
scripted name or legal mark of an indi-
vidual, handwritten by that individual
with a marking-or writing-instrument
such as a pen or stylus and executed or
adopted with the present intention to
authenticate a writing in a permanent
form, where ‘‘a writing’”’ means any in-
tentional recording of words in a visual
form, whether in the form of hand-
writing, printing, typewriting, or any
other tangible form. The physical in-
stance of the scripted name or mark so
created constitutes the handwritten
signature. The scripted name or legal
mark, while conventionally applied to
paper, may also be applied to other
media.

Information or objects of independent
origin means data or items that origi-
nate from a disinterested individual or
are forensic evidence of a unique, im-
mutable trait which is (and may at any
time be) attributed to the individual in
whose name the device is issued.

Local registration authority means an
individual who is authorized by a state,
tribe, or local government to issue an
agreement collection certification,
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whose identity has been established by
notarized affidavit, and who is author-
ized in writing by a regulated entity to
issue agreement collection certifi-
cations on its behalf.

Priority reports means the reports list-
ed in Appendix 1 to part 3.

Subscriber agreement means an elec-
tronic signature agreement signed by
an individual with a handwritten sig-
nature. This agreement must be stored
until five years after the associated
electronic signature device has been
deactivated.

Transmit means to successfully and
accurately convey an electronic docu-
ment so that it is received by the in-
tended recipient in a format that can
be processed by the electronic docu-
ment receiving system.

Valid electronic signature means an
electronic signature on an electronic
document that has been created with
an electronic signature device that the
identified signatory is uniquely enti-
tled to use for signing that document,
where this device has not been com-
promised, and where the signatory is
an individual who is authorized to sign
the document by virtue of his or her
legal status and/or his or her relation-
ship to the entity on whose behalf the
signature is executed.

§3.4 How does this part affect enforce-
ment and compliance provisions of
Title 40?

(a) A person is subject to any applica-
ble federal civil, criminal, or other pen-
alties and remedies for failure to com-
ply with a federal reporting require-
ment if the person submits an elec-
tronic document to EPA under this
part that fails to comply with the pro-
visions of §3.10.

(b) A person is subject to any applica-
ble federal civil, criminal, or other pen-
alties or remedies for failure to comply
with a State, tribe, or local reporting
requirement if the person submits an
electronic document to a State, tribe,
or local government under an author-
ized program and fails to comply with
the applicable provisions for electronic
reporting.

(c) Where an electronic document
submitted to satisfy a federal or au-
thorized program reporting require-
ment bears an electronic signature, the
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electronic signature legally binds, obli-
gates, and makes the signatory respon-
sible, to the same extent as the sig-
natory’s handwritten signature would
on a paper document submitted to sat-
isfy the same federal or authorized pro-
gram reporting requirement.

(d) Proof that a particular signature
device was used to create an electronic
signature will suffice to establish that
the individual uniquely entitled to use
the device did so with the intent to
sign the electronic document and give
it effect.

(e) Nothing in this part limits the use
of electronic documents or information
derived from electronic documents as
evidence in enforcement or other pro-
ceedings.

Subpart B—Electronic Reporting to
EPA

§3.10 What are the requirements for
electronic reporting to EPA?

(a) A person may use an electronic
document to satisfy a federal reporting
requirement or otherwise substitute
for a paper document or submission
permitted or required under other pro-
visions of Title 40 only if:

(1) The person transmits the elec-
tronic document to EPA’s Central Data
Exchange, or to another EPA elec-
tronic document receiving system that
the Administrator may designate for
the receipt of specified submissions,
complying with the system’s require-
ments for submission; and

(2) The electronic document bears all
valid electronic signatures that are re-
quired under paragraph (b) of this sec-
tion.

(b) An electronic document must
bear the valid electronic signature of a
signatory if that signatory would be re-
quired under Title 40 to sign the paper
document for which the electronic doc-
ument substitutes, unless EPA an-
nounces special provisions to accept a
handwritten signature on a separate
paper submission and the signatory
provides that handwritten signature.

§3.20 How will EPA provide notice of
changes to the Central Data Ex-
change?

(a) Except as provided under para-
graph (b) of this section, whenever EPA
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plans to change Central Data Exchange
hardware or software in ways that
would affect the transmission process,
EPA will provide notice as follows:

(1) Significant changes to CDX: Where
the equipment, software, or services
needed to transmit electronic docu-
ments to the Central Data Exchange
would be changed significantly, EPA
will provide public notice and seek
comment on the change and the pro-
posed implementation schedule
through the FEDERAL REGISTER;

(2) Other changes to CDX: EPA will
provide notice of other changes to Cen-
tral Data Exchange users at least sixty
(60) days in advance of implementa-
tion.

(3) De minimis or transparent changes
to CDX: For de minimis or transparent
changes that have minimal or no im-
pact on the transmission process, EPA
may provide notice if appropriate on a
case-by-case basis.

(b) Emergency changes to CDX: Any
change which EPA’s Chief Information
Officer or his or her designee deter-
mines is needed to ensure the security
and integrity of the Central Data Ex-
change is exempt from the provisions
of paragraph (a) of this section. How-
ever, to the extent consistent with en-
suring the security and integrity of the
system, EPA will provide notice for
any change other than de minimis or
transparent changes to the Central
Data Exchange.

Subpart C [Reserved]

Subpart D—Electronic Reporting
Under EPA-Authorized State,
Tribe, and Local Programs

§3.1000 How does a state, tribe, or
local government revise or modify
its authorized program to allow
electronic reporting?

(a) A state, tribe, or local govern-
ment that receives or plans to begin re-
ceiving electronic documents in lieu of
paper documents to satisfy require-
ments under an authorized program
must revise or modify such authorized
program to ensure that it meets the re-
quirements of this part.

(1) General procedures for program
modification or revision. To revise or
modify an authorized program to meet
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the requirements of this part, a state,
tribe, or local government must submit
an application that complies with para-
graph (b)(1) of this section and must
follow either the applicable procedures
for program revision or modification in
other parts of Title 40, or, at the appli-
cant’s option, the procedures provided
in paragraphs (b) through (e) of this
section.

(2) Programs planning to receive elec-
tronic documents under an authorized
program: A state, tribe, or local govern-
ment that does not have an existing
electronic document receiving system
for an authorized program must receive
EPA approval of revisions or modifica-
tions to such program in compliance
with paragraph (a)(1) of this section be-
fore the program may receive elec-
tronic documents in lieu of paper docu-
ments to satisfy program require-
ments.

(38) Programs already receiving elec-
tronic documents under an authoriced
program: A state, tribe, or local govern-
ment with an existing electronic docu-
ment receiving system for an author-
ized program must submit an applica-
tion to revise or modify such author-
ized program in compliance with para-
graph (a)(1) of this section no later
than January 13, 2010. On a case-by-
case basis, this deadline may be ex-
tended by the Administrator, upon re-
quest of the state, tribe, or local gov-
ernment, where the Administrator de-
termines that the state, tribe, or local
government needs additional time to
make legislative or regulatory changes
in order to meet the requirements of
this part.

(4) Programs with approved electronic
document receiving systems: An author-
ized program that has EPA’s approval
to accept electronic documents in lieu
of paper documents must keep EPA ap-
prised of those changes to laws, poli-
cies, or the electronic document receiv-
ing systems that have the potential to
affect program compliance with §3.2000.
Where the Administrator determines
that such changes require EPA review
and approval, EPA may request that
the state, tribe, or local government
submit an application for program re-
vision or modification; additionally, a
state, tribe, or local government on its
own initiative may submit an applica-
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tion for program revision or modifica-
tion respecting their receipt of elec-
tronic documents. Such applications
must comply with paragraph (a)(1) of
this section.

(5) Restrictions on the use of procedures
in this section: The procedures provided
in paragraphs (b) through (e) of this
section may only be used for revising
or modifying an authorized program to
provide for electronic reporting and for
subsequent revisions or modifications
to the electronic reporting elements of
an authorized program as provided
under paragraph (a)(4) of this section.

(b)(1) To obtain EPA approval of pro-
gram revisions or modifications using
procedures provided under this section,
a state, tribe, or local government
must submit an application to the Ad-
ministrator that includes the following
elements:

(i) A certification that the state,
tribe, or local government has suffi-
cient legal authority provided by law-
fully enacted or promulgated statutes
or regulations that are in full force and
effect on the date of the certification
to implement the electronic reporting
component of its authorized programs
covered by the application in conform-
ance with §3.2000 and to enforce the af-
fected programs using electronic docu-
ments collected under these programs,
together with copies of the relevant
statutes and regulations, signed by the
State Attorney General or his or her
designee, or, in the case of an author-
ized tribe or local government pro-
gram, by the chief executive or admin-
istrative official or officer of the gov-
ernmental entity, or his or her des-
ignee;

(ii) A listing of all the state, tribe, or
local government electronic document
receiving systems to accept the elec-
tronic documents being addressed by
the program revisions or modifications
that are covered by the application, to-
gether with a description for each such
system that specifies how the system
meets the applicable requirements in
§3.2000 with respect to those electronic
documents;

(iii) A schedule of upgrades for the
electronic document receiving systems
listed under paragraph (b)(1)(ii) of this
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section that have the potential to af-
fect the program’s continued conform-
ance with §3.2000; and

(iv) Other information that the Ad-
ministrator may request to fully evalu-
ate the application.

(2) A state, tribe, or local govern-
ment that revises or modifies more
than one authorized program for re-
ceipt of electronic documents in lieu of
paper documents may submit a consoli-
dated application under this section
covering more than one authorized pro-
gram, provided the consolidated appli-
cation complies with paragraph (b)(1)
of this section for each authorized pro-
gram.

(3)(1) Within 75 calendar days of re-
ceiving an application for program re-
vision or modification submitted under
paragraph (b)(1) of this section, the Ad-
ministrator will respond with a letter
that either notifies the state, tribe, or
local government that the application
is complete or identifies deficiencies in
the application that render the applica-
tion incomplete. The state, tribe, or
local government receiving a notice of
deficiencies may amend the application
and resubmit it. Within 30 calendar
days of receiving the amended applica-
tion, the Administrator will respond
with a letter that either notifies the
applicant that the amended application
is complete or identifies remaining de-
ficiencies that render the application
incomplete.

(ii) If a state, tribe, or local govern-
ment receiving notice of deficiencies
under paragraph (b)(3)(i) of this section
does not remedy the deficiencies and
resubmit the subject application with-
in a reasonable period of time, the Ad-
ministrator may act on the incomplete
application under paragraph (c) of this
section.

(c)(1) The Administrator will act on
an application by approving or denying
the state’s, tribe’s or local govern-
ment’s request for program revision or
modification.

(2) Where a consolidated application
submitted under paragraph (b)(2) of
this section addresses revisions or
modifications to more than one author-
ized program, the Administrator may
approve or deny the request for revi-
sion or modification of each authorized
program in the application separately;
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the Administrator need not take the
same action with respect to the re-
quested revisions or modifications for
each such program.

(3) When an application under para-
graph (b) of this section requests revi-
sion or modification of an authorized
public water system program under
part 142 of this title, the Administrator
will, in accordance with the procedures
in paragraph (f) of this section, provide
an opportunity for a public hearing be-
fore a final determination pursuant to
paragraph (c)(1) of this section with re-
spect to that component of the applica-
tion.

(4) Except as provided under para-
graph (c)(4)(i) and (ii) of this section, if
the Administrator does not take any
action under paragraph (c)(1) of this
section on a specific request for revi-
sion or modification of a specific au-
thorized program addressed by an ap-
plication submitted under paragraph
(b) of this section within 180 calendar
days of notifying the state, tribe, or
local government under paragraph
(b)(3) of this section that the applica-
tion is complete, the specific request
for program revision or modification
for the specific authorized program is
considered automatically approved by
EPA at the end of the 180 calendar days
unless the review period is extended at
the request of the state, tribe, or local
government submitting the applica-
tion.

(i) Where an opportunity for public
hearing is required under paragraph
(c)(3) of this section, the Administra-
tor’s action on the requested revision
or modification will be in accordance
with paragraph (f) of this section.

(ii) Where a requested revision or
modification addressed by an applica-
tion submitted under paragraph (b) of
this section is to an authorized pro-
gram with an existing electronic docu-
ment receiving system, and where noti-
fication under paragraph (b)(3) of this
section that the application is com-
plete is executed after October 13, 2007,
if the Administrator does not take any
action under paragraph (c)(1) of this
section on the specific request for revi-
sion or modification within 360 cal-
endar days of such notification, the
specific request is considered auto-
matically approved by EPA at the end
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of the 360 calendar days unless the re-
view period is extended at the request
of the state, tribe, or local government
submitting the application.

(d) Except where an opportunity for
public hearing is required under para-
graph (c¢)(3) of this section, EPA’s ap-
proval of a program revision or modi-
fication under this section will be ef-
fective upon publication of a notice of
EPA’s approval of the program revision
or modification in the FEDERAL REG-
ISTER. EPA will publish such a notice
promptly after approving a program re-
vision or modification under paragraph
(c)(1) of this section or after an EPA
approval occurs automatically under
paragraph (c)(4) of this section.

(e) If a state, tribe, or local govern-
ment submits material to amend its
application under paragraph (b)(1) of
this section after the date that the Ad-
ministrator sends notification under
paragraph (b)(3)(i) of this section that
the application is complete, this new
submission will constitute withdrawal
of the pending application and submis-
sion of a new, amended application for
program revision or modification under
paragraph (b)(1) of this section, and the
180-day time period in paragraph (c)(4)
of this section or the 360-day time pe-
riod in paragraph (c)(4)(ii) of this sec-
tion will begin again only when the Ad-
ministrator makes a new determina-
tion and notifies the state, tribe, or
local government under paragraph
(b)(3)(1) of this section that the amend-
ed application is complete.

(f) For an application under this sec-
tion that requests revision or modifica-
tion of an authorized public water sys-
tem program under part 142 of this
chapter:

(1) The Administrator will publish
notice of the Administrator’s prelimi-
nary determination under paragraph
(c)(1) of this section in the FEDERAL
REGISTER, stating the reasons for the
determination and informing inter-
ested persons that they may request a
public hearing on the Administrator’s
determination. Frivolous or insubstan-
tial requests for a hearing may be de-
nied by the Administrator;

(2) Requests for a hearing submitted
under this section must be submitted
to the Administrator within 30 days
after publication of the notice of op-
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portunity for hearing in the FEDERAL
REGISTER. The Administrator will give
notice in the FEDERAL REGISTER of any
hearing to be held pursuant to a re-
quest submitted by an interested per-
son or on the Administrator’s own mo-
tion. Notice of hearing will be given
not less than 15 days prior to the time
scheduled for the hearing;

(3) The hearing will be conducted by
a designated hearing officer in an in-
formal, orderly, and expeditious man-
ner. The hearing officer will have au-
thority to take such action as may be
necessary to assure the fair and effi-
cient conduct of the hearing; and

(4) After reviewing the record of the
hearing, the Administrator will issue
an order either affirming the deter-
mination the Administrator made
under paragraph (c)(1) of this section or
rescinding such determination and will
promptly publish a notice of the order
in the FEDERAL REGISTER. If the order
is to approve the program revision or
modification, EPA’s approval will be
effective upon publication of the notice
in the FEDERAL REGISTER. If no timely
request for a hearing is received and
the Administrator does not determine
to hold a hearing on the Administra-
tor’s own motion, the Administrator’s
determination made under paragraph
(c)(1) of this section will be effective 30
days after notice is published pursuant
to paragraph (f)(1) of this section.

[70 FR 59879, Oct. 13, 2005, as amended at 72
FR 43169, Aug. 3, 2007; 73 FR 78994, Dec. 24,
2008]

§3.2000 What are the requirements au-
thorized state, tribe, and local pro-
grams’ reporting systems must
meet?

(a) Authorized programs that receive
electronic documents in lieu of paper
to satisfy requirements under such pro-
grams must:

(1) Use an acceptable electronic docu-
ment receiving system as specified
under paragraphs (b) and (c) of this sec-
tion; and

(2) Require that any electronic docu-
ment must bear the valid electronic
signature of a signatory if that signa-
tory would be required under the au-
thorized program to sign the paper doc-
ument for which the electronic docu-
ment substitutes, unless the program
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has been approved by EPA to accept a
handwritten signature on a separate
paper submission. The paper submis-
sion must contain references to the
electronic document sufficient for legal
certainty that the signature was exe-
cuted with the intention to certify to,
attest to, or agree to the content of
that electronic document.

(b) An electronic document receiving
system that receives electronic docu-
ments submitted in lieu of paper docu-
ments to satisfy requirements under an
authorized program must be able to
generate data with respect to any such
electronic document, as needed and in
a timely manner, including a copy of
record for the electronic document,
sufficient to prove, in private litiga-
tion, civil enforcement proceedings,
and criminal proceedings, that:

(1) The electronic document was not
altered without detection during trans-
mission or at any time after receipt;

(2) Any alterations to the electronic
document during transmission or after
receipt are fully documented;

(3) The electronic document was sub-
mitted knowingly and not by accident;

(4) Any individual identified in the
electronic document submission as a
submitter or signatory had the oppor-
tunity to review the copy of record in
a human-readable format that clearly
and accurately associates all the infor-
mation provided in the electronic docu-
ment with descriptions or labeling of
the information and had the oppor-
tunity to repudiate the electronic doc-
ument based on this review; and

(5) In the case of an electronic docu-
ment that must bear electronic signa-
tures of individuals as provided under
paragraph (a)(2) of this section, that:

(i) Each electronic signature was a
valid electronic signature at the time
of signing;

(ii) The electronic document cannot
be altered without detection at any
time after being signed;

(iii) Each signatory had the oppor-
tunity to review in a human-readable
format the content of the electronic
document that he or she was certifying
to, attesting to or agreeing to by sign-
1ng;

(iv) Each signatory had the oppor-
tunity, at the time of signing, to re-
view the content or meaning of the re-
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quired certification statement, includ-
ing any applicable provisions that false
certification carries criminal penalties;

(v) Each signatory has signed either
an electronic signature agreement or a
subscriber agreement with respect to
the electronic signature device used to
create his or her electronic signature
on the electronic document;

(vi) The electronic document receiv-
ing system has automatically re-
sponded to the receipt of the electronic
document with an acknowledgment
that identifies the electronic document
received, including the signatory and
the date and time of receipt, and is
sent to at least one address that does
not share the same access controls as
the account used to make the elec-
tronic submission; and

(vii) For each electronic signature
device used to create an electronic sig-
nature on the document, the identity
of the individual uniquely entitled to
use the device and his or her relation
to any entity for which he or she will
sign electronic documents has been de-
termined with legal certainty by the
issuing state, tribe, or local govern-
ment. In the case of priority reports
identified in the table in Appendix 1 of
Part 3, this determination has been
made before the electronic document is
received, by means of:

(A) Identifiers or attributes that are
verified (and that may be re-verified at
any time) by attestation of disin-
terested individuals to be uniquely true
of (or attributable to) the individual in
whose name the application is sub-
mitted, based on information or objects
of independent origin, at least one item
of which is not subject to change with-
out governmental action or authoriza-
tion; or

(B) A method of determining identity
no less stringent than would be per-
mitted under paragraph (b)(5)(vii)(A) of
this section; or

(C) Collection of either a subscriber
agreement or a certification from a
local registration authority that such
an agreement has been received and se-
curely stored.

(c) An authorized program that re-
ceives electronic documents in lieu of
paper documents must ensure that:

(1) A person is subject to any appro-
priate civil, criminal penalties or other
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remedies under state, tribe, or local
law for failure to comply with a report-
ing requirement if the person fails to
comply with the applicable provisions
for electronic reporting.

(2) Where an electronic document
submitted to satisfy a state, tribe, or
local reporting requirement bears an
electronic signature, the electronic sig-
nature legally binds or obligates the
signatory, or makes the signatory re-
sponsible, to the same extent as the
signatory’s handwritten signature on a
paper document submitted to satisfy
the same reporting requirement.

Pt. 3, App. 1

(3) Proof that a particular electronic
signature device was used to create an
electronic signature that is included in
or logically associated with an elec-
tronic document submitted to satisfy a
state, tribe, or local reporting require-
ment will suffice to establish that the
individual uniquely entitled to use the
device at the time of signature did so
with the intent to sign the electronic
document and give it effect.

(4) Nothing in the authorized pro-
gram limits the use of electronic docu-
ments or information derived from
electronic documents as evidence in
enforcement proceedings.

APPENDIX 1 TO PART 3—PRIORITY REPORTS

Category

Description

40 CFR Citation

Required Reports

State Implementation Plan .......

Excess Emissions and Moni-
toring Performance Report
Compliance Notification Re-
port.

New Source Performance
Standards Reporting Re-
quirements.

Semi-annual Operations and
Corrective Action Reports.

National Emission Standards
for Hazardous Air Pollutants
Reporting Requirements.

Hazardous Air Pollutants Com-
pliance Report.

Notifications and Reports .........

Emissions data reports for mobile sources ..............ccccceviene

Excess emissions and monitoring performance report detail-
ing the magnitude of excess emissions, and provides the
date, time, and system status at the time of the excess
emission.

Semi-annual reports (quarterly, if report is approved for elec-
tronic submission by the permitting authority) on sulfur di-
oxide, nitrous oxides and particulate matter emission (in-
cludes reporting requirements in Subparts A through
DDDD).

Semi-annual report provides information on a company’s ex-
ceedance of its sulfur dioxide emission rate, sulfur content
of the fresh feed, and the average percent reduction and
average concentration of sulfur dioxide. When emissions
data is unavailable, a signed statement is required which
documents the changes, if any, made to the emissions
control system that would impact the company’s compli-
ance with emission limits.

Include such reports as: Annual compliance, calculation, ini-
tial startup, compliance status, certifications of compliance,
waivers from compliance certifications, quarterly inspection
certifications, operations, and operations and process
change.

Reports containing results from performance test, opacity
tests, and visible emissions tests. Progress reports; peri-
odic and immediate startup, shutdown, and malfunction re-
ports; results from continuous monitoring system perform-
ance evaluations; excess emissions and continuous moni-
toring system performance report; or summary report.

Reports that document a facility’s initial compliance status,
notification of initial start-up, and periodic reports which in-
cludes the startup, shutdown, and malfunction reports dis-
cussed in 40 CFR 65.6(c).

79

51.60(c).
60.7(c), 60.7(d).

60.49a(e) & (j) & (v),
60.49b(v).

60.107(c), 60.107(d).

61.11, 61.24(a)(3) & (a)(8),
61.70(c)(1) & (c)(2)(v) &
(©)(3) & (c)(4)(iv), 61.94(a) &
(b)(9), 61.104(a) & (a)(1)(x)
& (a)(1)(xi) & (a)(1)(xvi),
61.138(e) & (f), 61.165(d)(2)
& (d)(3) & (d)(4) & (A)(1) &
0)(2) &(f)(3), 61.177(a)(2) &
(e)(1) & (0)(2) & (0)(3) &
(e)(1) & (e)(3), 61.186(b)(1)
& (b)(2) & (b)(3) & (c)(1) &
(f)(1), 61.247(a)(1) & (a)(4)
& (a)(5)(v) & (b)(5) & (d),
61.254(a)(4), 61.275(a) &
(b) & (c), 61.305(f) & (i),
61.357(a) & (b) & () & (d),
63.9(h).

63.10(d), 63.10(e)(1),
63.10(e)(3).

65.5(d), 65.5(e).
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Category

Description

40 CFR Citation

Continuous Emissions Moni-
toring.

Notice of Fuel or Fuel Additive
Registration and Health Ef-
fects Testing.

Manufacture In-Use and Prod-
uct Line Emissions Testing.

Industrial and Publicly Owned
Treatment Works Reports.

Quarterly emissions monitoring reports and opacity reports
which document a facility’s excess emission.

Registration of new fuels and additives, and the submission
and certification of health effect data.

Reports that document the emissions testing results gen-
erated from the in-use testing program for new and in-use
highway vehicle ignition engines; non-road spark-ignition
engines; marine spark-ignition engines; and locomotives
and locomotive engines.

Discharge monitoring reports for all individual permittees—in-
cluding baseline reports, pretreatment standards report,
periodic compliance reports, and reports made by signifi-
cant industrial users.

75.64, 75.65.

79.10, 79.11, 79.20, 79.21,
79.51.

86.1845, 86.1846, 86.1847,
90.113, 90.1205, 90.704,
91.805, 91.504, 92.607,
92.508, 92.509.

122.41(1)(4)(i), 403.12(b) & (d)
& (e) & (h).

Event Driven Notices

State Implementation Plan
Report For Initial Performance
Test.

Emissions Control Report

State Operating Permits—Per-
mit Content.

Title V Permits—Permit Con-
tent.

Annual Export Report ...............

Exceptions Reports

Contingency Plan Implementa-
tion Reports.

Significant Manifest Discrep-
ancy Report.

Unmanifested Waste Report ....

Noncompliance Report .............

Notification—Low Level Mixed
Waste.

Notification—Land Disposal
Restrictions.

Underground Storage Tank No-
tification.

Free Product Removal Report
and Subsequent Investiga-
tion Report.

Manufacture or Import
Premanufacture Notification.

Owners report emissions data from stationary sources ...........

Report that provides the initial performance test results, site-
specific operating limits, and, if installed, information on the
bag leak detection device used by the facility.

Report submitted by new sources within 90 days of set-up
which describes emission control equipment used, proc-
esses which generate asbestos-containing waste material,
and disposal information.

Monitoring and deviation reports under the State Operating
Permit.

Monitoring and deviation reports under the Federal Operating
Permit.

Annual report summarizing the amount and type of haz-
ardous waste exported.

Reports submitted by a generator when the generator has
not received confirmation from the Treatment, Storage, and
Disposal Facility (TSDF) that it received the generator's
waste and when hazardous waste shipment was received
by the TSDF. For exports, reports submitted when the gen-
erator has not received a copy of the manifest from the
transporter with departure date and place of export indi-
cated; and confirmation from the consignee that the haz-
ardous waste was received or when the hazardous waste
is returned to the U.S.

Follow-up reports made to the Agency for all incidents noted
in the operating record which required the implementation
of a facility’s contingency plan.

Report filed by Treatment, Storage, and Disposal Facilities
(TSDF) within 15 days of receiving wastes, when the TSDF
is unable to resolve manifest discrepancies with the gener-
ator.

Report that documents hazardous waste received by a Treat-
ment, Storage, and Disposal Facility without an accom-
panying manifest.

An owner/operator submitted report which documents haz-
ardous waste that was placed in hazardous waste manage-
ment units in noncompliance with 40 CFR sections
264.1082(c)(1) and (c)(2); 264.1084(b); 264.1035(c)(4); or
264.1033(d).

One-time notification concerning transportation and disposal
of conditionally exempted waste.

One-time notification and certification that characteristic
waste is no longer hazardous.

Underground Storage Tank system notifications concerning
design, construction, and installation. As well as when sys-
tems are being placed in operation. (EPA Form 7530-1 or
state version.).

Report written and submitted within 45 days after confirming
a free product release, including information on the release
and recovery methods used for the free product, and when
test indicate presence of free product, response measures.

Premanufacture notification of intent to begin manufacturing,
importing, or processing chemicals identified in Subpart E
for significant new use (forms 7710-56 and 7710-25).

51.211.

60.2200 (initial performance
tests).

61.153(a)(1), 61.153(a)(4)(i),
61.153(a)(5)(ii).

70.6(a)(3)(iii) (A),
70.6(a)(3)(iii) (B).
71.6(a)(3) ).

262.56(a).

262.42, 262.55.

264.56(j), 265.56().

264.72(b), 265.72(b).

264.76, 265.76.

264.1090.

266.345.

268.9(d).

280.22.

280.64, 280.65.

720.102, 721.25.
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Category

Description

40 CFR Citation

Permit Applications !

State Implementation Plan ...

State Operating Permits ...........

Title V Permits—Permit Con-
tent.

Title V Permits .......cccoeeveveceens

Reclaimer Certification

Application for Certification and
Statement of Compliance.

Application for Certification ......
National Pollutant Discharge
Elimination System.

Resource Conservation and
Recovery Act Permit Applica-
tions and Modifications.

Information describing the source, its construction schedule,
and the planned continuous emissions reductions system.
Reports, notices, or other written submissions required by a

State Operating Permit.

Reports, notices, or other written submissions required by a
Title V Operating Permit.

Specific criteria for permit modifications and or revisions, in-
cluding a certification statement by a responsible official.
Certification made by a reclaimer that the refrigerant was re-
processed according to specifications and that no more
than 1.5% of the refrigerant was released during the rec-

lamation.

Control of Emissions for New and In-Use Highway Vehicles
and Engines statement of compliance made by manufac-
turer, attesting that the engine family complies with stand-
ards for new and in-use highway vehicles and engines.

Application made by engine manufacturer to obtain certificate
of conformity.

National Pollutant Discharge Elimination System (NPDES)
Permits and Renewals (includes individual permit applica-
tions, NPDES General Form 1, and NPDES Forms 2A-F,
and 2S).

Signatures for permit applications and reports; submission of
permit modifications. (This category excludes Class | per-
mit modifications (40 CFR 270.42, Appendix I) that do not
require prior approval).

52.21(n).
70.6(c)(1).

71.6(c)(1), 71.25(c)(1).
71.7(e(2)(ii)(c)-

82.164.

86.007-21 (heavy duty),
1844-01 (light duty).

89.115, 90.107, 91.107,
92.203, 94.203.
122.21.

270.11, 270.42.

Certifications of Compliance/Non-Applicability

State Implementation Plan Re-
quirements.

Certification Statement .............

Title V Permits

State Operating Permits .

Annual and Other Compliance
Certification Reports.

Annual Compliance Certifi-
cation Report, Opt-In Report,
and Confirmation Report.

Quarterly Reports and Compli-
ance Certifications.

Certification Letters Recovery
and Recycling Equipment,
Motor Vehicle Air Condi-
tioners Recycling Program,
Detergent Package.

Response Plan Cover Sheet ...

Closure Report

Certification of Closure and
Post Closure Care, Post-Clo-
sure Notices.

Certification of Testing Lab
Analysis.

Periodic Certification ...

State implementation plan certifications for testing, inspection,
enforcement, and continuous emissions monitoring.

Chemical Accident Prevention Provisions—Risk Management
Plan certification statements.

Federal compliance certifications and permit applications .......

State compliance certifications and permit applications

Annual compliance certification report and is submitted b
units subject to acid rain emissions limitations.

Annual compliance certification report which is submitted in
lieu of annual compliance certification report listed in Sub-
part | of Part 72.

Continuous Emission Monitoring certifications, monitoring
plans, and quarterly reports for NOx emissions.

Protection of Stratospheric Ozone: Recycling & Emissions
Reduction. Acquisition of equipment for recovery or recy-
cling made by auto repair service technician and Fuels and
Fuel Additives Detergent additive certification.

Qil Pollution Prevention certification to the truth and accuracy
of information.

Report which documents that closure was in accordance with
closure plan and/or details difference between actual clo-
sure and the procedures outlined in the closure plan.

Certification that Treatment, Storage, and Disposal Facilities
(TSDF) are closed in accordance with approved closure
plan or post-closure plan.

Certification that the testing and/or lab analyses required for
the treatment demonstration phase of a two-phase permit
was conducted.

Certification that facility is operating its system to provide
equivalent treatment as in initial certification.

51.212(c), 51.214(e).

68.185.

70.5()(9), 70.5(d), 70.6(c)(5).
71.5(0)(9), 71.5(d), 71.24(f).
72.90.

74.43.

75.73.

79.4, 80.161, 82.162, 82.42.

112 (Appendix f).

146.71.

264.115, 264.119,
264.119(b)(2), 264.120,
265.115, 265.119(b)(2),
265.120, 265.19.

270.63.

437.41(b).

1Included within each permit application category, though sometimes not listed, are the permits submitted to run/operate/main-
tain facilities and/or equipment/products under EPA or authorized programs.
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Pt. 4

PART 4—UNIFORM RELOCATION
ASSISTANCE AND REAL PROP-
ERTY ACQUISITION FOR FEDERAL
AND FEDERALLY ASSISTED PRO-
GRAMS

AUTHORITY: Section 213, Uniform Reloca-
tion Assistance and Real Property Acquisi-
tion Policies Act of 1970, as amended by the
Surface Transportation and Uniform Reloca-
tion Assistance Act of 1987, Title IV of Pub.
L. 100-17, 101 Stat. 246256 (42 U.S.C. 4601
note).

§4.1 Uniform relocation assistance
and real property acquisition.

Effective April 2, 1989, regulations
and procedures for complying with the
Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 (Pub. L. 91-646, 84 Stat. 1894, 42
U.S.C. 4601), as amended by the Surface
Transportation and Uniform Reloca-
tion Assistance Act of 1987 (Pub. L. 100-
17, 101 Stat. 246-255, 42 U.S.C. 4601 note)
are set forth in 49 CFR part 24.

[62 FR 48023, Dec. 17, 1987 and 54 FR 8912,
Mar. 2, 1989]

PART 5—NONDISCRIMINATION ON
THE BASIS OF SEX IN EDUCATION
PROGRAMS OR ACTIVITIES RE-
CEIVING FEDERAL FINANCIAL
ASSISTANCE

Subpart A—Introduction

Sec.

5.100 Purpose and effective date.

5.106 Definitions.

5.110 Remedial and affirmative action and
self-evaluation.

5.115 Assurance required.

5.120 Transfers of property.

5.125 Effect of other requirements.

5.130 Effect of employment opportunities.
5.135 Designation of responsible employee
and adoption of grievance procedures.

5.140 Dissemination of policy.

Subpart B—Coverage

5.200 Application.

5.2056 Educational institutions and other en-
tities controlled by religious organiza-
tions.

5.210 Military and merchant marine edu-
cational institutions.

5.215 Membership practices of certain orga-
nizations.

5.220 Admissions.
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5.225 Educational institutions eligible to
submit transition plans.

5.230 Transition plans.

5.235 Statutory amendments.

Subpart C—Discrimination on the Basis of
Sex in Admission and Recruitment Pro-
hibited

5.300 Admission.
5.306 Preference in admission.
5.310 Recruitment.

Subpart D—Discrimination on the Basis of
Sex in Education Programs or Activities
Prohibited

Education programs or activities.

Housing.

Comparable facilities.

Access to course offerings.

5.420 Access to schools operated by LEAs.

5.425 Counseling and use of appraisal and
counseling materials.

5.430 Financial assistance.

5.435 Employment assistance to students.

5.440 Health and insurance benefits and
services.

5.445 Marital or parental status.

5.450 Athletics.

5.455 Textbooks and curricular material.

5.400
5.405
5.410
5.415

Subpart E—Discrimination on the Basis of
Sex in Employment in Education Pro-
grams or Activities Prohibited

5.500
5.505
5.510
5.5615
5.520
5.5625

Employment.

Employment criteria.

Recruitment.

Compensation.

Job classification and structure.

Fringe benefits.

5.530 Marital or parental status.

5.635 Effect of state or local law or other re-
quirements.

5.5640 Advertising.

5.545 Pre-employment inquiries.

5.550 Sex as a bona fide occupational quali-
fication.

Subpart F—Procedures

5.600 Notice of covered programs.
5.605 Enforcement procedures.

AUTHORITY: 20 U.S.C. 1681, 1682, 1683, 1685,
1686, 1687, 1688.

SOURCE: 656 FR 52865, 52890, Aug. 30, 2000, un-
less otherwise noted.

Subpart A—Introduction

§5.100 Purpose and effective date.

The purpose of these Title IX regula-
tions is to effectuate Title IX of the
Education Amendments of 1972, as
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amended (except sections 904 and 906 of
those Amendments) (20 U.S.C. 1681,
1682, 1683, 1685, 1686, 1687, 1688), which is
designed to eliminate (with certain ex-
ceptions) discrimination on the basis of
sex in any education program or activ-
ity receiving Federal financial assist-
ance, whether or not such program or
activity is offered or sponsored by an
educational institution as defined in
these Title IX regulations. The effec-
tive date of these Title IX regulations
shall be September 29, 2000.

§5.105

As used in these Title IX regulations,
the term:

Administratively separate unit means a
school, department, or college of an
educational institution (other than a
local educational agency) admission to
which is independent of admission to
any other component of such institu-
tion.

Admission means selection for part-
time, full-time, special, associate,
transfer, exchange, or any other enroll-
ment, membership, or matriculation in
or at an education program or activity
operated by a recipient.

Applicant means one who submits an
application, request, or plan required
to be approved by an official of the
Federal agency that awards Federal fi-
nancial assistance, or by a recipient, as
a condition to becoming a recipient.

Designated agency official means the
Director, Office of Civil Rights.

Educational institution means a local
educational agency (LEA) as defined by
20 U.S.C. 8801(18), a preschool, a private
elementary or secondary school, or an
applicant or recipient that is an insti-
tution of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, or an institution of
vocational education, as defined in this
section.

Federal financial assistance means any
of the following, when authorized or
extended under a law administered by
the Federal agency that awards such
assistance:

(1) A grant or loan of Federal finan-
cial assistance, including funds made
available for:

(i) The acquisition, construction, ren-
ovation, restoration, or repair of a

Definitions.
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building or facility or any portion
thereof; and

(ii) Scholarships, loans, grants,
wages, or other funds extended to any
entity for payment to or on behalf of
students admitted to that entity, or
extended directly to such students for
payment to that entity.

(2) A grant of Federal real or per-
sonal property or any interest therein,
including surplus property, and the
proceeds of the sale or transfer of such
property, if the Federal share of the
fair market value of the property is
not, upon such sale or transfer, prop-
erly accounted for to the Federal Gov-
ernment.

(3) Provision of the services of Fed-
eral personnel.

(4) Sale or lease of Federal property
or any interest therein at nominal con-
sideration, or at consideration reduced
for the purpose of assisting the recipi-
ent or in recognition of public interest
to be served thereby, or permission to
use Federal property or any interest
therein without consideration.

(5) Any other contract, agreement, or
arrangement that has as one of its pur-
poses the provision of assistance to any
education program or activity, except
a contract of insurance or guaranty.

Institution of graduate higher edu-
cation means an institution that:

(1) Offers academic study beyond the
bachelor of arts or bachelor of science
degree, whether or not leading to a cer-
tificate of any higher degree in the lib-
eral arts and sciences;

(2) Awards any degree in a profes-
sional field beyond the first profes-
sional degree (regardless of whether
the first professional degree in such
field is awarded by an institution of
undergraduate higher education or pro-
fessional education); or

(3) Awards no degree and offers no
further academic study, but operates
ordinarily for the purpose of facili-
tating research by persons who have
received the highest graduate degree in
any field of study.

Institution of professional education
means an institution (except any insti-
tution of undergraduate higher edu-
cation) that offers a program of aca-
demic study that leads to a first profes-
sional degree in a field for which there
is a national specialized accrediting



§5.110

agency recognized by the Secretary of
Education.

Institution of wundergraduate higher
education means:

(1) An institution offering at least
two but less than four years of college-
level study beyond the high school
level, leading to a diploma or an asso-
ciate degree, or wholly or principally
creditable toward a baccalaureate de-
gree; or

(2) An institution offering academic
study leading to a baccalaureate de-
gree; or

(3) An agency or body that certifies
credentials or offers degrees, but that
may or may not offer academic study.

Institution of wvocational education
means a school or institution (except
an institution of professional or grad-
uate or undergraduate higher edu-
cation) that has as its primary purpose
preparation of students to pursue a
technical, skilled, or semiskilled occu-
pation or trade, or to pursue study in a
technical field, whether or not the
school or institution offers certificates,
diplomas, or degrees and whether or
not it offers full-time study.

Recipient means any State or polit-
ical subdivision thereof, or any instru-
mentality of a State or political sub-
division thereof, any public or private
agency, institution, or organization, or
other entity, or any person, to whom
Federal financial assistance is ex-
tended directly or through another re-
cipient and that operates an education
program or activity that receives such
assistance, including any subunit, suc-
cessor, assignee, or transferee thereof.

Student means a person who has
gained admission.

Title IX means Title IX of the Edu-
cation Amendments of 1972, Public Law
92-318, 86 Stat. 235, 373 (codified as
amended at 20 U.S.C. 1681-1688) (except
sections 904 and 906 thereof), as amend-
ed by section 3 of Public Law 93-568, 88
Stat. 1855, by section 412 of the Edu-
cation Amendments of 1976, Public Law
94-482, 90 Stat. 2234, and by Section 3 of
Public Law 100-259, 102 Stat. 28, 28-29
(20 U.S.C. 1681, 1682, 1683, 1685, 1686, 1687,
1688).

Title IX regulations means the provi-
sions set forth at §§5.100 through 5.605.

Transition plan means a plan subject
to the approval of the Secretary of
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Education pursuant to section 901(a)(2)
of the Education Amendments of 1972,
20 U.S.C. 1681(a)(2), under which an edu-
cational institution operates in mak-
ing the transition from being an edu-
cational institution that admits only
students of one sex to being one that
admits students of both sexes without
discrimination.

[65 FR 52865, 52890, Aug. 30, 2000]

§5.110 Remedial and affirmative ac-
tion and self-evaluation.

(a) Remedial action. If the designated
agency official finds that a recipient
has discriminated against persons on
the basis of sex in an education pro-
gram or activity, such recipient shall
take such remedial action as the des-
ignated agency official deems nec-
essary to overcome the effects of such
discrimination.

(b) Affirmative action. In the absence
of a finding of discrimination on the
basis of sex in an education program or
activity, a recipient may take affirma-
tive action consistent with law to over-
come the effects of conditions that re-
sulted in limited participation therein
by persons of a particular sex. Nothing
in these Title IX regulations shall be
interpreted to alter any affirmative ac-
tion obligations that a recipient may
have under Executive Order 11246, 3
CFR, 1964-1965 Comp., p. 339; as amend-
ed by Executive Order 11375, 3 CFR,
1966-1970 Comp., p. 684; as amended by
Executive Order 11478, 3 CFR, 1966-1970
Comp., p. 803; as amended by Executive
Order 12086, 3 CFR, 1978 Comp., p. 230;
as amended by Executive Order 12107, 3
CFR, 1978 Comp., p. 264.

(c) Self-evaluation. Each recipient
education institution shall, within one
yvear of September 29, 2000:

(1) Evaluate, in terms of the require-
ments of these Title IX regulations, its
current policies and practices and the
effects thereof concerning admission of
students, treatment of students, and
employment of both academic and non-
academic personnel working in connec-
tion with the recipient’s education pro-
gram or activity;

(2) Modify any of these policies and
practices that do not or may not meet
the requirements of these Title IX reg-
ulations; and
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(3) Take appropriate remedial steps
to eliminate the effects of any dis-
crimination that resulted or may have
resulted from adherence to these poli-
cies and practices.

(d) Awailability of self-evaluation and
related materials. Recipients shall main-
tain on file for at least three years fol-
lowing completion of the evaluation re-
quired under paragraph (c) of this sec-
tion, and shall provide to the des-
ignated agency official upon request, a
description of any modifications made
pursuant to paragraph (c¢)(2) of this sec-
tion and of any remedial steps taken
pursuant to paragraph (c¢)(3) of this sec-
tion.

§5.115 Assurance required.

(a) General. Either at the application
stage or the award stage, Federal agen-
cies must ensure that applications for
Federal financial assistance or awards
of Federal financial assistance contain,
be accompanied by, or be covered by a
specifically identified assurance from
the applicant or recipient, satisfactory
to the designated agency official, that
each education program or activity op-
erated by the applicant or recipient
and to which these Title IX regulations
apply will be operated in compliance
with these Title IX regulations. An as-
surance of compliance with these Title
IX regulations shall not be satisfactory
to the designated agency official if the
applicant or recipient to whom such as-
surance applies fails to commit itself
to take whatever remedial action is
necessary in accordance with §5.110(a)
to eliminate existing discrimination on
the basis of sex or to eliminate the ef-
fects of past discrimination whether
occurring prior to or subsequent to the
submission to the designated agency
official of such assurance.

(b) Duration of obligation. (1) In the
case of Federal financial assistance ex-
tended to provide real property or
structures thereon, such assurance
shall obligate the recipient or, in the
case of a subsequent transfer, the
transferee, for the period during which
the real property or structures are used
to provide an education program or ac-
tivity.

(2) In the case of Federal financial as-
sistance extended to provide personal
property, such assurance shall obligate
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the recipient for the period during
which it retains ownership or posses-
sion of the property.

(3) In all other cases such assurance
shall obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended.

(¢c) Form. (1) The assurances required
by paragraph (a) of this section, which
may be included as part of a document
that addresses other assurances or obli-
gations, shall include that the appli-
cant or recipient will comply with all
applicable Federal statutes relating to
nondiscrimination. These include but
are not limited to: Title IX of the Edu-
cation Amendments of 1972, as amend-
ed (20 U.S.C. 1681-1683, 1685-1688).

(2) The designated agency official
will specify the extent to which such
assurances will be required of the ap-
plicant’s or recipient’s subgrantees,
contractors, subcontractors, trans-
ferees, or successors in interest.

§5.120 Transfers of property.

If a recipient sells or otherwise trans-
fers property financed in whole or in
part with Federal financial assistance
to a transferee that operates any edu-
cation program or activity, and the
Federal share of the fair market value
of the property is not upon such sale or
transfer properly accounted for to the
Federal Government, both the trans-
feror and the transferee shall be
deemed to be recipients, subject to the
provisions of §§5.205 through 5.235(a).

§5.125 Effect of other requirements.

(a) Effect of other Federal provisions.
The obligations imposed by these Title
IX regulations are independent of, and
do not alter, obligations not to dis-
criminate on the basis of sex imposed
by Executive Order 11246, 3 CFR, 1964-
19656 Comp., p. 339; as amended by Exec-
utive Order 11375, 3 CFR, 1966-1970
Comp., p. 684; as amended by Executive
Order 11478, 3 CFR, 1966-1970 Comp., p.
803; as amended by Executive Order
12087, 3 CFR, 1978 Comp., p. 230; as
amended by Executive Order 12107, 3
CFR, 1978 Comp., p. 264; sections 704
and 855 of the Public Health Service
Act (42 U.S.C. 295m, 298b-2); Title VII of
the Civil Rights Act of 1964 (42 U.S.C.
2000e et seq.); the Equal Pay Act of 1963
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(29 U.S.C. 206); and any other Act of
Congress or Federal regulation.

(b) Effect of State or local law or other
requirements. The obligation to comply
with these Title IX regulations is not
obviated or alleviated by any State or
local law or other requirement that
would render any applicant or student
ineligible, or limit the eligibility of
any applicant or student, on the basis
of sex, to practice any occupation or
profession.

(c) Effect of rules or regulations of pri-
vate organizations. The obligation to
comply with these Title IX regulations
is not obviated or alleviated by any
rule or regulation of any organization,
club, athletic or other league, or asso-
ciation that would render any appli-
cant or student ineligible to partici-
pate or limit the eligibility or partici-
pation of any applicant or student, on
the basis of sex, in any education pro-
gram or activity operated by a recipi-
ent and that receives Federal financial
assistance.

§5.130 Effect of employment opportu-
nities.

The obligation to comply with these
Title IX regulations is not obviated or
alleviated because employment oppor-
tunities in any occupation or profes-
sion are or may be more limited for
members of one sex than for members
of the other sex.

§5.135 Designation of responsible em-
ployee and adoption of grievance
procedures.

(a) Designation of responsible employee.
Each recipient shall designate at least
one employee to coordinate its efforts
to comply with and carry out its re-
sponsibilities under these Title IX reg-
ulations, including any investigation of
any complaint communicated to such
recipient alleging its noncompliance
with these Title IX regulations or al-
leging any actions that would be pro-
hibited by these Title IX regulations.
The recipient shall notify all its stu-
dents and employees of the name, of-
fice address, and telephone number of
the employee or employees appointed
pursuant to this paragraph.

(b) Complaint procedure of recipient. A
recipient shall adopt and publish griev-
ance procedures providing for prompt
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and equitable resolution of student and
employee complaints alleging any ac-
tion that would be prohibited by these
Title IX regulations.

§5.140 Dissemination of policy.

(a) Notification of policy. (1) Each re-
cipient shall implement specific and
continuing steps to notify applicants
for admission and employment, stu-
dents and parents of elementary and
secondary school students, employees,
sources of referral of applicants for ad-
mission and employment, and all
unions or professional organizations
holding collective bargaining or profes-
sional agreements with the recipient,
that it does not discriminate on the
basis of sex in the educational pro-
grams or activities that it operates,
and that it is required by Title IX and
these Title IX regulations not to dis-
criminate in such a manner. Such noti-
fication shall contain such informa-
tion, and be made in such manner, as
the designated agency official finds
necessary to apprise such persons of
the protections against discrimination
assured them by Title IX and these
Title IX regulations, but shall state at
least that the requirement not to dis-
criminate in education programs or ac-
tivities extends to employment there-
in, and to admission thereto unless
§§5.300 through 5.310 do not apply to
the recipient, and that inquiries con-
cerning the application of Title IX and
these Title IX regulations to such re-
cipient may be referred to the em-
ployee designated pursuant to §5.135, or
to the designated agency official.

(2) Each recipient shall make the ini-
tial notification required by paragraph
(a)(1) of this section within 90 days of
September 29, 2000 or of the date these
Title IX regulations first apply to such
recipient, whichever comes later,
which notification shall include publi-
cation in:

(i) Newspapers and magazines oper-
ated by such recipient or by student,
alumnae, or alumni groups for or in
connection with such recipient; and

(ii) Memoranda or other written com-
munications distributed to every stu-
dent and employee of such recipient.

(b) Publications. (1) Each recipient
shall prominently include a statement
of the policy described in paragraph (a)
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of this section in each announcement,
bulletin, catalog, or application form
that it makes available to any person
of a type, described in paragraph (a) of
this section, or which is otherwise used
in connection with the recruitment of
students or employees.

(2) A recipient shall not use or dis-
tribute a publication of the type de-
scribed in paragraph (b)(1) of this sec-
tion that suggests, by text or illustra-
tion, that such recipient treats appli-
cants, students, or employees dif-
ferently on the basis of sex except as
such treatment is permitted by these
Title IX regulations.

(c) Distribution. Each recipient shall
distribute without discrimination on
the basis of sex each publication de-
scribed in paragraph (b)(1) of this sec-
tion, and shall apprise each of its ad-
mission and employment recruitment
representatives of the policy of non-
discrimination described in paragraph
(a) of this section, and shall require
such representatives to adhere to such
policy.

Subpart B—Coverage

§5.200 Application.

Except as provided in §§5.205 through
5.235(a), these Title IX regulations
apply to every recipient and to each
education program or activity operated
by such recipient that receives Federal
financial assistance.

§5.205 Educational institutions and
other entities controlled by reli-
gious organizations.

(a) Exemption. These Title IX regula-
tions do not apply to any operation of
an educational institution or other en-
tity that is controlled by a religious
organization to the extent that appli-
cation of these Title IX regulations
would not be consistent with the reli-
gious tenets of such organization.

(b) Exemption claims. An educational
institution or other entity that wishes
to claim the exemption set forth in
paragraph (a) of this section shall do so
by submitting in writing to the des-
ignated agency official a statement by
the highest-ranking official of the in-
stitution, identifying the provisions of
these Title IX regulations that conflict
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with a specific tenet of the religious or-
ganization.

§5.210 Military and merchant marine
educational institutions.

These Title IX regulations do not
apply to an educational institution
whose primary purpose is the training
of individuals for a military service of
the United States or for the merchant
marine.

§5.215 Membership practices of cer-
tain organizations.

(a) Social fraternities and sororities.
These Title IX regulations do not apply
to the membership practices of social
fraternities and sororities that are ex-
empt from taxation under section
501(a) of the Internal Revenue Code of
1954, 26 U.S.C. 501(a), the active mem-
bership of which consists primarily of
students in attendance at institutions
of higher education.

(b) YMCA, YWCA, Girl Scouts, Boy
Scouts, and Camp Fire Girls. These Title
IX regulations do not apply to the
membership practices of the Young
Men’s Christian Association (YMCA),
the Young Women’s Christian Associa-
tion (YWCA), the Girl Scouts, the Boy
Scouts, and Camp Fire Girls.

(c) Voluntary youth service organiza-
tions. These Title IX regulations do not
apply to the membership practices of a
voluntary youth service organization
that is exempt from taxation under
section 501(a) of the Internal Revenue
Code of 1954, 26 U.S.C. 501(a), and the
membership of which has been tradi-
tionally limited to members of one sex
and principally to persons of less than
nineteen years of age.

§5.220 Admissions.

(a) Admissions to educational insti-
tutions prior to June 24, 1973, are not
covered by these Title IX regulations.

(b) Administratively separate units. For
the purposes only of this section,
§§5.225 and 5.230, and §§5.300 through
5.310, each administratively separate
unit shall be deemed to be an edu-
cational institution.

(c) Application of §$5.300 through .310.
Except as provided in paragraphs (d)
and (e) of this section, §§5.300 through
5.310 apply to each recipient. A recipi-
ent to which §§5.300 through 5.310 apply
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shall not discriminate on the basis of
sex in admission or recruitment in vio-
lation of §§5.300 through 5.310.

(d) Educational institutions. Except as
provided in paragraph (e) of this sec-
tion as to recipients that are edu-
cational institutions, §§5.300 through
5.310 apply only to institutions of voca-
tional education, professional edu-
cation, graduate higher education, and
public institutions of undergraduate
higher education.

(e) Public institutions of undergraduate
higher education. §§5.300 through 5.310
do not apply to any public institution
of undergraduate higher education that
traditionally and continually from its
establishment has had a policy of ad-
mitting students of only one sex.

§5.225 Educational institutions eligi-
ble to submit transition plans.

(a) Application. This section applies
to each educational institution to
which §§5.300 through 5.310 apply that:

(1) Admitted students of only one sex
as regular students as of June 23, 1972;
or

(2) Admitted students of only one sex
as regular students as of June 23, 1965,
but thereafter admitted, as regular stu-
dents, students of the sex not admitted
prior to June 23, 1965.

(b) Provision for transition plans. An
educational institution to which this
section applies shall not discriminate
on the basis of sex in admission or re-
cruitment in violation of §§5.300
through 5.310.

§5.230 Transition plans.

(a) Submission of plans. An institution
to which §5.225 applies and that is com-
posed of more than one administra-
tively separate unit may submit either
a single transition plan applicable to
all such units, or a separate transition
plan applicable to each such unit.

(b) Content of plans. In order to be ap-
proved by the Secretary of Education,
a transition plan shall:

(1) State the name, address, and Fed-
eral Interagency Committee on Edu-
cation Code of the educational institu-
tion submitting such plan, the admin-
istratively separate units to which the
plan is applicable, and the name, ad-
dress, and telephone number of the per-
son to whom questions concerning the
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plan may be addressed. The person who
submits the plan shall be the chief ad-
ministrator or president of the institu-
tion, or another individual legally au-
thorized to bind the institution to all
actions set forth in the plan.

(2) State whether the educational in-
stitution or administratively separate
unit admits students of both sexes as
regular students and, if so, when it
began to do so.

(3) Identify and describe with respect
to the educational institution or ad-
ministratively separate unit any obsta-
cles to admitting students without dis-
crimination on the basis of sex.

(4) Describe in detail the steps nec-
essary to eliminate as soon as prac-
ticable each obstacle so identified and
indicate the schedule for taking these
steps and the individual directly re-
sponsible for their implementation.

(5) Include estimates of the number
of students, by sex, expected to apply
for, be admitted to, and enter each
class during the period covered by the
plan.

(c) Nondiscrimination. No policy or
practice of a recipient to which §5.225
applies shall result in treatment of ap-
plicants to or students of such recipi-
ent in violation of §§5.300 through 5.310
unless such treatment is necessitated
by an obstacle identified in paragraph
(b)(3) of this section and a schedule for
eliminating that obstacle has been pro-
vided as required by paragraph (b)(4) of
this section.

(d) Effects of past exclusion. To over-
come the effects of past exclusion of
students on the basis of sex, each edu-
cational institution to which §5.225 ap-
plies shall include in its transition
plan, and shall implement, specific
steps designed to encourage individuals
of the previously excluded sex to apply
for admission to such institution. Such
steps shall include instituting recruit-
ment programs that emphasize the in-
stitution’s commitment to enrolling
students of the sex previously ex-
cluded.

§5.235 Statutory amendments.

(a) This section, which applies to all
provisions of these Title IX regula-
tions, addresses statutory amendments
to Title IX.
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(b) These Title IX regulations shall
not apply to or preclude:

(1) Any program or activity of the
American Legion undertaken in con-
nection with the organization or oper-
ation of any Boys State conference,
Boys Nation conference, Girls State
conference, or Girls Nation conference;

(2) Any program or activity of a sec-
ondary school or educational institu-
tion specifically for:

(i) The promotion of any Boys State
conference, Boys Nation conference,
Girls State conference, or Girls Nation
conference; or

(ii) The selection of students to at-
tend any such conference;

(3) Father-son or mother-daughter
activities at an educational institution
or in an education program or activity,
but if such activities are provided for
students of one sex, opportunities for
reasonably comparable activities shall
be provided to students of the other
sex;

(4) Any scholarship or other financial
assistance awarded by an institution of
higher education to an individual be-
cause such individual has received such
award in a single-sex pageant based
upon a combination of factors related
to the individual’s personal appear-
ance, poise, and talent. The pageant,
however, must comply with other non-
discrimination provisions of Federal
law.

(c) Program or activity or program
means:

(1) All of the operations of any entity
described in paragraphs (c)(H)(@)
through (iv) of this section, any part of
which is extended Federal financial as-
sistance:

(i)(A) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(B) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(ii)(A) A college, university, or other
postsecondary institution, or a public
system of higher education; or
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(B) A local educational agency (as de-
fined in section 8801 of title 20), system
of vocational education, or other
school system;

(iii)(A) An entire corporation, part-
nership, or other private organization,
or an entire sole proprietorship—

(I) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(2) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(B) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(iv) Any other entity that is estab-
lished by two or more of the entities
described in paragraphs (¢)(1)(i), (ii), or
(iii) of this section.

(2)(iQ) Program or activity does not in-
clude any operation of an entity that is
controlled by a religious organization
if the application of 20 U.S.C. 1681 to
such operation would not be consistent
with the religious tenets of such orga-
nization.

(ii) For example, all of the operations
of a college, university, or other post-
secondary institution, including but
not limited to traditional educational
operations, faculty and student hous-
ing, campus shuttle bus service, cam-
pus restaurants, the bookstore, and
other commercial activities are part of
a ‘‘program or activity” subject to
these Title IX regulations if the col-
lege, university, or other institution
receives Federal financial assistance.

(d)(1) Nothing in these Title IX regu-
lations shall be construed to require or
prohibit any person, or public or pri-
vate entity, to provide or pay for any
benefit or service, including the use of
facilities, related to an abortion. Med-
ical procedures, benefits, services, and
the use of facilities, necessary to save
the life of a pregnant woman or to ad-
dress complications related to an abor-
tion are not subject to this section.
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(2) Nothing in this section shall be
construed to permit a penalty to be im-
posed on any person or individual be-
cause such person or individual is seek-
ing or has received any benefit or serv-
ice related to a legal abortion. Accord-
ingly, subject to paragraph (d)(1) of
this section, no person shall be ex-
cluded from participation in, be denied
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational
training, employment, or other edu-
cational program or activity operated
by a recipient that receives Federal fi-
nancial assistance because such indi-
vidual has sought or received, or is
seeking, a legal abortion, or any ben-
efit or service related to a legal abor-
tion.

Subpart C—Discrimination on the
Basis of Sex in Admission and
Recruitment Prohibited

§5.300 Admission.

(a) General. No person shall, on the
basis of sex, be denied admission, or be
subjected to discrimination in admis-
sion, by any recipient to which §§5.300
through §§5.310 apply, except as pro-
vided in §§5.225 and 5.230.

(b) Specific prohibitions. (1) In deter-
mining whether a person satisfies any
policy or criterion for admission, or in
making any offer of admission, a re-
cipient to which §§5.300 through 5.310
apply shall not:

(i) Give preference to one person over
another on the basis of sex, by ranking
applicants separately on such basis, or
otherwise;

(ii) Apply numerical limitations upon
the number or proportion of persons of
either sex who may be admitted; or

(iii) Otherwise treat one individual
differently from another on the basis of
sex.

(2) A recipient shall not administer
or operate any test or other criterion
for admission that has a disproportion-
ately adverse effect on persons on the
basis of sex unless the use of such test
or criterion is shown to predict validly
success in the education program or ac-
tivity in question and alternative tests
or criteria that do not have such a dis-
proportionately adverse effect are
shown to be unavailable.

90

40 CFR Ch. | (7-1-12 Edition)

(c) Prohibitions relating to marital or
parental status. In determining whether
a person satisfies any policy or cri-
terion for admission, or in making any
offer of admission, a recipient to which
§§5.300 through 5.310 apply:

(1) Shall not apply any rule con-
cerning the actual or potential paren-
tal, family, or marital status of a stu-
dent or applicant that treats persons
differently on the basis of sex;

(2) Shall not discriminate against
exclude any person on the basis
pregnancy, childbirth, termination of
pregnancy, or recovery therefrom, or
establish or follow any rule or practice
that so discriminates or excludes;

(3) Subject to §5.235(d), shall treat
disabilities related to pregnancy, child-
birth, termination of pregnancy, or re-
covery therefrom in the same manner
and under the same policies as any
other temporary disability or physical
condition; and

(4) Shall not make pre-admission in-
quiry as to the marital status of an ap-
plicant for admission, including wheth-
er such applicant is ‘“Miss’ or ‘“Mrs.”
A recipient may make pre-admission
inquiry as to the sex of an applicant for
admission, but only if such inquiry is
made equally of such applicants of both
sexes and if the results of such inquiry
are not used in connection with dis-
crimination prohibited by these Title
IX regulations.

§5.305 Preference in admission.

A recipient to which §§5.300 through
5.310 apply shall not give preference to
applicants for admission, on the basis
of attendance at any educational insti-
tution or other school or entity that
admits as students only or predomi-
nantly members of one sex, if the giv-
ing of such preference has the effect of
discriminating on the basis of sex in
violation of §§5.300 through 5.310.

or
of

§5.310 Recruitment.

(a) Nondiscriminatory recruitment. A
recipient to which §§5.300 through 5.310
apply shall not discriminate on the
basis of sex in the recruitment and ad-
mission of students. A recipient may be
required to undertake additional re-
cruitment efforts for one sex as reme-
dial action pursuant to §5.110(a), and
may choose to undertake such efforts
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as affirmative
§5.110(b).

(b) Recruitment at certain institutions.
A recipient to which §§5.300 through
5.310 apply shall not recruit primarily
or exclusively at educational institu-
tions, schools, or entities that admit as
students only or predominantly mem-
bers of one sex, if such actions have the
effect of discriminating on the basis of
sex in violation of §§5.300 through 5.310.

action pursuant to

Subpart D—Discrimination on the
Basis of Sex in Education Pro-
grams or Activities Prohibited

§5.400 Education programs or activi-
ties.

(a) General. Except as provided else-
where in these Title IX regulations, no
person shall, on the basis of sex, be ex-
cluded from participation in, be denied
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational
training, or other education program
or activity operated by a recipient that
receives Federal financial assistance.
Sections 5.400 through 5.455 do not
apply to actions of a recipient in con-
nection with admission of its students
to an education program or activity of
a recipient to which §§5.300 through
5.310 do not apply, or an entity, not a
recipient, to which §§5.300 through 5.310
would not apply if the entity were a re-
cipient.

(b) Specific prohibitions. Except as pro-
vided in §§5.400 through 5.455, in pro-
viding any aid, benefit, or service to a
student, a recipient shall not, on the
basis of sex:

(1) Treat one person differently from
another in determining whether such
person satisfies any requirement or
condition for the provision of such aid,
benefit, or service;

(2) Provide different aid, benefits, or
services or provide aid, benefits, or
services in a different manner;

(3) Deny any person any such aid,
benefit, or service;

(4) Subject any person to separate or
different rules of behavior, sanctions,
or other treatment;

(5) Apply any rule concerning the
domicile or residence of a student or
applicant, including eligibility for in-
state fees and tuition;

91

§5.400

(6) Aid or perpetuate discrimination
against any person by providing sig-
nificant assistance to any agency, or-
ganization, or person that discrimi-
nates on the basis of sex in providing
any aid, benefit, or service to students
or employees;

(7) Otherwise limit any person in the
enjoyment of any right, privilege, ad-
vantage, or opportunity.

(c) Assistance administered by a recipi-
ent educational institution to study at a
foreign institution. A recipient edu-
cational institution may administer or
assist in the administration of scholar-
ships, fellowships, or other awards es-
tablished by foreign or domestic wills,
trusts, or similar legal instruments, or
by acts of foreign governments and re-
stricted to members of one sex, that
are designed to provide opportunities
to study abroad, and that are awarded
to students who are already matricu-
lating at or who are graduates of the
recipient institution; Provided, that a
recipient educational institution that
administers or assists in the adminis-
tration of such scholarships, fellow-
ships, or other awards that are re-
stricted to members of one sex pro-
vides, or otherwise makes available,
reasonable opportunities for similar
studies for members of the other sex.
Such opportunities may be derived
from either domestic or foreign
sources.

(d) Aids, benefits or services mot pro-
vided by recipient. (1) This paragraph (d)
applies to any recipient that requires
participation by any applicant, stu-
dent, or employee in any education
program or activity not operated whol-
ly by such recipient, or that facilitates,
permits, or considers such participa-
tion as part of or equivalent to an edu-
cation program or activity operated by
such recipient, including participation
in educational consortia and coopera-
tive employment and student-teaching
assignments.

(2) Such recipient:

(i) Shall develop and implement a
procedure designed to assure itself that
the operator or sponsor of such other
education program or activity takes no
action affecting any applicant, student,
or employee of such recipient that
these Title IX regulations would pro-
hibit such recipient from taking; and



§5.405

(ii) Shall not facilitate, require, per-
mit, or consider such participation if
such action occurs.

§5.405

(a) Generally. A recipient shall not,
on the basis of sex, apply different
rules or regulations, impose different
fees or requirements, or offer different
services or benefits related to housing,
except as provided in this section (in-
cluding housing provided only to mar-
ried students).

(b) Housing provided by recipient. (1) A
recipient may provide separate housing
on the basis of sex.

(2) Housing provided by a recipient to
students of one sex, when compared to
that provided to students of the other
sex, shall be as a whole:

(i) Proportionate in quantity to the
number of students of that sex apply-
ing for such housing; and

(ii) Comparable in quality and cost to
the student.

(c) Other housing. (1) A recipient shall
not, on the basis of sex, administer dif-
ferent policies or practices concerning
occupancy by its students of housing
other than that provided by such re-
cipient.

(2)(1) A recipient which, through so-
licitation, listing, approval of housing,
or otherwise, assists any agency, orga-
nization, or person in making housing
available to any of its students, shall
take such reasonable action as may be
necessary to assure itself that such
housing as is provided to students of
one sex, when compared to that pro-
vided to students of the other sex, is as
a whole:

(A) Proportionate in quantity; and

(B) Comparable in quality and cost to
the student.

(ii) A recipient may render such as-
sistance to any agency, organization,
or person that provides all or part of
such housing to students of only one
Sex.

Housing.

§5.410 Comparable facilities.

A recipient may provide separate toi-
let, locker room, and shower facilities
on the basis of sex, but such facilities
provided for students of one sex shall
be comparable to such facilities pro-
vided for students of the other sex.
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§5.415 Access to course offerings.

(a) A recipient shall not provide any
course or otherwise carry out any of its
education program or activity sepa-
rately on the basis of sex, or require or
refuse participation therein by any of
its students on such basis, including
health, physical education, industrial,
business, vocational, technical, home
economics, music, and adult education
courses.

(b)(1) With respect to classes and ac-
tivities in physical education at the el-
ementary school level, the recipient
shall comply fully with this section as
expeditiously as possible but in no
event later than one year from Sep-
tember 29, 2000. With respect to phys-
ical education classes and activities at
the secondary and post-secondary lev-
els, the recipient shall comply fully
with this section as expeditiously as
possible but in no event later than
three years from September 29, 2000.

(2) This section does not prohibit
grouping of students in physical edu-
cation classes and activities by ability
as assessed by objective standards of
individual performance developed and
applied without regard to sex.

(3) This section does not prohibit sep-
aration of students by sex within phys-
ical education classes or activities dur-
ing participation in wrestling, boxing,
rughby, ice hockey, football, basketball,
and other sports the purpose or major
activity of which involves bodily con-
tact.

(4) Where use of a single standard of
measuring skill or progress in a phys-
ical education class has an adverse ef-
fect on members of one sex, the recipi-
ent shall use appropriate standards
that do not have such effect.

(5) Portions of classes in elementary
and secondary schools, or portions of
education programs or activities, that
deal exclusively with human sexuality
may be conducted in separate sessions
for boys and girls.

(6) Recipients may make require-
ments based on vocal range or quality
that may result in a chorus or choruses
of one or predominantly one sex.

§5.420 Access to schools operated by
LEAs.

A recipient that is a local edu-
cational agency shall not, on the basis
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of sex, exclude any person from admis-
sion to:

(a) Any institution of vocational edu-
cation operated by such recipient; or

(b) Any other school or educational
unit operated by such recipient, unless
such recipient otherwise makes avail-
able to such person, pursuant to the
same policies and criteria of admission,
courses, services, and facilities com-
parable to each course, service, and fa-
cility offered in or through such
schools.

§5.425 Counseling and wuse of ap-
praisal and counseling materials.

(a) Counseling. A recipient shall not
discriminate against any person on the
basis of sex in the counseling or guid-
ance of students or applicants for ad-
mission.

(b) Use of appraisal and counseling ma-
terials. A recipient that uses testing or
other materials for appraising or coun-
seling students shall not use different
materials for students on the basis of
their sex or use materials that permit
or require different treatment of stu-
dents on such basis unless such dif-
ferent materials cover the same occu-
pations and interest areas and the use
of such different materials is shown to
be essential to eliminate sex bias. Re-
cipients shall develop and use internal
procedures for ensuring that such ma-
terials do not discriminate on the basis
of sex. Where the use of a counseling
test or other instrument results in a
substantially disproportionate number
of members of one sex in any particular
course of study or classification, the
recipient shall take such action as is
necessary to assure itself that such dis-
proportion is not the result of discrimi-
nation in the instrument or its applica-
tion.

(c) Disproportion in classes. Where a
recipient finds that a particular class
contains a substantially dispropor-
tionate number of individuals of one
sex, the recipient shall take such ac-
tion as is necessary to assure itself
that such disproportion is not the re-
sult of discrimination on the basis of
sex in counseling or appraisal mate-
rials or by counselors.
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§5.430 Financial assistance.

(a) General. Except as provided in
paragraphs (b) and (c) of this section,
in providing financial assistance to any
of its students, a recipient shall not:

(1) On the basis of sex, provide dif-
ferent amounts or types of such assist-
ance, limit eligibility for such assist-
ance that is of any particular type or
source, apply different criteria, or oth-
erwise discriminate;

(2) Through solicitation, listing, ap-
proval, provision of facilities, or other
services, assist any foundation, trust,
agency, organization, or person that
provides assistance to any of such re-
cipient’s students in a manner that dis-
criminates on the basis of sex; or

(3) Apply any rule or assist in appli-
cation of any rule concerning eligi-
bility for such assistance that treats
persons of one sex differently from per-
sons of the other sex with regard to
marital or parental status.

(b) Financial aid established by certain
legal instruments. (1) A recipient may
administer or assist in the administra-
tion of scholarships, fellowships, or
other forms of financial assistance es-
tablished pursuant to domestic or for-
eign wills, trusts, bequests, or similar
legal instruments or by acts of a for-
eign government that require that
awards be made to members of a par-
ticular sex specified therein; Provided,
that the overall effect of the award of
such sex-restricted scholarships, fel-
lowships, and other forms of financial
assistance does not discriminate on the
basis of sex.

(2) To ensure nondiscriminatory
awards of assistance as required in
paragraph (b)(1) of this section, recipi-
ents shall develop and use procedures
under which:

(i) Students are selected for award of
financial assistance on the basis of
nondiscriminatory criteria and not on
the basis of availability of funds re-
stricted to members of a particular sex;

(ii) An appropriate sex-restricted
scholarship, fellowship, or other form
of financial assistance is allocated to
each student selected under paragraph
(b)(2)(Q) of this section; and

(iii) No student is denied the award
for which he or she was selected under
paragraph (b)(2)(i) of this section be-
cause of the absence of a scholarship,
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fellowship, or other form of financial
assistance designated for a member of
that student’s sex.

(c) Athletic scholarships. (1) To the ex-
tent that a recipient awards athletic
scholarships or grants-in-aid, it must
provide reasonable opportunities for
such awards for members of each sex in
proportion to the number of students
of each sex participating in inter-
scholastic or intercollegiate athletics.

(2) A recipient may provide separate
athletic scholarships or grants-in-aid
for members of each sex as part of sep-
arate athletic teams for members of
each sex to the extent consistent with
this paragraph (c) and §5.450.

§5.435 Employment assistance to stu-
dents.

(a) Assistance by recipient in making
available outside employment. A recipi-
ent that assists any agency, organiza-
tion, or person in making employment
available to any of its students:

(1) Shall assure itself that such em-
ployment is made available without
discrimination on the basis of sex; and

(2) Shall not render such services to
any agency, organization, or person
that discriminates on the basis of sex
in its employment practices.

(b) Employment of students by recipi-
ents. A recipient that employs any of
its students shall not do so in a manner
that violates §§5.500 through 5.550.

§5.440 Health and insurance benefits
and services.

Subject to §5.235(d), in providing a
medical, hospital, accident, or life in-
surance benefit, service, policy, or plan
to any of its students, a recipient shall
not discriminate on the basis of sex, or
provide such benefit, service, policy, or
plan in a manner that would violate
§§5.500 through 5.550 if it were provided
to employees of the recipient. This sec-
tion shall not prohibit a recipient from
providing any benefit or service that
may be used by a different proportion
of students of one sex than of the
other, including family planning serv-
ices. However, any recipient that pro-
vides full coverage health service shall
provide gynecological care.
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§5.445 Marital or parental status.

(a) Status generally. A recipient shall
not apply any rule concerning a stu-
dent’s actual or potential parental,
family, or marital status that treats
students differently on the basis of sex.

(b) Pregnancy and related conditions.
(1) A recipient shall not discriminate
against any student, or exclude any
student from its education program or
activity, including any class or extra-
curricular activity, on the basis of such
student’s pregnancy, childbirth, false
pregnancy, termination of pregnancy,
or recovery therefrom, unless the stu-
dent requests voluntarily to partici-
pate in a separate portion of the pro-
gram or activity of the recipient.

(2) A recipient may require such a
student to obtain the certification of a
physician that the student is phys-
ically and emotionally able to continue
participation as long as such a certifi-
cation is required of all students for
other physical or emotional conditions
requiring the attention of a physician.

(3) A recipient that operates a por-
tion of its education program or activ-
ity separately for pregnant students,
admittance to which is completely vol-
untary on the part of the student as
provided in paragraph (b)(1) of this sec-
tion, shall ensure that the separate
portion is comparable to that offered
to non-pregnant students.

(4) Subject to §5.235(d), a recipient
shall treat pregnancy, childbirth, false
pregnancy, termination of pregnancy
and recovery therefrom in the same
manner and under the same policies as
any other temporary disability with re-
spect to any medical or hospital ben-
efit, service, plan, or policy that such
recipient administers, operates, offers,
or participates in with respect to stu-
dents admitted to the recipient’s edu-
cational program or activity.

(5) In the case of a recipient that does
not maintain a leave policy for its stu-
dents, or in the case of a student who
does not otherwise qualify for leave
under such a policy, a recipient shall
treat pregnancy, childbirth, false preg-
nancy, termination of pregnancy, and
recovery therefrom as a justification
for a leave of absence for as long a pe-
riod of time as is deemed medically
necessary by the student’s physician,
at the conclusion of which the student
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shall be reinstated to the status that
she held when the leave began.

§5.450 Athletics.

(a) General. No person shall, on the
basis of sex, be excluded from partici-
pation in, be denied the benefits of, be
treated differently from another per-
son, or otherwise be discriminated
against in any interscholastic, inter-
collegiate, club, or intramural ath-
letics offered by a recipient, and no re-
cipient shall provide any such athletics
separately on such basis.

(b) Separate teams. Notwithstanding
the requirements of paragraph (a) of
this section, a recipient may operate or
sponsor separate teams for members of
each sex where selection for such
teams is based upon competitive skill
or the activity involved is a contact
sport. However, where a recipient oper-
ates or sponsors a team in a particular
sport for members of one sex but oper-
ates or sponsors no such team for mem-
bers of the other sex, and athletic op-
portunities for members of that sex
have previously been limited, members
of the excluded sex must be allowed to
try out for the team offered unless the
sport involved is a contact sport. For
the purposes of these Title IX regula-
tions, contact sports include boxing,
wrestling, rugby, ice hockey, football,
basketball, and other sports the pur-
pose or major activity of which in-
volves bodily contact.

(c) Equal opportunity. (1) A recipient
that operates or sponsors inter-
scholastic, intercollegiate, club, or in-
tramural athletics shall provide equal
athletic opportunity for members of
both sexes. In determining whether
equal opportunities are available, the
designated agency official will con-
sider, among other factors:

(i) Whether the selection of sports
and levels of competition effectively
accommodate the interests and abili-
ties of members of both sexes;

(ii) The provision of equipment and
supplies;

(iii) Scheduling of games and prac-
tice time;

(iv) Travel and per diem allowance;

(v) Opportunity to receive coaching
and academic tutoring;

(vi) Assignment and compensation of
coaches and tutors;
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(vii) Provision of locker rooms, prac-
tice, and competitive facilities;

(viii) Provision of medical and train-
ing facilities and services;

(ix) Provision of housing and dining
facilities and services;

(x) Publicity.

(2) For purposes of paragraph (c)(1) of
this section, unequal aggregate expend-
itures for members of each sex or un-
equal expenditures for male and female
teams if a recipient operates or spon-
sors separate teams will not constitute
noncompliance with this section, but
the designated agency official may
consider the failure to provide nec-
essary funds for teams for one sex in
assessing equality of opportunity for
members of each sex.

(d) Adjustment period. A recipient that
operates or sponsors interscholastic,
intercollegiate, club, or intramural
athletics at the elementary school
level shall comply fully with this sec-
tion as expeditiously as possible but in
no event later than one year from Sep-
tember 29, 2000. A recipient that oper-
ates or sponsors interscholastic, inter-
collegiate, club, or intramural ath-
letics at the secondary or postsec-
ondary school level shall comply fully
with this section as expeditiously as
possible but in no event later than
three years from September 29, 2000.

§5.455 Textbooks and curricular mate-
rial.

Nothing in these Title IX regulations
shall be interpreted as requiring or pro-
hibiting or abridging in any way the
use of particular textbooks or cur-
ricular materials.

Subpart E—Discrimination on the
Basis of Sex in Employment in
Education Programs or Activi-
ties Prohibited

§5.500 Employment.

(a) General. (1) No person shall, on
the basis of sex, be excluded from par-
ticipation in, be denied the benefits of,
or be subjected to discrimination in
employment, or recruitment, consider-
ation, or selection therefor, whether
full-time or part-time, under any edu-
cation program or activity operated by
a recipient that receives Federal finan-
cial assistance.
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(2) A recipient shall make all em-
ployment decisions in any education
program or activity operated by such
recipient in a nondiscriminatory man-
ner and shall not limit, segregate, or
classify applicants or employees in any
way that could adversely affect any ap-
plicant’s or employee’s employment
opportunities or status because of sex.

(3) A recipient shall not enter into
any contractual or other relationship
which directly or indirectly has the ef-
fect of subjecting employees or stu-
dents to discrimination prohibited by
§§5.500 through 5.550, including rela-
tionships with employment and refer-
ral agencies, with labor unions, and
with organizations providing or admin-
istering fringe benefits to employees of
the recipient.

(4) A recipient shall not grant pref-
erences to applicants for employment
on the basis of attendance at any edu-
cational institution or entity that ad-
mits as students only or predominantly
members of one sex, if the giving of
such preferences has the effect of dis-
criminating on the basis of sex in vio-
lation of these Title IX regulations.

(b) Application. The provisions of
§§5.500 through 5.550 apply to:

(1) Recruitment, advertising, and the
process of application for employment;

(2) Hiring, upgrading, promotion,
consideration for and award of tenure,
demotion, transfer, layoff, termi-
nation, application of nepotism poli-
cies, right of return from layoff, and
rehiring;

(3) Rates of pay or any other form of
compensation, and changes in com-
pensation;

(4) Job assignments, classifications,
and structure, including position de-
scriptions, lines of progression, and se-
niority lists;

(5) The terms of any collective bar-
gaining agreement;

(6) Granting and return from leaves
of absence, leave for pregnancy, child-
birth, false pregnancy, termination of
pregnancy, leave for persons of either
sex to care for children or dependents,
or any other leave;

(7) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient;

(8) Selection and financial support
for training, including apprenticeship,
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professional meetings, conferences, and
other related activities, selection for
tuition assistance, selection for
sabbaticals and leaves of absence to
pursue training;

(9) Employer-sponsored activities, in-
cluding social or recreational pro-
grams; and

(10) Any other term, condition, or
privilege of employment.

§5.505 Employment criteria.

A recipient shall not administer or
operate any test or other criterion for
any employment opportunity that has
a disproportionately adverse effect on
persons on the basis of sex unless:

(a) Use of such test or other criterion
is shown to predict validly successful
performance in the position in ques-
tion; and

(b) Alternative tests or criteria for
such purpose, which do not have such
disproportionately adverse effect, are
shown to be unavailable.

§5.510 Recruitment.

(a) Nondiscriminatory recruitment and
hiring. A recipient shall not discrimi-
nate on the basis of sex in the recruit-
ment and hiring of employees. Where a
recipient has been found to be pres-
ently discriminating on the basis of sex
in the recruitment or hiring of employ-
ees, or has been found to have so dis-
criminated in the past, the recipient
shall recruit members of the sex so dis-
criminated against so as to overcome
the effects of such past or present dis-
crimination.

(b) Recruitment patterns. A recipient
shall not recruit primarily or exclu-
sively at entities that furnish as appli-
cants only or predominantly members
of one sex if such actions have the ef-
fect of discriminating on the basis of
sex in violation of §§5.500 through 5.550.

§5.515 Compensation.

A recipient shall not make or enforce
any policy or practice that, on the
basis of sex:

(a) Makes distinctions in rates of pay
or other compensation;

(b) Results in the payment of wages
to employees of one sex at a rate less
than that paid to employees of the op-
posite sex for equal work on jobs the
performance of which requires equal
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skill, effort, and responsibility, and
that are performed under similar work-
ing conditions.

§5.520 Job classification and struc-
ture.

A recipient shall not:

(a) Classify a job as being for males
or for females;

(b) Maintain or establish separate
lines of progression, seniority lists, ca-
reer ladders, or tenure systems based
on sex; or

(c) Maintain or establish separate
lines of progression, seniority systems,
career ladders, or tenure systems for
similar jobs, position descriptions, or
job requirements that classify persons
on the basis of sex, unless sex is a bona
fide occupational qualification for the
positions in question as set forth in
§5.550.

§5.525 Fringe benefits.

(a) ““Fringe benefits’’ defined. For pur-
poses of these Title IX regulations,
fringe benefits means: Any medical, hos-
pital, accident, life insurance, or re-
tirement benefit, service, policy or
plan, any profit-sharing or bonus plan,
leave, and any other benefit or service
of employment not subject to the pro-
vision of §5.515.

(b) Prohibitions. A recipient shall not:

(1) Discriminate on the basis of sex
with regard to making fringe benefits
available to employees or make fringe
benefits available to spouses, families,
or dependents of employees differently
upon the basis of the employee’s sex;

(2) Administer, operate, offer, or par-
ticipate in a fringe benefit plan that
does not provide for equal periodic ben-
efits for members of each sex and for
equal contributions to the plan by such
recipient for members of each sex; or

(3) Administer, operate, offer, or par-
ticipate in a pension or retirement plan
that establishes different optional or
compulsory retirement ages based on
sex or that otherwise discriminates in
benefits on the basis of sex.

§5.530 Marital or parental status.

(a) General. A recipient shall not
apply any policy or take any employ-
ment action:

(1) Concerning the potential marital,
parental, or family status of an em-
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ployee or applicant for employment
that treats persons differently on the
basis of sex; or

(2) Which is based upon whether an
employee or applicant for employment
is the head of household or principal
wage earner in such employee’s or ap-
plicant’s family unit.

(b) Pregnancy. A recipient shall not
discriminate against or exclude from
employment any employee or applicant
for employment on the basis of preg-
nancy, childbirth, false pregnancy, ter-
mination of pregnancy, or recovery
therefrom.

(c) Pregnancy as a temporary disability.
Subject to §5.235(d), a recipient shall
treat pregnancy, childbirth, false preg-
nancy, termination of pregnancy, re-
covery therefrom, and any temporary
disability resulting therefrom as any
other temporary disability for all job-
related purposes, including commence-
ment, duration, and extensions of
leave, payment of disability income,
accrual of seniority and any other ben-
efit or service, and reinstatement, and
under any fringe benefit offered to em-
ployees by virtue of employment.

(d) Pregnancy leave. In the case of a
recipient that does not maintain a
leave policy for its employees, or in the
case of an employee with insufficient
leave or accrued employment time to
qualify for leave under such a policy, a
recipient shall treat pregnancy, child-
birth, false pregnancy, termination of
pregnancy, and recovery therefrom as a
justification for a leave of absence
without pay for a reasonable period of
time, at the conclusion of which the
employee shall be reinstated to the sta-
tus that she held when the leave began
or to a comparable position, without
decrease in rate of compensation or
loss of promotional opportunities, or
any other right or privilege of employ-
ment.

§5.535 Effect of state or local law or
other requirements.

(a) Prohibitory requirements. The obli-
gation to comply with §§5.500 through
5.550 is not obviated or alleviated by
the existence of any State or local law
or other requirement that imposes pro-
hibitions or limits upon employment of
members of one sex that are not im-
posed upon members of the other sex.
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(b) Benefits. A recipient that provides
any compensation, service, or benefit
to members of one sex pursuant to a
State or local law or other requirement
shall provide the same compensation,
service, or benefit to members of the
other sex.

§5.540 Advertising.

A recipient shall not in any adver-
tising related to employment indicate
preference, limitation, specification, or
discrimination based on sex unless sex
is a bona fide occupational qualifica-
tion for the particular job in question.

§5.545

(a) Marital status. A recipient shall
not make pre-employment inquiry as
to the marital status of an applicant
for employment, including whether
such applicant is ‘“Miss” or ‘“Mrs.”

(b) Sex. A recipient may make pre-
employment inquiry as to the sex of an
applicant for employment, but only if
such inquiry is made equally of such
applicants of both sexes and if the re-
sults of such inquiry are not used in
connection with discrimination prohib-
ited by these Title IX regulations.

§5.550 Sex as a bona fide occupational
qualification.

A recipient may take action other-
wise prohibited by §§5.500 through 5.550
provided it is shown that sex is a bona
fide occupational qualification for that
action, such that consideration of sex
with regard to such action is essential
to successful operation of the employ-
ment function concerned. A recipient
shall not take action pursuant to this
section that is based upon alleged com-
parative employment characteristics
or stereotyped characterizations of one
or the other sex, or upon preference
based on sex of the recipient, employ-
ees, students, or other persons, but
nothing contained in this section shall
prevent a recipient from considering an
employee’s sex in relation to employ-
ment in a locker room or toilet facility
used only by members of one sex.

Pre-employment inquiries.

Subpart F—Procedures

§5.600 Notice of covered programs.

Within 60 days of September 29, 2000,
each Federal agency that awards Fed-
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eral financial assistance shall publish
in the FEDERAL REGISTER a notice of
the programs covered by these Title IX
regulations. Each such Federal agency
shall periodically republish the notice
of covered programs to reflect changes
in covered programs. Copies of this no-
tice also shall be made available upon
request to the Federal agency’s office
that enforces Title IX.

§5.605 Enforcement procedures.

The investigative, compliance, and
enforcement procedural provisions of
Title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d) (‘‘Title VI”’) are hereby
adopted and applied to these Title IX
regulations. These procedures may be
found at 40 CFR 7.105 through 7.135.

[65 FR 52890, Aug. 30, 2000]

PART 6—PROCEDURES FOR IMPLE-
MENTING THE NATIONAL ENVI-
RONMENTAL POLICY ACT AND
ASSESSING THE ENVIRONMENTAL
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6.401 Applicability.

6.402 Definitions.
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requirements.

6.404 Lead or cooperating agency.

6.405 Exemptions and considerations.

6.406 Implementation.

AUTHORITY: 42 U.S.C. 4321 et seq., 7401-7671q,
unless otherwise noted.

SOURCE: 72 FR 53662, Sept. 19, 2007, unless
otherwise noted.

Subpart A—General Provisions for
EPA Actions Subject to NEPA

§6.100 Policy and purpose.

(a) The National Environmental Pol-
icy Act of 1969 (NEPA), 42 U.S.C. 4321 et
seq., as implemented by the Council on
Environmental Quality (CEQ) Regula-
tions (40 CFR Parts 1500 through 1508),
requires that Federal agencies include
in their decision-making processes ap-
propriate and careful consideration of
all environmental effects of proposed
actions, analyze potential environ-
mental effects of proposed actions and
their alternatives for public under-
standing and scrutiny, avoid or mini-
mize adverse effects of proposed ac-
tions, and restore and enhance environ-
mental quality to the extent prac-
ticable. The U.S. Environmental Pro-
tection Agency (EPA) shall integrate
these NEPA requirements as early in
the Agency planning processes as pos-
sible. The environmental review proc-
ess shall be the focal point to ensure
NEPA considerations are taken into
account.

(b) Through this part, EPA adopts
the CEQ Regulations (40 CFR Parts 1500
through 1508) implementing NEPA;
subparts A through C of this part sup-
plement those regulations, for actions
proposed by EPA that are subject to
NEPA requirements. Subparts A
through C supplement, and are to be
used in conjunction with, the CEQ Reg-
ulations.
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§6.101 Applicability.

(a) Subparts A through C of this part
apply to the proposed actions of EPA
that are subject to NEPA. EPA actions
subject to NEPA include the award of
wastewater treatment construction
grants under Title II of the Clean
Water Act, EPA’s issuance of new
source National Pollutant Discharge
Elimination System (NPDES) permits
under section 402 of the Clean Water
Act, certain research and development
projects, development and issuance of
regulations, EPA actions involving
renovations or new construction of fa-
cilities, and certain grants awarded for
projects authorized by  Congress
through the Agency’s annual Appro-
priations Act.

(b) Subparts A through C of this part
do not apply to EPA actions for which
NEPA review is not required. EPA ac-
tions under the Clean Water Act, ex-
cept those identified in §6.101(a), and
EPA actions under the Clean Air Act
are statutorily exempt from NEPA. Ad-
ditionally, the courts have determined
that certain EPA actions for which
analyses that have been conducted
under another statute are functionally
equivalent with NEPA.

(c) The appropriate Responsible Offi-
cial will undertake certain EPA ac-
tions required by the provisions of sub-
parts A through C of this part.

(d) Certain procedures in subparts A
through C of this part apply to the re-
sponsibilities of the NEPA Official.

(e) Certain procedures in subparts A
through C of this part apply to appli-
cants who are required to provide envi-
ronmental information to EPA.

(f) When the Responsible Official de-
cides to perform an environmental re-
view under the Policy for EPA’s Vol-
untary Preparation of National Environ-
mental Policy Act (NEPA) Documents,
the Responsible Official generally will
follow the procedures set out in sub-
parts A through C of this part.

§6.102 Definitions.

(a) Subparts A through C of this part
use the definitions found at 40 CFR
part 1508. Additional definitions are
listed in this subpart.

(b)  Definitions. (1) Administrator
means the Administrator of the United
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States
Agency.

(2) Applicant means any individual,
agency, or other entity that has:

(i) Filed an application for federal as-
sistance;

(ii) Applied to EPA for a permit; or

(iii) Requested other EPA approval.

(3) Assistance agreement means an
award of federal assistance in the form
of money or property in lieu of money
from EPA to an eligible applicant in-
cluding grants or cooperative agree-
ments.

(4) Environmental information docu-
ment (EID) means a written analysis
prepared by an applicant that provides
sufficient information for the Respon-
sible Official to undertake an environ-
mental review and prepare either an
EA and FONSI or an EIS and record of
decision (ROD) for the proposed action.

(5) Environmental review or NEPA re-
view means the process used to comply
with section 102(2) of NEPA or the CEQ
Regulations including development,
supplementation, adoption, and revi-
sion of NEPA documents.

(6) Extraordinary circumstances means
those circumstances listed in section
6.204 of this part that may cause a sig-
nificant environmental effect such that
a proposed action that otherwise meets
the requirements of a categorical ex-
clusion may not be categorically ex-
cluded.

(7) NEPA document is a document pre-
pared pursuant to NEPA.

(8) NEPA Official is the Assistant Ad-
ministrator for Enforcement and Com-
pliance Assurance, who is responsible
for EPA’s NEPA compliance.

(9) Responsible Official means the EPA
official responsible for compliance with
NEPA for individual proposed actions.

[72 FR 53662, Sept. 19, 2007, as amended at 74
FR 5993, Feb. 4, 2009]

§6.103 Responsibilities of the NEPA
and Responsible Officials.

(a) The NEPA Official will:

(1) Ensure EPA’s compliance with
NEPA pursuant to 40 CFR 1507.2(a) and
the regulations in subparts A through
C of this part.

(2) Act as EPA’s liaison with the CEQ
and other federal agencies, state and
local governments, and federally-recog-
nized Indian tribes on matters of policy
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and administrative procedures regard-
ing compliance with NEPA.

(3) Approve procedural deviations
from subparts A through C of this part.

(4) Monitor the overall timeliness
and quality of EPA’s compliance with
subparts A through C of this part.

(6) Advise the Administrator on
NEPA-related actions that involve
more than one EPA office, are highly
controversial, are nationally signifi-
cant, or establish new EPA NEPA-re-
lated policy.

(6) Support the Administrator by pro-
viding policy guidance on NEPA-re-
lated issues.

(7) Assist EPA’s Responsible Officials
with establishing and maintaining ade-
quate administrative procedures to
comply with subparts A through C of
this part, performing their NEPA du-
ties, and training personnel and appli-
cants involved in the environmental re-
view process.

(8) Consult with Responsible Officials
and CEQ regarding proposed changes to
subpart A through C of this part, in-
cluding:

(i) The addition, amendment, or dele-
tion of a categorical exclusion, or

(ii) Changes to the listings of types of
actions that normally require the prep-
aration of an EA or EIS.

(9) Determine whether proposed
changes are appropriate, and if so, co-
ordinate with CEQ, pursuant to 40 CFR
1507.3, and initiate a process to amend
this part.

(b) The Responsible Official will:

(1) Ensure EPA’s compliance with the
CEQ regulations and subparts A
through C of this part for proposed ac-
tions.

(2) Ensure that environmental re-
views are conducted on proposed ac-
tions at the earliest practicable point
in EPA’s decision-making process and
in accordance with the provisions of
subparts A through C of this part.

(3) Ensure, to the extent practicable,
early and continued involvement of in-
terested federal agencies, state and
local governments, federally-recog-
nized Indian tribes, and affected appli-
cants in the environmental review
process.

(4) Coordinate with the NEPA Offi-
cial and other Responsible Officials, as
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appropriate, on resolving issues involv-
ing EPA-wide NEPA policy and proce-
dures (including the addition, amend-
ment, or deletion of a categorical ex-
clusion and changes to the listings of
the types of actions that normally re-
quires the preparation of an EA or EIS)
and/or unresolved conflicts with other
federal agencies, state and local gov-
ernments, and federally-recognized In-
dian tribes, and/or advising the Admin-
istrator when necessary.

(5) Coordinate with other Responsible
Officials, as appropriate, on NEPA-re-
lated actions involving their specific
interests.

(6) Consistent with national NEPA
guidance, provide specific policy guid-
ance, as appropriate, and ensure that
the Responsible Official’s office estab-
lishes and maintains adequate adminis-
trative procedures to comply with sub-
parts A through C of this part.

(7) Upon request of an applicant and
consistent with 40 CFR 1501.8, set time
limits on the NEPA review appropriate
to individual proposed actions.

(8) Make decisions relating to the
preparation of the appropriate NEPA
documents, including preparing an EA
or EIS, and signing the decision docu-
ment.

(9) Monitor the overall timeliness
and quality of the Responsible Offi-
cial’s respective office’s efforts to com-
ply with subparts A through C of this
part.

(c) The NEPA Official and the Re-
sponsible Officials may delegate NEPA-
related responsibilities to a level no
lower than the Branch Chief or equiva-
lent organizational level.

Subpart B—EPA’s NEPA
Environmental Review Procedures

§6.200 General requirements.

(a) The Responsible Official must de-
termine whether the proposed action
meets the criteria for categorical ex-
clusion or whether it requires prepara-
tion of an EA or an EIS to identify and
evaluate its environmental impacts.
The Responsible Official may decide to
prepare an EIS without first under-
taking an EA.

(b) The Responsible Official must de-
termine the scope of the environmental
review by considering the type of pro-

§6.200

posed action, the reasonable alter-
natives, and the type of environmental
impacts. The scope of an EIS will be
determined as provided in 40 CFR
1508.25.

(c) During the environmental review
process, the Responsible Official must:

(1) Integrate the NEPA process and
the procedures of subparts A through C
of this part into early planning to en-
sure appropriate consideration of
NEPA’s policies and to minimize or
eliminate delay;

(2) Emphasize cooperative consulta-
tion among federal agencies, state and
local governments, and federally-recog-
nized Indian tribes before an EA or EIS
is prepared to help ensure compliance
with the procedural provisions of sub-
parts A through C of this part and with
other environmental review require-
ments, to address the need for inter-
agency cooperation, to identify the re-
quirements for other agencies’ reviews,
and to ensure appropriate public par-
ticipation.

(3) Identify at an early stage any po-
tentially significant environmental
issues to be evaluated in detail and in-
significant issues to be de-emphasized,
focusing the scope of the environ-
mental review accordingly;

(4) Involve other agencies and the
public, as appropriate, in the environ-
mental review process for proposed ac-
tions that are not categorically ex-
cluded to:

(i) Identify the federal, state, local,
and federally-recognized Indian tribal
entities and the members of the public
that may have an interest in the ac-
tion;

(ii) Request that appropriate federal,
state, and local agencies and federally-
recognized Indian tribes serve as co-
operating agencies consistent with 40
CFR 1501.6 and 1508.5; and

(iii) Integrate, where possible, review
of applicable federal laws and executive
orders into the environmental review
process in conjunction with the devel-
opment of NEPA documents.

(d) When preparing NEPA documents,
the Responsible Official must:

(1) Utilize a systematic, interdiscipli-
nary approach to integrate the natural
and social sciences with the environ-
mental design arts in planning and
making decisions on proposed actions
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subject to environmental review under
subparts A through C of this part (see
40 CFR 1501.2(a) and 1507.2);

(2) Plan adequate time and funding
for the NEPA review and preparation
of the NEPA documents. Planning in-
cludes consideration of whether an ap-
plicant will be required to prepare an
EID for the proposed action.

(3) Review relevant planning or deci-
sion-making documents, whether pre-
pared by EPA or another federal agen-
cy, to determine if the proposed action
or any of its alternatives have been
considered in a prior federal NEPA doc-
ument. EPA may adopt the existing
document, or will incorporate by ref-
erence any pertinent part of it, con-
sistent with 40 CFR 1506.3 and 1502.21.

(4) Review relevant environmental
review documents prepared by a state
or local government or a federally-rec-
ognized Indian tribe to determine if the
proposed action or any of its alter-
natives have been considered in such a
document. EPA will incorporate by ref-
erence any pertinent part of that docu-
ment consistent with 40 CFR 1502.21.

(e) During the decision-making proc-
ess for the proposed action, the Re-
sponsible Official must:

(1) Incorporate the NEPA review in
decision-making on the action. Proc-
essing and review of an applicant’s ap-
plication must proceed concurrently
with the NEPA review procedures set
out in subparts A through C of this
part. EPA must complete its NEPA re-
view before making a decision on the
action.

(2) Consider the relevant NEPA docu-
ments, public and other agency com-
ments (if any) on those documents, and
EPA responses to those comments, as
part of consideration of the action (see
40 CFR 1505.1(d)).

(3) Consider the alternatives analyzed
in an EA or EIS before rendering a de-
cision on the action; and

(4) Ensure that the decision on the
action is to implement an alternative
analyzed or is within the range of al-
ternatives analyzed in the EA or EIS
(see 40 CFR 1505.1(e)).

(f) To eliminate duplication and to
foster efficiency, the Responsible Offi-
cial should use tiering (see 40 CFR
1502.20 and 1508.28) and incorporate ma-
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terial by reference (see 40 CFR 1502.21)
as appropriate.

(g) For applicant-related proposed ac-
tions:

(1) The Responsible Official may re-
quest that the applicant submit infor-
mation to support the application of a
categorical exclusion to the applicant’s
pending action.

(2) The Responsible Official may
gather the information and prepare the
NEPA document without assistance
from the applicant, or, pursuant to
Subpart C of this part, have the appli-
cant prepare an EID or a draft EA and
supporting documents, or enter into a
third-party agreement with the appli-
cant.

(3) During the environmental review
process, applicants may continue to
compile additional information needed
for the environmental review and/or in-
formation necessary to support an ap-
plication for a permit or assistance
agreement from EPA.

(h) For all NEPA determinations
(CEs, EA/FONSIs, or EIS/RODs) that
are five years old or older, and for
which the subject action has not yet
been implemented, the Responsible Of-
ficial must re-evaluate the proposed
action, environmental conditions, and
public views to determine whether to
conduct a supplemental environmental
review of the action and complete an
appropriate NEPA document or reaf-
firm EPA’s original NEPA determina-
tion. If there has been substantial
change in the proposed action that is
relevant to environmental concerns, or
if there are significant new cir-
cumstances or information relevant to
environmental concerns and bearing on
the proposed action or its impacts, the
Responsible Official must conduct a
supplemental environmental review of
the action and complete an appropriate
NEPA document.

§6.201 Coordination with other envi-
ronmental review requirements.

Consistent with 40 CFR 1500.5(g) and
1502.25, the Responsible Official must
determine the applicability of other
environmental laws and executive or-
ders, to the fullest extent possible. The
Responsible Official should incorporate
applicable requirements as early in the
NEPA review process as possible.
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§6.202 Interagency cooperation.

(a) Consistent with 40 CFR 1501.5,
1501.6, and 1508.5, the Responsible Offi-
cial will request other appropriate fed-
eral and non-federal agencies to be
joint lead or cooperating agencies as a
means of encouraging early coordina-
tion and cooperation with federal agen-
cies, state and local governments, and
federally-recognized Indian tribes with
jurisdiction by law or special expertise.

(b) For an EPA action related to an
action of any other federal agency, the
Responsible Official must comply with
the requirements of 40 CFR 1501.5 and
1501.6 relating to lead agencies and co-
operating agencies, respectively. The
Responsible Official will work with the
other involved agencies to facilitate
coordination and to reduce delay and
duplication.

(c) To prepare a single document to
fulfill both NEPA and state or local
government, or federally-recognized In-
dian tribe requirements, consistent
with 40 CFR 1506.2, the Responsible Of-
ficial should enter into a written agree-
ment with the involved state or local
government, or federally-recognized In-
dian tribe that sets out the intentions
of the parties, including the respon-
sibilities each party intends to assume
and procedures the parties intend to
follow.

§6.203 Public participation.

(a) General requirements. (1) The pro-
cedures in this section apply to EPA’s
environmental review processes, in-
cluding development, supplementation,
adoption, and revision of NEPA docu-
ments.

(2) The Responsible Official will
make diligent efforts to involve the
public, including applicants, in the
preparation of EAs or EISs consistent
with 40 CFR 1501.4 and 1506.6 and appli-
cable EPA public participation regula-
tions (e.g., 40 CFR Part 25).

(3) EPA NEPA documents will use
plain language to the extent possible.

(4) The Responsible Official will, to
the greatest extent possible, give no-
tice to any state or local government,
or federally-recognized Indian tribe
that, in the Official’s judgment, may be
affected by an action for which EPA
plans to prepare an EA or an EIS.

§6.203

(5) The Responsible Official must use
appropriate communication procedures
to ensure meaningful public participa-
tion throughout the NEPA process. The
Responsible Official must make reason-
able efforts to involve the potentially
affected communities where the pro-
posed action is expected to have envi-
ronmental impacts or where the pro-
posed action may have human health
or environmental effects in any com-
munities, including minority commu-
nities, low-income communities, or
federally-recognized Indian tribal com-
munities.

(b) EA and FONSI requirements. (1) At
least thirty (30) calendar days before
making the decision on whether, and if
so how, to proceed with a proposed ac-
tion, the Responsible Official must
make the EA and preliminary FONSI
available for review and comment to
the interested federal agencies, state
and local governments, federally-recog-
nized Indian tribes and the affected
public. The Responsible Official must
respond to any substantive comments
received and finalize the EA and FONSI
before making a decision on the pro-
posed action.

(2) Where circumstances make it nec-
essary to take the action without ob-
serving the 30 calendar day comment
period, the Responsible Official must
notify the NEPA Official before taking
such action. If the NEPA Official deter-
mines that a reduced comment period
would be in the best interest of the
Government, the NEPA Official will in-
form the Responsible Official, as soon
as possible, of this approval. The Re-
sponsible Official will make the EA and
preliminary FONSI available for re-
view and comment for the reduced
comment period.

(c) EIS and ROD requirements. (1) As
soon as practicable after the decision
to prepare an EIS and before beginning
the scoping process, the Responsible
Official must ensure that a notice of
intent (NOI) (see 40 CFR 1508.22) is pub-
lished in the FEDERAL REGISTER. The
NOI must briefly describe the proposed
action; a preliminary list of environ-
mental issues to be analyzed, and pos-
sible alternatives; EPA’s proposed
scoping process including, if available,
whether, when, and where any scoping
meeting will be held; and the name and
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contact information for the person des-
ignated by EPA to answer questions
about the proposed action and the EIS.
The NOI must invite comments and
suggestions on the scope of the EIS.

(2) The Responsible Official must dis-
seminate the NOI consistent with 40
CFR 1506.6.

(3) The Responsible Official must
conduct the scoping process consistent
with 40 CFR 1501.7 and any applicable
EPA public participation regulations
(e.g., 40 CFR Part 25).

(i) Publication of the NOI in the FED-
ERAL REGISTER begins the scoping proc-
ess.

(ii) The Responsible Official must en-
sure that the scoping process for an
EIS allows a minimum of thirty (30)
days for the receipt of public com-
ments.

(iii) The Responsible Official may
hold one or more public meetings as
part of the scoping process for an EPA
EIS. The Responsible Official must an-
nounce the location, date, and time of
public scoping meetings in the NOI or
by other appropriate means, such as
additional notices in the FEDERAL REG-
ISTER, news releases to the local media,
or letters to affected parties. Public
scoping meetings should be held at
least fifteen (15) days after public noti-
fication.

(iv) The Responsible Official must
use appropriate means to publicize the
availability of draft and final EISs and
the time and place for public meetings
or hearings on draft EISs. The methods
chosen for public participation must
focus on reaching persons who may be
interested in the proposed action. Such
persons include those in potentially af-
fected communities where the proposed
action is known or expected to have en-
vironmental impacts including minor-
ity communities, low-income commu-
nities, or federally-recognized Indian
tribal communities.

(v) The Responsible Official must cir-
culate the draft and final EISs con-
sistent with 40 CFR 1502.19 and any ap-
plicable EPA public participation regu-
lations and in accordance with the 45-
day public review period for draft EISs
and the 30-day public review period for
final EISs (see §6.209 of this part). Con-
sistent with section 6.209(b) of this
part, the Responsible Official may es-
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tablish a longer public comment period
for a draft or final EIS.

(vi) After preparing a draft EIS and
before preparing a final EIS, the Re-
sponsible Official must solicit the com-
ments of appropriate federal agencies,
state and/or local governments, and/or
federally-recognized Indian tribes, and
the public (see 40 CFR 1503.1). The Re-
sponsible Official must respond in the
final EIS to substantive comments re-
ceived (see 40 CFR 1503.4).

(vii) The Responsible Official may
conduct one or more public meetings or
hearings on the draft EIS as part of the
public involvement process. If meet-
ings or hearings are held, the Respon-
sible Official must make the draft EIS
available to the public at least thirty
(30) days in advance of any meeting or
hearing.

(4) The Responsible Official must
make the ROD available to the public
upon request.

§6.204 Categorical exclusions and ex-
traordinary circumstances.

(a) A proposed action may be cat-
egorically excluded if the action fits
within a category of action that is eli-
gible for exclusion and the proposed ac-
tion does not involve any extraor-
dinary circumstances.

(1) Certain actions eligible for cat-
egorical exclusion require the Respon-
sible Official to document a determina-
tion that a categorical exclusion ap-
plies. The documentation must include:
A brief description of the proposed ac-
tion; a statement identifying the cat-
egorical exclusion that applies to the
action; and a statement explaining why
no extraordinary circumstances apply
to the proposed action. The Respon-
sible Official must make a copy of the
determination document available to
the public upon request. The categor-
ical exclusions requiring this docu-
mentation are listed in paragraphs
(a)(1)(i) through (a)(1)(v) of this sec-
tion.

(i) Actions at EPA owned or operated
facilities involving routine facility
maintenance, repair, and grounds-
keeping; minor rehabilitation, restora-
tion, renovation, or revitalization of
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existing facilities; functional replace-
ment of equipment; acquisition and in-
stallation of equipment; or construc-
tion of new minor ancillary facilities
adjacent to or on the same property as
existing facilities.

(ii) Actions relating to existing infra-
structure systems (such as sewer sys-
tems; drinking water supply systems;
and stormwater systems, including
combined sewer overflow systems) that
involve minor upgrading, or minor ex-
pansion of system capacity or rehabili-
tation (including functional replace-
ment) of the existing system and sys-
tem components (such as the sewer col-
lection network and treatment system;
the system to collect, treat, store and
distribute drinking water; and
stormwater systems, including com-
bined sewer overflow systems) or con-
struction of new minor ancillary facili-
ties adjacent to or on the same prop-
erty as existing facilities. This cat-
egory does not include actions that: in-
volve new or relocated discharges to
surface or ground water; will likely re-
sult in the substantial increase in the
volume or the loading of pollutant to
the receiving water; will provide capac-
ity to serve a population 30% greater
than the existing population; are not
supported by the state, or other re-
gional growth plan or strategy; or di-
rectly or indirectly involve or relate to
upgrading or extending infrastructure
systems primarily for the purposes of
future development.

(iii) Actions in unsewered commu-
nities involving the replacement of ex-
isting onsite systems, providing the
new onsite systems do not result in
substantial increases in the volume of
discharge or the loadings of pollutants
from existing sources, or relocate ex-
isting discharge.

(iv) Actions involving re-issuance of
a NPDES permit for a new source pro-
viding the conclusions of the original
NEPA document are still valid (includ-
ing the appropriate mitigation), there
will be no degradation of the receiving
waters, and the permit conditions do
not change or are more environ-
mentally protective.

(v) Actions for award of grants au-
thorized by Congress under EPA’s an-
nual Appropriations Act that are solely
for reimbursement of the costs of a
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project that was completed prior to the
date the appropriation was enacted.

(2) Certain actions eligible for cat-
egorical exclusion do not require the
Responsible Official to document a de-
termination that a categorical exclu-
sion applies. These categorical exclu-
sions are listed in paragraphs (a)(2)()
through (a)(2)(x) of this section.

(i) Procedural, ministerial, adminis-
trative, financial, personnel, and man-
agement actions necessary to support
the normal conduct of EPA business.

(ii) Acquisition actions (compliant
with applicable procedures for sustain-
able or ‘‘green’ procurement) and con-
tracting actions necessary to support
the normal conduct of EPA business.

(iii) Actions involving information
collection, dissemination, or exchange;
planning; monitoring and sample col-
lection wherein no significant alter-
ation of existing ambient conditions
occurs; educational and training pro-
grams; literature searches and studies;
computer studies and activities; re-
search and analytical activities; devel-
opment of compliance assistance tools;
and architectural and engineering
studies. These actions include those
conducted directly by EPA and EPA
actions relating to contracts or assist-
ance agreements involving such ac-
tions.

(iv) Actions relating to or conducted
completely within a permanent, exist-
ing contained facility, such as a labora-
tory, or other enclosed building, pro-
vided that reliable and scientifically-
sound methods are used to appro-
priately dispose of wastes and safe-
guards exist to prevent hazardous,
toxic, and radioactive materials in ex-
cess of allowable limits from entering
the environment. Where such activities
are conducted at laboratories, the Lab
Director or other appropriate official
must certify in writing that the labora-
tory follows good laboratory practices
and adheres to all applicable federal,
state, local, and federally-recognized
Indian tribal laws and regulations.
This category does not include activi-
ties related to construction and/or
demolition within the facility (see
paragraph (a)(1)(i) of this section).

(v) Actions involving emergency pre-
paredness planning and training activi-
ties.
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(vi) Actions involving the acquisi-
tion, transfer, lease, disposition, or clo-
sure of existing permanent structures,
land, equipment, materials or personal
property provided that the property: Is
either vacant or has been used solely
for office functions; has never been
used for laboratory purposes by any
party; does not require site remedi-
ation; and will be used in essentially
the same manner such that the type
and magnitude of the impacts will not
change substantially. This category
does not include activities related to
construction and/or demolition of
structures on the property (see para-
graph (a)(1)(i) of this section).

(vii) Actions involving providing
technical advice to federal agencies,
state or local governments, federally-
recognized Indian tribes, foreign gov-
ernments, or public or private entities.

(viii) Actions involving approval of
EPA participation in international
“umbrella’ agreements for cooperation
in environmental-related activities
that would not commit the United
States to any specific projects or ac-
tions.

(ix) Actions involving containment
or removal and disposal of asbestos-
containing material or lead-based
paint from EPA owned or operated fa-
cilities when undertaken in accordance
with applicable regulations.

(x) Actions involving new source
NPDES permit modifications that
make only technical corrections to the
NPDES permit (such as correcting ty-
pographical errors) that do not result
in a change in environmental impacts
or conditions.

(b) The Responsible Official must re-
view actions eligible for categorical ex-
clusion to determine whether any ex-
traordinary circumstances are in-
volved. Extraordinary circumstances
are listed in paragraphs (b)(1) through
(b)(10) of this section. (See 40 CFR
1508.4.)

(1) The proposed action is known or
expected to have potentially signifi-
cant environmental impacts on the
quality of the human environment ei-
ther individually or cumulatively over
time.

(2) The proposed action is known or
expected to have disproportionately
high and adverse human health or envi-
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ronmental effects on any community,
including minority communities, low-
income communities, or federally-rec-
ognized Indian tribal communities.

(3) The proposed action is known or
expected to significantly affect feder-
ally listed threatened or endangered
species or their critical habitat.

(4) The proposed action is known or
expected to significantly affect na-
tional natural landmarks or any prop-
erty with nationally significant his-
toric, architectural, prehistoric, ar-
cheological, or cultural value, includ-
ing but not limited to, property listed
on or eligible for the National Register
of Historic Places.

(5) The proposed action is known or
expected to significantly affect envi-

ronmentally important mnatural re-
source areas such as wetlands,
floodplains, significant agricultural

lands, aquifer recharge zones, coastal
zones, barrier islands, wild and scenic
rivers, and significant fish or wildlife
habitat.

(6) The proposed action is known or
expected to cause significant adverse
air quality effects.

(7) The proposed action is known or
expected to have a significant effect on
the pattern and type of land use (indus-
trial, commercial, agricultural, rec-
reational, residential) or growth and
distribution of population including al-
tering the character of existing resi-
dential areas, or may not be consistent
with state or local government, or fed-
erally-recognized Indian tribe approved
land use plans or federal land manage-
ment plans.

(8) The proposed action is known or
expected to cause significant public
controversy about a potential environ-
mental impact of the proposed action.

(9) The proposed action is known or
expected to be associated with pro-
viding financial assistance to a federal
agency through an interagency agree-
ment for a project that is known or ex-
pected to have potentially significant
environmental impacts.

(10) The proposed action is known or
expected to conflict with federal, state
or local government, or federally-rec-
ognized Indian tribe environmental, re-
source-protection, or land-use laws or
regulations.
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(c) The Responsible Official may re-
quest that an applicant submit suffi-
cient information to enable the Re-
sponsible Official to determine whether
a categorical exclusion applies to the
applicant’s proposed action or whether
an exceptional circumstance applies.
Pursuant to Subpart C of this part, ap-
plicants are not required to prepare
EIDs for actions that are being consid-
ered for categorical exclusion.

(d) The Responsible Official must
prepare an EA or EIS when a proposed
action involves extraordinary cir-
cumstances.

(e) After a determination has been
made that a categorical exclusion ap-
plies to an action, if new information
or changes in the proposed action in-
volve or relate to at least one of the ex-
traordinary circumstances or other-
wise indicate that the action may not
meet the criteria for categorical exclu-
sion and the Responsible Official deter-
mines that an action no longer quali-
fies for a categorical exclusion, the Re-
sponsible Official will prepare an EA or
EIS.

(f) The Responsible Official, or other
interested parties, may request the ad-
dition, amendment, or deletion of a
categorical exclusion.

(1) Such requests must be made in
writing, be directed to the NEPA Offi-
cial, and contain adequate information
to support and justify the request.

(2) Proposed new categories of ac-
tions for exclusion must meet these
criteria:

(i) Actions covered by the proposed
categorical exclusion generally do not
individually or cumulatively have a
significant effect on the human envi-
ronment and have been found by EPA
to have no such effect.

(i1) Actions covered by the proposed
categorical exclusion generally do not
involve extraordinary circumstances as
set out in paragraphs (b)(1) through
(b)(10) of this section and generally do
not require preparation of an EIS; and

(iii) Information adequate to deter-
mine that a proposed action is properly
covered by the proposed category will
generally be available.

(3) The NEPA Official must deter-
mine that the addition, amendment, or
deletion of a categorical exclusion is
appropriate.
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(g) Any addition, amendment, or de-
letion of a categorical exclusion will be
done by rule-making and in coordina-
tion with CEQ pursuant to 40 CFR
1507.3 to amend paragraph (a)(1) or
paragraph (a)(2) of this section.

[72 FR 53662, Sept. 19, 2007, as amended at 74
FR 5993, Feb. 4, 2009]
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(a) The Responsible Official must
prepare an environmental assessment
(EA) (see 40 CFR 1508.9) for a proposed
action that is expected to result in en-
vironmental impacts and the signifi-
cance of the impacts is not known. An
EA is not required if the proposed ac-
tion is categorically excluded, or if the
Responsible Official has decided to pre-
pare an EIS. (See 40 CFR 1501.3.)

(b) Types of actions that normally re-
quire the preparation of an EA include:

(1) The award of wastewater treat-
ment construction grants under Title
II of the Clean Water Act;

(2) EPA’s issuance of new source
NPDES permits under section 402 of
the Clean Water Act;

(3) EPA actions involving renova-
tions or new construction of facilities;

(4) Certain grants awarded for special
projects authorized by Congress
through the Agency’s annual Appro-
priations Act; and

(5) Research and development
projects, such as initial field dem-
onstration of a new technology, field
trials of a new product or new uses of
an existing technology, alteration of a
local habitat by physical or chemical
means, or actions that may result in
the release of radioactive, hazardous,
or toxic substances, or biota.

(c) The Responsible Official, or other
interested parties, may request
changes to the list of actions that nor-
mally require the preparation of an EA
(i.e., the addition, amendment, or dele-
tion of a type of action).

(d) Consistent with 40 CFR 1508.9, an
EA must provide sufficient information
and analysis for determining whether
to prepare an EIS or to issue a FONSI
(see 40 CFR 1508.9(a)), and may include
analyses needed for other environ-
mental determinations. The EA must
focus on resources that might be im-
pacted and any environmental issues
that are of public concern.

Environmental assessments.
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(e) An EA must include:

(1) A brief discussion of:

(i) The need for the proposed action;

(ii) The alternatives, including the no
action alternative (which must be as-
sessed even when the proposed action is
specifically required by legislation or a
court order);

(iii) The affected environment, in-
cluding baseline conditions that may
be impacted by the proposed action and
alternatives;

(iv) The environmental impacts of
the proposed action and alternatives,
including any unresolved conflicts con-
cerning alternative uses of available
resources; and

(v) Other applicable environmental
laws and executive orders.

(2) A listing or summary of any co-
ordination or consultation undertaken
with any federal agency, state or local
government, or federally-recognized In-
dian tribe regarding compliance with
applicable laws and executive orders;

(3) Identification and description of
any mitigation measures considered,
including any mitigation measures
that must be adopted to ensure the ac-
tion will not have significant impacts;
and

(4) Incorporation of documents by
reference, if appropriate, including,
when available, the EID for the action.

§6.206 Findings of no significant im-
pact.

(a) The Responsible Official may
issue a finding of no significant impact
(FONSI) (see 40 CFR 1508.13) only if the
EA supports the finding that the pro-
posed action will not have a significant
effect on the human environment. If
the EA does not support a FONSI, the
Responsible Official must prepare an
EIS and issue a ROD before taking ac-
tion on the proposed action.

(b) Consistent with 40 CFR 1508.13, a
FONSI must include:

(1) The EA, or in lieu of the EA, a
summary of the supporting EA that in-
cludes a brief description of the pro-
posed action and alternatives consid-
ered in the EA, environmental factors
considered, and project impacts; and

(2) A brief description of the reasons
why there are no significant impacts.

(c) In addition, the FONSI must in-
clude:
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(1) Any commitments to mitigation
that are essential to render the im-
pacts of the proposed action not sig-
nificant;

(2) The date of issuance; and

(3) The signature of the Responsible
Official.

(d) The Responsible Official must en-
sure that an applicant that has com-
mitted to mitigation possesses the au-
thority and ability to fulfill the com-
mitments.

(e) The Responsible Official must
make a preliminary FONSI available
to the public in accordance with sec-
tion 6.203(b) of this part before taking
action.

(f) The Responsible Official may pro-
ceed with the action subject to any
mitigation measures described in the
FONSI after responding to any sub-
stantive comments received on the pre-
liminary FONSI during the 30-day com-
ment period, or 30 days after issuance
of the FONSI if no substantive com-
ments are received.

(g) The Responsible Official must en-
sure that the mitigation measures nec-
essary to the FONSI determination, at
a minimum, are enforceable, and con-
duct appropriate monitoring of the
mitigation measures.

(h) The Responsible Official may re-
vise a FONSI at any time provided the
revision is supported by an EA. A re-
vised FONSI is subject to all provisions
of paragraph (d) of this section.

§6.207 Environmental impact state-

ments.

(a) The Responsible Official will pre-
pare an environmental impact state-
ment (EIS) (see 40 CFR 1508.11) for
major federal actions significantly af-
fecting the quality of the human envi-
ronment, including actions for which
the EA analysis demonstrates that sig-
nificant impacts will occur that will
not be reduced or eliminated by
changes to or mitigation of the pro-
posed action.

(1) EISs are normally prepared for
the following actions:

(i) New regional wastewater treat-
ment facilities or water supply systems
for a community with a population
greater than 100,000.
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(ii) BExpansions of existing waste-
water treatment facilities that will in-
crease existing discharge to an im-
paired water by greater than 10 million
gallons per day (mgd).

(iii) Issuance of new source NPDES
permit for a new major industrial dis-
charge.

(iv) Issuance of a new source NPDES
permit for a new oil/gas development
and production operation on the outer
continental shelf.

(v) Issuance of a new source NPDES
permit for a deepwater port with a pro-
jected discharge in excess of 10 mgd.

(2) The Responsible Official, or other
interested party, may request changes
to the list of actions that normally re-
quire the preparation of an EIS (.e.,
the addition, amendment, or deletion
of a type of action).

(3) A proposed action normally re-
quires an EIS if it meets any of the fol-
lowing criteria. (See 40 CFR
1507.3(b)(2)).

(1) The proposed action would result
in a discharge of treated effluent from
a new or modified existing facility into
a body of water and the discharge is
likely to have a significant effect on
the quality of the receiving waters.

(ii) The proposed action is likely to
directly, or through induced develop-
ment, have significant adverse effect
upon local ambient air quality or local
ambient noise levels.

(iii). The proposed action is likely to
have significant adverse effects on sur-
face water reservoirs or navigation
projects.

(iv) The proposed action would be in-
consistent with state or local govern-
ment, or federally-recognized Indian
tribe approved land use plans or regula-
tions, or federal land management
plans.

(v) The proposed action would be in-
consistent with state or local govern-
ment, or federally-recognized Indian
tribe environmental, resource-protec-
tion, or land-use laws and regulations
for protection of the environment.

(vi) The proposed action is likely to
significantly affect the environment
through the release of radioactive, haz-
ardous or toxic substances, or biota.

(vii) The proposed action involves un-
certain environmental effects or highly
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unique environmental risks that are
likely to be significant.

(viii) The proposed action is likely to
significantly affect national natural
landmarks or any property on or eligi-
ble for the National Register of His-
toric Places.

(ix) The proposed action is likely to
significantly affect environmentally
important natural resources such as
wetlands, significant agricultural
lands, aquifer recharge zones, coastal
zones, barrier islands, wild and scenic
rivers, and significant fish or wildlife
habitat.

(x) The proposed action in conjunc-
tion with related federal, state or local
government, or federally-recognized In-
dian tribe projects is likely to produce
significant cumulative impacts.

(xi) The proposed action is likely to
significantly affect the pattern and
type of land use (industrial, commer-
cial, recreational, vresidential) or
growth and distribution of population
including altering the character of ex-
isting residential areas.

(4) An EIS must be prepared con-
sistent with 40 CFR Part 1502.

(b) When appropriate, the Respon-
sible Official will prepare a legislative
EIS consistent with 40 CFR 1506.8.

(¢c) In preparing an EIS, the Respon-
sible Official must determine if an ap-
plicant, other federal agencies or state
or local governments, or federally-rec-
ognized Indian tribes are involved with
the project and apply the applicable
provisions of §6.202 and Subpart C of
this part.

(d) An EIS must:

(1) Comply with all requirements at
40 CFR parts 1500 through 1508.

(2) Analyze all reasonable alter-
natives and the no action alternative
(which may be the same as denying the
action). Assess the no action alter-
native even when the proposed action
is specifically required by legislation
or a court order.

(3) Describe the potentially affected
environment including, as appropriate,
the size and location of new and exist-
ing facilities, land requirements, oper-
ation and maintenance requirements,
auxiliary structures such as pipelines
or transmission lines, and construction
schedules.
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(4) Summarize any coordination or
consultation undertaken with any fed-
eral agency, state and/or local govern-
ment, and/or federally-recognized In-
dian tribe, including copies or sum-
maries of relevant correspondence.

(5) Summarize any public meetings
held during the scoping process includ-
ing the date, time, place, and purpose
of the meetings. The final EIS must
summarize the public participation
process including the date, time, place,
and purpose of meetings or hearings
held after publication of the draft EIS.

(6) Consider substantive comments
received during the public participa-
tion process. The draft EIS must con-
sider the substantive comments re-
ceived during the scoping process. The
final EIS must include or summarize
all substantive comments received on
the draft EIS, respond to any sub-
stantive comments on the draft EIS,
and explain any changes to the draft
EIS and the reason for the changes.

(7) Include the names and qualifica-
tions of the persons primarily respon-
sible for preparing the EIS including an
EIS prepared under a third-party con-
tract (if applicable), significant back-
ground papers, and the EID (if applica-
ble).

(e) The Responsible Official must pre-
pare a supplemental EIS when appro-
priate, consistent with 40 CFR 1502.9.

§6.208 Records of decision.

(a) The Responsible Official may not
make any decisions on the action until
the time periods in 40 CFR 1506.10 have
been met.

(b) A record of decision (ROD) records
EPA’s decision on the action. Con-
sistent with 40 CFR 1505.2, a ROD must
include:

(1) A brief description of the proposed
action and alternatives considered in
the EIS, environmental factors consid-
ered, and project impacts;

(2) Any commitments to mitigation;
and

(3) An explanation if the environ-
mentally preferred alternative was not
selected.

(¢) In addition, the ROD must in-
clude:

(1) Responses to any substantive
comments on the final EIS;

(2) The date of issuance; and
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(3) The signature of the Responsible
Official.

(d) The Responsible Official must en-
sure that an applicant that has com-
mitted to mitigation possesses the au-
thority and ability to fulfill the com-
mitment.

(e) The Responsible Official must
make a ROD available to the public.

(f) Upon issuance of the ROD, the Re-
sponsible Official may proceed with the
action subject to any mitigation meas-
ures described in the ROD. The Respon-
sible Official must ensure adequate
monitoring of mitigation measures
identified in the ROD.

(g) If the mitigation identified in the
ROD will be included as a condition in
the permit or grant, the Responsible
Official must ensure that EPA has the
authority to impose the conditions.
The Responsible Official should ensure
that compliance with assistance agree-
ment or permit conditions will be mon-
itored and enforced under EPA’s assist-
ance agreement and permit authori-
ties.

(h) The Responsible Official may re-
vise a ROD at any time provided the
revision is supported by an EIS. A re-
vised ROD is subject to all provisions
of paragraph (d) of this section.

§6.209 Filing requirements for EPA
EISs.

(a) The Responsible Official must file
an EIS with the NEPA Official no ear-
lier than the date the document is
transmitted to commenting agencies
and made available to the public. The
Responsible Official must comply with
any guidelines established by the
NEPA Official for the filing system
process and comply with 40 CFR 1506.9
and 1506.10. The review periods are
computed through the filing system
process and published in the FEDERAL
REGISTER in the Notice of Availability.

(b) The Responsible Official may re-
quest that the NEPA Official extend
the review periods for an EIS. The
NEPA Official will publish notice of an
extension of the review period in the
FEDERAL REGISTER and notify the CEQ.

§6.210 Emergency circumstances.

If emergency circumstances make it
necessary to take an action that has a
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significant environmental impact with-
out observing the provisions of sub-
parts A through C of this part that are
required by the CEQ Regulations, the
Responsible Official must consult with
the NEPA Official at the earliest pos-
sible time. Consistent with 40 CFR
1506.11, the Responsible Official and the
NEPA Official should consult with CEQ
about alternative arrangements at the
earliest opportunity. Actions taken
without observing the provisions of
subparts A through C of this part will
be limited to actions necessary to con-
trol the immediate impacts of the
emergency; other actions remain sub-
ject to the environmental review proc-
ess.

Subpart C—Requirements for Envi-
ronmental Information Docu-
ments and Third-Party Agree-
ments for EPA Actions Subject
to NEPA

§6.300 Applicability.

(a) This section applies to actions
that involve applications to EPA for
permits or assistance agreements, or
request other EPA approval.

(b) The Responsible Official is re-
sponsible for the environmental review
process on EPA’s action (that is,
issuing the permit or awarding the as-
sistance agreement) with the applicant
contributing through submission of an
EID or a draft EA and supporting docu-
ments.

(c) An applicant is not required to
prepare an EID when:

(1) The action has been categorically
excluded or requires the preparation of
an EIS; or

(2) The applicant will prepare and
submit a draft EA and supporting docu-
ments.

(d) The Responsible Official must no-
tify the applicant if EPA will not re-
quire submission of an EID.

[72 FR 53662, Sept. 19, 2007, as amended at 74
FR 5994, Feb. 4, 2009]

§6.301 Applicant requirements.

(a) The applicant must prepare an
EID in consultation with the Respon-
sible Official, unless the Responsible
Official has notified the applicant that
an EID is not required. The EID must

§6.302

be of sufficient scope and content to
enable the Responsible Official to pre-
pare an EA and FONSI or, if necessary,
an EIS and ROD. The applicant must
submit the EID to the Responsible Offi-
cial.

(b) The applicant must consult with
the Responsible Official as early as
possible in the planning process to ob-
tain guidance with respect to the ap-
propriate level and scope of environ-
mental information required for the
EID.

(c) As part of the EID process, the ap-
plicant may consult with appropriate
federal agencies, state and local gov-
ernments, federally-recognized Indian
tribes, and other potentially affected
parties to identify their interests in
the project and the environmental
issues associated with the project.

(d) The applicant must notify the Re-
sponsible Official as early as possible of
other federal agency, state or local
government, or federally-recognized In-
dian tribe requirements related to the
project. The applicant also must notify
the Responsible Official of any private
entities and organizations affected by
the proposed project. (See 40 CFR
1501.2(d)(2).)

(e) The applicant must notify the Re-
sponsible Official if, during EPA’s envi-
ronmental review process, the appli-
cant:

(1) Changes its plans for the project
as originally submitted to EPA; and/or

(2) Changes its schedule for the
project from that originally submitted
to EPA.

(f) In accordance with §6.204, where
appropriate, the applicant may request
a categorical exclusion determination
by the Responsible Official. If re-
quested by the Responsible Official, the
applicant must submit information to
the Responsible Official regarding the
application of a categorical exclusion
to EPA’s pending action and the appli-
cant’s project.

§6.302 Responsible
ments.

(a) Consistent with 40 CFR 1501.2(d),
the Responsible Official must ensure
early involvement of applicants in the
environmental review process to iden-
tify environmental effects, avoid
delays, and resolve conflicts.

Official require-
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(b) The Responsible Official must no-
tify the applicant if a determination
has been made that the action has been
categorically excluded, or if EPA needs
additional information to support the
application of a categorical exclusion
or if the submitted information does
not support the application of a cat-
egorical exclusion and that an EA, or
an EIS, will be required.

(c) When an EID is required for a
project, the Responsible Official must
consult with the applicant and provide
the applicant with guidance describing
the scope and level of environmental
information required.

(1) The Responsible Official must pro-
vide guidance on a project-by-project
basis to any applicant seeking such as-
sistance. For major categories of ac-
tions involving a large number of ap-
plicants, the Responsible Official may
prepare and make available generic
guidance describing the recommended
level and scope of environmental infor-
mation that applicants should provide.

(2) The Responsible Official must
consider the extent to which the appli-
cant is capable of providing the re-
quired information. The Responsible
Official may not require the applicant
to gather data or perform analyses
that unnecessarily duplicate either ex-
isting data or the results of existing
analyses available to EPA. The Re-
sponsible Official must limit the re-
quest for environmental information to
that necessary for the environmental
review.

(d) If, prior to completion of the envi-
ronmental review for a project, the Re-
sponsible Official receives notification,
that the applicant is proposing to or
taking an action that would result in
significant impacts or would limit al-
ternatives, the Responsible Official
must notify the applicant promptly
that EPA will take appropriate action
to ensure that the objectives and pro-
cedures of NEPA are achieved (see 40
CFR 1506.1(b)). Such actions may in-
clude withholding grant funds or denial
of permits.

(e) The Responsible Official must
begin the NEPA review as soon as pos-
sible after receiving the applicant’s
EID or draft EA. The Responsible Offi-
cial must independently evaluate the
information submitted and be respon-
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sible for its accuracy (see 40 CFR
1506.5).

(f) At the request of an applicant and
at the discretion of the Responsible Of-
ficial, an applicant may prepare an EA
or EIS and supporting documents or
enter into a third-party contract pur-
suant to §6.303.

(g) The Responsible Official must re-
view, and take responsibility for the
completed NEPA documents, before
rendering a final decision on the pro-
posed action.

§6.303 Third-party agreements.

(a) If an EA or EIS is to be prepared
for an action subject to subparts A
through C of this part, the Responsible
Official and the applicant may enter
into an agreement whereby the appli-
cant engages and pays for the services
of a third-party contractor to prepare
an EA or EIS and any associated docu-
ments for consideration by EPA. In
such cases, the Responsible Official
must approve the qualifications of the
third-party contractor. The third-party
contractor must be selected on the
basis of ability and absence of any con-
flict of interest. Consistent with 40
CFR 1506.5(c), in consultation with the
applicant, the Responsible Official
shall select the contractor. The Re-
sponsible Official must provide guid-
ance to the applicant and contractor
regarding the information to be devel-
oped, including the project’s scope, and
guide and participate in the collection,
analysis, and presentation of the infor-
mation. The Responsible Official has
sole authority for final approval of and
EA or EIS.

(1) The applicant must engage and
pay for the services of a contractor to
prepare the EA or EIS and any associ-
ated documents without using EPA fi-
nancial assistance (including required
match).

(2) The Responsible Official, in con-
sultation with the applicant, must en-
sure that the contractor is qualified to
prepare an EA or EIS, and that the sub-
stantive terms of the contract specify
the information to be developed, and
the procedures for gathering, analyzing
and presenting the information.

(3) The Responsible Official must pre-
pare a disclosure statement for the ap-
plicant to include in the contract
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specifying that the contractor has no
financial or other interest in the out-
come of the project (see 40 CFR
1506.5(c)).

(4) The Responsible Official will en-
sure that the EA or EIS and any associ-
ated documents contain analyses and
conclusions that adequately assess the
relevant environmental issues.

(b) In order to make a decision on the
action, the Responsible Official must
independently evaluate the informa-
tion submitted in the EA or EIS and
any associated documents, and issue an
EA or draft and final EIS. After review
of, and appropriate changes to, the EA
or EIS submitted by the applicant, the
Responsible Official may accept it as
EPA’s document. The Responsible Offi-
cial is responsible for the scope, accu-
racy, and contents of the EA or EIS
and any associated documents (see 40
CFR 1506.5).

(c) A third-party agreement may not
be initiated unless both the applicant
and the Responsible Official agree to
its creation and terms.

(d) The terms of the contract be-
tween the applicant and the third-
party contractor must ensure that the
contractor does not have recourse to
EPA for financial or other claims aris-
ing under the contract, and that the
Responsible Official, or other EPA des-
ignee, may give technical advice to the
contractor.

Subpart D—Assessing the Environ-
mental Effects Abroad of EPA
Actions

AUTHORITY: 42 U.S.C. 4321, note, E.O. 12114,
44 FR 1979, 3 CFR, 1979 Comp., p. 356.

§6.400 Purpose and policy.

(a) Purpose. On January 4, 1979, the
President signed Executive Order 12114
entitled “Environmental Effects
Abroad of Major Federal Actions.” The
purpose of this Executive Order is to
enable responsible Federal officials in
carrying out or approving major Fed-
eral actions which affect foreign na-
tions or the global commons to be in-
formed of pertinent environmental
considerations and to consider fully
the environmental impacts of the ac-
tions undertaken. While based on inde-
pendent authority, this Order furthers

§6.401

the purpose of the National Environ-
mental Policy Act (NEPA) (42 U.S.C.
4321 et seq.) and the Marine Protection,
Research, and Sanctuaries Act
(MPRSA) (33 U.S.C. 1401 et seq.). It
should be noted, however, that in ful-
filling its responsibilities under Execu-
tive Order 12114, EPA shall be guided
by CEQ regulations only to the extent
that they are made expressly applica-
ble by this subpart. The procedures set
forth below reflect EPA’s duties and re-
sponsibilities as required under the Ex-
ecutive Order and satisfy the require-
ment for issuance of procedures under
section 2-1 of the Executive Order.

(b) Policy. It shall be the policy of
this Agency to carry out the purpose
and requirements of the Executive
Order to the fullest extent possible.
EPA, within the realm of its expertise,
shall work with the Department of
State and the Council on Environ-
mental Quality to provide information
to other Federal agencies and foreign
nations to heighten awareness of and
interest in the environment. EPA shall
further cooperate to the extent pos-
sible with Federal agencies to lend spe-
cial expertise and assistance in the
preparation of required environmental
documents under the Executive Order.
EPA shall perform environmental re-
views of activities significantly affect-
ing the global commons and foreign na-
tions as required under Executive
Order 12114 and as set forth under these
procedures.

§6.401 Applicability.

(a) Administrative actions requiring
environmental review. The environ-
mental review requirements apply to
the activities of EPA as follows:

(1) Major research or demonstration
projects which affect the global com-
mons or a foreign nation.

(2) Ocean dumping activities carried
out under section 102 of the MPRSA
which affect the related environment.

(3) Major permitting or licensing by
EPA of facilities which affect the glob-
al commons or the environment of a
foreign nation. This may include such
actions as the issuance by EPA of haz-
ardous waste treatment, storage, or
disposal facility permits pursuant to
section 3005 of the Resource Conserva-
tion and Recovery Act (42 U.S.C. 6925),
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NPDES permits pursuant to section 402
of the Clean Water Act (33 U.S.C. 1342),
and prevention of significant deteriora-
tion approvals pursuant to Part C of
the Clean Air Act (42 U.S.C. 7470 et seq.)

(4) Wastewater Treatment Construc-
tion Grants Program under section 201
of the Clean Water Act when activities
addressed in the facility plan would
have environmental effects abroad.

(5) Other EPA activities as deter-
mined by OFA and OIA (see §6.406(c)).

(b) [Reserved]

§6.402 Definitions.

As used in this subpart, environment
means the natural and physical envi-
ronment and excludes social, economic
and other environments; global com-
mons is that area (land, air, water) out-
side the jurisdiction of any nation; and
responsible official is either the EPA As-
sistant Administrator or Regional Ad-
ministrator as appropriate for the par-
ticular EPA program. Also, an action
significantly affects the environment if
it does significant harm to the environ-
ment even though on balance the ac-
tion may be beneficial to the environ-
ment. To the extent applicable, the re-
sponsible official shall address the con-
siderations set forth in the CEQ regula-
tions under 40 CFR 1508.27 in deter-
mining significant effect.

§6.403 Environmental review and as-
sessment requirements.

(a) Research and  demonstration
projects. The appropriate Assistant Ad-
ministrator is responsible for per-
forming the necessary degree of envi-
ronmental review on research and dem-
onstration projects undertaken by
EPA. If the research or demonstration
project affects the environment of the
global commons, the applicant shall
prepare an environmental analysis.
This will assist the responsible official
in determining whether an EIS is nec-
essary. If it is determined that the ac-
tion significantly affects the environ-
ment of the global commons, then an
EIS shall be prepared. If the under-
taking significantly affects a foreign
nation EPA shall prepare a unilateral,
bilateral or multilateral environ-
mental study. EPA shall afford the af-
fected foreign nation or international
body or organization an opportunity to
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participate in this study. This environ-
mental study shall discuss the need for
the action, analyze the environmental
impact of the various alternatives con-
sidered and list the agencies and other
parties consulted.

(b) Ocean dumping activities. (1) The
Assistant Administrator for Water
shall ensure the preparation of appro-
priate environmental documents relat-
ing to ocean dumping activities in the
global commons under section 102 of
the MPRSA. For ocean dumping site
designations prescribed pursuant to
section 102(c) of the MPRSA and 40
CFR part 228, and for the establish-
ment or revision of criteria under sec-
tion 102(a) of the MPRSA, EPA shall
prepare appropriate environmental
documents consistent with EPA’s No-
tice of Policy and Procedures for Vol-
untary Preparation of National Envi-
ronmental Policy Act (NEPA) Docu-
ments dated October 29, 1998.

(2) For individual permits issued by
EPA under section 102(b) an environ-
mental assessment shall be made by
EPA. Pursuant to 40 CFR part 221, the
permit applicant shall submit with the
application an environmental analysis
which includes a discussion of the need
for the action, an outline of alter-
natives, and an analysis of the environ-
mental impact of the proposed action
and alternatives consistent with the
EPA criteria established under section
102(a) of MPRSA. The information sub-
mitted under 40 CFR part 221 shall be
sufficient to satisfy the environmental
assessment requirement.

(c) EPA permitting and licensing activi-
ties. The appropriate Regional Adminis-
trator is responsible for conducting
concise environmental reviews with re-
gard to permits issued under section
3005 of the Resource Conservation and
Recovery Act (RCRA permits), section
402 of the Clean Water Act (NPDES
permits), and section 165 of the Clean
Air Act (PSD permits), for such actions
undertaken by EPA which affect the
global commons or foreign nations.
The information submitted by appli-
cants for such permits or approvals
under the applicable consolidated per-
mit regulations (40 CFR parts 122 and
124) and Prevention of Significant De-
terioration (PSD) regulations (40 CFR
part 52) shall satisfy the environmental
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document requirement under Section
2-4(b) of Executive Order 12114. Compli-
ance with applicable requirements in
part 124 of the consolidated permit reg-
ulations (40 CFR part 124) shall be suf-
ficient to satisfy the requirements to
conduct a concise environmental re-
view for permits subject to this para-
graph.

(d) Wastewater treatment facility plan-
ning. 40 CFR part 6, subparts A through
C, detail the environmental review
process for the facilities planning proc-
ess under the wastewater treatment
works construction grants program.
For the purpose of these regulations,
the facility plan shall also include a
concise environmental review of those
activities that would have environ-
mental effects abroad. This shall apply
only to the Step 1 grants awarded after
January 14, 1981, but on or before De-
cember 29, 1981, and facilities plans de-
veloped after December 29, 1981. Where
water quality impacts identified in a
facility plan are the subject of water
quality agreements with Canada or
Mexico, nothing in these regulations
shall impose on the facility planning
process coordination and consultation
requirements in addition to those re-
quired by such agreements.

(e) Review by other Federal agencies
and other appropriate officials. The re-
sponsible officials shall consult with
other Federal agencies with relevant
expertise during the preparation of the
environmental document. As soon as
feasible after preparation of the envi-
ronmental document, the responsible
official shall make the document avail-
able to the Council on Environmental
Quality, Department of State, and
other appropriate officials. The respon-
sible official with assistance from OIA
shall work with the Department of
State to establish procedures for com-
municating with and making docu-
ments available to foreign nations and
international organizations.

§6.404 Lead or cooperating agency.

(a) Lead Agency. Section 3-3 of Execu-
tive Order 12114 requires the creation of
a lead agency whenever an action in-
volves more than one Federal agency.
In implementing section 3-3, EPA
shall, to the fullest extent possible, fol-
low the guidance for the selection of a
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lead agency contained in 40 CFR 1501.5
of the CEQ regulations.

(b) Cooperating Agency. Under Section
2-4(d) of the Executive Order, Federal
agencies with special expertise are en-
couraged to provide appropriate re-
sources to the agency preparing envi-
ronmental documents in order to avoid
duplication of resources. In working
with a lead agency, EPA shall to the
fullest extent possible serve as a co-
operating agency in accordance with 40
CFR 1501.6. When other program com-
mitments preclude the degree of in-
volvement requested by the lead agen-
cy, the responsible EPA official shall
so inform the lead agency in writing.

§6.405 Exemptions and considerations.

Under section 2-5 (b) and (c) of the
Executive Order, Federal agencies may
provide for modifications in the con-
tents, timing and availability of docu-
ments or exemptions from certain re-
quirements for the environmental re-
view and assessment. The responsible
official, in consultation with the Direc-
tor, Office of Federal Activities (OFA),
and the Assistant Administrator, Of-
fice of International Affairs (OIA), may
approve modifications for situations
described in section 2-5(b). The respon-
sible official, in consultation with the
Director, OFA and Assistant Adminis-
trator, OIA, shall obtain exemptions
from the Administrator for situations
described in section 2-5(c). The Depart-
ment of State and the Council on Envi-
ronmental Quality shall be consulted
as soon as possible on the utilization of
such exemptions.

§6.406 Implementation.

(a) Owversight. OFA is responsible for
overseeing the implementation of these
procedures and shall consult with OIA
wherever appropriate. OIA shall be uti-
lized for making formal contacts with
the Department of State. OFA shall as-
sist the responsible officials in car-
rying out their responsibilities under
these procedures.

(b) Information exchange. OFA with
the aid of OIA, shall assist the Depart-
ment of State and the Council on Envi-
ronmental Quality in developing the
informational exchange on environ-
mental review activities with foreign
nations.
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(c) Unidentified activities. The respon-
sible official shall consult with OFA
and OIA to establish the type of envi-
ronmental review or document appro-
priate for any new EPA activities or
requirements imposed upon EPA by
statute, international agreement or
other agreements.

PART 7—NONDISCRIMINATION IN
PROGRAMS OR ACTIVITIES RE-
CEIVING FEDERAL ASSISTANCE
FROM THE ENVIRONMENTAL
PROTECTION AGENCY

Subpart A—General

Sec.
7.10
7.15
7.20
7.25

Subpart B—Discrimination Prohibited on
the Basis of Race, Color, National Ori-
gin or Sex

Purpose of this part.
Applicability.

Responsible agency officers.
Definitions.

7.30 General prohibition.
7.35 Specific prohibitions.

Subpart C—Discrimination Prohibited on
the Basis of Handicap

7.45 General prohibition.

7.50 Specific prohibitions against discrimi-
nation.

7.55 Separate or different aid, benefits, or
services.

7.60 Prohibitions and requirements relating
to employment.

7.65 Accessibility.

7.70 New construction.

7.75 Transition plan.

Subpart D—Requirements for Applicants
and Recipients

7.80
7.85

Applicants.

Recipients.

7.90 Grievance procedures.

7.95 Notice of nondiscrimination.

7.100 Intimidation and retaliation prohib-
ited.

Subpart E—Agency Compliance
Procedures

7.105
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7.115
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Postaward compliance.

Complaint investigations.

7.125 Coordination with other agencies.
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Subpart F—Discrimination Prohibited on the
Basis of Age

7.140 General prohibition.

7.145 Specific prohibitions.

7.150 Exceptions to the rules against age
discrimination—normal operation or
statutory objective of any program or ac-
tivity.

7.165 Exceptions to the rules against age
discrimination—reasonable factors other
than age.

7.160 Burden of proof.

7.165 Special benefits for children and the
elderly.

7.170 Alternative
dures.

7.175 Exhaustion of administrative remedy.

7.180 Mediation of age discrimination com-
plaints.

APPENDIX A TO PART 7—TYPES OF EPA As-
SISTANCE AS LISTED IN THE ‘‘CATALOG OF
FEDERAL DOMESTIC ASSISTANCE”

AUTHORITY: 42 U.S.C. 2000d to 2000d-7 and
6101 et seq.; 29 U.S.C. 794; 33 U.S.C. 1251nt.

SOURCE: 49 FR 1659, Jan. 12, 1984, unless
otherwise noted.

funds disbursal proce-

Subpart A—General

§7.10 Purpose of this part.

This part implements: Title VI of the
Civil Rights Act of 1964, as amended;
section 504 of the Rehabilitation Act of
1973, as amended; the Age Discrimina-
tion Act of 1975, as amended; and sec-
tion 13 of the Federal Water Pollution
Control Act Amendments of 1972, Pub-
lic Law 92-500, (collectively, the Acts).

[75 FR 31707, June 4, 2010]

§7.15 Applicability.

This part applies to all applicants
for, and recipients of, EPA assistance
in the operation of programs or activi-
ties receiving such assistance begin-
ning February 13, 1984. New construc-
tion (§7.70) for which design was initi-
ated prior to February 13, 1984, shall
comply with the accessibility require-
ments in the Department of Health,
Education and Welfare (now the De-
partment of Health and Human Serv-
ices) nondiscrimination regulation, 45
CFR 84.23, issued June 3, 1977, or with
equivalent standards that ensure the
facility is readily accessible to and us-
able by handicapped persons. Such as-
sistance includes but is not limited to
that which is listed in the Catalogue of
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Federal Domestic Assistance under the
66.000 series. It supersedes the provi-
sions of former 40 CFR parts 7 and 12.

§7.20 Responsible agency officers.

(a) The EPA Office of Civil Rights
(OCR) is responsible for developing and
administering EPA’s means of ensuring
compliance under the Acts.

(b) EPA’s Project Officers will, to the
extent possible, be available to explain
to each recipient its obligations under
this part and to provide recipients with
technical assistance or guidance upon
request.

[49 FR 1659, Jan. 12, 1984, as amended at 68
FR 51372, Aug. 26, 2003]

§7.25 Definitions.

As used in this part:

Action, for purposes of subpart F of
this part, means any act, activity, pol-
icy, rule, standard, or method of ad-
ministration; or the use of any policy,
rule, standard, or method of adminis-
tration.

Administrator means the Adminis-
trator of EPA. It includes any other
agency official authorized to act on his
or her behalf, unless explicity stated
otherwise.

Age, for purposes of subpart F of this
part, means how old a person is, or the
number of elapsed years from the date
of a person’s birth.

Age distinction, for purposes of sub-
part F of this part, means any action
using age or an age-related term.

Age-related term, for purposes of sub-
part F of this part, means a word or
words which necessarily imply a par-
ticular age or range of ages (for exam-
ple; ‘‘children,” ‘adult,” ‘‘older per-
sons,” but not ‘‘student” or ‘‘grade’).

Alcohol abuse means any misuse of al-
cohol which demonstrably interferes
with a person’s health, interpersonal
relations or working ability.

Applicant means any entity that files
an application or unsolicited proposal
or otherwise requests EPA assistance
(see definition for EPA assistance).

Assistant Attorney General is the head
of the Civil Rights Division, U.S. De-
partment of Justice.

Award Official means the EPA official
with the authority to approve and exe-
cute assistance agreements and to take
other assistance related actions au-

§7.25

thorized by this part and by other EPA
regulations or delegation of authority.

Drug abuse means:

(a) The use of any drug or substance
listed by the Department of Justice in
21 CFR 1308.11, under authority of the
Controlled Substances Act, 21 U.S.C.
801, as a controlled substance unavail-
able for prescription because:

(1) The drug or substance has a high
potential for abuse,

(2) The drug or other substance has
no currently accepted medical use in
treatment in the United States, or

(3) There is a lack of accepted safety
for use of the drug or other substance
under medical supervision.

NoTE: Examples of drugs under paragraph
(a)(1) of this section include certain opiates
and opiate derivatives (e.g., heroin) and hal-
lucinogenic substances (e.g., marijuana,
mescaline, peyote) and depressants (e.g.,
methaqualone). Examples of (a)(2) include
opium, coca leaves, methadone, amphet-
amines and barbiturates.

(b) The misuse of any drug or sub-
stance listed by the Department of Jus-
tice in 21 CFR 1308.12-1308.15 under au-
thority of the Controlled Substances
Act as a controlled substance available
for prescription.

EPA means the United States Envi-
ronmental Protection Agency.

EPA assistance means any grant or
cooperative agreement, loan, contract
(other than a procurement contract or
a contract of insurance or guaranty),
or any other arrangement by which
EPA provides or otherwise makes
available assistance in the form of:

(1) Funds;

(2) Services of personnel; or

(3) Real or personal property or any
interest in or use of such property, in-
cluding:

(i) Transfers or leases of such prop-
erty for less than fair market value or
for reduced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of such property if
EPA’s share of its fair market value is
not returned to EPA.

Facility means all, or any part of, or
any interests in structures, equipment,
roads, walks, parking lots, or other
real or personal property.

Handicapped person:

(a) Handicapped person means any
person who (1) has a physical or mental
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impairment which substantially limits
one or more major life activities, (2)
has a record of such an impairment, or
(3) is regarded as having such an im-
pairment. For purposes of employment,
the term handicapped person does not
include any person who is an alcoholic
or drug abuser whose current use of al-
cohol or drugs prevents such individual
from performing the duties of the job
in question or whose employment, by
reason of such current drug or alcohol
abuse, would constitute a direct threat
to property or the safety of others.

(b) As used in this paragraph, the
phrase:

(1) Physical or mental impairment
means (i) any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more
of the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genito-urinary; hemic and

lymphatic; skin; and endocrine; and (ii)
any mental or psychological disorder,
such as mental retardation, organic
brain syndrome, emotional or mental
illness, and specific learning disabil-
ities.

(2) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means:

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but that is treated
by a recipient as constituting such a
limitation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined above but is treated by a recipi-
ent as having such an impairment.

Normal operation, for purposes of sub-
part F of this part, means the oper-
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ation of a program or activity without
significant changes that would impair
its ability to meet its objectives.

Office of Civil Rights or OCR means
the Director of the Office of Civil
Rights, EPA Headquarters or his/her
designated representative.

Program or activity and program mean
all of the operations of any entity de-
scribed in paragraphs (1) through (4) of
this definition, any part of which is ex-
tended Federal financial assistance:

(1)(i) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(ii) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(i1) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem;

(3)(1) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity which is estab-
lished by two or more of the entities
described in paragraph (1), (2), or (3) of
this definition.

Project Officer means the EPA official
designated in the assistance agreement
(as defined in EPA assistance) as EPA’s
contact with the recipient; Project Of-
ficers are responsible for monitoring
the project.

Qualified handicapped person means:
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(a) With respect to employment: A
handicapped person who, with reason-
able accommodation, can perform the
essential functions of the job in ques-
tion.

(b) With respect to services: A handi-
capped person who meets the essential
eligibility requirements for the receipt
of such services.

Racial classifications:1

(a) American Indian or Alaskan native.
A person having origins in any of the
original peoples of North America, and
who maintains cultural identification
through tribal affiliation or commu-
nity recognition.

(b) Asian or Pacific Islander. A person
having origins in any of the original
peoples of the Far East, Southeast
Asia, the Indian subcontinent, or the
Pacific Islands. This area includes, for
example, China, Japan, Korea, the
Philippine Islands, and Samoa.

(c) Black and not of Hispanic origin. A
person having origins in any of the
black racial groups of Africa.

(d) Hispanic. A person of Mexican,
Puerto Rican, Cuban, Central or South
American or other Spanish culture or
origin, regardless or race.

(e) White, not of Hispanic origin. A per-
son having origins in any of the origi-
nal peoples of Europe, North Africa, or
the Middle East.

Recipient means, for the purposes of
this regulation, any State or its polit-
ical subdivision, any instrumentality
of a State or its political subdivision,
any public or private agency, institu-
tion, organization, or other entity, or
any person to which Federal financial
assistance is extended directly or
through another recipient, including
any successor, assignee, or transferee
of a recipient, but excluding the ulti-
mate beneficiary of the assistance.

1 Additional subcategories based on na-
tional origin or primary language spoken
may be used where appropriate on either a
national or a regional basis. Subparagraphs
(a) through (e) are in conformity with Direc-
tive 15 of the Office of Federal Statistical
Policy and Standards, whose function is now
in the Office of Information and Regulatory
Affairs, Office