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Federal Management Regulation § 102–78.30 

102–78.50 What historic preservation serv-
ices must Federal agencies provide? 

102–78.55 For which properties must Federal 
agencies provide historic preservation 
services? 

102–78.60 When leasing space, are Federal 
agencies able to give preference to space 
in historic properties or districts? 

102–78.65 What are Federal agencies’ his-
toric preservation responsibilities when 
disposing of real property under their 
control? 

102–78.70 What are an agency’s historic pres-
ervation responsibilities when disposing 
of another Federal agency’s real prop-
erty? 

AUTHORITY: 16 U.S.C. 470h–2; 40 U.S.C. 121(c) 
and 581. 

SOURCE: 70 FR 67848, Nov. 8, 2005, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 102–78.5 What is the scope of this 
part? 

The real property policies contained 
in this part apply to Federal agencies, 
including GSA’s Public Buildings Serv-
ice (PBS), operating under, or subject 
to, the authorities of the Adminis-
trator of General Services. The policies 
in this part are in furtherance of GSA’s 
preservation program under section 110 
of the National Historic Preservation 
Act of 1966, as amended (16 U.S.C. 470) 
and apply to properties under the juris-
diction or control of the Administrator 
and to any Federal agencies operating, 
maintaining or protecting such prop-
erties under a delegation of authority 
from the Administrator. 

§ 102–78.10 What basic historic preser-
vation policy governs Federal agen-
cies? 

To protect, enhance and preserve his-
toric and cultural property under their 
control, Federal agencies must con-
sider the effects of their undertakings 
on historic and cultural properties and 
give the Advisory Council on Historic 
Preservation (Advisory Council), the 
State Historic Preservation Officer 
(SHPO), and other consulting parties a 
reasonable opportunity to comment re-
garding the proposed undertakings. 

Subpart B—Historic Preservation 
§ 102–78.15 What are historic prop-

erties? 
Historic properties are those that are 

included in, or eligible for inclusion in, 
the National Register of Historic 
Places (National Register) as more spe-
cifically defined at 36 CFR 800.16. 

§ 102–78.20 Are Federal agencies re-
quired to identify historic prop-
erties? 

Yes, Federal agencies must identify 
all National Register or National Reg-
ister-eligible historic properties under 
their control. In addition, Federal 
agencies must apply National Register 
Criteria (36 CFR part 63) to properties 
that have not been previously evalu-
ated for National Register eligibility 
and that may be affected by the under-
takings of Federally sponsored activi-
ties. 

§ 102–78.25 What is an undertaking? 
The term undertaking means a 

project, activity, or program funded in 
whole or in part under the direct or in-
direct jurisdiction of a Federal agency, 
including those— 

(a) Carried out by or on behalf of the 
agency; 

(b) Carried out with Federal financial 
assistance; or 

(c) Requiring a Federal permit, li-
cense, or approval. 

§ 102–78.30 Who are consulting par-
ties? 

As more particularly described in 36 
CFR 800.2(c), consulting parties are 
those parties having consultative roles 
in the Section 106 process (i.e., Section 
106 of the National Historic Preserva-
tion Act), which requires Federal agen-
cies to take into account the effects of 
their undertakings on historic prop-
erties and afford the Council a reason-
able opportunity to comment on such 
undertakings. Specifically, consulting 
parties include the State Historic Pres-
ervation Officer; the Tribal Historic 
Preservation Officer; Indian tribes and 
Native Hawaiian organizations; rep-
resentatives of local governments; ap-
plicants for Federal assistance, per-
mits, licenses, and other approvals; 
other individuals and organizations 

VerDate Mar<15>2010 19:18 Sep 13, 2012 Jkt 226182 PO 00000 Frm 00299 Fmt 8010 Sfmt 8010 Q:\41\41V3.TXT ofr150 PsN: PC150



290 

41 CFR Ch. 102 (7–1–12 Edition) § 102–78.35 

with a demonstrated interest in the un-
dertaking; and the Advisory Council (if 
it elects to participate in the consulta-
tion). 

§ 102–78.35 Are Federal agencies re-
quired to involve consulting parties 
in their historic preservation activi-
ties? 

Yes, Federal agencies must solicit in-
formation from consulting parties to 
carry out their responsibilities under 
historic and cultural preservation laws 
and regulations. Federal agencies must 
invite the participation of consulting 
parties through their normal public no-
tification processes. 

§ 102–78.40 What responsibilities do 
Federal agencies have when an un-
dertaking adversely affects a his-
toric or cultural property? 

Federal agencies must not perform 
an undertaking that could alter, de-
stroy, or modify an historic or cultural 
property until they have consulted 
with the SHPO and the Advisory Coun-
cil. Federal agencies must minimize all 
adverse impacts of their undertakings 
on historic or cultural properties to 
the extent that it is feasible and pru-
dent to do so. Federal agencies must 
follow the specific guidance on the pro-
tection of historic and cultural prop-
erties in 36 CFR part 800. 

§ 102–78.45 What are Federal agencies’ 
responsibilities concerning nomina-
tion of properties to the National 
Register? 

Federal agencies must nominate to 
the National Register all properties 
under their control determined eligible 
for inclusion in the National Register. 

§ 102–78.50 What historic preservation 
services must Federal agencies pro-
vide? 

Federal agencies must provide the 
following historic preservation serv-
ices: 

(a) Prepare a Historic Building Pres-
ervation Plan for each National Reg-
ister or National Register-eligible 
property under their control. When ap-
proved by consulting parties, such 
plans become a binding management 
plan for the property. 

(b) Investigate for historic and cul-
tural factors all proposed sites for di-
rect and leased construction. 

§ 102–78.55 For which properties must 
Federal agencies assume historic 
preservation responsibilities? 

Federal agencies must assume his-
toric preservation responsibilities for 
real property assets under their cus-
tody and control. Federal agencies oc-
cupying space in buildings under the 
custody and control of other Federal 
agencies must obtain approval from 
the agency having custody and control 
of the building. 

§ 102–78.60 When leasing space, are 
Federal agencies able to give pref-
erence to space in historic prop-
erties or districts? 

Yes, Executive Order 13006 requires 
Federal agencies that have a mission 
requirement to locate in an urban area 
to give first consideration to space in 
historic buildings and districts inside 
central business areas. Agencies may 
give a price preference of up to 10 per-
cent to space in historic buildings and 
districts, in accordance with §§ 102– 
73.120 and 102–73.125 of this chapter. 

§ 102–78.65 What are Federal agencies’ 
historic preservation responsibil-
ities when disposing of real prop-
erty under their control? 

Federal agencies must— 
(a) To the extent practicable, estab-

lish and implement alternatives for 
historic properties, including adaptive 
use, that are not needed for current or 
projected agency purposes. Agencies 
are required to get the Secretary of the 
Interior’s approval of the plans of 
transferees of surplus Federally-owned 
historic properties; and 

(b) Review all proposed excess ac-
tions to identify any properties listed 
in or eligible for listing in the National 
Register. Federal agencies must not 
perform disposal actions that could re-
sult in the alteration, destruction, or 
modification of an historic or cultural 
property until Federal agencies have 
consulted with the SHPO and the Advi-
sory Council. 
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