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(3) There is no charge to inspect read-
ing room materials. Copying services
will be provided at the fees specified in
appendix C to this part. However, other
fees may apply where a bureau has a
statute that specifically requires the
bureau to set fees for particular types
of records.

(4) If you submit a fee waiver request
for information in a reading room, it
will be processed under the procedures
in §2.19.

§2.5 Does DOI maintain an index of its
reading room materials?

Each bureau will maintain and make
available for public inspection and
copying a current subject-matter index
of its reading room materials (b U.S.C.
552(a)(2)). The index will be available in
the bureau’s reading room(s) and in
their electronic reading rooms on the
Internet. Each index will be updated
regularly.

§2.6 Will the Department accept writ-
ten requests, including fax, e-mail,
or telephone requests, for routinely
available information?

Yes. Although a request for this type
of information is not a FOIA request,
the bureau will send you the requested
information and charge you for the
copies, according to the fee schedule in
appendix C to this part. While the bu-
reau will attempt to respond to oral re-
quests (those made by telephone or
otherwise) for routinely available in-
formation, you should submit complex
requests in writing to avoid any risk of
misunderstanding.

Subpart C—Requests for Records
under the FOIA

SOURCE: 67 FR 64530, Oct. 21, 2002, unless
otherwise noted.

§2.7 What do I need to know before fil-
ing a FOIA request?

(a) If the records you are seeking are
not routinely available as described in
Subpart B of this part, you must sub-
mit a FOIA request to the FOIA Con-
tact at the bureau office where you be-
lieve the records are maintained (see
appendix A to this part). FOIA requests
must be submitted in writing (this in-
cludes fax and e-mail)>—DOI does not
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accept oral FOIA requests. Before sub-
mitting a request, you may find it use-
ful to contact the appropriate bureau
FOIA Contact or the Departmental
FOIA Officer for additional informa-
tion concerning DOI's FOIA Program.
You may find the Department’s Ref-
erence Guide, which is available elec-
tronically through the FOIA home
page and in paper form as well, helpful
in making your request.

(b) The FOIA requires that we release
records unless they are protected by
one of nine exemptions (see appendix E
to this part).

(c) The Act does not require a bureau
to answer questions that may be asked
in a FOIA request.

(d)(1) In order for a record to be con-
sidered subject to your FOIA request,
it must be in the bureau’s possession
and control at the time the bureau be-
gins its search for responsive records.
There is no obligation for the bureau to
create or compile a record to satisfy a
FOIA request (for example, by com-
bining or compiling selected items
from manual files, preparing a new
computer program, calculating propor-
tions, percentages, frequency distribu-
tions, trends and comparisons, or cre-
ating maps). Normally if a bureau is
extracting information from an exist-
ing computer database, this would not
constitute the creation of a new record.
However, a bureau has the option of
creating a new record if—

(i) Doing so will provide a more use-
ful response to the requester,

(ii) It is less burdensome than pro-
viding the existing records, and

(iii) The newly created record is fully
responsive to the request.

(2) The fee in this case will not be
more than the fee for the individual
records. Fees will be charged con-
sistent with the schedule in appendix C
to this part.

§2.8 What information do I include in
my request?

(a) Description of records.

(1) You must describe the requested
records in enough detail to enable an
employee familiar with the subject
area of the request to locate the
record(s) with a reasonable amount of
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effort. Be as specific as possible in de-
scribing the records you are seeking.
For example, whenever possible:

(i) Identify the date, title or name,
author, recipient, and the subject of
the record; the office that created it,
the present custodian of the record and
the geographical location (e.g., head-
quarters or a regional/field office); the
timeframe for which you are seeking
records; and any other information
that will assist the bureau in locating
the material.

(ii) If the request involves a matter
in litigation, state the case name and
docket number as well as the court in
which the case was filed.

(2) The bureau will not begin proc-
essing your request until any issues re-
garding the scope or nature of your re-
quest are resolved. When a request is
overly broad, unclear, involves an ex-
tremely voluminous amount of records,
or a burdensome search, the bureau
will contact you to identify and clarify
the records you are seeking. It will
work with you to define the subject
matter, clarify terms that are used, or
narrow the scope of your request.

(3) The time limit for responding to
your request will not start until the
bureau receives a request reasonably
describing the records or clarifying the
initial request. If the bureau asks you
for additional clarification and does
not hear from you within 20 workdays,
it will assume that you are no longer
interested in pursuing your request and
will close the file on your request.

(b) Fee information.

(1) Unless you request a fee waiver
(see paragraph (b)(2) of this section),
you should state that you are willing
to pay all fees associated with proc-
essing your request or that you are
willing to pay up to a specified
amount. The bureau will not begin
processing your request until this writ-
ten assurance has been received. If the
bureau anticipates that the fees for
processing your request exceed the
amount you have indicated you are
willing to pay, the bureau will notify
you that it needs your assurance of
payment of fees as high as are antici-
pated, or an advance payment (see
§2.18(b) and (c)). If the bureau does not
hear from you within 20 workdays, it
will assume that you are no longer in-
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terested in this matter and will close
the file on your request.

(2) You may request a fee waiver. If
you are seeking a fee waiver, you must
provide sufficient justification to sup-
port your fee waiver request (see the
criteria in §2.19 and in appendix D to
this part). Failure to provide adequate
justification will result in a denial of
your fee waiver request. Remember
that if you are requesting a fee waiver,
the burden is on you to demonstrate in
your request that you are entitled to
it. The bureau will not begin proc-
essing your request until the fee issues
are resolved. As an option, at the same
time you request a fee waiver you may
state your willingness to pay regard-
less of whether a fee waiver is granted.
This will permit the bureau to process
your request for records at the same
time it is considering the fee waiver re-
quest. If you are required to pay a fee,
and it is later determined on appeal
that you are entitled to a full or par-
tial fee waiver, an appropriate refund
will be made.

(3) You should indicate what fee cat-
egory you are in, i.e., if you are a com-
mercial-use requester, news media,
educational institution/noncommercial
scientific institution, or other re-
quester (see §§2.3 and 2.17(a)). If you
submit a FOIA request on behalf of an-
other person or organization (for exam-
ple, if you are an attorney submitting
a request on behalf of a client), it is the
underlying requester’s identity and in-
tended use that determines the fee cat-
egory. If your fee category is unclear
to the bureau, the 20-workday statu-
tory time limit for processing your re-
quest will not begin to run (see
§2.12(b)) until this matter has been re-
solved. If the bureau requests addi-
tional clarification and does not hear
from you within 20 workdays, it will
assume that you are no longer inter-
ested in this matter and will close the
file on your request.

(c) Mailing address information:
Your postal address is required for the
bureau to mail any responsive docu-
ments to you.

(d) The following information will as-
sist the bureau in processing your re-
quest:

(1) The words “FOIA REQUEST”
(prominently displayed) on the request
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letter and the envelope, or subject line
of a request sent via e-mail or fax, or
“PRIVACY ACT REQUEST” when re-
questing records pertaining to yourself
that you believe are covered by the
Privacy Act, as well as citing the ap-
propriate act in your letter;

(2) Your telephone number (where
you can be reached during normal busi-
ness hours), e-mail address and fax
number, if available, in case the bu-
reau, or the Department needs to com-
municate with you about your request.
This information is very important.

(3) A list of all the bureau FOIA Con-
tacts to which you are sending your re-
quest. For the quickest possible han-
dling, you should address a separate
copy of your request to each bureau
FOIA Contact where you believe the
records are maintained.

(4) When making a request for per-
sonal records about another individual,
a written authorization from that indi-
vidual and any other information re-
quired by the Privacy Act system of
records notice; or proof that the indi-
vidual is deceased (for example, a copy
of a death certificate or an obituary) as
the Privacy Act does not apply to a de-
ceased individual. (NOTE: Information
about a deceased individual may be
subject to protection under exemption
(6) of the FOIA if the release of the in-
formation could result in an invasion
of the privacy of a living individual.)

§2.9 May I specify the form or format
of disclosure?

Generally, you may choose the form
or format of disclosure for records that
you request under the FOIA (b U.S.C.
552(a)(3)(B)). Bureaus must provide the
record in the requested form/format if
the office responding to the request can
readily reproduce the record in that
form/format with reasonable efforts.
However, if the process of providing the
information in the requested format
would damage or destroy an original
document, it may not be possible to
honor your format request. Bureaus
must make reasonable efforts to main-
tain their records in forms or formats
that are reproducible. You may be
charged the direct costs involved in
converting information to the re-
quested format if the bureau normally
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does not maintain the information in
that format.

§2.10 Where do I send my request?

(a) DOI does not have a central loca-
tion where you may submit your FOIA
request nor does it maintain a central
index or database of documents in its
possession. DOI’s files are decentralized
and are maintained by various bureau
offices throughout the country.

(b) Submit your request in writing to
the FOIA Contact at the bureau office
where you believe the records are
maintained. If it is unclear where to
send your request, seek assistance from
the FOIA Contact of the bureau that
manages the programs whose records
you are requesting or the Depart-
mental FOIA Officer. You may have to
do a little research to find the proper
office to handle your inquiry, but you
will save time in the long run if you
send your request directly to the FOIA
Contact at the appropriate bureau of-
fice. The bureau will process your re-
quest as follows:

(1) A request to a bureau head-
quarters office may be presumed to
seek only records from the head-
quarters office, unless the request
specifies otherwise.

(2) A request to a regional/field office
of a bureau may be presumed to seek
only records at that office, unless the
request specifies otherwise.

(3) If a request to a bureau states
that it seeks records located at another
specific office of the same bureau, the
appropriate FOIA Contact will refer
the request to the other office. If the
request states that it seeks records
from other unspecified offices within
the same bureau, the FOIA Contact
will send the request to the Bureau
FOIA Officer who will refer it to those
offices that, to the best of his/her
knowledge, have or are likely to have
responsive records.

(4) If a request to a bureau states
that it seeks records of another speci-
fied bureau, the bureau will refer the
request to the appropriate bureau for
response. If the request states that it
seeks records from other unspecified
bureaus, the FOIA Contact will send
the request to the Bureau FOIA Officer
who will ensure that the request is re-
ferred to those bureaus which, to the
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best of his/her knowledge, have or are
likely to have responsive records. In ei-
ther case, the Bureau FOIA Officer will
notify you of the referral in writing
and provide the name of a contact in
the other bureau(s) to which the refer-
ral was made.

§2.11 Why is it important to send my
request to the right office?

The bureau and office FOIA Contacts
listed in appendix A to this part have
primary responsibility for responding
to FOIA requests. Failure to send your
request to the FOIA Contact at the ap-
propriate bureau office may delay proc-
essing, because the time limit for the
bureau to respond will not begin to run
until a request complying with §§2.8
and 2.10 is received by the bureau office
where the records are maintained. The
processing of your request may be de-
layed if you send it to the Secretary of
the Interior (or other high-level offi-
cials), the Office of Public Affairs/Com-
munications, the DOI FOIA Officer, or
the Department/bureau’s webmaster.

§2.12 When can I expect the response?

(a) Basic time limit. Ordinarily, a bu-
reau has 20 workdays from the date of
receipt to determine whether to grant
or deny your FOIA request (see para-
graph (b) of this section). The bureau
will notify you immediately upon
reaching its decision. If you have not
received a response within 20 work-
days, or 30 workdays if an extension
has been taken (see §2.13) (be sure to
allow for mailing time), you may con-
tact the bureau to ask about the delay
(see appendix A to this part). You also
have the right to consider any non-
response within these time limits as a
denial of records and file a formal ap-
peal (see §2.28(a)(3)) or lawsuit. These
time limits do not apply to requests for
expedited processing (see §2.14).

(b) Running of basic time limit. The 20
workday time limit begins to run when
a request complying with the proce-
dures in §§2.8 and 2.10 is received by the
FOIA contact at the bureau office that
has the records you are seeking. This
means that all issues regarding fees
and the scope of your request must be
resolved before the bureau will begin
processing your request.
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(c) Determining the status of your re-
quest. To determine the status of your
request, you should call, fax, or email
the point of contact provided in the bu-
reau/office’s acknowledgment letter to
you, referencing the FOIA control
number assigned to your request. You
may also contact the appropriate FOIA
Requester Service Center. If you are
dissatisfied with the FOIA Requester
Service Center’s response, you may
contact the bureau/office’s FOIA Public
Liaison to resolve the issue. (The rel-
evant names and telephone numbers
are listed at http:/www.doi.gov/foia/liai-
son.hitml).

[67 FR 64530, Oct. 21, 2002, as amended at 74
FR 17092, Apr. 14, 2009]

§2.13 When may the bureau take a
time extension to respond to my re-
quest?

(a) The bureau may extend the 20-
workday time limit for 10 more work-
days when it needs to:

(1) Search for and collect the re-
quested records from multiple offices;
or

(2) Search for, collect, and examine a
voluminous amount of separate and
distinct records sought in a single re-
quest; or

(3) Consult with another agency hav-
ing a substantial interest in the deter-
mination of the request or with one or
more bureaus of the Department hav-
ing substantial subject-matter interest
in the request.

(b) If the bureau intends to take an
extension under this subsection, it will
notify you in writing and provide the
reason for the extension and the date it
expects to make a determination on
your request.

(c) If an extension is necessary and
the bureau is unable to respond to your
request within 30 workdays, it will no-
tify you in writing when you may ex-
pect a final response and advise you of
your appeal rights. If an extension is
taken and you have not received a re-
sponse in 30 workdays, you may con-
sider the request denied and file an ap-
peal under §2.28(a)(3) or file a lawsuit.

(d) A bureau may not take an exten-
sion of time to decide whether to grant
a request for a fee waiver.
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§2.14 When can I get expedited proc-
essing?

(a) A bureau will provide expedited
processing when you request it if you
demonstrate to the satisfaction of the
bureau that there is a compelling need
for the records. The following cir-
cumstances demonstrate a compelling
need:

(1) Where failure to expedite the re-
quest could reasonably be expected to
pose an imminent threat to the life or
physical safety of an individual; or

(2) An urgency to inform the public
about an actual or alleged Federal Gov-
ernment activity if the request is made
by a person primarily engaged in dis-
seminating information. In most situa-
tions, a person primarily engaged in
disseminating information will be a
representative of the news media. The
requested information must be the
type of information which has par-
ticular value that will be lost if not
disseminated quickly, and ordinarily
refers to a breaking news story of gen-
eral public interest. Therefore, infor-
mation of historical interest only, or
information sought for litigation or
commercial activities, would not qual-
ify, nor would a news media deadline
unrelated to breaking news.

(b) A request for expedited processing
should be submitted with your FOIA
request. For a prompt determination,
you must submit a request complying
with the requirements of §§2.8 and 2.10
to the FOIA Contact at the bureau of-
fice that maintains the records you are
seeking.

(c) If you are seeking expedited proc-
essing, you must submit a statement
explaining in detail the basis for your
request. You must certify in your let-
ter that your need for expedited proc-
essing is true and correct to the best of
your knowledge and belief. For exam-
ple, a requester within the category of
paragraph (a)(2) of this section, if not a
full time member of the news media,
must establish that he or she is a per-
son whose main professional activity
or occupation is information dissemi-
nation, though it need not be his/her
sole occupation.

(d) Within 10 calendar days of receipt
of your request, the bureau will notify
you whether it will grant expedited
processing. If expedited processing is
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granted, the bureau will give priority
to that FOIA request and process the
request as soon as practicable. If expe-
dited processing is denied, the bureau
will notify you of your right to appeal
the decision on expedited processing.
Appeals of denials of requests for expe-
dited processing will be processed
ahead of other appeals (see §2.32(b)). If
the bureau has not responded to your
request for expedited processing within
10 calendar days, you have a right to
file an appeal for nonresponse (see
§2.28(a)(7)).

[67 FR 64530, Oct. 21, 2002, as amended at 74
FR 17092, Apr. 14, 2009]

§2.15 Will I be charged fees?

Bureaus will charge fees consistent
with the provisions in §§2.16 and 2.17.
The fee schedule in appendix C to this
part applies to all bureaus of the De-
partment.

§2.16 How are fees determined?

(a) Authority. Bureaus are authorized
to charge fees to recover the direct
costs of searching for, reviewing (com-
mercial-use requesters only) and dupli-
cating documents to respond to a FOIA
request. However, nothing in this sub-
section will supersede any statutory
authority which requires the bureau to
charge specific fees for certain types of
records.

(b) Policy. (1) Unless waived under the
criteria in §2.19 or §2.20, bureaus will
charge fees for responding to FOIA re-
quests consistent with the provisions
of this section and the fee schedule in
appendix C.

(2) A bureau normally will not charge
a fee where the fee would be $30 or less.
However, if the bureau has a reason-
able basis to conclude that a requester
or group of requesters has divided a re-
quest into a series of requests on a sin-
gle subject or related subjects to avoid
fees, the requests may be aggregated
and fees charged accordingly. Bureaus
may presume that multiple requests of
this type that are made within a 30-day
period have been made in order to
avoid fees. Where requests are sepa-
rated by a longer period, bureaus will
aggregate them only where there exists
a solid basis for determining that ag-
gregation is warranted under all the
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circumstances involved. Multiple re-
quests involving unrelated matters will
not be aggregated.

(3) Where a bureau responds to a re-
quest on behalf of more than one bu-
reau, the fees that would be chargeable
by all bureaus involved will be consid-
ered in determining whether the total
FOIA processing fee is $30 or less. If a
bureau is responding on behalf of more
than one bureau, and you fall under
one of the fee categories in §2.17(a)(2)
or (a)(3), you will be entitled to receive
up to a total of 100 pages of duplication
without charge (there is no charge for
searching for responsive records). If a
bureau is responding on behalf of more
than one bureau, and you fall under the
fee category in §2.17(a)(4), you will be
entitled to receive up to a total of 100
pages of duplication and two hours of
search time without charge.

(4) If a bureau obtains research data
solely in response to your FOIA re-
quest, it may charge you a reasonable
fee equaling the full cost of obtaining
the research data from the recipient.

(c) Searches. Searches will be con-
ducted in the most efficient and least
expensive manner, so as to minimize
costs for both you and the bureau. Ex-
cept where provided in §§2.17(a)(2) and
(a)(3), bureaus will charge for time
spent in the following search activities:

(1) Time spent in trying to locate
records which come within the scope of
the request, whether or not documents
responsive to the request are located or
the records located are exempt from
disclosure; and

(2) Direct costs involving the use of
computer time to locate requested
records.

(d) Reviews (Commercial-use requests
only). (1) Bureaus will charge commer-
cial-use requesters (see §2.17(a)(1)) for
time spent by bureau staff and attor-
neys in reviewing requested records for
releasability. (See §2.3(e).)

(2) Review costs will be assessed even
if a record ultimately is not disclosed.

(e) Duplication. Bureaus will charge
duplication fees according to the fee
schedule in appendix C to this part.

(f) Categories of requesters. There are
four categories of requesters for the
purposes of determining fees—commer-
cial-use, educational and noncommer-
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cial scientific institutions, news media,
and all others. (See §§2.3 and 2.17.)

§2.17 How will my requester category
affect the fees that I am charged?

(a) When you submit a FOIA request,
you must specify your fee category.
Based on the information you provide,
the bureau office processing your re-
quest will decide your fee category and
charge as follows:

(1) Commercial-use requesters are
charged fees for costs incurred in docu-
ment search, review, and duplication.

(2) Educational/noncommercial sci-
entific institutions are charged for doc-
ument duplication, except that the
first 100 pages of paper copies (or the
equivalent cost thereof if the records
are in some other form) will be pro-
vided without charge. The bureau will
not charge such requesters for docu-
ment search and review.

(3) News media requesters are
charged for document duplication, ex-
cept that the first 100 pages of paper
copies (or the equivalent cost thereof if
the records are in some other form)
will be provided without charge. The
bureau will not charge such requesters
for document search and review.

(4) Requesters not covered by para-
graphs (a)(1) through (a)(3) of this sec-
tion—‘‘other requesters” are charged
fees for document search and duplica-
tion, except that they are entitled to
the first two hours of search time and
the first 100 pages of paper copies with-
out charge (or the equivalent cost
thereof if the records are in some other
form). The bureau will not charge such
requesters for document review.

(b) If you do not submit sufficient in-
formation in your FOIA request for the
bureau to determine your fee category
(see paragraphs (a)(1) through (a)(4) of
this section), the bureau may ask you
to provide additional clarification.
This applies to all requesters. The bu-
reau will notify you promptly when ad-
ditional information is needed. In these
circumstances, the 20-workday statu-
tory time limit for responding to your
request will not begin to run until you
provide sufficient information. If the
bureau requests additional -clarifica-
tion and does not hear from you within
20 workdays, it will assume that you
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are no longer interested in this matter
and will close the file on your request.
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(c) The following table summarizes
the chargeable fees for each category
of requester.

Category

Search fees

Review fees Duplication fees

Commercial Use
Educational Institution ...

Yes.
. | Yes (100 pages free).

. | Yes (100 pages free).

Non-Commercial Scientific Institution ..................... No
News Media e No
Al Ot .o Yes (2 hours free) .....

)

)
. | Yes (100 pages free).
Yes (100 pages free).

[67 FR 64530, Oct. 21, 2002, as amended at 69
FR 58324, Sept. 30, 2004]

§2.18 How are fees assessed and col-

lected?
(a) Threshold for charging fees. Except
in those situations covered by

§2.16(b)(2), the bureau will not charge
you if the fee is $30 or less.

(b) Notice of anticipated fees. (1) Unless
you have been granted a fee waiver or
have previously agreed to pay all the
fees associated with your request, or
the anticipated fee is $30 or less, the
bureau will:

(i) Promptly notify you of the esti-
mated costs and ask you to provide
written assurance of payment of all
fees or fees up to a designated amount;
and

(ii) Give you an opportunity to mod-
ify your request at that time to reduce
the fee.

(2) After the bureau begins processing
your request, if it finds that the actual
cost will exceed the amount you pre-
viously agreed to pay, the bureau will:

(i) Stop processing your request;

(ii) Promptly notify you of the higher
amount and ask you to provide written
assurance of payment; and

(iii) Give you an opportunity to mod-
ify your request to reduce the fee.

(c) Advance payment. (1) The bureau
will require advance payment when the
estimated fee is over $250 and—

(i) You have never made a FOIA re-
quest to DOI requiring you to pay fees;
or

(ii) You did not pay a previous FOIA
fee promptly.

(2) If you have previously failed to
pay a fee within 30 calendar days of the
date of billing, the bureau will require
you to:

(i) Pay the full amount owed plus any
applicable interest penalties (see para-
graph (g) of this section) and to make
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an advance payment of the full amount
of the estimated fee of the new request;
or

(ii) Demonstrate that you have, in
fact, paid the prior fee.

(3) At the same time the bureau noti-
fies you that an advance payment is
due, it will give you an opportunity to
modify your request to reduce the fee.

(d) Resolving the fee issue. The bureau
will not start processing your request
until the fee issue has been resolved
(see §§2.8(b) and 2.12(b)). If the bureau
seeks clarification from you about a
fee issue and does not hear from you
within 20 workdays, it will assume that
you are no longer interested in this
matter and will close the file on your
request.

(e) Billing procedures. If you are re-
quired to pay a fee associated with
your request, the bureau that processes
your request will send you a bill for
collection.

(f) Form of payment. You should sub-
mit a check or money order made pay-
able to the ‘‘Department of the Inte-
rior” or the bureau furnishing the in-
formation. The term United States or
the initials “U.S.” should not be in-
cluded on the check or money order.
Where appropriate, the official respon-
sible for handling a request may re-
quire that payment by check be made
in the form of a certified check. Some
bureaus accept payment by credit card.
Contact the bureau to determine what
forms of payment it accepts.

(g) Failure to pay fees. The bill for col-
lection or the response letter will in-
clude a statement that interest will be
charged in accordance with 31 U.S.C.
3717 and implementing regulations, if
the fees are not paid within 30 calendar
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days of the date of the bill. This re-
quirement does not apply if the re-
quester is a State, local, or tribal gov-
ernment. The Debt Collection Improve-
ment Act of 1996 will be used, as appro-
priate, to collect the fees (see Public
Law 104-134).

[67 FR 64530, Oct. 21, 2002, as amended at 69
FR 58324, Sept. 30, 2004]

§2.19 When will bureaus waive fees?

(a) Fees for processing your request
may be waived if you meet the criteria
listed in paragraph (b) of this section
and appendix D to this part. The bur-
den is on you to justify entitlement to
a fee waiver. Requests for fee waivers
are decided on a case-by-case basis.
The fact that you have received a fee
waiver in the past does not mean you
are automatically entitled to a fee
waiver for every request you may sub-
mit, because the essential element of
any fee waiver determination is wheth-
er the release of the particular docu-
ments sought in the request will likely
contribute significantly to public un-
derstanding of the operations or activi-
ties of the Government. The bureau
will rely on the fee waiver justification
you have submitted in your request
letter. If you do not submit sufficient
justification, your fee waiver request
will be denied. The bureau may, at its
discretion, communicate with you to
request additional information if nec-
essary. However the bureau must make
a determination on the fee waiver re-
quest within the statutory time limit,
even if the agency has not received
such additional information. In certain
circumstances, a partial fee waiver
may be appropriate, if some, but not
all, of the requested records are likely
to contribute significantly to public
understanding of the operations and
activities of the Government.

(b) Bureaus will waive fees (in whole
or part) if disclosure of all or part of
the information is in the public inter-
est because its release—

(1) Is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the Govern-
ment; and

(2) Is not primarily in the commer-
cial interest of the requester.
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(c) If a bureau denies your request for
a fee waiver, it will notify you, in writ-
ing, of the following:

(1) The basis for the denial, including
a full explanation of why your fee
waiver request did not meet DOI’s fee
waiver criteria (see paragraph (b) of
this section and appendix D to this
part);

(2) The name(s) and title(s) or posi-
tion(s) of each person responsible for
the denial;

(3) The name and title of the Office of
the Solicitor attorney consulted; and

(4) A statement that the denial may
be appealed within 30 workdays after
the date of the denial letter to the
FOIA Appeals Officer (see appendix A
to this part) under the procedures in
§2.30.

§2.20 When will bureaus grant discre-
tionary fee waivers?

(a) A bureau may waive fees at its
discretion if a request involves:

(1) Furnishing a copy of a document
that the bureau has reproduced for free
distribution;

(2) Furnishing one copy of a personal
document (e.g., a birth certificate) to a
person who has been required to fur-
nish it for retention by the Depart-
ment;

(3) Furnishing one copy of the tran-
script of a hearing before a hearing of-
ficer in a grievance or similar pro-
ceeding to the employee for whom the
hearing was held;

(4) Furnishing records to donors with
respect to their gifts;

(5) Furnishing records to individuals
or private nonprofit organizations hav-
ing an official, voluntary or coopera-
tive relationship with the Department
to assist the individual or organization
in working with the Department;

(6) Furnishing a reasonable number
records to members of the U.S. Con-
gress, state, local, and foreign govern-
ments, public international organiza-
tions, and Indian tribes, when to do so
without charge is an appropriate cour-
tesy, or when the recipient is carrying
on a function related to that of the De-
partment and to do so will help to ac-
complish the work of the Department;

(7) Furnishing records when to do so
is in conformance with generally estab-
lished business custom (e.g., furnishing
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personal reference data to prospective
employers of former Department em-
ployees); or

(8) Furnishing one copy of a single
record in order to assist the requester
in obtaining financial benefits to which
he or she may be entitled (e.g., vet-
erans or their dependents, employees
with Government employee compensa-
tion claims).

(b) You cannot appeal the denial of a
discretionary fee waiver.

§2.21 How will the bureau respond to
my request?

(a) After all the criteria in §§2.8 and
2.10 have been met, the bureau will
make a reasonable effort to search for
records responsive to your request. In
determining which records are respon-
sive to your request, the bureau will
include any records in its possession
and control as of the date it begins its
search. This will include searching for
records in an electronic form/format,
except where it would interfere signifi-
cantly with the bureau’s automated in-
formation systems.

(b) In response to your request, the
bureau will do one of two things:

(1) Include the requested records with
the response letter or notify you of
how, when, and where the records will
be made available; or

(2) Deny part or all of your request,
except that the bureau may, consistent
with Departmental policy, determine
that a discretionary release is appro-
priate under the ©particular cir-
cumstances. Your request will be de-
nied or partially denied only if one of
the nine statutory exemptions listed in
appendix E to this part applies to all or
part of the records you have requested.

(c) Where a document contains both
exempt and nonexempt material, the
bureau will generally separate and re-
lease the nonexempt information.
When disclosing a record in part, the
bureau will indicate on the released
portion of the record how much infor-
mation was deleted, unless doing so
would harm an interest protected by
the exemption used to withhold the in-
formation. Further, if technically fea-
sible, the amount of information de-
leted and the exemption used to with-
hold the information will be indicated
where the deletion is made. If the non-
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exempt material is so intertwined with
the exempt material that disclosure of
it would leave only meaningless words
and phrases, the entire portion may be
withheld.

(d) If a bureau denies your request for
records in whole or in part, the bu-
reau’s response will include:

(1) A reference to the specific exemp-
tion or exemptions authorizing the
withholding;

(2) An explanation of the reason(s)
for the denial;

(3) An estimate of the volume of in-
formation being withheld. The bureau
will make a reasonable effort to esti-
mate the volume of any records denied,
or portions of records (e.g., 100 pages, 4
Federal Record Center boxes, 1,000 kilo-
bytes, etc.), unless such an estimate
would harm an interest protected by
the exemption used to withhold the in-
formation.

(4) The name(s) and title(s) of the
person(s) responsible for the denial;

(5) The name and title of the Office of
the Solicitor attorney consulted; and

(6) A statement that the denial may
be appealed to the FOIA Appeals Offi-
cer (see appendix A to this part), in ac-
cordance with the requirements in
§2.29.

(e) If records do not exist within DOI,
cannot be located, are not reasonably
described, or if a procedural issue re-
mains unresolved (e.g., a fee issue), the
bureau will respond to you in writing,
including the following information, as
applicable:

(1) An explanation of the basis of the
decision;

(2) The name(s) and title(s) of the
person(s) responsible for the decision;
and

(3) A statement that the matter may
be appealed within 30 workdays of the
date of the response, to the FOIA Ap-
peals Officer under the procedures in
§2.30.

(f) The bureau must consult with the
Office of the Solicitor if it is consid-
ering withholding a requested record or
denying a fee waiver.

(g) If any fees are due, the bureau
will notify you in writing of the
amount.

(h) All bureau responses will include
the name and telephone number of a
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contact person in case you have ques-
tions concerning the response.

(i) Requests for information con-
cerning coal under the Mineral Leasing
Act or the Mineral Leasing Act for Ac-
quired Lands are subject to special
rules (see appendix F to this part).

[67 FR 64530, Oct. 21, 2002, as amended at 74
FR 17092, Apr. 14, 2009]

§2.22 What happens if a bureau re-
ceives a request for records it does
not have or did not create?

(a) Consultations/referrals within DOI.
If a bureau (other than the Office of In-
spector General) receives a request for
records in its possession that another
bureau created or is substantially con-
cerned with, it will consult with the
other bureau before deciding whether
to release or withhold the records. Al-
ternatively, the bureau may refer the
request, along with the records, to that
bureau for direct response. The bureau
that received the request will notify
you of the referral in writing, along
with the name of a contact in the other
bureau(s) to which the referral was
made. A referral does not restart the
statutory time limit for responding to
your request.

(b) Consultations/referrals with agencies
outside DOI. (1) If a bureau receives a
request for records not in its posses-
sion, but which the bureau believes
may be in the possession of another
Federal agency, the bureau will return
your request and advise you to submit
it directly to the other agency. If you
still believe that the records exist
within DOI, you should notify the bu-
reau FOIA contact of any additional
information which leads you to believe
the records exist and where they might
be found. Alternatively, you may treat
such a response as a denial of records
and file an appeal.

(2) If, in response to a request, a bu-
reau locates documents that originated
with another Federal agency, it will
refer the request, along with any re-
sponsive document(s), to that agency
for a release determination and direct
response. If the bureau refers the docu-
ments to another agency, it will notify
you of the referral in writing and pro-
vide the name of a contact at the other
agency. You may treat such a response
as a denial of records and file an ap-
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peal. However, in the following situa-
tions, the bureau will make the release
determination, after consulting with
the originating agency.

(i) When the record is of primary in-
terest to DOI (a record is of primary in-
terest to DOI if it was developed or pre-
pared according to DOI regulations or
directives, or in response to a DOI re-
quest);

(ii) If DOI is in a better position than
the originating agency to assess wheth-
er the record is exempt from disclo-
sure;

(iii) If the originating agency is not
subject to the FOIA; or

(iv) When it is more efficient or prac-
tical depending on the circumstances.

(3) If a bureau receives a request for
records which have been classified by
another agency under Executive Order
12958, Classified National Security In-
formation, or superseding Executive
order, it must refer the request to that
agency for response.

[67 FR 64530, Oct. 21, 2002, as amended at 69
FR 58324, Sept. 30, 2004; 74 FR 17092, Apr. 14,
2009]

§2.23 How will a bureau handle a re-
quest for commercial or financial
information that it has obtained
from a person or entity outside the
Federal Government?

(a) If a bureau receives a FOIA re-
quest for records containing commer-
cial or financial information submitted
by a person or entity outside the Fed-
eral Government, under Executive
Order 12600, Predisclosure Notification
Procedures for Confidential Commer-
cial Information, or superseding Execu-
tive order, the bureau must provide the
submitter with prompt written notice
of the request, except as provided in
paragraph (h) of this section, whenever:

(1) The submitter has designated the
information as confidential commer-
cial or financial information, or

(2) The bureau has reason to believe
that the information may be protected
under exemption (4).

(b) The notice to the submitter will—

(1) Include a copy of the FOIA re-
quest.

(2) Describe the information re-
quested or include copies of the perti-
nent records.
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(3) Advise the submitter of the proce-
dures for objecting to the release of the
requested material and specify the
time limit for responding.

(4) Give the submitter no less than 10
workdays, from receipt (or publication
as set forth in paragraph (c) of this sec-
tion) of the bureau’s notice, to object
to the release and to explain the basis
for the objection, if any.

(5) Advise the submitter that:

(i) Information contained in his/her
objections may be subject to disclosure
under the FOIA if the bureau receives a
FOIA request for it; and

(ii) If the submitter’s objections con-
tain commercial or financial informa-
tion and a requester asks for the objec-
tions under the FOIA, the notification
procedures of this subsection will
apply.

(6) Advise the submitter that it is the
bureau, rather than the submitter, that
is responsible for deciding whether the
information will be released or with-
held.

(7) If the submitter designated the
material as confidential commercial or
financial information 10 or more years
before the request, request the submit-
ter’s views on whether he/she still con-
siders the information to be confiden-
tial.

(c) Where a large number of submit-
ters is involved, the bureau may, rath-
er than providing written notice to
each submitter, publish a notice in a
manner reasonably calculated to reach
the attention of the submitters (e.g., in
newspapers/newsletters, the bureau’s
Web site, or the FEDERAL REGISTER).

(d) Whenever a bureau notifies a sub-
mitter that it may be required to dis-
close information in response to a
FOIA request, the bureau also will no-
tify you that it is giving the submitter
an opportunity to review and comment
on the material.

(e) If the submitter has any objection
to disclosure he/she must submit a de-
tailed written statement including the
following:

(1) The justification for withholding
any portion of the information under
any exemption of the FOIA. In the case
of exemption (4), there must be a spe-
cific and detailed discussion of:

(i) Whether the Government required
the information in question to be sub-
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mitted, and if so, how substantial com-
petitive or other business harm would
likely result from release; or

(ii) Whether the submitter provided
the information voluntarily and, if so,
how the information in question fits
into a category of information that the
submitter customarily does not release
to the public.

(2) A certification that the informa-
tion is confidential, has not been dis-
closed to the public by the submitter,
and is essentially non-public because it
is not routinely available to the public
from other sources.

(3) If not already provided, a tele-
phone number (where the submitter
can be reached during normal business
hours), an e-mail address, and a fax
number (if available) is important in-
formation that will help the bureau or
Department communicate with the
submitter.

(f) The bureau will review and con-
sider all objections to release that are
received within the time specified in
the notice to the submitter. However,
it is the bureau, rather than the sub-
mitter, that is responsible for deciding
whether the information should be re-
leased or withheld. If a submitter fails
to respond to the bureau within the
time limits specified in the notice, the
bureau will presume that the submitter
has no objection to disclosure of the in-
formation.

(g) If the bureau decides to release
records over the submitter’s objec-
tions, it will inform the submitter and
you in writing. The notice to the sub-
mitter will be sent by certified mail,
return receipt requested, to the sub-
mitter’s last known address and will
include copies of the records the bu-
reau intends to release and the bu-
reau’s reasons for deciding to release
them. The notice also will inform the
submitter that it intends to release the
records 10 workdays after receipt of the
notice by the submitter.

(h) The bureau will not consult with
the submitter if:

(1) The bureau responsible for the de-
cision determines that the information
is exempt from disclosure;

(2) The information has been lawfully
published or otherwise made available
to the public, such as in response to an
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earlier FOIA request or if the sub-
mitter has made the information pub-
lic;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or regulation (other than this
subpart);

(4) Disclosure of the information is
prohibited by statute; or

(5) The designation of confidentiality
made by the submitter appears obvi-
ously frivolous. However, the bureau
will notify the submitter of any final
decision to disclose the information 15
workdays prior to releasing it.

(i) The bureau will inform the sub-
mitter within 10 workdays of the De-
partment’s receipt of a court complaint
if you file a lawsuit for access to any of
the withheld records. Similarly, the
bureau will notify you within 10 work-
days of the Department’s receipt of a
court complaint if the submitter files a
lawsuit to prohibit the bureau from
disclosing the records.

(j) If the bureau determines that the
requested information is protected
from release by exemption (4) of the
FOIA, the bureau has no discretion to
release the information as doing so
would violate the Trade Secrets Act, a
criminal provision found at 18 U.S.C.
1905.

[67 FR 64530, Oct. 21, 2002, as amended at 69
FR 58325, Sept. 30, 2004]

§2.24 Is a submitter required to des-
ignate information that is commer-
cially or financially sensitive?

No. If in the course of responding to
a FOIA request, a bureau cannot read-
ily determine whether the information
obtained from a person is commer-
cially or financially sensitive informa-
tion, the bureau will obtain and con-
sider the views of the submitter of the
information and provide the submitter
an opportunity to object to any deci-
sion to disclose the information.

§2.25 How will a bureau handle a re-
quest for Federally-funded research
data in the possession of a private
entity?

In accordance with OMB Circular A-
110, when published research findings
are produced under a grant or other
Federal assistance awarded to institu-
tions of higher education, public and
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private hospitals, and other quasi-pub-
lic and private nonprofit organizations,
and the findings are used by a bureau
in developing an agency action, e.g., a
policy or regulation, research data re-
lated to such findings are considered
agency records. This applies even if the
bureau’s data are in the possession of
the recipient of the Federal financial
assistance (recipient).

(a) If you submit a FOIA request for
such research data, the bureau will re-
quire the recipient to provide the infor-
mation to it within a reasonable
amount of time, so the bureau can con-
sider the data for release to the public
under the FOIA.

(b) The bureau will notify you that it
may charge you for any additional fees
incurred as a result of obtaining the re-
search data from the recipient. This fee
is in addition to any fees the bureau
may charge to process your request
under the FOIA.

(c) The bureau will forward a copy of
the request to the recipient, who is re-
sponsible for searching for and review-
ing the requested information in ac-
cordance with DOI’'s FOIA regulations
(43 CFR part 2). The recipient will for-
ward a copy of any responsive records
that are located, along with his/her
recommendations concerning the re-
leasability of the data, and the total
cost incurred in searching for, review-
ing, and providing the data to the ap-
propriate bureau FOIA contact.

(d) The bureau will review and con-
sider the recommendations of the re-
cipient regarding the releasability of
the requested data. However, it is the
bureau, rather than the recipient, that
is responsible for deciding whether the
information will be released or with-
held.

[67 FR 64530, Oct. 21, 2002, as amended at 69
FR 58325, Sept. 30, 2004]

§2.26 Does the bureau provide multi-
track processing of FOIA requests?

(a) All bureaus will use three proc-
essing tracks to distinguish between
simple, normal, and complex requests
based on the amount of time needed to
process the request. FOIA requests will
be placed in one of the following
tracks:

(1) Simple: 1-5 workdays;

(2) Normal: 20 workdays; or
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(3) Complex: Over 20 workdays.

(b) Bureaus will exercise due dili-
gence in processing requests in accord-
ance with the requirements of the
FOIA. Requesters should assume, un-
less notified by the bureau, that their
request is in the ‘““Normal”’ track.

(c) A bureau should, if possible, give
requesters in its ‘“Complex’ track the
opportunity to limit the scope of their
request in order to qualify for faster
processing. A bureau doing so will con-
tact the requester by telephone (which
should be promptly followed up by a
written communication) or in writing,
whichever is more efficient in each
case.

(d) See the Department’s FOIA home
page at hitp://www.doi.gov/foia/pol-
icy.html for details.

[74 FR 17092, Apr. 14, 2009]

§2.27 How will a bureau handle a re-
quest for information that is con-
tained in a Privacy Act system of
records? (See DOY’s Privacy Act reg-
ulations (Subpart G of this part) for
additional information.)

(a) When you request information
pertaining to yourself that is contained
in a Privacy Act system of records ap-
plicable to you (i.e., the information
contained in the system of records is
retrieved by the bureau using your
name or other personal identifier), the
request will be processed under both
the FOIA and the Privacy Act. If you
request information about yourself,
you must submit certain identifying
information, usually an original signa-
ture (see the appropriate Privacy Act
system notice and, subpart G of this
part) before the bureau will process
your request. (Note: If you request in-
formation about yourself that is not
covered by the Privacy Act, e.g., the in-
formation may be filed under another
subject, such as an organization, activ-
ity, event, or an investigation not re-
trievable by a name or personal identi-
fier, the request will be treated only as
a FOIA request.)

(b) The Privacy Act never prohibits
disclosure of material that the FOIA
requires to be released. Both a Privacy
Act and a FOIA exemption must apply
to withhold information from you if
the information you seek is contained
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in a Privacy Act system of records ap-
plicable to you.

(c) Sometimes a request for Privacy
Act information is submitted by a
““third party’’ (an individual other than
the person who is the subject of the
Privacy Act record). If you request Pri-
vacy Act information about another in-
dividual, the material will not be dis-
closed without prior written approval
by that individual unless—

(1) The release is provided for under
one of the Privacy Act conditions of
disclosure (b U.S.C. 5b52a(b)), one of
which is that Privacy Act information
is releasable if it is required to be re-
leased under the FOIA, or

(2) In most circumstances, if the indi-
vidual is deceased. See §2.8(d)(4).

(d) In handling a request covered by
paragraph (a) of this section, the fee
provisions and time limits under the
FOIA will apply, except that with re-
gard to information that is subject to
the Privacy Act, the bureau will charge
only for duplication and not for search
and review time (see appendix C to this
part). There will be no charge if the fee
for processing the request is $30 or less.

Subpart D—FOIA Appeals

SOURCE: 67 FR 64530, Oct. 21, 2002, unless
otherwise noted.

§2.28 When may I file an appeal?

(a) You may file an appeal when:

(1) Records or parts of records have
been withheld;

(2) The bureau informs you that you
have not adequately described the
records you are seeking, or that it does
not possess responsive records and you
have reason to believe it does or you
question the adequacy of the bureau’s
search for responsive records;

(3) A decision has not been made on
your request within the time limits
provided in §2.12;

(4) The bureau did not address all as-
pects of your request for records;

(5) You believe there is a procedural
deficiency (e.g., fees are improperly
calculated);

(6) A fee waiver has been denied; or

(7) A request for expedited processing
has been denied or not responded to on
time. (Special procedures apply to this
type of appeal (see §§2.14, 2.29(c), and
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