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product, a Moroccan end product, or a Peru-
vian end product or, at the Contractor’s op-
tion, a domestic end product. 

[68 FR 15640, Mar. 31, 2003, as amended at 69 
FR 1929, Jan. 13, 2004; 69 FR 74992, Dec. 15, 
2004; 70 FR 2365, Jan. 13, 2005; 70 FR 35548, 
June 21, 2005; 71 FR 34835, June 16, 2006; 71 FR 
58543, Oct. 4, 2006; 72 FR 14243, Mar. 27, 2007; 
73 FR 53156, Sept. 15, 2008; 74 FR 2423, Jan. 15, 
2009; 74 FR 37642, 37651, July 29, 2009; 75 FR 
81920, Dec. 29, 2010; 76 FR 61283, Oct. 4, 2011; 
77 FR 30359, May 22, 2012; 77 FR 31537, May 29, 
2012; 77 FR 35882, June 15, 2012; 77 FR 38737, 
June 29, 2012; 77 FR 43470, July 24, 2012] 

252.225–7037 Evaluation of Offers for 
Air Circuit Breakers. 

As prescribed in 225.7006–4(a), use the 
following provision: 

EVALUATION OF OFFERS FOR AIR CIRCUIT 
BREAKERS (JUN 2012) 

(a) The offeror shall specify, in its offer, 
any intent to furnish air circuit breakers 
that are not manufactured in the United 
States or its outlying areas, Canada, or the 
United Kingdom. 

(b) The Contracting Officer will evaluate 
offers by adding a factor of 50 percent to the 
offered price of air circuit breakers that are 
not manufactured in the United States or its 
outlying areas, Canada, or the United King-
dom. 

(End of provision) 

[70 FR 35548, June 21, 2005] 

EDITORIAL NOTE: At 77 FR 35882, June 15, 
2012, 252.225–7037 was amended in paragraph 
(e)(3), by removing ‘‘the Contract Disputes 
Act of 1978 (41 U.S.C. 7101)’’ and adding ‘‘41 
U.S.C. 7101, Contract Disputes’’ in its place; 
and in paragraph (g)(2)(iv), removing ‘‘Act’’ 
and adding ‘‘statute’’ in its place; however, 
the amendment could not be incorporated 
because those paragraphs don’t exist. 

252.225–7038 Restriction on Acquisi-
tion of Air Circuit Breakers. 

As prescribed in 225.7006–4(b), use the 
following clause: 

RESTRICTION ON ACQUISITION OF AIR CIRCUIT 
BREAKERS (JUN 2005) 

Unless otherwise specified in its offer, the 
Contractor shall deliver under this contract 
air circuit breakers manufactured in the 
United States or its outlying areas, Canada, 
or the United Kingdom. 

(End of clause) 

[70 FR 35548, June 21, 2005] 

EDITORIAL NOTE: At 77 FR 35882, June 15, 
2012, 252.225–7038 was amended in paragraph 
(l)(2)(ii), by removing ‘‘Act’’ and adding 
‘‘statute’’ in its place; however, the amend-
ment could not be incorporated because 
(l)(2)(ii) doesn’t exist. 

252.225–7039 Contractors performing 
private security functions. 

As prescribed in 225.370–6, insert the 
following clause: 

CONTRACTORS PERFORMING PRIVATE SECURITY 
FUNCTIONS (JUN 2012) 

(a) Definitions. 
Full cooperation— 
(i) Means disclosure to the Government of 

the information sufficient to identify the na-
ture and extent of the incident and the indi-
viduals responsible for the conduct. It in-
cludes providing timely and complete re-
sponse to Government auditors’ and inves-
tigators’ requests for documents and access 
to employees with information; 

(ii) Does not foreclose any Contractor 
rights arising in law, the FAR, the DFARS, 
or the terms of the contract. It does not re-
quire— 

(A) The Contractor to waive its attorney- 
client privilege or the protections afforded 
by the attorney work product doctrine; or 

(B) Any officer, director, owner, or em-
ployee of the Contractor, including a sole 
proprietor, to waive his or her attorney-cli-
ent privilege or Fifth Amendment rights; 
and 

(C) Does not restrict the Contractor from— 
(1) Conducting an internal investigation; 

or 
(2) Defending a proceeding or dispute aris-

ing under the contract or related to a poten-
tial or disclosed violation. 

Private security functions means the fol-
lowing activities engaged in by a contractor: 

(i) Guarding of personnel, facilities, des-
ignated sites, or property of a Federal agen-
cy, the contractor or subcontractor, or a 
third party. 

(ii) Any other activity for which personnel 
are required to carry weapons in the per-
formance of their duties. 

(b) Requirements. The Contractor is re-
quired to— 

(1) Ensure that the Contractor and all em-
ployees of the Contractor who are respon-
sible for performing private security func-
tions under this contract comply with any 
orders, directives, and instructions to Con-
tractors performing private security func-
tions that are identified in the contract for— 

(i) Registering, processing, accounting for, 
managing, overseeing, and keeping appro-
priate records of personnel performing pri-
vate security functions. This includes ensur-
ing the issuance, maintenance, and return of 
Personal Identity Verification credentials in 

VerDate Mar<15>2010 08:30 Dec 11, 2012 Jkt 226212 PO 00000 Frm 00451 Fmt 8010 Sfmt 8010 Y:\SGML\226212.XXX 226212em
cd

on
al

d 
on

 D
S

K
67

Q
T

V
N

1P
R

O
D

 w
ith

 



442 

48 CFR Ch. 2 (10–1–12 Edition) 252.225–7039 

accordance with FAR 52.204–19, Personal 
Identity Verification of Contractor Per-
sonnel, and DoD procedures, including rev-
ocation of any physical and/or logistical ac-
cess (as defined by Homeland Security Presi-
dential Directive (HSPD–12)) granted to such 
personnel; 

(ii) Authorizing and accounting for weap-
ons to be carried by or available to be used 
by personnel performing private security 
functions; 

(A) All weapons must be registered in the 
Synchronized Predeployment Operational 
Tracker (SPOT) materiel tracking system. 

(B) In addition, all weapons that are Gov-
ernment-furnished property must be as-
signed a unique identifier in accordance with 
the clauses at DFARS 252.211–7003, Item Iden-
tification and Valuation, and DFARS 
252.245.7001, Tagging, Labeling, and Marking 
of Government-Furnished Property, and 
physically marked in accordance with MIL– 
STD 130 (current version) and DoD directives 
and instructions. The items must be reg-
istered in the DoD Item Unique Identifica-
tion (IUID) Registry (https://www.bpn.gov/ 
iuid/); 

(iii) Registering and identifying armored 
vehicles, helicopters, and other military ve-
hicles operated by Contractors performing 
private security functions; 

(A) All armored vehicles, helicopters, and 
other military vehicles must be registered in 
SPOT. 

(B) In addition, all armored vehicles, heli-
copters, and other military vehicles that are 
Government-furnished property must be as-
signed a unique identifier in accordance with 
the clauses at DFARS 252.211–7003 and 
DFARS 252.245.7001 and physically marked in 
accordance with MIL–STD 130 (current 
version) and DoD directives and instructions. 
The items must be registered in the DoD 
IUID Registry (https://www.bpn.gov/iuid/); and 

(iv) Reporting incidents in which— 
(A) A weapon is discharged by personnel 

performing private security functions; 
(B) Personnel performing private security 

functions are attacked, killed, or injured; 
(C) Persons are killed or injured or prop-

erty is destroyed as a result of conduct by 
contractor personnel; 

(D) A weapon is discharged against per-
sonnel performing private security functions 
or personnel performing such functions be-
lieve a weapon was so discharged; or 

(E) Active, non-lethal countermeasures 
(other than the discharge of a weapon, in-
cluding laser optical distracters, acoustic 
hailing devices, electromuscular TASER 
guns, blunt-trauma devices like rubber balls 
and sponge grenades, and a variety of other 
riot control agents and delivery systems) are 
employed by personnel performing private 
security functions in response to a perceived 
immediate threat; 

(2) Ensure that the Contractor and all em-
ployees of the Contractor who are respon-
sible for personnel performing private secu-
rity functions under this contract are briefed 
on and understand their obligation to com-
ply with— 

(i) Qualification, training, screening (in-
cluding, if applicable, thorough background 
checks), and security requirements estab-
lished by DoDI 3020.50, Humanitarian or 
Peace Operations, or Other Military Oper-
ations or Exercises, or Other Significant Op-
erations, at http://www.dtic.mil/whs/directives/ 
corres/pdf; 

(ii) Applicable laws and regulations of the 
United States and the host country and ap-
plicable treaties and international agree-
ments regarding performance of private se-
curity functions; 

(iii) Orders, directives, and instructions 
issued by the applicable commander of a 
combatant command relating to weapons, 
equipment, force protection, security, 
health, safety, or relations and interaction 
with locals; and 

(iv) Rules on the use of force issued by the 
applicable commander of a combatant com-
mand for personnel performing private secu-
rity functions; and 

(3) Provide full cooperation with any Gov-
ernment-authorized investigation into inci-
dents reported pursuant to paragraph 
(b)(1)(iv) of this clause and incidents of al-
leged misconduct by personnel performing 
private security functions by providing ac-
cess to employees performing private secu-
rity functions and relevant information in 
the possession of the Contractor regarding 
the incident concerned. 

(c) Remedies. In addition to other remedies 
available to the Government— 

(1) The Contracting Officer may direct the 
Contractor, at its own expense, to remove 
and replace any Contractor personnel who 
fail to comply with or violate applicable re-
quirements of this contract. Such action 
may be taken at the Government’s discre-
tion without prejudice to its rights under 
any other provision of this contract, includ-
ing termination for default. Required Con-
tractor actions include— 

(i) Ensuring the return of personal identity 
verification credentials; 

(ii) Ensuring the return of other equipment 
issued to the employee under the contract; 
and 

(iii) Revocation of any physical and/or 
logistical access granted to such personnel; 

(2) The Contractor’s failure to comply with 
the requirements of this clause will be in-
cluded in appropriate databases of past per-
formance and may be considered in any re-
sponsibility determination or evaluation of 
past performance; and 

(3) If this is an award-fee contract, the 
Contractor’s failure to comply with the re-
quirements of this clause shall be considered 
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in the evaluation of the Contractor’s per-
formance during the relevant evaluation pe-
riod, and the Contracting Officer may treat 
such failure to comply as a basis for reducing 
or denying award fees for such period or for 
recovering all or part of award fees pre-
viously paid for such period; and 

(4) If the performance failures are signifi-
cant, severe, prolonged, or repeated, the con-
tracting officer shall refer the contractor to 
the appropriate suspension and debarment 
official. 

(d) Rule of construction. The duty of the 
Contractor to comply with the requirements 
of this clause shall not be reduced or dimin-
ished by the failure of a higher- or lower-tier 
Contractor to comply with the clause re-
quirements or by a failure of the contracting 
activity to provide required oversight. 

(e) Subcontracts. The Contractor shall in-
clude the substance of this clause, including 
this paragraph (e), in all subcontracts that 
will be performed outside the United States 
in areas of combat and other significant 
military operations designated by the Sec-
retary of Defense, contingency operations, 
humanitarian or peacekeeping operations, or 
other military operations or exercises des-
ignated by the Combatant Commander. 

(End of clause) 

[76 FR 52137, Aug. 19, 2011, as amended at 77 
FR 35885, June 15, 2012] 

252.225–7040 Contractor Personnel Au-
thorized to Accompany U.S. Armed 
Forces Deployed Outside the United 
States. 

As prescribed in 225.7402–5(a), use the 
following clause: 

CONTRACTOR PERSONNEL AUTHORIZED TO AC-
COMPANY U.S. ARMED FORCES DEPLOYED 
OUTSIDE THE UNITED STATES (JUN 2011) 

(a) Definitions. As used in this clause— 
Combatant Commander means the com-

mander of a unified or specified combatant 
command established in accordance with 10 
U.S.C. 161. 

Designated operational area means a geo-
graphic area designated by the combatant 
commander or subordinate joint force com-
mander for the conduct or support of speci-
fied military operations. 

Law of war means that part of inter-
national law that regulates the conduct of 
armed hostilities. The law of war encom-
passes all international law for the conduct 
of hostilities binding on the United States or 
its individual citizens, including treaties and 
international agreements to which the 
United States is a party, and applicable cus-
tomary international law. 

Subordinate joint force commander means a 
sub-unified commander or joint task force 
commander. 

(b) General. 
(1) This clause applies when Contractor 

personnel are authorized to accompany U.S. 
Armed Forces deployed outside the United 
States in— 

(i) Contingency operations; 
(ii) Humanitarian or peacekeeping oper-

ations; or 
(iii) Other military operations or military 

exercises, when designated by the Combatant 
Commander. 

(2) Contract performance in support of U.S. 
Armed Forces deployed outside the United 
States may require work in dangerous or 
austere conditions. Except as otherwise pro-
vided in the contract, the Contractor accepts 
the risks associated with required contract 
performance in such operations. 

(3) Contractor personnel are civilians ac-
companying the U.S. Armed Forces. 

(i) Except as provided in paragraph 
(b)(3)(ii) of this clause, Contractor personnel 
are only authorized to use deadly force in 
self-defense. 

(ii) Contractor personnel performing secu-
rity functions are also authorized to use 
deadly force when such force reasonably ap-
pears necessary to execute their security 
mission to protect assets/persons, consistent 
with the terms and conditions contained in 
their contract or with their job description 
and terms of employment. 

(iii) Unless immune from host nation juris-
diction by virtue of an international agree-
ment or international law, inappropriate use 
of force by contractor personnel authorized 
to accompany the U.S. Armed Forces can 
subject such personnel to United States or 
host nation prosecution and civil liability 
(see paragraphs (d) and (j)(3) of this clause). 

(4) Service performed by Contractor per-
sonnel subject to this clause is not active 
duty or service under 38 U.S.C. 106 note. 

(c) Support. (1)(i) The Combatant Com-
mander will develop a security plan for pro-
tection of Contractor personnel in locations 
where there is not sufficient or legitimate 
civil authority, when the Combatant Com-
mander decides it is in the interests of the 
Government to provide security because— 

(A) The Contractor cannot obtain effective 
security services; 

(B) Effective security services are unavail-
able at a reasonable cost; or 

(C) Threat conditions necessitate security 
through military means. 

(ii) The Contracting Officer shall include 
in the contract the level of protection to be 
provided to Contractor personnel. 

(iii) In appropriate cases, the Combatant 
Commander may provide security through 
military means, commensurate with the 
level of security provided DoD civilians. 
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