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seed capital by a member of such ex-
panded affiliated group if— 

(i) The member that owns the invest-
ment entity is an FFI that is in the 
business of providing seed capital to 
form investment entities, the interests 
in which it intends to sell to unrelated 
investors; 

(ii) The investment entity is created 
in the ordinary course of such other 
FFI’s business described in paragraph 
(i)(3)(i) of this section; 

(iii) As of the date the FFI acquired 
the equity interest, any equity interest 
in the investment entity in excess of 50 
percent of the total value of the stock 
of the investment entity is intended to 
be held by such other FFI (including 
ownership by other members of such 
other FFI’s expanded affiliated group) 
for no more than three years from the 
date on which such other FFI first ac-
quired an equity interest in the invest-
ment entity; and 

(iv) In the case of an equity interest 
that has been held by such other FFI 
for over three years from the date ref-
erenced in paragraph (i)(3)(iii) of this 
section, the aggregate value of the eq-
uity interest held by such other FFI 
and the equity interests held by other 
members of its expanded affiliated 
group is 50 percent or less of the total 
value of the stock of the investment 
entity. 

(4) Seed capital. For purposes of this 
paragraph (i), the term seed capital 
means an initial capital contribution 
made to an investment entity that is 
intended as a temporary investment 
and is deemed by the manager of the 
entity to be necessary or appropriate 
for the establishment of the entity, 
such as for the purpose of establishing 
a track record of investment perform-
ance for such entity, achieving econo-
mies of scale for diversified invest-
ment, avoiding an artificially high ex-
pense to return ratio, or similar pur-
poses. 

(5) Anti-abuse rule. A change in own-
ership, voting rights, or the form of an 
entity that results in an entity meet-
ing or not meeting the ownership re-
quirements described in paragraph 
(i)(2) of this section will be disregarded 
for purposes of determining whether an 
entity is a member of an expanded af-
filiated group if the change is pursuant 

to a plan a principal purpose of which 
is to avoid reporting or withholding 
that would otherwise be required under 
any chapter 4 provision. For purposes 
of this paragraph (i)(5), a change in 
voting rights includes a separation of 
voting rights and value. 

(j) Effective/applicability date. This 
section generally applies on January 
28, 2013. For other dates of applica-
bility, see § 1.1471–5(f)(2)(iv). 

[T.D. 9610, 78 FR 5961, Jan. 28, 2013] 

§ 1.1471–6 Payments beneficially 
owned by exempt beneficial owners. 

(a) In general. This section describes 
classes of beneficial owners that are 
identified in section 1471(f) (exempt 
beneficial owners). Except as otherwise 
provided in paragraphs (d) (regarding 
securities held by foreign central banks 
of issue) and (f) (regarding retirement 
funds) of this section, a person must be 
a beneficial owner of a payment to be 
treated as an exempt beneficial owner 
with respect to the payment. The fol-
lowing classes of persons are exempt 
beneficial owners: any foreign govern-
ment, any political subdivision of a for-
eign government, or any wholly owned 
agency or instrumentality of any one 
or more of the foregoing described in 
paragraph (b) of this section; any inter-
national organization or any wholly 
owned agency or instrumentality 
thereof described in paragraph (c) of 
this section; any foreign central bank 
of issue described in paragraph (d) of 
this section; any government of a U.S. 
territory described in paragraph (e) of 
this section; certain foreign retirement 
funds described in paragraph (f) of this 
section; and certain entities described 
in paragraph (g) of this section that are 
wholly owned by one or more other ex-
empt beneficial owners. In addition, an 
exempt beneficial owner includes any 
person treated as an exempt beneficial 
owner pursuant to a Model 1 IGA or 
Model 2 IGA. See §§ 1.1471–2(a)(4)(v) and 
1.1472–1(c)(2) for the exemptions from 
withholding for payments beneficially 
owned by an exempt beneficial owner; 
§ 1.1471–3(d)(9) for the documentation 
requirements applicable to a with-
holding agent for purposes of deter-
mining when a withholdable payment 
is beneficially owned by an exempt 
beneficial owner; and § 1.1471–3(d)(8)(ii) 
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for when a withholding agent may 
treat a payment made to a nonpartici-
pating FFI as beneficially owned by an 
exempt beneficial owner. 

(b) Any foreign government, any polit-
ical subdivision of a foreign government, 
or any wholly owned agency or instru-
mentality of any one or more of the fore-
going. Solely for purposes of this sec-
tion and except as provided in para-
graph (h) of this section, the term any 
foreign government, any political subdivi-
sion of a foreign government, or any 
wholly owned agency or instrumentality 
of any one or more of the foregoing 
means only the integral parts, con-
trolled entities, and political subdivi-
sions of a foreign sovereign. 

(1) Integral part. Solely for purposes 
of this paragraph (b), an integral part of 
a foreign sovereign is any person, body 
of persons, organization, agency, bu-
reau, fund, instrumentality, or other 
body, however designated, that con-
stitutes a governing authority of a for-
eign country. The net earnings of the 
governing authority must be credited 
to its own account or to other accounts 
of the foreign sovereign, with no por-
tion inuring to the benefit of any pri-
vate person as defined in paragraph 
(b)(3) of this section. An integral part 
does not include any individual who is 
a sovereign, official, or administrator 
acting in a private or personal capac-
ity. All the facts and circumstances 
will be taken into account in deter-
mining whether an individual is acting 
in a private or personal capacity. 

(2) Controlled entity. Solely for pur-
poses of this paragraph (b), a controlled 
entity means an entity that is separate 
in form from a foreign sovereign or 
that otherwise constitutes a separate 
juridical entity, provided that— 

(i) The entity is wholly owned and 
controlled by one or more foreign 
sovereigns directly or indirectly 
through one or more controlled enti-
ties; 

(ii) The entity’s net earnings are 
credited to its own account or to other 
accounts of one or more foreign 
sovereigns, with no portion of its in-
come inuring to the benefit of any pri-
vate person as defined in paragraph 
(b)(3) of this section; and 

(iii) The entity’s assets vest in one or 
more foreign sovereigns upon dissolu-
tion. 

(3) Inurement to the benefit of private 
persons. Solely for purposes of this 
paragraph (b)— 

(i) Income does not inure to the ben-
efit of private persons if such persons 
(within the meaning of section 
7701(a)(1)) are the intended bene-
ficiaries of a governmental program 
carried on by a foreign sovereign, and 
the program activities constitute gov-
ernmental functions under the regula-
tions under section 892. 

(ii) Income is considered to inure to 
the benefit of private persons if such 
income benefits— 

(A) Private persons through the use 
of a governmental entity as a conduit 
for personal investment; 

(B) Private persons through the use 
of a governmental entity to conduct a 
commercial business, such as a com-
mercial banking business, that pro-
vides financial services to private per-
sons; or 

(C) Private persons who divert such 
income from its intended use by exert-
ing influence or control through means 
explicitly or implicitly approved of by 
the foreign sovereign. 

(c) Any international organization or 
any wholly owned agency or instrumen-
tality thereof. Except as provided in 
paragraph (h) of this section, the term 
any international organization or any 
wholly owned agency or instrumentality 
thereof means any entity described in 
section 7701(a)(18). The term also in-
cludes any intergovernmental or supra-
national organization— 

(1) That is comprised primarily of 
foreign governments; 

(2) That is recognized as an intergov-
ernmental or supranational organiza-
tion under a foreign law similar to 22 
U.S.C. 288–288f or that has in effect a 
headquarters agreement with a foreign 
government; and 

(3) Whose income does not inure to 
the benefit of private persons under the 
principles of paragraph (b)(3)(ii) of this 
section, as applied to the intergovern-
mental or supranational organization 
in place of the government or govern-
mental entity. 
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(d) Foreign central bank of issue—(1) In 
general. Solely for purposes of this sec-
tion and except as provided in para-
graph (h) of this section, the term for-
eign central bank of issue means a bank 
that is by law or government sanction 
the principal authority, other than the 
government itself, issuing instruments 
intended to circulate as currency. Such 
a bank is generally the custodian of 
the banking reserves of the country 
under whose law it is organized. 

(2) Separate instrumentality. A foreign 
central bank of issue may include an 
instrumentality that is separate from a 
foreign government, whether or not 
owned in whole or in part by a foreign 
government. For example, foreign 
banks organized along the lines of, and 
performing functions similar to, the 
Federal Reserve System qualify as for-
eign central banks of issue for purposes 
of this section. 

(3) Bank for International Settlements. 
The Bank for International Settle-
ments is a foreign central bank of issue 
for purposes of this section. 

(4) Income on certain collateral. Solely 
for purposes of determining whether an 
entity is an exempt beneficial owner of 
a payment under this paragraph (d), a 
foreign central bank of issue is a bene-
ficial owner with respect to income 
earned on securities, including securi-
ties held as collateral or in connection 
with a securities lending transaction, 
held by the foreign central bank of 
issue in the normal course of its oper-
ations as a central bank of issue. 

(e) Governments of U.S. territories. Ex-
cept as provided in paragraph (h) of 
this section, whether a person or entity 
constitutes a government of a U.S. ter-
ritory for purposes of this section is de-
termined by applying principles analo-
gous to those set forth in paragraph (b) 
of this section. 

(f) Certain retirement funds. A fund is 
described in this paragraph (f) if it is 
described in paragraphs (f)(1) through 
(6) of this section. In addition, if a 
withholding agent may treat a 
withholdable payment as made to a 
payee that is a retirement fund in ac-
cordance with § 1.1471–3, then the with-
holding agent may also treat such re-
tirement fund as the beneficial owner 
of the payment. See § 1.1471–3(d)(9)(ii). 

(1) Treaty-qualified retirement fund. A 
fund established in a country with 
which the United States has an income 
tax treaty in force, provided that the 
fund is entitled to benefits under such 
treaty on income that it derives from 
sources within the United States (or 
would be entitled to such benefits if it 
derived any such income) as a resident 
of the other country that satisfies any 
applicable limitation on benefits re-
quirement, and is operated principally 
to administer or provide pension or re-
tirement benefits; 

(2) Broad participation retirement fund. 
A fund established to provide retire-
ment, disability, or death benefits, or 
any combination thereof, to bene-
ficiaries that are current or former em-
ployees (or persons designated by such 
employees) of one or more employers 
in consideration for services rendered, 
provided that the fund— 

(i) Does not have a single beneficiary 
with a right to more than five percent 
of the fund’s assets; 

(ii) Is subject to government regula-
tion and provides annual information 
reporting about its beneficiaries to the 
relevant tax authorities in the country 
in which the fund is established or op-
erates; and 

(iii) Satisfies one or more of the fol-
lowing requirements— 

(A) The fund is generally exempt 
from tax on investment income under 
the laws of the country in which it is 
established or operates due to its sta-
tus as a retirement or pension plan; 

(B) The fund receives at least 50 per-
cent of its total contributions (other 
than transfers of assets from accounts 
described in § 1.1471–5(b)(2)(i)(A) (refer-
ring to retirement and pension ac-
counts) or from other plans described 
in this paragraph (f)) from the spon-
soring employers; 

(C) Distributions or withdrawals 
from the fund are allowed only upon 
the occurrence of specified events re-
lated to retirement, disability, or 
death (except rollover distributions to 
accounts described in § 1.1471– 
5(b)(2)(i)(A) (referring to retirement 
and pension accounts) or other retire-
ment funds described in this paragraph 
(f)), or penalties apply to distributions 
or withdrawals made before such speci-
fied events; or 
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(D) Contributions (other than certain 
permitted make-up contributions) by 
employees to the fund are limited by 
reference to earned income of the em-
ployee or may not exceed $50,000 annu-
ally. 

(3) Narrow participation retirement 
funds. A fund established to provide re-
tirement, disability, or death benefits 
to beneficiaries that are current or 
former employees (or persons des-
ignated by such employees) of one or 
more employers in consideration for 
prior services rendered, provided that— 

(i) The fund has fewer than 50 partici-
pants; 

(ii) The fund is sponsored by one or 
more employers that are not invest-
ment entities or passive NFFEs; 

(iii) Employee and employer con-
tributions to the fund (other than 
transfers of assets from other funds de-
scribed in paragraph (f)(1) of this sec-
tion or accounts described in § 1.1471– 
5(b)(2)(i)(A) (referring to retirement 
and pension accounts)) are limited by 
reference to earned income and com-
pensation of the employee, respec-
tively; 

(iv) Participants that are not resi-
dents of the country in which the fund 
is established or operated are not enti-
tled to more than 20 percent of the 
fund’s assets; and 

(v) The fund is subject to government 
regulation and provides annual infor-
mation reporting about its bene-
ficiaries to the relevant tax authorities 
in the country in which the fund is es-
tablished or operates. 

(4) Fund formed pursuant to a plan 
similar to a section 401(a) plan. A fund 
formed pursuant to a pension plan that 
would meet the requirements of section 
401(a), other than the requirement that 
the plan be funded by a trust created or 
organized in the United States. 

(5) Investment vehicles exclusively for 
retirement funds. A fund established ex-
clusively to earn income for the benefit 
of one or more retirement funds de-
scribed in paragraphs (f)(1) through (5) 
of this section or accounts described in 
§ 1.1471–5(b)(2)(i)(A) (referring to retire-
ment and pension accounts). 

(6) Pension fund of an exempt beneficial 
owner. A fund established and spon-
sored by an exempt beneficial owner 
described in paragraph (b), (c), (d), or 

(e) of this section to provide retire-
ment, disability, or death benefits to 
beneficiaries or participants that are 
current or former employees of the ex-
empt beneficial owner (or persons des-
ignated by such employees), or that are 
not current or former employees, but 
the benefits provided to such bene-
ficiaries or participants are in consid-
eration of personal services performed 
for the exempt beneficial owner. 

(7) Example. FP, a foreign pension fund es-
tablished in Country X, is generally exempt 
from income taxation in Country X, and is 
operated principally to provide retirement 
benefits in such country. The U.S.-Country X 
income tax treaty is identical in all material 
respects to the 2006 U.S. model income tax 
convention. FP is a resident of Country X 
under Article 4(2)(a) and a qualified person 
under Article 22(2)(d) of the U.S.-Country X 
income tax treaty. Therefore, FP is a pen-
sion fund described in paragraph (f)(1) of this 
section. 

(g) Entities wholly owned by exempt 
beneficial owners. A person is described 
in this paragraph (g) if it is an FFI 
solely because it is an investment enti-
ty, each direct holder of an equity in-
terest in the investment company is an 
exempt beneficial owner described in 
paragraph (b), (c), (d), (e), (f), or (g) of 
this section, and each direct holder of a 
debt interest in the investment entity 
is either a depository institution (with 
respect to a loan made to such entity) 
or an exempt beneficial owner de-
scribed in paragraph (b), (c), (d), (e), (f), 
or (g) of this section. 

(h) Exception for commercial activities— 
(1) General rule. An exempt beneficial 
owner described in paragraph (b), (c), 
(d), or (e) of this section will not be 
treated as an exempt beneficial owner 
with respect to a payment that is de-
rived from an obligation held in con-
nection with a commercial financial 
activity of a type engaged in by an in-
surance company, custodial institu-
tion, or depository institution (includ-
ing the accepting of deposits). Thus, for 
example, a central bank of issue that 
conducts a commercial financial activ-
ity, such as acting as an intermediary 
on behalf of persons other than in the 
bank’s capacity as a central bank of 
issue, is not an exempt beneficial 
owner under paragraph (d)(1) of this 
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section with respect to payments re-
ceived in connection with an account 
held in connection with such activity. 

(2) Limitation. Paragraph (h)(1) of this 
section will not apply if— 

(i) An entity undertakes commercial 
financial activity described in para-
graph (h)(1) of this section solely for or 
at the direction of other exempt bene-
ficial owners and such commercial fi-
nancial activity is consistent with the 
purposes of the entity; 

(ii) The entity has no outstanding 
debt that would be a financial account 
under § 1.1471–5(b)(1)(iii); and 

(iii) The entity otherwise maintains 
financial accounts only for exempt 
beneficial owners. 

(i) Effective/applicability date. This 
section applies January 28, 2013. 

[T.D. 9610, 78 FR 5976, Jan. 28, 2013] 

§ 1.1472–1 Withholding on NFFEs. 

(a) In general. This section provides 
rules that a withholding agent must 
apply to determine its obligations to 
withhold under section 1472 on 
withholdable payments made to a 
payee that is an NFFE. A participating 
FFI that complies with its withholding 
obligations under § 1.1471–4(b) will be 
deemed to satisfy its obligations under 
section 1472 with respect to 
withholdable payments made to NFFEs 
that are account holders. The rules of 
this section will apply, however, in the 
case of a participating FFI acting as a 
withholding agent with respect to a 
payment made to an NFFE that is not 
an account holder (for example, a pay-
ment with respect to a contract that 
does not constitute a financial ac-
count). See § 1.1473–1(a)(4)(vi), however, 
for rules excepting from the definition 
of withholdable payment certain pay-
ments of U.S. source FDAP income 
made prior to January 1, 2017, with re-
spect to an offshore obligation. 

(b) Withholdable payments made to an 
NFFE—(1) In general. Except as other-
wise provided in paragraph (b)(2) of this 
section (providing transitional relief) 
or paragraph (c) of this section (pro-
viding exceptions for payments to an 
excepted NFFE, a WP or WT, or an ex-
empt beneficial owner), a withholding 
agent must withhold 30 percent of any 
withholdable payment made after De-

cember 31, 2013, to a payee that is an 
NFFE unless— 

(i) The beneficial owner of such pay-
ment is the NFFE or any other NFFE; 

(ii) The withholding agent can, pur-
suant to paragraph (d) of this section, 
treat the beneficial owner of the pay-
ment as an NFFE that does not have 
any substantial U.S. owners, or as an 
NFFE that has identified its substan-
tial U.S. owners; and 

(iii) The withholding agent reports 
the information described in § 1.1474– 
1(i)(2) relating to any substantial U.S. 
owners of the beneficial owner of such 
payment. 

(2) Transitional relief. For any 
withholdable payment made prior to 
January 1, 2015, with respect to a pre-
existing obligation to a payee that is 
not a prima facie FFI and for which a 
withholding agent does not have docu-
mentation indicating the payee’s sta-
tus as a passive NFFE with one or 
more substantial U.S. owners, the 
withholding agent is not required to 
withhold under this section or report 
under § 1.1474–1(i)(2) (describing the re-
porting obligations of withholding 
agents with respect to NFFEs). 

(c) Exceptions—(1) Beneficial owner 
that is an excepted NFFE. A withholding 
agent is not required to withhold under 
section 1472(a) and paragraph (b) of this 
section on a withholdable payment (or 
portion thereof) if the withholding 
agent can treat the payment as bene-
ficially owned by an excepted NFFE. 
An excepted NFFE means an NFFE that 
is— 

(i) Publicly traded corporation. A cor-
poration the stock of which is regu-
larly traded on one or more established 
securities markets for the calendar 
year. 

(A) Regularly traded. For purposes of 
this section, stock of a corporation is 
regularly traded on one or more estab-
lished securities markets for a cal-
endar year if— 

(1) One or more classes of stock of 
the corporation that, in the aggregate, 
represent more than 50 percent of the 
total combined voting power of all 
classes of stock of such corporation en-
titled to vote and of the total value of 
the stock of such corporation are listed 
on such market or markets during the 
prior calendar year; and 
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