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APPENDIX D TO PART 682—POLICY FOR 
WAIVING THE SECRETARY’S RIGHT TO 
RECOVER OR REFUSE TO PAY INTER-
EST BENEFITS, SPECIAL ALLOWANCE, 
AND REINSURANCE ON STAFFORD, 
PLUS, SUPPLEMENTAL LOANS FOR 
STUDENTS, AND CONSOLIDATION PRO-
GRAM LOANS INVOLVING LENDERS’ 
VIOLATIONS OF FEDERAL REGULA-
TIONS PERTAINING TO DUE DILIGENCE 
IN COLLECTION OR TIMELY FILING OF 
CLAIMS [BULLETIN 88–G–138] 

NOTE: The following is a reprint of Bulletin 
88–G–138, issued on March 11, 1988, with modi-
fications made to reflect changes in the pro-
gram regulations. For a loan that has lost 
reinsurance prior to December 1, 1992, this 
policy applies only through November 30, 
1995. For a loan that loses reinsurance on or 
after December 1, 1992, this policy applies 
until 3 years after the default claim filing 
deadline. For the purpose of determining the 
3-year deadline, reinsurance is lost on the 
later of (a) 3 years from the last date the 
claim could have been filed for claim pay-
ment with the guaranty agency for a claim 
that was not filed; or (b) 3 years from the 
date the guaranty agency rejected the claim, 
for a claim that was filed. These deadlines 
are extended by periods during which collec-
tion activities are suspended due to the fil-
ing of a bankruptcy petition. 

INTRODUCTION 

(1) This letter sets forth the circumstances 
under which the Secretary, pursuant to sec-
tions 432(a)(5) and (6) of the Higher Edu-
cation Act of 1965 and 34 CFR 682.406(b) and 
682.413(f), will waive certain of the Sec-
retary’s rights and claims with respect to 
Stafford Loans, PLUS, Supplemental Loans 
for Students (SLS), and Consolidation Pro-
gram loans made under a guaranty agency 
program that involve violations of Federal 
regulations pertaining to due diligence in 
collection or timely filing. (These programs 
are collectively referred to in this letter as 
the FFEL Program.) This policy applies to 
due diligence violations on loans for which 
the first day of delinquency occurred on or 
after March 10, 1987 (the effective date of the 
November 10, 1986 due diligence regulations) 
and to timely filing violations occurring on 
or after December 26, 1986, whether or not 

the affected loans have been submitted as 
claims to the guaranty agency. 

(2) The Secretary has been implementing a 
variety of regulatory and administrative ac-
tions to minimize defaults in the FFEL Pro-
gram. As a part of this effort, the Secretary 
published final regulations on November 10, 
1986, requiring lenders and guaranty agencies 
to undertake specific due diligence activities 
to collect delinquent and defaulted loans, 
and establishing deadlines for the filing of 
claims by lenders with guaranty agencies. In 
recognition of the time required for agencies 
and lenders to modify their internal proce-
dures, the Secretary delayed for four months 
the date by which lenders were required to 
comply with the new due diligence require-
ments. Thus, § 682.411 of the regulations, 
which established minimum due diligence 
procedures that a lender must follow in order 
for a guaranty agency to receive reinsurance 
on a loan, became effective for loans for 
which the first day of delinquency occurred 
on or after March 10, 1987. The regulations 
make clear that compliance with these min-
imum requirements, and with the new time-
ly filing deadlines, is a condition for an 
agency’s receiving or retaining reinsurance 
payments made by the Secretary on a loan. 
See 34 CFR 682.406(a)(3), (a)(5), (a)(6), and 
682.413(b). The regulations also specify that a 
lender must comply with § 682.411 and with 
the applicable filing deadline as a condition 
for its right to receive or retain interest ben-
efits and special allowance on a loan for cer-
tain periods. See 34 CFR 682.300(b)(2)(vii), 
682.302(d)(1)(iv), 682.413(a)(1). 

(3) The Department has received inquiries 
regarding the procedures by which a lender 
may cure a violation of § 682.411 regarding 
diligent loan collection, or of the 90-day 
deadline for the filing of default claims 
found in § 682.406(a)(3) and (a)(5), in order to 
reinstate the agency’s right to reinsurance 
and the lender’s right to interest benefits 
and special allowance. Preliminarily, please 
note that, absent an exercise of the Sec-
retary’s waiver authority, a guaranty agency 
may not receive or retain reinsurance pay-
ments on a loan on which the lender has vio-
lated the Federal due diligence or timely fil-
ing requirements, even if the lender has fol-
lowed a cure procedure established by the 
agency. Under §§ 682.406(b) and 682.413(f), the 
Secretary—not the guaranty agency—de-
cides whether to reinstate reinsurance cov-
erage on a loan involving such a violation or 
any other violation of Federal regulations. A 
lender’s violation of a guaranty agency’s re-
quirement that affects the agency’s guar-
antee coverage also affects reinsurance cov-
erage. See §§ 682.406(a)(7) and 682.413(b). As 
§§ 682.406(a)(7) and 682.413(b) make clear, a 
guaranty agency’s cure procedures are rel-
evant to reinsurance coverage only insofar 
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as they allow for cure of violations of re-
quirements established by the agency affect-
ing the loan insurance it provides to lenders. 
In addition, all those requirements must be 
submitted to the Secretary for review and 
approval under 34 CFR 682.401(d). 

(4) References throughout this letter to 
‘‘due diligence and timely filing’’ rules, re-
quirements, and violations should be under-
stood to mean only the Federal rules cited 
above, unless the context clearly requires 
otherwise. 

A. SCOPE 

This letter outlines the Secretary’s waiver 
policy regarding certain violations of Fed-
eral due diligence or timely filing require-
ments on a loan insured by a guaranty agen-
cy. Unless your agency receives notification 
to the contrary, or the lender’s violation in-
volves fraud or other intentional mis-
conduct, you may treat as reinsured any oth-
erwise reinsured loan involving such a viola-
tion that has been cured in accordance with 
this letter. 

B. DUTY OF A GUARANTY AGENCY TO ENFORCE 
ITS STANDARDS 

As noted above, a lender’s violation of a 
guaranty agency’s requirement that affects 
the agency’s guarantee coverage also affects 
reinsurance coverage. Thus, as a general 
rule, an agency that fails to enforce such a 
requirement and pays a default claim involv-
ing a violation is not eligible to receive rein-
surance on the underlying loan. However, in 
light of the waiver policy outlined below, 
which provides more stringent cure proce-
dures for violations occurring on or after 
May 1, 1988 than for pre-May 1, 1988 viola-
tions, some guaranty agencies with more 
stringent policies than the policy outlined 
below for the pre-May 1 violations have indi-
cated that they wish to relax their own poli-
cies for violations of agency rules during 
that period. While the Secretary does not en-
courage any agency to do so, the Secretary 
will permit an agency to take either of the 
following approaches to its enforcement of 
its own due diligence and timely filing rules 
for violations occurring before May 1, 1988. 

(1) The agency may continue to enforce its 
rules, even if they result in the denial of 
guarantee coverage by the agency on other-
wise reinsurable loans; or 

(2) The agency may decline to enforce its 
rules as to any loan that would be reinsured 
under the retrospective waiver policy out-
lined below. In other words, for violations of 
a guaranty agency’s due diligence and timely 
filing rules occurring before May 1, 1988, a 
guaranty agency is authorized, but not re-
quired, to retroactively revise its own due 
diligence and timely filing standards to treat 
as guaranteed any loan amount that is rein-
sured under the retrospective enforcement 

policy outlined in section I.C.1. However, for 
any violation of an agency’s due diligence or 
timely filing rules occurring on or after May 
1, 1988, the agency must resume enforcing 
those rules in accordance with their terms, 
in order to receive reinsurance payments on 
the underlying loan. For these post-April 30 
violations, and for any other violation of an 
agency’s rule affecting its guarantee cov-
erage, the Secretary will treat as reinsured 
all loans on which the agency has engaged 
in, and documented, a case-by-case exercise 
of reasonable discretion allowing for guar-
antee coverage to be continued or reinstated 
notwithstanding the violation. But any 
agency that otherwise fails, or refuses, to en-
force such a rule does so without the benefit 
of reinsurance coverage on the affected 
loans, and the lenders continue to be ineli-
gible for interest benefits and special allow-
ance thereon. 

C. DUE DILIGENCE 

Under 34 CFR 682.200, default on a FFEL 
Program loan occurs when a borrower fails 
to make a payment when due, provided this 
failure persists for 270 days for loans payable 
in monthly installments, or for 330 days for 
loans payable in less frequent installments. 
The 270/330-day default period applies regard-
less of whether payments were missed con-
secutively or intermittently. For example, if 
the borrower, on a loan payable in monthly 
installments, makes his January 1st pay-
ment on time, his February 1st payment two 
months late (April 1st), his March 1st pay-
ment 3 months late (June 1st), and makes no 
further payments, the delinquency period be-
gins on February 2nd, with the first delin-
quency, and default occurs on December 
27th, when the April payment becomes 270 
days past due. The lender must treat the 
payment made on April 1st as the February 
1st payment, since the February 1st payment 
had not been made prior to that time. Simi-
larly, the lender must treat the payment 
made on June 1st as the March 1st payment, 
since the March payment had not been made 
prior to that time. 

NOTE: Lenders are strongly encouraged to 
exercise forbearance, prior to default, for the 
benefit of borrowers who have missed pay-
ments intermittently but have otherwise in-
dicated willingness to repay their loans. See 
34 CFR 682.211. The forbearance process helps 
to reduce the incidence of default, and serves 
to emphasize for the borrower the impor-
tance of compliance with the repayment ob-
ligation. 

D. TIMELY FILING 

(1) The 90-day filing period applicable to 
FFEL Program default claims is described in 
34 CFR 682.406(a)(5). The 90-day filing period 
begins at the end of the 270/330-day default 
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period. The lender ordinarily must file a de-
fault claim on a loan in default by the end of 
the filing period. However, the lender may, 
but need not, file a claim on that loan before 
the 360th day of delinquency (270-day default 
period plus 90-day filing period) if the bor-
rower brings the account less than 270 days 
delinquent before the 360th day. Thus, in the 
above example, if the borrower makes the 
April 1st payment on December 28th, that 
payment makes the loan 241 days delinquent, 
and the lender may, but need not, file a de-
fault claim on the loan at that time. If, how-
ever, the loan again becomes 270 days delin-
quent, the lender must file a default claim 
within 90 days thereafter (unless the loan is 
again brought to less than 270 days delin-
quent prior to the end of that 90-day period). 
In other words, the Secretary will permit a 
lender to treat payments made during the 
filing period as curing the default if those 
payments are sufficient to make the loan 
less than 270 days delinquent. 

(2) Section I of this letter outlines the Sec-
retary’s waiver policy for due diligence and 
timely filing violations. As noted above, to 
the extent that it results in the imposition 
of a lesser sanction than that available to 
the Secretary by statute or regulation, this 
policy reflects the exercise of the Secretary’s 
authority to waive the Secretary’s rights 
and claims in this area. Section II discusses 
the issue of the due date of the first payment 
on a loan and the application of the waiver 
policy to that issue. Section III provides 
guidance on several issues related to due 
diligence and timely filing as to which clari-
fication has been requested by some program 
participants. 

I. WAIVER POLICY 

A. DEFINITIONS 

The following definitions apply to terms 
used throughout this letter: 

Full payment means payment by the bor-
rower, or another person (other than the 
lender) on the borrower’s behalf, in an 
amount at least as great as the monthly pay-
ment amount required under the existing 
terms of the loan, exclusive of any forbear-
ance agreement in force at the time of the 
default. (For example, if the original repay-
ment schedule or agreement called for pay-
ments of $50 per month, but a forbearance 
agreement was in effect at the time of de-
fault that allowed the borrower to pay $25 
per month for a specified time, and the bor-
rower defaulted in making the reduced pay-
ments, a full payment would be $50, or two 
$25 payments in accordance with the original 
repayment schedule or agreement.) In the 
case of a payment made by cash, money 
order, or other means that do not identify 
the payor that is received by a lender after 
the date of this letter, that payment may 
constitute a full payment only if a senior of-

ficer of the lender or servicing agent cer-
tifies that the payment was not made by or 
on behalf of the lender or servicing agent. 

Earliest unexcused violation means: 
(a) In cases when reinsurance is lost due to 

a failure to timely establish a first payment 
due date, the earliest unexcused violation 
would be the 46th day after the date the first 
payment due date should have been estab-
lished. 

(b) In cases when reinsurance is lost due to 
a gap of 46 days, the earliest unexcused vio-
lation date would be the 46th day following 
the last collection activity. 

(c) In cases when reinsurance is lost due to 
three or more due diligence violations of 6 
days or more, the earliest unexcused viola-
tion would be the day after the date of de-
fault. 

(d) In cases when reinsurance is lost due to 
a timely filing violation, the earliest unex-
cused violation would be the day after the 
filing deadline. 

Reinstatement with respect to reinsurance 
coverage means the reinstatement of the 
guaranty agency’s right to receive reinsur-
ance payments on the loan after the date of 
reinstatement. Upon reinstatement of rein-
surance, the borrower regains the right to 
receive forbearance or deferments, as appro-
priate. Reinstatement with respect to rein-
surance on a loan also includes reinstate-
ment of the lender’s right to receive interest 
and special allowance payments on that 
loan. 

Gap in collection activity on a loan means: 
(a) The period between the initial delin-

quency and the first collection activity; 
(b) The period between collection activities 

(a request for preclaims assistance is consid-
ered a collection activity); 

(c) The period between the last collection 
activity and default; or 

(d) The period between the date a lender 
discovers a borrower has ‘‘skipped’’ and the 
lender’s first skip-tracing activity. 

NOTE: The concept of ‘‘gap’’ is used herein 
simply as one measure of collection activity. 
This definition applies to loans subject to 
the FFEL and PLUS programs regulations 
published on or after November 10, 1986. For 
those loans, not all gaps are violations of the 
due diligence rules. 

Violation with respect to the due diligence 
requirements in § 682.411 means the failure to 
timely complete a required diligent phone 
contact effort, the failure to timely send a 
required letter (including a request for 
preclaims assistance), or the failure to time-
ly engage in a required skip-tracing activity. 
If during the delinquency period a gap of 
more than 45 days occurs (more than 60 days 
for loans with a transfer), the lender must 
satisfy the requirement outlined in I.D.1. for 
reinsurance to be reinstated. The day after 
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the 45-day gap (or 60 for loans with a trans-
fer) will be considered the date that the vio-
lation occurred. 

Transfer means any action, including, but 
not limited to, the sale of the loan, that re-
sults in a change in the system used to mon-
itor or conduct collection activity on a loan 
from one system to another. 

B. General 
1. Resumption of Interest and Special Allow-

ance Billing on Loans Involving Due Diligence 
or Timely Filing Violations. For any loan on 
which a cure is required under this letter in 
order for the agency to receive any reinsur-
ance payment, the lender may resume billing 
for interest and special allowance on the 
loan only for periods following its comple-
tion of the required cure procedure. 

2. Reservation of the Secretary’s Right to 
Strict Enforcement. While this letter describes 
the Secretary’s general waiver policy, the 
Secretary retains the option of refusing to 
permit or recognize cures, or of insisting on 
strict enforcement of the remedies estab-
lished by statute or regulation, in cases 
where, in the Secretary’s judgment, a lender 
has committed an excessive number of se-
vere violations of due diligence or timely fil-
ing rules and in cases where the best inter-
ests of the United States otherwise require 
strict enforcement. More generally, this bul-
letin states the Secretary’s general policy 
and is not intended to limit in any way the 
authority and discretion afforded the Sec-
retary by statute or regulation. 

3. Interest, Special Allowance, and Reinsur-
ance Repayment Required as a Condition for 
Exercise of the Secretary’s Waiver Authority. 
The Secretary’s waiver of the right to re-
cover or refuse to pay reinsurance, interest 
benefits, or special allowance payments, and 
recognition of cures for due diligence and 
timely filing violations, are conditioned on 
the following: 

a. The guaranty agency and lender must 
ensure that the lender repays all interest 
benefits and special allowance received on 
loans involving violations occurring prior to 
May 1, 1988, for which the lender is ineligible 
under the waiver policy for the ‘‘retrospec-
tive period’’ described in section I.C.1., or 
under the waiver policy for timely filing vio-
lations described in section I.E.1., by an ad-
justment to one of the next three quarterly 
billings for interest benefits and special al-
lowance submitted by the lender in a timely 
manner after May 1, 1988. The guaranty 
agency’s responsibility in this regard is sat-
isfied by receipt of a certification from the 
lender that this repayment has been made in 
full. 

b. The guaranty agency, on or before Octo-
ber 1, 1988, must repay all reinsurance re-
ceived on loans involving violations occur-
ring prior to May 1, 1988, for which the agen-
cy is ineligible under the waiver policy for 
the ‘‘retrospective period’’ described in sec-

tion I.C.1., or under the waiver policy for 
timely filing violations described in section 
I.E.1. Pending completion of the repayment 
described above, a lender or guaranty agency 
may submit billings to the Secretary on 
loans that are eligible for reinsurance under 
the waiver policy in this letter until it 
learns that repayment in full will not be 
made, or until the deadline for a repayment 
has passed without it being made, whichever 
is earlier. Of course, a lender or guaranty 
agency is prohibited from billing the Sec-
retary for program payments on any loan 
amount that is not eligible for reinsurance 
under the waiver policy outlined in this let-
ter. In addition to the repayments required 
above, any amounts received in the future in 
violation of this prohibition must imme-
diately be repaid to the Secretary. 

4. Applicability of the Waiver Policy to Par-
ticular Classes of Loans. The policy outlined 
in this letter applies only to a loan for which 
the first day of the 180/240-day or 270/330-day 
default period (as applicable) that ended 
with default by the borrower occurred on or 
after March 10, 1987, or, in the case of a time-
ly filing violation, December 26, 1986, and 
that involves violations only of the due dili-
gence or timely filing requirements or both. 
For a loan that has lost reinsurance prior to 
December 1, 1992, this policy applies only 
through November 30, 1995. For a loan that 
loses reinsurance on or after December 1, 
1992, this policy applies until 3 years after 
the default claim filing deadline. 

5. Excuse of Certain Due Diligence Violations. 
Except as noted in section II, if a loan has 
due diligence violations but was later cured 
and brought current, those violations will 
not be considered in determining whether a 
loan was serviced in accordance with 34 CFR 
682.411. Guarantors must review the due dili-
gence for the 180/240 or 270/330-day period (as 
applicable) prior to the default date ensuring 
the due date of the first payment not later 
made is the correct payment due date for the 
borrower. 

6. Excuse of Timely Filing Violations Due to 
Performance of a Guaranty Agency’s Cure Pro-
cedures. If, prior to May 1, 1988, and prior to 
the filing deadline, a lender commenced the 
performance of collection activities specifi-
cally required by the guaranty agency to 
cure a due diligence violation on a loan, the 
Secretary will excuse the lender’s timely fil-
ing violation if the lender completes the ad-
ditional activities within the time period 
permitted by the guaranty agency and files a 
default claim on the loan not more than 45 
days after completing the additional activi-
ties. 

7. Treatment of Accrued Interest on ‘‘Cured’’ 
Claims. For any loan involving any violation 
of the due diligence or timely filing rules for 
which a ‘‘cure’’ is required under section I.C. 
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or I.E., for the agency to receive a reinsur-
ance payment, the Secretary will not reim-
burse the guaranty agency for any unpaid in-
terest accruing after the date of the earliest 
unexcused violation occurring after the last 
payment received before the cure is accom-
plished, and prior to the date of reinstate-
ment of reinsurance coverage. The lender 
may capitalize unpaid interest accruing on 
the loan from the date of the earliest unex-
cused violation to the date of the reinstate-
ment of reinsurance coverage. However, if 
the agency later files a claim for reinsurance 
on that loan, the agency must deduct this 
capitalized interest from the amount of the 
claim. Some cures will not reinstate cov-
erage. For treatment of accrued interest in 
those cases, see section I.E.1.c. 

C. Waiver Policy for Violations of the Federal 
Due Diligence in Collection Requirements (34 
CFR 682.411) 

A violation of the due diligence in collec-
tion rules occurs when a lender fails to meet 
the requirements found in 34 CFR 682.411. 
However, if a lender makes all required calls 
and sends all required letters during any of 
the delinquency periods described in that 
section, the lender is considered to be in 
compliance with that section for that period, 
even if the letters were sent before the calls 
were made. The special provisions for trans-
fers apply whenever the violation(s) and, if 
applicable, the gap, were due to a transfer, as 
defined in section I.A. 

1. Retrospective Period. For one or more due 
diligence violations occurring during the pe-
riod March 10, 1987–April 30, 1988— 

a. There will be no reduction or recovery 
by the Secretary of payments to the lender 
or guaranty agency if no gap of 46 days or 
more (61 days or more for a transfer) exists. 

b. If a gap of 46–60 days (61–75 days for a 
transfer) exists, principal will be reinsured, 
but accrued interest, interest benefits, and 
special allowance otherwise payable by the 
Secretary for the delinquency period are lim-
ited to amounts accruing through the date of 
default. 

c. If a gap of 61 days or more (76 days or 
more for a transfer) exists, the borrower 
must be located after the gap, either by the 
agency or the lender, in order for reinsur-
ance on the loan to be reinstated. (See sec-
tion I.E.1.d., for a description of acceptable 
evidence of location.) In addition, if the loan 
is held by the lender or after March 15, 1988, 
the lender must follow the steps described in 
section I.E.1., or receive a full payment or a 
new signed repayment agreement, in order 
for the loan to again be eligible for reinsur-
ance. The lender must repay all interest ben-
efits and special allowance received for the 
period beginning with its earliest unexcused 
violation, occurring after the last payment 
received before the cure is accomplished, and 
ending with the date, if any, that reinsur-
ance on the loan is reinstated. 

2. Prospective Period. For due diligence vio-
lations occurring on or after May 1, 1988 
based on due dates prior to October 6, 1998— 

a. There will be no reduction or recovery 
by the Secretary of payments to the lender 
or guaranty agency if there is no violation of 
Federal requirements of 6 days or more (21 
days or more for a transfer.) 

b. If there exist not more than two viola-
tions of 6 days or more each (21 days or more 
for a transfer), and no gap of 46 days or more 
(61 days or more for a transfer) exists, prin-
cipal will be reinsured, but accrued interest, 
interest benefits, and special allowance oth-
erwise payable by the Secretary for the de-
linquency period will be limited to amounts 
accruing through the date of default. How-
ever, the lender must complete all required 
activities before the claim filing deadline, 
except that a preclaims assistance request 
must be made before the 240th day of delin-
quency. If the lender fails to make this re-
quest by the 240th day, the Secretary will 
not pay any accrued interest, interest bene-
fits, and special allowance for the most re-
cent 180 days prior to default. If the lender 
fails to complete any other required activity 
before the claim filing deadline, accrued in-
terest, interest benefits, and special allow-
ance otherwise payable by the Secretary for 
the delinquency period will be limited to 
amounts accruing through the 90th day be-
fore default. 

c. If there exist three violations of 6 days 
or more each (21 days or more for a transfer) 
and no gap of 46 days or more (61 days or 
more for a transfer), the lender must satisfy 
the requirements outlined in I.E.1., or re-
ceive a full payment or a new signed repay-
ment agreement in order for reinsurance on 
the loan to be reinstated. The Secretary does 
not pay any interest benefits or special al-
lowance for the period beginning with the 
lender’s earliest unexcused violation occur-
ring after the last payment received before 
the cure is accomplished, and ending with 
the date, if any, that reinsurance on the loan 
is reinstated. 

d. If there exist more than three violations 
of 6 days or more each (21 days or more for 
a transfer) of any type, or a gap of 46 days (61 
days for a transfer) or more and at least one 
violation, the lender must satisfy the re-
quirement outlined in section I.D.1., for rein-
surance on the loan to be reinstated. The 
Secretary does not pay any interest benefits 
or special allowance for the period beginning 
with the lender’s earliest unexcused viola-
tion occurring after the last payment re-
ceived before the cure is accomplished, and 
ending with the date, if any, that reinsur-
ance on the loan is reinstated. 

3. Post 1998 Amendments. For due diligence 
violations based on due dates on or after Oc-
tober 6, 1998— 

a. There will be no reduction or recovery 
by the Secretary of payments to the lender 
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or guaranty agency if there is no violation of 
Federal requirements of 6 days or more (21 
days or more for a transfer). 

b. If there exist not more than two viola-
tions of 6 days or more each (21 days or more 
for a transfer), and no gap of 46 days or more 
(61 days or more for a transfer) exists, prin-
cipal will be reinsured, but accrued interest, 
interest benefits, and special allowance oth-
erwise payable by the Secretary for the de-
linquency period will be limited to amounts 
accruing through the date of default. How-
ever, the lender must complete all required 
activities before the claim filing deadline, 
except that a default aversion assistance re-
quest must be made before the 330th day of 
delinquency. If the lender fails to make this 
request by the 330th day, the Secretary will 
not pay any accrued interest, interest bene-
fits, and special allowance for the most re-
cent 270 days prior to default. If the lender 
fails to complete any other required activity 
before the claim filing deadline, accrued in-
terest, interest benefits, and special allow-
ance otherwise payable by the Secretary for 
the delinquency period will be limited to 
amounts accruing through the 90th day be-
fore default. 

c. If there exist three violations of 6 days 
or more each (21 days or more for a transfer) 
and no gap of 46 days or more (61 days or 
more for a transfer), the lender must satisfy 
the requirements outlined in I.E.1. or receive 
a full payment or a new signed repayment 
agreement in order for reinsurance on the 
loan to be reinstated. The Secretary does not 
pay any interest benefits or special allow-
ance for the period beginning with the lend-
er’s earliest unexcused violation occurring 
after the last payment received before the 
cure is accomplished, and ending with the 
date, if any, that reinsurance on the loan is 
reinstated. 

d. If there exist more than three violations 
of 6 days or more each (21 days or more for 
a transfer) of any type, or a gap of 46 days (61 
days for a transfer) or more and at least one 
violation, the lender must satisfy the re-
quirement outlined in section I.D.1. for rein-
surance on the loan to be reinstated. The 
Secretary does not pay any interest benefits 
or special allowance for the period beginning 
with the lender’s earliest unexcused viola-
tion occurring after the last payment re-
ceived before the cure is accomplished and 
ending with the date, if any, that reinsur-
ance on the loan is reinstated. 

D. Reinstatement of Reinsurance Coverage for 
Certain Egregious Due Diligence Violations. 

1. Cures. In the case of a loan involving vio-
lations described in section I.C.2.d. or 
I.C.3.d., the lender may utilize either of the 
two procedures described in section I.D.1.a or 
I.D.1.b. for obtaining reinstatement of rein-
surance coverage on the loan. 

a. After the violations occur, the lender ob-
tains a new repayment agreement signed by 

the borrower. The repayment agreement 
must comply with the repayment period lim-
itations set out in 34 CFR 682.209(a)(8) and 
682.209(h)(2); or 

b. After the violations occur, the lender ob-
tains one full payment. If the borrower later 
defaults, the guaranty agency must obtain 
evidence of this payment (e.g., a copy of the 
check) from the lender. 

2. Borrower Deemed Current as of Date of 
Cure. On the date the lender receives a new 
signed repayment agreement or the curing 
payment under section I.D.1., reinsurance 
coverage on the loan is reinstated, and the 
borrower must be deemed by the lender to be 
current in repaying the loan and entitled to 
all rights and benefits available to borrowers 
who are not in default. The lender must then 
follow the collection and timely filing re-
quirements applicable to the loan. 

E. Cures for Timely Filing Violations and Cer-
tain Due Diligence Violations 

1. Default Claims. 
a. Reinstatement of Insurance Coverage. Ex-

cept as noted in section I.B.6., in order to ob-
tain reinstatement of reinsurance coverage 
on a loan in the case of a timely filing viola-
tion, a due diligence violation described in 
section I.C.2.c. or I.C.3.c., or a due diligence 
violation described in section I.C.1.c. where 
the lender holds the loan on or after March 
15, 1988, the lender must first locate the bor-
rower after the gap, or after the date of the 
last violation, as applicable. (See section 
I.E.1.d. for description of acceptable evidence 
of location.) Within 15 days thereafter, the 
lender must send to the borrower, at the ad-
dress at which the borrower was located, (i) 
a new repayment agreement, to be signed by 
the borrower, that complies with the ten- 
year repayment limitations in 34 CFR 
682.209(a)(7), along with (ii) a collection let-
ter indicating in strong terms the serious-
ness of the borrower’s delinquency and its 
potential effect on his or her credit rating if 
repayment is not commenced or resumed. If, 
within 15 days after the lender sends these 
items, the borrower fails to make a full pay-
ment or to sign and return the new repay-
ment agreement, the lender must, within 5 
days thereafter, diligently attempt to con-
tact the borrower by telephone. Within 5–10 
days after completing these efforts, the lend-
er must again diligently attempt to contact 
the borrower by telephone. Finally, within 5– 
10 days after completing these efforts, the 
lender must send a forceful collection letter 
indicating that the entire unpaid balance of 
the loan is due and payable, and that, unless 
the borrower immediately contacts the lend-
er to arrange repayment, the lender will be 
filing a default claim with the guaranty 
agency. 

b. Borrower Deemed Current Under Certain 
Circumstances. If, at any time on or before 
the 30th day after the lender completes the 
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additional collection efforts described in sec-
tion I.E.1.a., or the 270th day of delinquency, 
whichever is later, the lender receives a full 
payment or a new signed repayment agree-
ment, reinsurance coverage on the loan is re-
instated on the date the lender receives the 
full payment or new agreement. The bor-
rower must be deemed by the lender to be 
current in repaying the loan and entitled to 
all rights and benefits available to borrowers 
who are not in default. In the case of a time-
ly filing violation on a loan for which the 
borrower is deemed current under this para-
graph, the lender is ineligible to receive in-
terest benefits and special allowance accru-
ing from the date of the violation to the date 
of reinstatement of reinsurance coverage on 
the loan. 

c. Borrower Deemed in Default Under Certain 
Circumstances. If the borrower does not make 
a full payment, or sign and return the new 
repayment agreement, on or before the 30th 
day after the lender completes the additional 
collection efforts described in section 
I.E.1.a., or the 270th day of delinquency, 
whichever is later, the lender must deem the 
borrower to be in default. The lender must 
then file a default claim on the loan, accom-
panied by acceptable evidence of location 
(see section I.E.1.d.), within 30 days after the 
end of the 30-day period. Reinsurance cov-
erage, and therefore the lender’s right to re-
ceive interest benefits and special allowance, 
is not reinstated on a loan involving these 
circumstances. However, the Secretary will 
honor reinsurance claims submitted in ac-
cordance with this paragraph on the out-
standing principal balance of those loans, on 
unpaid interest as provided in section I.B.7., 
and for reimbursement of eligible supple-
mental preclaims assistance costs. In the 
case of a timely filing violation on a loan for 
which the borrower is deemed in default 
under this paragraph, the lender is ineligible 
to receive interest benefits and special al-
lowance accruing from the date of the viola-
tion. 

d. Acceptable Evidence of Location. Only the 
following documentation is acceptable as 
evidence that the lender has located the bor-
rower: 

(1) A postal receipt signed by the borrower 
not more than 15 days prior to the date on 
which the lender sent the new repayment 
agreement, indicating acceptance of cor-
respondence from the lender by the borrower 
at the address shown on the receipt; or 

(2) Documentation submitted by the lender 
showing— 

(i) The name, identification number, and 
address of the lender; 

(ii) The name and Social Security number 
of the borrower; and 

(iii) A signed certification by an employee 
or agent of the lender, that— 

(A) On a specified date, he or she spoke 
with or received written communication (at-

tached to the certification) from the bor-
rower on the loan underlying the default 
claim, or a parent, spouse, sibling, room-
mate, or neighbor of the borrower; 

(B) The address and, if available, telephone 
number of the borrower were provided to the 
lender in the telephone or written commu-
nication; and 

(C) In the case of a borrower whose address 
or telephone number was provided to the 
lender by someone other than the borrower, 
the new repayment agreement and the letter 
sent by the lender pursuant to section 
I.E.1.a., had not been returned undelivered as 
of 20 days after the date those items were 
sent, for due diligence violations described in 
section I.C.1.c. where the lender holds the 
loan on the date of this letter, and as of the 
date the lender filed a default claim on the 
cured loan, for all other violations. 

2. Death, Disability, and Bankruptcy Claims. 
The Secretary will honor a death or dis-
ability claim on an otherwise eligible loan 
notwithstanding the lender’s failure to meet 
the 60-day timely filing requirement (See 34 
CFR 682.402(g)(2)(i)). However, the Secretary 
will not reimburse the guaranty agency if, 
before the date the lender determined that 
the borrower died or was totally and perma-
nently disabled, the lender had violated the 
Federal due diligence or timely filing re-
quirements applicable to that loan, except in 
accordance with the waiver policy described 
above. Interest that accrued on the loan 
after the expiration of the 60-day filing pe-
riod remains ineligible for reimbursement by 
the Secretary, and the lender must repay all 
interest and special allowance received on 
the loan for periods after the expiration of 
the 60-day filing period. The Secretary has 
determined that, in the vast majority of 
cases, the failure of a lender to comply with 
the timely filing requirement applicable to 
bankruptcy claims (§ 682.402(g)(2)(iv)) causes 
irreparable harm to the guaranty agency’s 
ability to contest the discharge of the loan 
by the court, or to otherwise collect from 
the borrower. Therefore, the Secretary has 
decided not to excuse violations of the time-
ly filing requirement applicable to bank-
ruptcy claims, except when the lender can 
demonstrate that the bankruptcy action has 
concluded and that the loan has not been dis-
charged in bankruptcy or, if previously dis-
charged, has been the subject of a reversal of 
the discharge. In that case, the lender must 
return the borrower to the appropriate sta-
tus that existed prior to the filing of the 
bankruptcy claim unless the status has 
changed due solely to passage of time. In the 
latter case, the lender must place the bor-
rower in the status that would exist had no 
bankruptcy claim been filed. If the borrower 
is delinquent after the loan is determined 
nondischargeable, the lender should grant 
administrative forbearance to bring the bor-
rower’s account current as provided in 
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§ 682.211(f)(4) and § 682.402(f)(5)(ii) and (f)(6). 
The Secretary will not reimburse the guar-
anty agency for interest for the period begin-
ning on the filing deadline for the bank-
ruptcy claim and ending on the date the loan 
becomes eligible again for reinsurance. Rein-
surance is reinstated on the date the bank-
ruptcy action concludes and the loan is not 
discharged or on the date a previous dis-
charge is reversed. 

II. Due Date of First Payment. Section 
682.411(b)(1) refers to the ‘‘due date of the 
first missed payment not later made’’ as one 
way to determine the first day of delin-
quency on a loan. Section 682.209(a)(3) states 
that, generally, the repayment period on an 
FFEL Program loan begins some number of 
months after the month in which the bor-
rower ceases at least half-time study. Where 
the borrower enters the repayment period 
with the lender’s knowledge, the first pay-
ment due date may be set by the lender, pro-
vided it falls within a reasonable time after 
the first day of the month in which the re-
payment period begins. In this situation, the 
Secretary generally permits a lender to 
allow the borrower up to 45 days from the 
first day of repayment to make the first pay-
ment (unless the lender establishes the first 
day of repayment under § 682.209(a)(3)(ii)(E)). 

1. In cases where the lender learns that the 
borrower has entered the repayment period 
after the fact, current § 682.411 treats the 30th 
day after the lender receives this informa-
tion as the first day of delinquency. In the 
course of discussion with lenders, the Sec-
retary has learned that many lenders have 
not been using the 30th day after receipt of 
notice that the repayment period has begun 
(‘‘the notice’’) as the first payment due date. 
In recognition of this apparently widespread 
practice, the Secretary has decided that, 
both retrospectively and prospectively, a 
lender should be allowed to establish a first 
payment due date within 60 days after re-
ceipt of the notice, to capitalize interest ac-
cruing up to the first payment due date, and 
to exercise forbearance with respect to the 
period during which the borrower was in the 
repayment period but made no payment. In 
effect, this means that, if the lender sends 
the borrower a coupon book, billing notice, 
or other correspondence establishing a new 
first payment due date, on or before the 60th 
day after receipt of the notice, the lender is 
deemed to have exercised forbearance up to 
the new first payment due date. The new 
first payment due date must fall no later 
than 75 days after receipt of the notice (un-
less the lender establishes the first day of re-
payment under § 682.209(a)(3)(ii)(E)). In keep-
ing with the 5-day tolerance permitted under 
section I.C.2.a., for the ‘‘prospective period,’’ 
or section I.C.3.a., for the ‘‘post 1998 amend-
ment period,’’ a lender that sends the above- 
described material on or before the 65th day 
after receipt of the notice will be held harm-

less. However, a lender that does so on the 
66th day will have failed by more than 5 days 
to send both of the collection letters re-
quired by § 682.411(c) to be sent within the 
first 30 days of delinquency and will thus 
have committed two violations of more than 
five days of that rule. 

2. If the lender fails to send the material 
establishing a new first payment due date on 
or before the 65th day after receipt of the no-
tice, it may thereafter send material estab-
lishing a new first payment due date falling 
not more than 45 days after the materials 
are sent and will be deemed to have exer-
cised forbearance up to the new first pay-
ment due date. However, all violations and 
gaps occurring prior to the date on which the 
material is sent are subject to the waiver 
policies described in section I for violations 
falling in either the retrospective or prospec-
tive periods. This is an exception to the gen-
eral policy set forth in section I.B.5., that 
only violations occurring during the most re-
cent 180 or 270 days (as applicable) of the de-
linquency period on a loan are relevant to 
the Secretary’s examination of due dili-
gence. 

Please Note: References to the ‘‘65th day 
after receipt of the notice’’ and ‘‘66th day’’ in 
the preceding paragraphs should be amended 
to read ‘‘95th day’’ and ‘‘96th day’’ respec-
tively for lenders subject to 
§ 682.209(a)(3)(ii)(E). 

III. Questions and Answers 
The waiver policy outlined in this letter 

was developed after extensive discussion and 
consultation with participating lenders and 
guaranty agencies. In the course of these dis-
cussions, lenders and agencies raised a num-
ber of questions regarding the due diligence 
rules as applied to various circumstances. 
The Secretary’s responses to these questions 
follow. 

NOTE: The answer to questions 1 and 4 are 
applicable only to loans subject to § 682.411 of 
the FFEL and PLUS program regulations 
published on or after November 10, 1986. 

1. Q: Section 682.411 of the program regula-
tions requires the lender to make ‘‘diligent 
efforts to contact the borrower by tele-
phone’’ during each 30-day period of delin-
quency beginning after the 30th day of delin-
quency. What must a lender do to comply 
with this requirement? 

A: Generally speaking, one actual tele-
phone contact with the borrower, or two at-
tempts to make such contact on different 
days and at different times, will satisfy the 
‘‘diligent efforts’’ requirement for any of the 
30-day delinquency periods described in the 
rule. However, the ‘‘diligent efforts’’ require-
ment is intended to be a flexible one, requir-
ing the lender to act on information it re-
ceives in the course of attempting telephone 
contact regarding the borrower’s actual tele-
phone number, the best time to call to reach 
the borrower, etc. For instance, if the lender 
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is told during its second telephone contact 
attempt that the borrower can be reached at 
another number or at a different time of day, 
the lender must then attempt to reach the 
borrower by telephone at that number or 
that time of day. 

2. Q: What must a lender do when it re-
ceives conflicting information regarding the 
date a borrower ceased at least half-time 
study? 

A: A lender must promptly attempt to rec-
oncile conflicting information regarding a 
borrower’s in-school status by making in-
quiries of appropriate parties, including the 
borrower’s school. Pending reconciliation, 
the lender may rely on the most recent cred-
ible information it has. 

3. Q: If a loan is transferred from one lend-
er to another, is the transferee held respon-
sible for information regarding the bor-
rower’s status that is received by the trans-
feror but is not passed on to the transferee? 

A: No. A lender is responsible only for in-
formation received by its agents and employ-
ees. However, if the transferee has reason to 
believe that the transferor has received addi-
tional information regarding the loan, the 
transferee must make a reasonable inquiry 
of the transferor as to the nature and sub-
stance of that information. 

4. Q: What are a lender’s due diligence re-
sponsibilities where a check received on a 
loan is dishonored by the bank on which it 
was drawn? 

A: Upon receiving notice that a check has 
been dishonored, the lender must treat the 
payment as having never been made for pur-
poses of determining the number of days 
that the borrower is delinquent at that time. 
The lender must then begin (or resume) at-
tempting collection on the loan in accord-
ance with § 682.411, commencing with the 
first 30-day delinquency period described in 
§ 682.411 that begins after the 30-day delin-
quency period in which the notice of dis-
honor is received. The same result occurs 
when the lender successfully obtains a delin-
quent borrower’s correct address through 
skip-tracing, or when a delinquent borrower 
leaves deferment or forbearance status. 

[64 FR 58636, Oct. 29, 1999, as amended at 66 
FR 34765, June 29, 2001] 
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