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14. Attach as Exhibit N, executed or exe-
cutable copies of any agreements or con-
tracts entered into or to be entered into by 
the Applicant, including third party regu-
latory service provider or member or user 
agreements that enable or empower the Ap-
plicant to comply with applicable core prin-
ciples. Identify: (1) the services that will be 
provided; and (2) the core principles ad-
dressed by such agreement. 

15. Attach as Exhibit O, a copy of any com-
pliance manual and any other documents 
that describe with specificity the manner in 
which the Applicant will conduct trade prac-
tice, market, and financial surveillance. 

16. Attach as Exhibit P, a description of 
the Applicant’s disciplinary and enforcement 
protocols, tools, and procedures and, if appli-
cable, the arrangements for alternative dis-
pute resolution. 

17. Attach as Exhibit Q, an explanation re-
garding the operation of the Applicant’s 
trading system(s) or platform(s) and the 
manner in which the system(s) or platform(s) 
satisfy any Commission rules, interpreta-
tions, or guidelines regarding a swap execu-
tion facility’s execution methods, including 
the minimum trading functionality require-
ment in § 37.3(a)(2) of the Commission’s regu-
lations. This explanation should include, as 
applicable, the following: 

a. For trading systems or platforms that 
enable market participants to engage in 
transactions through an order book: 

(1) How the trading system or platform dis-
plays all orders and trades in an electronic 
or other form, and the timeliness in which 
the trading system or platform does so; 

(2) How all market participants have the 
ability to see and have the ability to trans-
act on all bids and offers; and 

(3) An explanation of the trade matching 
algorithm, if applicable, and examples of 
how that algorithm works in various trading 
scenarios involving various types of orders. 

b. For trading systems or platforms that 
enable market participants to engage in 
transactions through a request for quote sys-
tem: 

(1) How a market participant transmits a 
request for a quote to buy or sell a specific 
instrument to no less than three market par-
ticipants in the trading system or platform, 
to which all such market participants may 
respond; 

(2) How resting bids or offers from the Ap-
plicant’s Order Book are communicated to 
the requester; and 

(3) How a requester may transact on rest-
ing bids or offers along with the responsive 
orders. 

c. How the timing delay described under 
§ 37.9 of the Commission’s regulations is in-
corporated into the trading system or plat-
form. 

18. Attach as Exhibit R, a list of rules pro-
hibiting specific trade practice violations. 

19. Attach as Exhibit S, a discussion of how 
trading data will be maintained by the swap 
execution facility. 

20. Attach as Exhibit T, a list of the name 
of the clearing organization(s) that will be 
clearing the Applicant’s trades, and a rep-
resentation that clearing members of that 
organization will be guaranteeing such 
trades. 

21. Attach as Exhibit U, any information 
(described with particularity) included in the 
application that will be subject to a request 
for confidential treatment pursuant to § 145.9 
of the Commission’s regulations. 

EXHIBITS—OPERATIONAL CAPABILITY 

22. Attach as Exhibit V, information re-
sponsive to the Technology Questionnaire. 
This questionnaire focuses on information 
pertaining to the Applicant’s program of risk 
analysis and oversight. Main topic areas in-
clude: information security; business con-
tinuity-disaster recovery planning and re-
sources; capacity and performance planning; 
systems operations; systems development 
and quality assurance; and physical security 
and environmental controls. The question-
naire will be provided to Applicants on the 
Commission’s Web site. 

APPENDIX B TO PART 37—GUIDANCE ON, 
AND ACCEPTABLE PRACTICES IN, 
COMPLIANCE WITH CORE PRINCIPLES 

1. This appendix provides guidance on com-
plying with core principles, both initially 
and on an ongoing basis, to maintain reg-
istration under section 5h of the Act and this 
part 37. Where provided, guidance is set forth 
in paragraph (a) following the relevant head-
ing and can be used to demonstrate to the 
Commission compliance with the selected re-
quirements of a core principle of this part 37. 
The guidance for the core principle is illus-
trative only of the types of matters a swap 
execution facility may address, as applica-
ble, and is not intended to be used as a man-
datory checklist. Addressing the issues set 
forth in this appendix would help the Com-
mission in its consideration of whether the 
swap execution facility is in compliance with 
the selected requirements of a core principle; 
provided however, that the guidance is not 
intended to diminish or replace, in any 
event, the obligations and requirements of 
applicants and swap execution facilities to 
comply with the regulations provided under 
this part 37. 

2. Where provided, acceptable practices 
meeting selected requirements of core prin-
ciples are set forth in paragraph (b) following 
the guidance. Swap execution facilities that 
follow specific practices outlined in the ac-
ceptable practices for a core principle in this 
appendix will meet the selected require-
ments of the applicable core principle; pro-
vided however, that the acceptable practice 
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is not intended to diminish or replace, in any 
event, the obligations and requirements of 
applicants and swap execution facilities to 
comply with the regulations provided under 
this part 37. The acceptable practices are for 
illustrative purposes only and do not state 
the exclusive means for satisfying a core 
principle. 

CORE PRINCIPLE 1 OF SECTION 5H OF THE ACT— 
COMPLIANCE WITH CORE PRINCIPLES 

(A) In general. To be registered, and main-
tain registration, as a swap execution facil-
ity, the swap execution facility shall comply 
with—the core principles described in sec-
tion 5h of the Act; and any requirement that 
the Commission may impose by rule or regu-
lation pursuant to section 8a(5) of the Act. 

(B) Reasonable discretion of swap execution 
facility. Unless otherwise determined by the 
Commission by rule or regulation, a swap 
execution facility described in paragraph (A) 
shall have reasonable discretion in estab-
lishing the manner in which the swap execu-
tion facility complies with the core prin-
ciples described in section 5h of the Act. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 2 OF SECTION 5H OF THE ACT— 
COMPLIANCE WITH RULES 

A swap execution facility shall: 
(A) Establish and enforce compliance with 

any rule of the swap execution facility, in-
cluding the terms and conditions of the 
swaps traded or processed on or through the 
swap execution facility and any limitation 
on access to the swap execution facility; 

(B) Establish and enforce trading, trade 
processing, and participation rules that will 
deter abuses and have the capacity to detect, 
investigate, and enforce those rules, includ-
ing means to provide market participants 
with impartial access to the market and to 
capture information that may be used in es-
tablishing whether rule violations have oc-
curred; 

(C) Establish rules governing the operation 
of the facility, including rules specifying 
trading procedures to be used in entering and 
executing orders traded or posted on the fa-
cility, including block trades; and 

(D) Provide by its rules that when a swap 
dealer or major swap participant enters into 
or facilitates a swap that is subject to the 
mandatory clearing requirement of section 
2(h) of the Act, the swap dealer or major 
swap participant shall be responsible for 
compliance with the mandatory trading re-
quirement under section 2(h)(8) of the Act. 

(a) Guidance. 
(1) Investigations and investigation reports— 

Warning letters. The rules of a swap execution 
facility may authorize its compliance staff 
to issue a warning letter to a person or enti-

ty under investigation or to recommend that 
a disciplinary panel take such an action. 

(2) Additional rules required. A swap execu-
tion facility should adopt and enforce any 
additional rules that it believes are nec-
essary to comply with the requirements of 
§ 37.203. 

(3) Enforcement staff. A swap execution fa-
cility’s enforcement staff should not include 
either members of the swap execution facil-
ity or persons whose interests conflict with 
their enforcement duties. A member of the 
enforcement staff should not operate under 
the direction or control of any person or per-
sons with trading privileges at the swap exe-
cution facility. A swap execution facility’s 
enforcement staff may operate as part of the 
swap execution facility’s compliance depart-
ment. 

(4) Notice of charges. If compliance staff au-
thorized by a swap execution facility or a 
swap execution facility disciplinary panel 
determines, based upon reviewing an inves-
tigation report pursuant to § 37.203(f)(3), that 
a reasonable basis exists for finding a viola-
tion and adjudication is warranted, it should 
direct that the person or entity alleged to 
have committed the violation be served with 
a notice of charges and should proceed in ac-
cordance with this guidance. A notice of 
charges should adequately state the acts, 
conduct, or practices in which the respond-
ent is alleged to have engaged; state the 
rule, or rules, alleged to have been violated 
(or about to be violated); advise the respond-
ent that it is entitled, upon request, to a 
hearing on the charges; and prescribe the pe-
riod within which a hearing on the charges 
may be requested. If the rules of the swap 
execution facility so provide, a notice may 
also advise: 

(i) That failure to request a hearing within 
the period prescribed in the notice, except 
for good cause, may be deemed a waiver of 
the right to a hearing; and 

(ii) That failure to answer or to deny ex-
pressly a charge may be deemed to be an ad-
mission of such charge. 

(5) Right to representation. Upon being 
served with a notice of charges, a respondent 
should have the right to be represented by 
legal counsel or any other representative of 
its choosing in all succeeding stages of the 
disciplinary process, except by any member 
of the swap execution facility’s board of di-
rectors or disciplinary panel, any employee 
of the swap execution facility, or any person 
substantially related to the underlying in-
vestigations, such as a material witness or 
respondent. 

(6) Answer to charges. A respondent should 
be given a reasonable period of time to file 
an answer to a notice of charges. The rules of 
a swap execution facility governing the re-
quirements and timeliness of a respondent’s 
answer to a notice of charges should be fair, 
equitable, and publicly available. 
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(7) Admission or failure to deny charges. The 
rules of a swap execution facility may pro-
vide that if a respondent admits or fails to 
deny any of the charges, a disciplinary panel 
may find that the violations alleged in the 
notice of charges for which the respondent 
admitted or failed to deny any of the charges 
have been committed. If the swap execution 
facility’s rules so provide, then: 

(i) The disciplinary panel should impose a 
sanction for each violation found to have 
been committed; 

(ii) The disciplinary panel should promptly 
notify the respondent in writing of any sanc-
tion to be imposed pursuant to paragraph 
(7)(i) of this guidance and shall advise the re-
spondent that it may request a hearing on 
such sanction within the period of time, 
which shall be stated in the notice; 

(iii) The rules of a swap execution facility 
may provide that if a respondent fails to re-
quest a hearing within the period of time 
stated in the notice, the respondent will be 
deemed to have accepted the sanction. 

(8) Denial of charges and right to hearing. In 
every instance where a respondent has re-
quested a hearing on a charge that is denied, 
or on a sanction set by the disciplinary 
panel, the respondent should be given an op-
portunity for a hearing in accordance with 
the rules of the swap execution facility. 

(9) Settlement offers. (i) The rules of a swap 
execution facility may permit a respondent 
to submit a written offer of settlement at 
any time after an investigation report is 
completed. The disciplinary panel presiding 
over the matter may accept the offer of set-
tlement, but may not alter the terms of a 
settlement offer unless the respondent 
agrees. 

(ii) The rules of a swap execution facility 
may provide that, in its discretion, a dis-
ciplinary panel may permit the respondent 
to accept a sanction without either admit-
ting or denying the rule violations upon 
which the sanction is based. 

(iii) If an offer of settlement is accepted, 
the panel accepting the offer should issue a 
written decision specifying the rule viola-
tions it has reason to believe were com-
mitted, including the basis or reasons for the 
panel’s conclusions, and any sanction to be 
imposed, which should include full customer 
restitution where customer harm is dem-
onstrated, except where the amount of res-
titution or to whom it should be provided 
cannot be reasonably determined. If an offer 
of settlement is accepted without the agree-
ment of the enforcement staff, the decision 
should adequately support the disciplinary 
panel’s acceptance of the settlement. Where 
applicable, the decision should also include a 
statement that the respondent has accepted 
the sanctions imposed without either admit-
ting or denying the rule violations. 

(iv) The respondent may withdraw his or 
her offer of settlement at any time before 

final acceptance by a disciplinary panel. If 
an offer is withdrawn after submission, or is 
rejected by a disciplinary panel, the respond-
ent should not be deemed to have made any 
admissions by reason of the offer of settle-
ment and should not be otherwise prejudiced 
by having submitted the offer of settlement. 

(10) Hearings. (i) The swap execution facil-
ity need not apply the formal rules of evi-
dence for a hearing; nevertheless, the proce-
dures for the hearing may not be so informal 
as to deny a fair hearing. No member of the 
disciplinary panel for the matter may have a 
financial, personal, or other direct interest 
in the matter under consideration. 

(ii) In advance of the hearing, the respond-
ent should be entitled to examine all books, 
documents, or other evidence in the posses-
sion or under the control of the swap execu-
tion facility. The swap execution facility 
may withhold documents that: Are privi-
leged or constitute attorney work product; 
were prepared by an employee of the swap 
execution facility but will not be offered in 
evidence in the disciplinary proceedings; 
may disclose a technique or guideline used in 
examinations, investigations, or enforce-
ment proceedings; or disclose the identity of 
a confidential source. 

(iii) The swap execution facility’s enforce-
ment and compliance staffs should be parties 
to the hearing, and the enforcement staff 
should present their case on those charges 
and sanctions that are the subject of the 
hearing. 

(iv) The respondent should be entitled to 
appear personally at the hearing, should be 
entitled to cross-examine any persons ap-
pearing as witnesses at the hearing, and 
should be entitled to call witnesses and to 
present such evidence as may be relevant to 
the charges. 

(v) The swap execution facility should re-
quire persons within its jurisdiction who are 
called as witnesses to participate in the 
hearing and produce evidence. The swap exe-
cution facility should make reasonable ef-
forts to secure the presence of all other per-
sons called as witnesses whose testimony 
would be relevant. 

(vi) The rules of a swap execution facility 
may provide that a sanction may be sum-
marily imposed upon any person within its 
jurisdiction whose actions impede the 
progress of a hearing. 

(11) Right to appeal. The rules of a swap 
execution facility may permit the parties to 
a proceeding to appeal promptly an adverse 
decision of a disciplinary panel in all or in 
certain classes of cases. Such rules may re-
quire a party’s notice of appeal to be in writ-
ing and to specify the findings, conclusions, 
or sanctions to which objection are taken. If 
the rules of a swap execution facility permit 
appeals, then both the respondent and the 
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enforcement staff should have the oppor-
tunity to appeal and the swap execution fa-
cility should provide for the following: 

(i) The swap execution facility should es-
tablish an appellate panel that should be au-
thorized to hear appeals of respondents. In 
addition, the rules of a swap execution facil-
ity may provide that the appellate panel 
may, on its own initiative, order review of a 
decision by a disciplinary panel within a rea-
sonable period of time after the decision has 
been rendered. 

(ii) The composition of the appellate panel 
should be consistent with part 40 of this 
chapter, and should not include any mem-
bers of the swap execution facility’s compli-
ance staff or any person involved in adjudi-
cating any other stage of the same pro-
ceeding. The rules of a swap execution facil-
ity should provide for the appeal proceeding 
to be conducted before all of the members of 
the appellate panel or a panel thereof. 

(iii) Except for good cause shown, the ap-
peal or review should be conducted solely on 
the record before the disciplinary panel, the 
written exceptions filed by the parties, and 
the oral or written arguments of the parties. 

(iv) Promptly following the appeal or re-
view proceeding, the appellate panel should 
issue a written decision and should provide a 
copy to the respondent. The decision issued 
by the appellate panel should adhere to all 
the requirements of § 37.206(d) to the extent 
that a different conclusion is reached from 
that issued by the disciplinary panel. 

(12) Final decisions. Each swap execution fa-
cility should establish rules setting forth 
when a decision rendered pursuant to its 
rules will become the final decision of such 
swap execution facility. 

(13) Summary fines for violations of rules re-
garding timely submission of records. A swap 
execution facility may adopt a summary fine 
schedule for violations of rules relating to 
the failure to timely submit accurate 
records required for clearing or verifying 
each day’s transactions. A swap execution 
facility may permit its compliance staff, or 
a designated panel of swap execution facility 
officials, to summarily impose minor sanc-
tions against persons within the swap execu-
tion facility’s jurisdiction for violating such 
rules. A swap execution facility’s summary 
fine schedule may allow for warning letters 
to be issued for first-time violations or viola-
tors. If adopted, a summary fine schedule 
should provide for progressively larger fines 
for recurring violations. 

(14) Emergency disciplinary actions. (i) A 
swap execution facility may impose a sanc-
tion, including suspension, or take other 
summary action against a person or entity 
subject to its jurisdiction upon a reasonable 
belief that such immediate action is nec-
essary to protect the best interest of the 
marketplace. 

(ii) Any emergency disciplinary action 
should be taken in accordance with a swap 
execution facility’s procedures that provide 
for the following: 

(A) If practicable, a respondent should be 
served with a notice before the action is 
taken, or otherwise at the earliest possible 
opportunity. The notice should state the ac-
tion, briefly state the reasons for the action, 
and state the effective time and date, and 
the duration of the action. 

(B) The respondent should have the right 
to be represented by legal counsel or any 
other representative of its choosing in all 
proceedings subsequent to the emergency ac-
tion taken. The respondent should be given 
the opportunity for a hearing as soon as rea-
sonably practicable and the hearing should 
be conducted before the disciplinary panel 
pursuant to the rules of the swap execution 
facility. 

(C) Promptly following the hearing pro-
vided for in paragraph (14)(ii)(B) of this guid-
ance, the swap execution facility should 
render a written decision based upon the 
weight of the evidence contained in the 
record of the proceeding and should provide 
a copy to the respondent. The decision 
should include a description of the summary 
action taken; the reasons for the summary 
action; a summary of the evidence produced 
at the hearing; a statement of findings and 
conclusions; a determination that the sum-
mary action should be affirmed, modified, or 
reversed; and a declaration of any action to 
be taken pursuant to the determination, and 
the effective date and duration of such ac-
tion. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 3 OF SECTION 5H OF THE ACT— 
SWAPS NOT READILY SUSCEPTIBLE TO MA-
NIPULATION 

The swap execution facility shall permit 
trading only in swaps that are not readily 
susceptible to manipulation. 

(a) Guidance. 
(1) In general, a swap contract is an agree-

ment to exchange a series of cash flows over 
a period of time based on some reference 
price, which could be a single price, such as 
an absolute level or a differential, or a price 
index calculated based on multiple observa-
tions. Moreover, such a reference price may 
be reported by the swap execution facility 
itself or by an independent third party. When 
listing a swap for trading, a swap execution 
facility shall ensure a swap’s compliance 
with Core Principle 3, paying special atten-
tion to the reference price used to determine 
the cash flow exchanges. Specifically, Core 
Principle 3 requires that the reference price 
used by a swap not be readily susceptible to 
manipulation. As a result, when identifying 
a reference price, a swap execution facility 
should either: Calculate its own reference 
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price using suitable and well-established ac-
ceptable methods or carefully select a reli-
able third-party index. 

(2) The importance of the reference price’s 
suitability for a given swap is similar to that 
of the final settlement price for a cash-set-
tled futures contract. If the final settlement 
price is manipulated, then the futures con-
tract does not serve its intended price dis-
covery and risk management functions. 
Similarly, inappropriate reference prices 
cause the cash flows between the buyer and 
seller to differ from the proper amounts, 
thus benefitting one party and 
disadvantaging the other. Thus, careful con-
sideration should be given to the potential 
for manipulation or distortion of the ref-
erence price. 

(3) For swaps that are settled by physical 
delivery or by cash settlement refer to the 
guidance in appendix C to part 38 of this 
chapter—Demonstration of Compliance That 
a Contract is not Readily Susceptible to Ma-
nipulation, section b(2) and section c(4), re-
spectively. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 4 OF SECTION 5H OF THE ACT— 
MONITORING OF TRADING AND TRADE PROC-
ESSING 

The swap execution facility shall: 
(A) Establish and enforce rules or terms 

and conditions defining, or specifications de-
tailing: 

(1) Trading procedures to be used in enter-
ing and executing orders traded on or 
through the facilities of the swap execution 
facility; and 

(2) Procedures for trade processing of 
swaps on or through the facilities of the 
swap execution facility; and 

(B) Monitor trading in swaps to prevent 
manipulation, price distortion, and disrup-
tions of the delivery or cash settlement proc-
ess through surveillance, compliance, and 
disciplinary practices and procedures, in-
cluding methods for conducting real-time 
monitoring of trading and comprehensive 
and accurate trade reconstructions. 

(a) Guidance. The monitoring of trading ac-
tivity in listed swaps should be designed to 
prevent manipulation, price distortion, and 
disruptions of the physical-delivery and cash 
settlement processes. The swap execution fa-
cility should have rules in place that allow it 
to intervene to prevent or reduce such mar-
ket disruptions. Once a threatened or actual 
disruption is detected, the swap execution fa-
cility should take steps to prevent the mar-
ket disruption or reduce its severity. 

(1) General requirements. Real-time moni-
toring for market anomalies is the most ef-
fective, but the swap execution facility may 
also demonstrate that it has an acceptable 
program if some of the monitoring is accom-
plished on a T+1 basis. The monitoring of 
trading should use automated alerts to de-

tect abnormal price movements and unusual 
trading volumes in real-time and instances 
or threats of manipulation, price distortion, 
and disruptions on at least a T+1 basis. The 
T+1 detection and analysis should incor-
porate any additional data that becomes 
available on a T+1 basis, including the trade 
reconstruction data. In some cases, a swap 
execution facility may demonstrate that its 
manual processes are effective. The swap 
execution facility should continually mon-
itor the appropriateness of its swaps’ terms 
and conditions, including the physical-deliv-
ery requirements or reference prices used to 
determine cash flows or settlement. The 
swap execution facility should act promptly 
to address the conditions that are causing 
price distortions or market disruptions, in-
cluding, when appropriate, changes to con-
tract terms. The swap execution facility 
should be mindful that changes to contract 
terms may affect whether a product is sub-
ject to the trade execution and clearing re-
quirements of the Act. 

(2) Physical-delivery swaps. For physical-de-
livery swaps, the swap execution facility 
should monitor for conditions that may 
cause the swap to become susceptible to 
price manipulation or distortion, including: 
The general availability of the commodity 
specified by the swap, the commodity’s char-
acteristics, and the delivery locations; and if 
available, information related to the size and 
ownership of deliverable supplies. 

(3) Cash-settled swaps. For cash-settled 
swaps, the swap execution facility should 
monitor for pricing abnormalities in the 
index or instrument used to calculate the 
reference price. If the swap execution facil-
ity computes its own reference price used for 
cash flows or settlement, it should promptly 
amend any methodologies that result, or are 
likely to result, in manipulation, price dis-
tortions, or market disruptions, or impose 
new methodologies to resolve the threat of 
disruptions or distortions. If the swap execu-
tion facility relies upon a third-party index 
or instrument, including an index or instru-
ment traded on another venue for the swap 
reference price, it should conduct due dili-
gence to ensure that the reference price is 
not susceptible to manipulation and that the 
terms and conditions of the swap continue to 
comply with § 37.300. 

(4) Ability to obtain information. The swap 
execution facility shall demonstrate that it 
has access to sufficient information to assess 
whether trading in swaps listed on its mar-
ket, in the index or instrument used as a ref-
erence price, or the underlying commodity 
for its listed swaps is being used to affect 
prices on its market. The swap execution fa-
cility should demonstrate that it can obtain 
position and trading information directly 
from the market participants that conduct 
substantial trading on its facility or through 
an information sharing agreement with 
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other venues or a third-party regulatory 
service provider. If the position and trading 
information is not available directly from 
the market participants in its markets, but 
is available through information sharing 
agreements with other trading venues or a 
third-party regulatory service provider, the 
swap execution facility should cooperate in 
such information sharing agreements. The 
swap execution facility may limit the appli-
cation of the requirement for market par-
ticipants to keep and provide records of their 
activity in the index or instrument used as a 
reference price, the underlying commodity, 
and related derivatives markets, to only 
those market participants that conduct sub-
stantial trading on its facility. 

(5) Risk controls for trading. An acceptable 
program for preventing market disruptions 
shall demonstrate appropriate trading risk 
controls, in addition to pauses and halts. 
Risk controls should be adapted to the 
unique characteristics of the trading plat-
form and of the markets to which they apply 
and should be designed to avoid market dis-
ruptions without unduly interfering with 
that market’s price discovery function. The 
swap execution facility may choose from 
among controls that include: pre-trade lim-
its on order size, price collars or bands 
around the current price, message throttles, 
daily price limits, and intraday position lim-
its related to financial risk to the clearing 
member, or design other types of controls, as 
well as clear error-trade and order-cancella-
tion policies. Within the specific array of 
controls that are selected, the swap execu-
tion facility should set the parameters for 
those controls, so that the specific param-
eters are reasonably likely to serve the pur-
pose of preventing market disruptions and 
price distortions. If a swap is fungible with, 
linked to, or a substitute for other swaps on 
the swap execution facility or on other trad-
ing venues, such risk controls should, to the 
extent practicable, be coordinated with any 
similar controls placed on those other swaps. 
If a swap is based on the level of an equity 
index, such risk controls should, to the ex-
tent practicable, be coordinated with any 
similar controls placed on national security 
exchanges. 

(b) Acceptable practices. [Reserved] 

CORE PRINCIPLE 5 OF SECTION 5H OF THE ACT— 
ABILITY TO OBTAIN INFORMATION 

The swap execution facility shall: 
(A) Establish and enforce rules that will 

allow the facility to obtain any necessary in-
formation to perform any of the functions 
described in section 5h of the Act; 

(B) Provide the information to the Com-
mission on request; and 

(C) Have the capacity to carry out such 
international information-sharing agree-
ments as the Commission may require. 

(a) Guidance. [Reserved] 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 6 OF SECTION 5H OF THE ACT— 
POSITION LIMITS OR ACCOUNTABILITY 

(A) In general. To reduce the potential 
threat of market manipulation or conges-
tion, especially during trading in the deliv-
ery month, a swap execution facility that is 
a trading facility shall adopt for each of the 
contracts of the facility, as is necessary and 
appropriate, position limitations or position 
accountability for speculators. 

(B) Position limits. For any contract that is 
subject to a position limitation established 
by the Commission pursuant to section 4a(a) 
of the Act, the swap execution facility shall: 

(1) Set its position limitation at a level no 
higher than the Commission limitation; and 

(2) Monitor positions established on or 
through the swap execution facility for com-
pliance with the limit set by the Commission 
and the limit, if any, set by the swap execu-
tion facility. 

(a) Guidance. Until such time that compli-
ance is required under part 151 of this chap-
ter, a swap execution facility should have 
reasonable discretion to comply with § 37.600, 
including considering part 150 of this chap-
ter. For Required Transactions as defined in 
§ 37.9, a swap execution facility may dem-
onstrate compliance with § 37.600 by setting 
and enforcing position limitations or posi-
tion accountability levels only with respect 
to trading on the swap execution facility’s 
own market. For Permitted Transactions as 
defined in § 37.9, a swap execution facility 
may demonstrate compliance with § 37.600 by 
setting and enforcing position account-
ability levels or sending the Commission a 
list of Permitted Transactions traded on the 
swap execution facility. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 7 OF SECTION 5H OF THE ACT— 
FINANCIAL INTEGRITY OF TRANSACTIONS 

The swap execution facility shall establish 
and enforce rules and procedures for ensur-
ing the financial integrity of swaps entered 
on or through the facilities of the swap exe-
cution facility, including the clearance and 
settlement of the swaps pursuant to section 
2(h)(1) of the Act. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 8 OF SECTION 5H OF THE ACT— 
EMERGENCY AUTHORITY 

The swap execution facility shall adopt 
rules to provide for the exercise of emer-
gency authority, in consultation or coopera-
tion with the Commission, as is necessary 
and appropriate, including the authority to 
liquidate or transfer open positions in any 
swap or to suspend or curtail trading in a 
swap. 

(a) Guidance. 
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(1) A swap execution facility should have 
rules that authorize it to take certain ac-
tions in the event of an emergency, as de-
fined in § 40.1(h) of this chapter. A swap exe-
cution facility should have the authority to 
intervene as necessary to maintain markets 
with fair and orderly trading and to prevent 
or address manipulation or disruptive trad-
ing practices, whether the need for interven-
tion arises exclusively from the swap execu-
tion facility’s market or as part of a coordi-
nated, cross-market intervention. A swap 
execution facility should have the flexibility 
and independence to address market emer-
gencies in an effective and timely manner 
consistent with the nature of the emergency, 
as long as all such actions taken by the swap 
execution facility are made in good faith to 
protect the integrity of the markets. How-
ever, the swap execution facility should also 
have rules that allow it to take market ac-
tions as may be directed by the Commission. 
Additionally, in situations where a swap is 
traded on more than one platform, emer-
gency action to liquidate or transfer open in-
terest shall be as directed, or agreed to, by 
the Commission or the Commission’s staff. 
Swap execution facility rules should include 
procedures and guidelines for decision-mak-
ing and implementation of emergency inter-
vention that avoid conflicts of interest in ac-
cordance with the provisions of section 40.9 
of this chapter, and include alternate lines of 
communication and approval procedures to 
address emergencies associated with real 
time events. To address perceived market 
threats, the swap execution facility should 
have rules that allow it to take emergency 
actions, including imposing or modifying po-
sition limits, imposing or modifying price 
limits, imposing or modifying intraday mar-
ket restrictions, imposing special margin re-
quirements, ordering the liquidation or 
transfer of open positions in any contract, 
ordering the fixing of a settlement price, ex-
tending or shortening the expiration date or 
the trading hours, suspending or curtailing 
trading in any contract, transferring cus-
tomer contracts and the margin, or altering 
any contract’s settlement terms or condi-
tions, or, if applicable, providing for the car-
rying out of such actions through its agree-
ments with its third-party provider of clear-
ing or regulatory services. 

(2) A swap execution facility should 
promptly notify the Commission of its exer-
cise of emergency action, explaining its deci-
sion-making process, the reasons for using 
its emergency authority, and how conflicts 
of interest were minimized, including the ex-
tent to which the swap execution facility 
considered the effect of its emergency action 
on the underlying markets and on markets 
that are linked or referenced to the con-
tracts traded on its facility, including simi-
lar markets on other trading venues. Infor-
mation on all regulatory actions carried out 

pursuant to a swap execution facility’s emer-
gency authority should be included in a 
timely submission of a certified rule pursu-
ant to part 40 of this chapter. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 9 OF SECTION 5H OF THE ACT— 
TIMELY PUBLICATION OF TRADING INFORMA-
TION 

(A) In general. The swap execution facility 
shall make public timely information on 
price, trading volume, and other trading 
data on swaps to the extent prescribed by the 
Commission. 

(B) Capacity of swap execution facility. The 
swap execution facility shall be required to 
have the capacity to electronically capture 
and transmit trade information with respect 
to transactions executed on the facility. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 10 OF SECTION 5H OF THE 
ACT—RECORDKEEPING AND REPORTING 

(A) In general. A swap execution facility 
shall: 

(1) Maintain records of all activities relat-
ing to the business of the facility, including 
a complete audit trail, in a form and manner 
acceptable to the Commission for a period of 
five years; 

(2) Report to the Commission, in a form 
and manner acceptable to the Commission, 
such information as the Commission deter-
mines to be necessary or appropriate for the 
Commission to perform the duties of the 
Commission under the Act; and 

(3) Keep any such records relating to swaps 
defined in section 1a(47)(A)(v) of the Act 
open to inspection and examination by the 
Securities and Exchange Commission. 

(B) Requirements. The Commission shall 
adopt data collection and reporting require-
ments for swap execution facilities that are 
comparable to corresponding requirements 
for derivatives clearing organizations and 
swap data repositories. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 11 OF SECTION 5H OF THE 
ACT—ANTITRUST CONSIDERATIONS 

Unless necessary or appropriate to achieve 
the purposes of the Act, the swap execution 
facility shall not: 

(A) Adopt any rules or take any actions 
that result in any unreasonable restraint of 
trade; or 

(B) Impose any material anticompetitive 
burden on trading or clearing. 

(a) Guidance. An entity seeking registra-
tion as a swap execution facility may re-
quest that the Commission consider under 
the provisions of section 15(b) of the Act, any 
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of the entity’s rules, including trading proto-
cols or policies, and including both oper-
ational rules and the terms or conditions of 
products listed for trading, at the time of 
registration or thereafter. The Commission 
intends to apply section 15(b) of the Act to 
its consideration of issues under this core 
principle in a manner consistent with that 
previously applied to contract markets. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 12 OF SECTION 5H OF THE 
ACT—CONFLICTS OF INTEREST: 

The swap execution facility shall: 
(A) Establish and enforce rules to minimize 

conflicts of interest in its decision-making 
process; and 

(B) Establish a process for resolving the 
conflicts of interest. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 13 OF SECTION 5H OF THE 
ACT—FINANCIAL RESOURCES 

(A) In general. The swap execution facility 
shall have adequate financial, operational, 
and managerial resources to discharge each 
responsibility of the swap execution facility. 

(B) Determination of resource adequacy. The 
financial resources of a swap execution facil-
ity shall be considered to be adequate if the 
value of the financial resources exceeds the 
total amount that would enable the swap 
execution facility to cover the operating 
costs of the swap execution facility for a 
one-year period, as calculated on a rolling 
basis. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 14 OF SECTION 5H OF THE 
ACT—SYSTEM SAFEGUARDS 

The swap execution facility shall: 
(A) Establish and maintain a program of 

risk analysis and oversight to identify and 
minimize sources of operational risk, 
through the development of appropriate con-
trols and procedures, and automated sys-
tems, that: 

(1) Are reliable and secure; and 
(2) Have adequate scalable capacity; 
(B) Establish and maintain emergency pro-

cedures, backup facilities, and a plan for dis-
aster recovery that allow for: 

(1) The timely recovery and resumption of 
operations; and 

(2) The fulfillment of the responsibilities 
and obligations of the swap execution facil-
ity; and 

(C) Periodically conduct tests to verify 
that the backup resources of the swap execu-
tion facility are sufficient to ensure contin-
ued: 

(1) Order processing and trade matching; 
(2) Price reporting; 
(3) Market surveillance; and 

(4) Maintenance of a comprehensive and 
accurate audit trail. 

(a) Guidance. 
(1) Risk analysis and oversight program. In 

addressing the categories of its risk analysis 
and oversight program, a swap execution fa-
cility should follow generally accepted 
standards and best practices with respect to 
the development, operation, reliability, secu-
rity, and capacity of automated systems. 

(2) Testing. A swap execution facility’s test-
ing of its automated systems and business 
continuity-disaster recovery capabilities 
should be conducted by qualified, inde-
pendent professionals. Such qualified inde-
pendent professionals may be independent 
contractors or employees of the swap execu-
tion facility, but should not be persons re-
sponsible for development or operation of 
the systems or capabilities being tested. 

(3) Coordination. To the extent practicable, 
a swap execution facility should: 

(i) Coordinate its business continuity-dis-
aster recovery plan with those of the market 
participants it depends upon to provide li-
quidity, in a manner adequate to enable ef-
fective resumption of activity in its markets 
following a disruption causing activation of 
the swap execution facility’s business con-
tinuity-disaster recovery plan; 

(ii) Initiate and coordinate periodic, syn-
chronized testing of its business continuity- 
disaster recovery plan with those of the mar-
ket participants it depends upon to provide 
liquidity; and 

(iii) Ensure that its business continuity- 
disaster recovery plan takes into account 
such plans of its telecommunications, power, 
water, and other essential service providers. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 15 OF SECTION 5H OF THE 
ACT—DESIGNATION OF CHIEF COMPLIANCE 
OFFICER 

(A) In general. Each swap execution facility 
shall designate an individual to serve as a 
chief compliance officer. 

(B) Duties. The chief compliance officer 
shall: 

(1) Report directly to the board or to the 
senior officer of the facility; 

(2) Review compliance with the core prin-
ciples in this subsection; 

(3) In consultation with the board of the fa-
cility, a body performing a function similar 
to that of a board, or the senior officer of the 
facility, resolve any conflicts of interest 
that may arise; 

(4) Be responsible for establishing and ad-
ministering the policies and procedures re-
quired to be established pursuant to this sec-
tion; 

(5) Ensure compliance with the Act and the 
rules and regulations issued under the Act, 
including rules prescribed by the Commis-
sion pursuant to section 5h of the Act; and 
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(6) Establish procedures for the remedi-
ation of noncompliance issues found during 
compliance office reviews, look backs, inter-
nal or external audit findings, self-reported 
errors, or through validated complaints. 

(C) Requirements for procedures. In estab-
lishing procedures under paragraph (B)(6) of 
this section, the chief compliance officer 
shall design the procedures to establish the 
handling, management response, remedi-
ation, retesting, and closing of noncompli-
ance issues. 

(D) Annual reports. 
(1) In general. In accordance with rules pre-

scribed by the Commission, the chief compli-
ance officer shall annually prepare and sign 
a report that contains a description of: 

(i) The compliance of the swap execution 
facility with the Act; and 

(ii) The policies and procedures, including 
the code of ethics and conflict of interest 
policies, of the swap execution facility. 

(2) Requirements. The chief compliance offi-
cer shall: 

(i) Submit each report described in clause 
(1) with the appropriate financial report of 
the swap execution facility that is required 
to be submitted to the Commission pursuant 
to section 5h of the Act; and 

(ii) Include in the report a certification 
that, under penalty of law, the report is ac-
curate and complete. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

[78 FR 33582, June 4, 2013;78 FR 47154, Aug. 5, 
2013] 
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