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c. If there is no proof of proper payment of 
duties, refunds, etc., no mitigation shall be 
granted. 

XII. LIMITS OF PENALTY ASSESSMENTS 

A. A broker shall be penalized a maximum 
of $30,000 for any violation or violations of 
the statute in any one penalty notice. 

B. If a broker is penalized to the maximum 
the statute will allow and continues to com-
mit the same violation or violations, revoca-
tion or suspension of his license would be the 
appropriate sanction. Barring such revoca-
tion or suspension action, he may again be 
penalized to the maximum the statute will 
allow. 

C. From any one audit, the maximum ag-
gregate penalty for all violations discovered 
is $30,000. 

XIII. CONSOLIDATION OF CASES 

Whenever multiple penalties arising from a 
particular fact situation or pattern are con-
templated against brokers or individuals op-
erating in different districts, the cases may 
be consolidated in one district. Approval for 
consolidation must be sought from the Trade 
Policy and Programs, Office of International 
Trade. 

[T.D. 90–20, 55 FR 10056, Mar. 19, 1990, as 
amended by T.D. 97–82, 62 FR 51771, Oct. 3, 
1997; T.D. 99–27, 64 FR 13676, Mar. 22, 1999; 
T.D. 00–57, 65 FR 53578, Sept. 5, 2000; 65 FR 
65770, Nov. 2, 2000] 

APPENDIX D TO PART 171—GUIDELINES 
FOR THE IMPOSITION AND MITIGATION 
OF PENALTIES FOR VIOLATIONS OF 19 
U.S.C. 1593A 

A monetary penalty incurred under section 
593A, Tariff Act of 1930, as amended (19 
U.S.C. 1593a; hereinafter referred to as sec-
tion 593A), may be remitted or mitigated 
under section 618, Tariff Act of 1930, as 
amended (19 U.S.C. 1618; hereinafter referred 
to as section 618), if it is determined that 
there exist such mitigating circumstances as 
to justify remission or mitigation. The 
guidelines below will be used by Customs in 
arriving at a just and reasonable assessment 
and disposition of liabilities arising under 
section 593A within the stated limitations. It 
is intended that these guidelines will be ap-
plied by Customs officers in prepenalty pro-
ceedings, in determining the monetary pen-
alty assessed in the penalty notice, and in 
arriving at a final penalty disposition. The 
assessed or mitigated penalty amount set 
forth in Customs administrative disposition 
determined in accordance with these guide-
lines does not limit the penalty amount 
which the Government may seek in bringing 
a civil enforcement action pursuant to 19 
U.S.C. 1593a(i). 

(A) Violations of Section 593A 

A violation of section 593A occurs when a 
person, through fraud or negligence, seeks, 
induces, or affects, or attempts to seek, in-
duce, or affect, the payment or credit to that 
person or others of any drawback claim by 
means of any document, written or oral 
statement, or electronically transmitted 
data or information, or act which is material 
and false, or any omission which is material, 
or aids or abets any other person in the fore-
going violation. There is no violation if the 
falsity is due solely to clerical error or mis-
take of fact unless the error or mistake is 
part of a pattern of negligent conduct. Also, 
the mere nonintentional repetition by an 
electronic system of an initial clerical error 
will not constitute a pattern of negligent 
conduct. Nevertheless, if Customs has drawn 
the person’s attention to the nonintentional 
repetition by an electronic system of an ini-
tial clerical error, subsequent failure to cor-
rect the error could constitute a violation of 
section 593A. 

(B) Degrees of Culpability 

There are two degrees of culpability under 
section 593A: negligence and fraud. 

(1) Negligence. A violation is determined to 
be negligent if it results from an act or acts 
(of commission or omission) done with ac-
tual knowledge of, or wanton disregard for, 
the relevant facts and with indifference to, 
or disregard for, the offender’s obligations 
under the statute or done through the failure 
to exercise the degree of reasonable care and 
competence expected from a person in the 
same circumstances in ascertaining the facts 
or in drawing inferences from those facts, in 
ascertaining the offender’s obligations under 
the statute, or in communicating informa-
tion so that it may be understood by the re-
cipient. As a general rule, a violation is de-
termined to be negligent if it results from 
the offender’s failure to exercise reasonable 
care and competence to ensure that a state-
ment made is correct. 

(2) Fraud. A violation is determined to be 
fraudulent if the material false statement, 
omission or act in connection with the trans-
action was committed (or omitted) know-
ingly, i.e., was done voluntarily and inten-
tionally, as established by clear and con-
vincing evidence. 

(C) Assessment of Penalties 

(1) Issuance of Prepenalty Notice. As pro-
vided in § 162.77a of the Customs Regulations 
(19 CFR 162.77a), if Customs has reasonable 
cause to believe that a violation of section 
593A has occurred and determines that fur-
ther proceedings are warranted, a notice of 
intent to issue a claim for a monetary pen-
alty will be issued to the person concerned. 
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In issuing such prepenalty notice, the appro-
priate Customs field officer will make a ten-
tative determination of the degree of culpa-
bility and the amount of the proposed claim. 
A prepenalty notice will not be issued if the 
claim does not exceed $1,000. 

(2) Issuance of Penalty Notice. After consid-
ering representations, if any, made by the 
person concerned pursuant to the notice 
issued under paragraph (C)(1), the appro-
priate Customs field officer will determine 
whether any violation described in section 
(A) has occurred. If a notice was issued under 
paragraph (C)(1) and the appropriate Cus-
toms field officer determines that there was 
no violation, Customs will promptly issue a 
written statement of the determination to 
the person to whom the notice was sent. If 
the appropriate Customs field officer deter-
mines that there was a violation, Customs 
will issue a written penalty claim to the per-
son concerned. The written penalty claim 
will specify all changes in the information 
provided in the prepenalty notice issued 
under paragraph (C)(1). The person to whom 
the penalty notice is issued will have a rea-
sonable opportunity under section 618 to 
make representations, both oral and written, 
seeking remission or mitigation of the mone-
tary penalty. At the conclusion of any pro-
ceeding under section 618, Customs will pro-
vide to the person concerned a written state-
ment which sets forth the final determina-
tion and the findings of fact and conclusions 
of law on which such determination is based. 

(D) Maximum Penalties 

(1) Fraud. In the case of a fraudulent viola-
tion of section 593A, the monetary penalty 
will be in an amount not to exceed 3 times 
the actual or potential loss of revenue. 

(2) Negligence. 
(a) In General. In the case of a negligent 

violation of section 593A, the monetary pen-
alty will be in an amount not to exceed 20 
percent of the actual or potential loss of rev-
enue for the first violation. 

(b) Repetitive Violations. For the first neg-
ligent violation that is repetitive (i.e., in-
volves the same issue and the same violator), 
the penalty will be in an amount not to ex-
ceed 50 percent of the actual or potential loss 
of revenue. The penalty for a second and 
each subsequent repetitive negligent viola-
tion will be in an amount not to exceed the 
actual or potential loss of revenue. 

(3) Prior Disclosure. 
(a) In General. Subject to paragraph 

(D)(3)(b), if the person concerned discloses 
the circumstances of a violation of section 
593A before, or without knowledge of the 
commencement of, a formal investigation of 
such violation, the monetary penalty as-
sessed under this Appendix will not exceed: 

(i) In the case of fraud, an amount equal to 
the actual or potential revenue of which the 

United States is or may be deprived as a re-
sult of overpayment of the claim; or 

(ii) If the violation resulted from neg-
ligence, an amount equal to the interest 
computed on the basis of the prevailing rate 
of interest applied under 26 U.S.C. 6621 on the 
amount of actual revenue of which the 
United States is or may be deprived during 
the period that begins on the date of over-
payment of the claim and ends on the date 
on which the person concerned tenders the 
amount of the overpayment. 

(b) Condition Affecting Penalty Limitations. 
The limitations in paragraph (D)(3)(a) on the 
amount of the monetary penalty to be as-
sessed apply only if the person concerned 
tenders the amount of the overpayment 
made on the claim either at the time of the 
disclosure or within 30 days (or such longer 
period as Customs may provide) from the 
date of notice by Customs of its calculation 
of the amount of overpayment. 

(c) Burden of Proof. The person asserting 
lack of knowledge of the commencement of a 
formal investigation has the burden of proof 
in establishing such lack of knowledge. 

(d) Commencement of Investigation. For pur-
poses of this Appendix, a formal investiga-
tion of a violation is considered to be com-
menced with regard to the disclosing party, 
and with regard to the disclosed information, 
on the date recorded in writing by Customs 
as the date on which facts and circumstances 
were discovered which caused Customs to be-
lieve that a possibility of a violation of sec-
tion 593A existed. 

(e) Exclusivity. Penalty claims under sec-
tion D will be the exclusive civil remedy for 
any drawback-related violation of section 
593A. 

(E) Deprivation of Lawful Revenue 

Notwithstanding section 514, Tariff Act of 
1930, as amended (19 U.S.C. 1514), if the 
United States has been deprived of lawful du-
ties and taxes resulting from a violation of 
section 593A, Customs will require that such 
duties and taxes be restored whether or not 
a monetary penalty is assessed. 

(F) Final Disposition of Penalty Cases When the 
Drawback Claimant Is Not a Certified Partici-
pant in the Drawback Compliance Program 

(1) In General. Customs will consider all in-
formation in the petition and all available 
evidence, taking into account any miti-
gating, aggravating, and extraordinary fac-
tors, in determining the final assessed pen-
alty. All factors considered should be stated 
in the decision. 

(2) Penalty Disposition When There Has Been 
No Prior Disclosure. 

(a) Nonrepetitive Negligent Violation. The 
final penalty disposition will be in an 
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amount ranging from a minimum of 10 per-
cent of the actual or potential loss of rev-
enue to a maximum of 20 percent of the ac-
tual or potential loss of revenue. 

(b) Repetitive Negligent Violation. 
(i) First Repetitive Negligent Violation. The 

final penalty disposition will be in an 
amount ranging from a minimum of 25 per-
cent of the actual or potential loss of rev-
enue to a maximum of 50 percent of the ac-
tual or potential loss of revenue. 

(ii) Second and Each Subsequent Repetitive 
Negligent Violation. The final penalty disposi-
tion will be in an amount ranging from a 
minimum of 50 percent of the actual or po-
tential loss of revenue to a maximum of 100 
percent of the actual or potential loss of rev-
enue. 

(c) Fraudulent Violation. The final penalty 
disposition will be in an amount ranging 
from a minimum of 1.5 times the actual or 
potential loss of revenue to a maximum of 3 
times the actual or potential loss of revenue. 

(3) Penalty Disposition When There Has Been 
a Prior Disclosure. 

(a) Negligent Violation. The final penalty 
disposition will be in an amount equal to the 
interest determined in accordance with para-
graph (D)(3)(a)(ii). 

(b) Fraudulent Violation. The final penalty 
disposition will be in an amount equal to 100 
percent of the actual or potential loss of rev-
enue. 

(4) Mitigating Factors. The following factors 
will be considered in mitigation of the pro-
posed or assessed penalty claim or final pen-
alty amount, provided that the case record 
sufficiently establishes their existence. The 
list is not exclusive. 

(a) Contributory Customs Error. This factor 
includes misleading or erroneous advice 
given by a Customs official in writing to the 
alleged violator, but this factor may be ap-
plied in such a case only if it appears that 
the alleged violator reasonably relied upon 
the written information and the alleged vio-
lator fully and accurately informed Customs 
of all relevant facts. The concept of com-
parative negligence may be utilized in deter-
mining the weight to be assigned to this fac-
tor. If the Customs error contributed to the 
violation, but the alleged violator is also 
culpable, the Customs error is to be consid-
ered as a mitigating factor. If it is deter-
mined that the Customs error was the sole 
cause of the violation, the proposed or as-
sessed penalty is to be cancelled. 

(b) Cooperation With the Investigation. To 
obtain the benefits of this factor, the alleged 
violator must exhibit cooperation beyond 
that expected from a person under investiga-
tion for a Customs violation. An example of 
the cooperation contemplated includes as-
sisting Customs officers to an unusual degree 
in auditing the books and records of the al-
leged violator (e.g., incurring extraordinary 
expenses in providing computer runs solely 

for submission to Customs to assist the 
agency in cases involving an unusually large 
number of entries and/or complex issues). 
Another example consists of assisting Cus-
toms in obtaining additional information re-
lating to the subject violation or other viola-
tions. Merely providing the books and 
records of the alleged violator may not be 
considered cooperation justifying mitigation 
inasmuch as Customs has the right to exam-
ine an importer’s books and records pursuant 
to 19 U.S.C. 1508–1509. 

(c) Immediate Remedial Action. This factor 
includes the payment of the actual loss of 
revenue prior to the issuance of a penalty 
notice and within 30 days after Customs no-
tifies the alleged violator of the actual loss 
of revenue attributable to the violation. In 
appropriate cases, where the alleged violator 
provides evidence that, immediately after 
learning of the violation, substantial reme-
dial action was taken to correct organiza-
tional or procedural defects, immediate re-
medial action may be granted as a miti-
gating factor. Customs encourages imme-
diate remedial action to ensure against fu-
ture incidents of non-compliance. 

(d) Prior Good Record. Prior good record is 
a factor only if the alleged violator is able to 
demonstrate a consistent pattern of filing 
drawback claims without violation of sec-
tion 593A, or any other statute prohibiting 
the making or filing of a false statement or 
document in connection with a drawback 
claim. This factor will not be considered in 
alleged fraudulent violations of section 593A. 

(e) Inability to Pay the Customs Penalty. The 
party claiming the existence of this factor 
must present documentary evidence in sup-
port thereof, including copies of income tax 
returns for the previous 3 years and an au-
dited financial statement for the most recent 
fiscal quarter. In certain cases, Customs may 
waive the production of an audited financial 
statement or may request alternative or ad-
ditional financial data in order to facilitate 
an analysis of a claim of inability to pay 
(e.g., examination of the financial records of 
a foreign entity related to the U.S. company 
claiming inability to pay). In addition, the 
alleged violator must present information 
reflecting ownership and related domestic 
and foreign parties and must provide infor-
mation reflecting its current financial condi-
tion, including books and records of account, 
bank statements, other tax records (for ex-
ample, sales tax returns) and a list of assets 
with current values; if the alleged violator is 
a closely held corporation, similar current 
financial information must be provided on 
the shareholders, wherever they are located. 

(f) Customs Knowledge. This factor may be 
used in non-fraud cases (which also are not 
the subject of a criminal investigation) if it 
is determined that Customs had actual 
knowledge of a violation and failed, without 
justification, to inform the violator so that 
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it could have taken earlier remedial action. 
This factor is not applicable when a substan-
tial delay in the investigation is attributable 
to the alleged violator. 

(5) Aggravating Factors. Certain factors 
may be determined to be aggravating factors 
in calculating the amount of the proposed or 
assessed penalty claim or the amount of the 
final administrative penalty. The presence of 
one or more aggravating factors may not be 
used to raise the level of culpability attrib-
utable to the alleged violations, but may be 
used to offset the presence of mitigating fac-
tors. The following factors will be considered 
‘‘aggravating factors’’, provided that the 
case record sufficiently establishes their ex-
istence. The list is not exclusive. 

(a) Obstructing an investigation or audit. 
(b) Withholding evidence. 
(c) Providing misleading information con-

cerning the violation. 
(d) Prior substantive violations of section 

593A for which a final administrative finding 
of culpability has been made. 

(e) Failure to comply with a Customs sum-
mons or lawful demand for records. 

(G) Drawback Compliance Program Participants 

(1) In General. Special alternative proce-
dures and penalty assessment standards 
apply in the case of negligent violations of 
section 593A committed by persons who are 
certified as participants in the Customs 
drawback compliance program and who are 
generally in compliance with the procedures 
and requirements of that program. Provi-
sions regarding the operation of the draw-
back compliance program are set forth in 
part 191 of the Customs Regulations (19 CFR 
part 191). 

(2) Alternatives to Penalties. When a partici-
pant described in paragraph (G)(1) commits a 
violation of section 593A, in the absence of 
fraud or repeated violations and in lieu of a 
monetary penalty, Customs will issue a writ-
ten notice of the violation (warning letter). 

(a) Contents of Notice. The notice will: 
(i) State that the person has violated sec-

tion 593A; 
(ii) Explain the nature of the violation; and 
(iii) Warn the person that future violations 

of section 593A may result in the imposition 
of monetary penalties and that repetitive 
violations may result in removal of certifi-
cation under the drawback compliance pro-
gram until the person takes corrective ac-
tion that is satisfactory to Customs. 

(b) Response to Notice. Within 30 days from 
the date of mailing of the written notice, the 
person must notify Customs in writing of the 
steps that have been taken to prevent a re-
currence of the violation unless the person 
establishes to the satisfaction of Customs 
that no violation took place (see 
§ 162.73a(b)(2)(ii) of the Customs Regulations, 
19 CFR 162.73a(b)(2)(ii)). If the person fails to 
provide the required notification in a timely 

manner, any penalty assessed for a repetitive 
violation under paragraph (G)(3) will not be 
subject to mitigation under this Appendix. 

(3) Repetitive Violations. 
(a) In General. A person who has been 

issued a written notice under paragraph 
(G)(2) and who subsequently commits a neg-
ligent violation that is repetitive (i.e., in-
volves the same issue), and any other person 
who is a participant described in paragraph 
(G)(1) and who commits a repetitive neg-
ligent violation, is subject to one of the fol-
lowing monetary penalties: 

(i) An amount not to exceed 20 percent of 
the loss of revenue for the first repetitive 
violation that occurs within three years 
from the date of the violation of which it is 
repetitive; 

(ii) An amount not to exceed 50 percent of 
the loss of revenue for the second repetitive 
violation that occurs within three years 
from the date of the first of two violations of 
which it is repetitive ; and 

(iii) An amount not to exceed 100 percent 
of the loss of revenue for the third and each 
subsequent repetitive violation that occurs 
within three years from the date of the first 
of three or more violations of which it is re-
petitive. 

(b) Repetitive Violations Outside 3-Year Pe-
riod. If a participant described in paragraph 
(G)(1) commits a negligent violation that is 
repetitive but that did not occur within 3 
years of the violation of which it is repet-
itive, the new violation will be treated as a 
first violation for which a written notice will 
be issued in accordance with paragraph 
(G)(2), and each repetitive violation subse-
quent to that violation that occurs within 
any 3-year period described in paragraph 
(G)(3)(a) will result in the assessment of the 
applicable monetary penalty prescribed in 
that paragraph. 

(4) Final Penalty Disposition When There Has 
Been No Prior Disclosure. 

(a) In General. Customs will consider all in-
formation in the petition and all available 
evidence, taking into account any miti-
gating factors (see paragraph (F)(4)), aggra-
vating factors (see paragraph (F)(5)), and ex-
traordinary factors in determining the final 
assessed penalty. All factors considered 
should be stated in the decision. 

(b) First Repetitive Negligent Violation Within 
3 Years of Violation Handled Under Paragraph 
(G)(2). The final penalty disposition will be 
in an amount ranging from a minimum of 10 
percent of the loss of revenue to a maximum 
of 20 percent of the loss of revenue. 

(c) Second Repetitive Negligent Violation 
Within 3 Years of Violation Handled Under 
Paragraph (G)(2) or (G)(3). The final penalty 
disposition will be in an amount ranging 
from a minimum of 25 percent of the loss of 
revenue to a maximum of 50 percent of the 
loss of revenue. 

VerDate Mar<15>2010 12:27 Jun 24, 2014 Jkt 232064 PO 00000 Frm 00338 Fmt 8010 Sfmt 8002 Y:\SGML\232064.XXX 232064eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



329 

U.S. Customs and Border Protection, DHS; Treasury § 172.1 

(d) Third and Each Subsequent Repetitive 
Negligent Violation Within 3 Years of Violation 
Handled Under Paragraph (G)(2) or (G)(3). The 
final penalty disposition will be in an 
amount ranging from a minimum of 50 per-
cent of the loss of revenue to a maximum of 
100 percent of the loss of revenue. 

(e) Fraudulent Violations. The final penalty 
disposition will be determined in the same 
manner as in the case of fraudulent viola-
tions committed by persons who are not par-
ticipants in the drawback compliance pro-
gram (see paragraph (F)(2)(c)). 

(5) Final Penalty Disposition When There Has 
Been A Prior Disclosure. The final penalty dis-
position will be determined in the same man-
ner as in the case of persons who are not par-
ticipants in the drawback compliance pro-
gram (see paragraph (F)(3)). 

(H) Violations by Small Entities 

In compliance with the mandate of the 
Small Business Regulatory Enforcement 
Fairness Act of 1996, under appropriate cir-
cumstances, the issuance of a penalty under 
section 593A may be waived for businesses 
qualifying as small business entities. Proce-
dures that were established for small busi-
ness entities regarding violations of 19 U.S.C. 
1592 in Treasury Decision 97–46 published in 
the FEDERAL REGISTER (62 FR 30378) are also 
applicable for small entities regarding viola-
tions of section 593A. 

[T.D. 00–5, 65 FR 3809, Jan. 25, 2000] 

PART 172—CLAIMS FOR LIQ-
UIDATED DAMAGES; PENALTIES 
SECURED BY BONDS 

Sec. 
172.0 Scope. 

Subpart A—Notice of Claim and 
Application for Relief 

172.1 Notice of liquidated damages or pen-
alty incurred and right to petition for re-
lief. 

172.2 Petition for relief. 
172.3 Filing a petition. 
172.4 Demand on surety. 

Subpart B—Action on Petitions 

172.11 Petitions acted on by Fines, Pen-
alties, and Forfeitures Officer. 

172.12 Petitions acted at Customs Head-
quarters. 

172.13 Limitations on consideration of peti-
tions. 

172.14 Headquarters advice. 

Subpart C—Disposition of Petitions 

172.21 Decisions effective for limited time. 

172.22 Decisions not protestable. 

Subpart D—Offers in Compromise 

172.31 Form of offers. 
172.32 Authority to accept offers. 
172.33 Acceptance of offers in compromise. 

Subpart E—Supplemental Petitions for 
Relief 

172.41 Time and place of filing. 
172.42 Supplemental petition decision au-

thority. 
172.43 Waiver of statute of limitations. 

AUTHORITY: 19 U.S.C. 66, 1618, 1623, 1624. 

SOURCE: T.D. 00–57, 65 FR 53578, Sept. 5, 
2000, unless otherwise noted. 

§ 172.0 Scope. 

This part contains provisions relat-
ing to petitions for relief from claims 
for liquidated damages arising under 
any Customs bond and penalties in-
curred which are secured by the condi-
tions of the International Carrier Bond 
(see § 113.64 of this Chapter). This part 
does not relate to petitions on unse-
cured fines or penalties or seizures and 
forfeitures, nor does it relate to peti-
tions for the restoration of proceeds of 
sale pursuant to 19 U.S.C. 1613. 

Subpart A—Notice of Claim and 
Application for Relief 

§ 172.1 Notice of liquidated damages or 
penalty incurred and right to peti-
tion for relief. 

(a) Notice of liquidated damages or pen-
alty incurred. When there is a failure to 
meet the conditions of any bond posted 
with Customs or when a violation oc-
curs which results in assessment of a 
penalty which is secured by a Customs 
bond, the principal will be notified in 
writing of any liability for liquidated 
damages or penalty incurred and a de-
mand will be made for payment. The 
sureties on such bond will also be noti-
fied in writing of any such liability at 
the same time. 

(b) Notice of right to petition for relief. 
The notice will inform the principal 
that application may be made for relief 
from payment of liquidated damages or 
penalty. 
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