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20 CFR Ch. IX (4–1–14 Edition) § 1002.139 

EMPLOYER STATUTORY DEFENSES 

§ 1002.139 Are there any circumstances 
in which the pre-service employer 
is excused from its obligation to re-
employ the employee following a 
period of uniformed service? What 
statutory defenses are available to 
the employer in an action or pro-
ceeding for reemployment benefits? 

(a) Even if the employee is otherwise 
eligible for reemployment benefits, the 
employer is not required to reemploy 
him or her if the employer establishes 
that its circumstances have so changed 
as to make reemployment impossible 
or unreasonable. For example, an em-
ployer may be excused from reem-
ploying the employee where there has 
been an intervening reduction in force 
that would have included that em-
ployee. The employer may not, how-
ever, refuse to reemploy the employee 
on the basis that another employee was 
hired to fill the reemployment position 
during the employee’s absence, even if 
reemployment might require the ter-
mination of that replacement em-
ployee; 

(b) Even if the employee is otherwise 
eligible for reemployment benefits, the 
employer is not required to reemploy 
him or her if it establishes that assist-
ing the employee in becoming qualified 
for reemployment would impose an 
undue hardship, as defined in § 1002.5(n) 
and discussed in § 1002.198, on the em-
ployer; or, 

(c) Even if the employee is otherwise 
eligible for reemployment benefits, the 
employer is not required to reemploy 
him or her if it establishes that the 
employment position vacated by the 
employee in order to perform service in 
the uniformed services was for a brief, 
nonrecurrent period and there was no 
reasonable expectation that the em-
ployment would continue indefinitely 
or for a significant period. 

(d) The employer defenses included in 
this section are affirmative ones, and 
the employer carries the burden to 
prove by a preponderance of the evi-
dence that any one or more of these de-
fenses is applicable. 

Subpart D—Rights, Benefits, and 
Obligations of Persons Absent 
from Employment Due to 
Service in the Uniformed Serv-
ices 

FURLOUGH AND LEAVE OF ABSENCE 

§ 1002.149 What is the employee’s sta-
tus with his or her civilian em-
ployer while performing service in 
the uniformed services? 

During a period of service in the uni-
formed services, the employee is 
deemed to be on furlough or leave of 
absence from the civilian employer. In 
this status, the employee is entitled to 
the non-seniority rights and benefits 
generally provided by the employer to 
other employees with similar seniority, 
status, and pay that are on furlough or 
leave of absence. Entitlement to these 
non-seniority rights and benefits is not 
dependent on how the employer charac-
terizes the employee’s status during a 
period of service. For example, if the 
employer characterizes the employee 
as ‘‘terminated’’ during the period of 
uniformed service, this characteriza-
tion cannot be used to avoid USERRA’s 
requirement that the employee be 
deemed on furlough or leave of ab-
sence, and therefore entitled to the 
non-seniority rights and benefits gen-
erally provided to employees on fur-
lough or leave of absence. 

§ 1002.150 Which non-seniority rights 
and benefits is the employee enti-
tled to during a period of service? 

(a) The non-seniority rights and ben-
efits to which an employee is entitled 
during a period of service are those 
that the employer provides to similarly 
situated employees by an employment 
contract, agreement, policy, practice, 
or plan in effect at the employee’s 
workplace. These rights and benefits 
include those in effect at the beginning 
of the employee’s employment and 
those established after employment 
began. They also include those rights 
and benefits that become effective dur-
ing the employee’s period of service 
and that are provided to similarly situ-
ated employees on furlough or leave of 
absence. 

(b) If the non-seniority benefits to 
which employees on furlough or leave 
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Asst. Sec. for Veterans’ Employment and Training, Labor § 1002.163 

of absence are entitled vary according 
to the type of leave, the employee must 
be given the most favorable treatment 
accorded to any comparable form of 
leave when he or she performs service 
in the uniformed services. In order to 
determine whether any two types of 
leave are comparable, the duration of 
the leave may be the most significant 
factor to compare. For instance, a two- 
day funeral leave will not be ‘‘com-
parable’’ to an extended leave for serv-
ice in the uniformed service. In addi-
tion to comparing the duration of the 
absences, other factors such as the pur-
pose of the leave and the ability of the 
employee to choose when to take the 
leave should also be considered. 

(c) As a general matter, accrual of 
vacation leave is considered to be a 
non-seniority benefit that must be pro-
vided by an employer to an employee 
on a military leave of absence only if 
the employer provides that benefit to 
similarly situated employees on com-
parable leaves of absence. 

§ 1002.151 If the employer provides full 
or partial pay to the employee 
while he or she is on military leave, 
is the employer required to also 
provide the non-seniority rights 
and benefits ordinarily granted to 
similarly situated employees on fur-
lough or leave of absence? 

Yes. If the employer provides addi-
tional benefits such as full or partial 
pay when the employee performs serv-
ice, the employer is not excused from 
providing other rights and benefits to 
which the employee is entitled under 
the Act. 

§ 1002.152 If employment is inter-
rupted by a period of service in the 
uniformed services, are there any 
circumstances under which the em-
ployee is not entitled to the non-se-
niority rights and benefits ordi-
narily granted to similarly situated 
employees on furlough or leave of 
absence? 

If employment is interrupted by a pe-
riod of service in the uniformed serv-
ices and the employee knowingly pro-
vides written notice of intent not to re-
turn to the position of employment 
after service in the uniformed services, 
he or she is not entitled to those non- 
seniority rights and benefits. The em-
ployee’s written notice does not waive 

entitlement to any other rights to 
which he or she is entitled under the 
Act, including the right to reemploy-
ment after service. 

§ 1002.153 If employment is inter-
rupted by a period of service in the 
uniformed services, is the employee 
permitted upon request to use ac-
crued vacation, annual or similar 
leave with pay during the service? 
Can the employer require the em-
ployee to use accrued leave during 
a period of service? 

(a) If employment is interrupted by a 
period of service, the employee must be 
permitted upon request to use any ac-
crued vacation, annual, or similar 
leave with pay during the period of 
service, in order to continue his or her 
civilian pay. However, the employee is 
not entitled to use sick leave that ac-
crued with the civilian employer dur-
ing a period of service in the uniformed 
services, unless the employer allows 
employees to use sick leave for any 
reason, or allows other similarly situ-
ated employees on comparable fur-
lough or leave of absence to use ac-
crued paid sick leave. Sick leave is 
usually not comparable to annual or 
vacation leave; it is generally intended 
to provide income when the employee 
or a family member is ill and the em-
ployee is unable to work. 

(b) The employer may not require the 
employee to use accrued vacation, an-
nual, or similar leave during a period 
of service in the uniformed services. 

HEALTH PLAN COVERAGE 

§ 1002.163 What types of health plans 
are covered by USERRA? 

(a) USERRA defines a health plan to 
include an insurance policy or con-
tract, medical or hospital service 
agreement, membership or subscrip-
tion contract, or arrangement under 
which the employee’s health services 
are provided or the expenses of those 
services are paid. 

(b) USERRA covers group health 
plans as defined in the Employee Re-
tirement Income Security Act of 1974 
(ERISA) at 29 U.S.C. 1191b(a). USERRA 
applies to group health plans that are 
subject to ERISA, and plans that are 
not subject to ERISA, such as those 
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