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(C) A 401 certification has been issued 
or waived and, if appropriate, CZM con-
sistency concurrence obtained or pre-
sumed either on a generic or individual 
basis. 

(2) Regional permits. Regional permits 
are a type of general permit as defined 
in 33 CFR 322.2(f) and 33 CFR 323.2(n). 
They may be issued by a division or 
district engineer after compliance with 
the other procedures of this regulation. 
After a regional permit has been 
issued, individual activities falling 
within those categories that are au-
thorized by such regional permits do 
not have to be further authorized by 
the procedures of this regulation. The 
issuing authority will determine and 
add appropriate conditions to protect 
the public interest. When the issuing 
authority determines on a case-by-case 
basis that the concerns for the aquatic 
environment so indicate, he may exer-
cise discretionary authority to over-
ride the regional permit and require an 
individual application and review. A 
regional permit may be revoked by the 
issuing authority if it is determined 
that it is contrary to the public inter-
est provided the procedures of § 325.7 of 
this part are followed. Following rev-
ocation, applications for future activi-
ties in areas covered by the regional 
permit shall be processed as applica-
tions for individual permits. No re-
gional permit shall be issued for a pe-
riod of more than five years. 

(3) Joint procedures. Division and dis-
trict engineers are authorized and en-
couraged to develop joint procedures 
with states and other Federal agencies 
with ongoing permit programs for ac-
tivities also regulated by the Depart-
ment of the Army. Such procedures 
may be substituted for the procedures 
in paragraphs (a)(1) through (a)(5) of 
this section provided that the sub-
stantive requirements of those sections 
are maintained. Division and district 
engineers are also encouraged to de-
velop management techniques such as 
joint agency review meetings to expe-
dite the decision-making process. How-
ever, in doing so, the applicant’s rights 
to a full public interest review and 
independent decision by the district or 
division engineer must be strictly ob-
served. 

(4) Emergency procedures. Division en-
gineers are authorized to approve spe-
cial processing procedures in emer-
gency situations. An ‘‘emergency’’ is a 
situation which would result in an un-
acceptable hazard to life, a significant 
loss of property, or an immediate, un-
foreseen, and significant economic 
hardship if corrective action requiring 
a permit is not undertaken within a 
time period less than the normal time 
needed to process the application under 
standard procedures. In emergency sit-
uations, the district engineer will ex-
plain the circumstances and rec-
ommend special procedures to the divi-
sion engineer who will instruct the dis-
trict engineer as to further processing 
of the application. Even in an emer-
gency situation, reasonable efforts will 
be made to receive comments from in-
terested Federal, state, and local agen-
cies and the affected public. Also, no-
tice of any special procedures author-
ized and their rationale is to be appro-
priately published as soon as prac-
ticable. 

[51 FR 41236, Nov. 13, 1986, as amended at 62 
FR 26230, May 13, 1997] 

§ 325.3 Public notice. 
(a) General. The public notice is the 

primary method of advising all inter-
ested parties of the proposed activity 
for which a permit is sought and of so-
liciting comments and information 
necessary to evaluate the probable im-
pact on the public interest. The notice 
must, therefore, include sufficient in-
formation to give a clear under-
standing of the nature and magnitude 
of the activity to generate meaningful 
comment. The notice should include 
the following items of information: 

(1) Applicable statutory authority or 
authorities; 

(2) The name and address of the ap-
plicant; 

(3) The name or title, address and 
telephone number of the Corps em-
ployee from whom additional informa-
tion concerning the application may be 
obtained; 

(4) The location of the proposed ac-
tivity; 

(5) A brief description of the proposed 
activity, its purpose and intended use, 
so as to provide sufficient information 
concerning the nature of the activity 

VerDate Mar<15>2010 10:03 Sep 08, 2014 Jkt 232137 PO 00000 Frm 00425 Fmt 8010 Sfmt 8010 Y:\SGML\232137.XXX 232137pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



416 

33 CFR Ch. II (7–1–14 Edition) § 325.3 

to generate meaningful comments, in-
cluding a description of the type of 
structures, if any, to be erected on fills 
or pile or float-supported platforms, 
and a description of the type, composi-
tion, and quantity of materials to be 
discharged or disposed of in the ocean; 

(6) A plan and elevation drawing 
showing the general and specific site 
location and character of all proposed 
activities, including the size relation-
ship of the proposed structures to the 
size of the impacted waterway and 
depth of water in the area; 

(7) If the proposed activity would 
occur in the territorial seas or ocean 
waters, a description of the activity’s 
relationship to the baseline from which 
the territorial sea is measured; 

(8) A list of other government au-
thorizations obtained or requested by 
the applicant, including required cer-
tifications relative to water quality, 
coastal zone management, or marine 
sanctuaries; 

(9) If appropriate, a statement that 
the activity is a categorical exclusion 
for purposes of NEPA (see paragraph 7 
of appendix B to 33 CFR part 230); 

(10) A statement of the district engi-
neer’s current knowledge on historic 
properties; 

(11) A statement of the district engi-
neer’s current knowledge on endan-
gered species (see § 325.2(b)(5)); 

(12) A statement(s) on evaluation fac-
tors (see § 325.3(c)); 

(13) Any other available information 
which may assist interested parties in 
evaluating the likely impact of the 
proposed activity, if any, on factors af-
fecting the public interest; 

(14) The comment period based on 
§ 325.2(d)(2); 

(15) A statement that any person may 
request, in writing, within the com-
ment period specified in the notice, 
that a public hearing be held to con-
sider the application. Requests for pub-
lic hearings shall state, with particu-
larity, the reasons for holding a public 
hearing; 

(16) For non-federal applications in 
states with an approved CZM Plan, a 
statement on compliance with the ap-
proved Plan; and 

(17) In addition, for section 103 (ocean 
dumping) activities: 

(i) The specific location of the pro-
posed disposal site and its physical 
boundaries; 

(ii) A statement as to whether the 
proposed disposal site has been des-
ignated for use by the Administrator, 
EPA, pursuant to section 102(c) of the 
Act; 

(iii) If the proposed disposal site has 
not been designated by the Adminis-
trator, EPA, a description of the char-
acteristics of the proposed disposal site 
and an explanation as to why no pre-
viously designated disposal site is fea-
sible; 

(iv) A brief description of known 
dredged material discharges at the pro-
posed disposal site; 

(v) Existence and documented effects 
of other authorized disposals that have 
been made in the disposal area (e.g., 
heavy metal background reading and 
organic carbon content); 

(vi) An estimate of the length of time 
during which disposal would continue 
at the proposed site; and 

(vii) Information on the characteris-
tics and composition of the dredged 
material. 

(b) Public notice for general permits. 
District engineers will publish a public 
notice for all proposed regional general 
permits and for significant modifica-
tions to, or reissuance of, existing re-
gional permits within their area of ju-
risdiction. Public notices for statewide 
regional permits may be issued jointly 
by the affected Corps districts. The no-
tice will include all applicable informa-
tion necessary to provide a clear under-
standing of the proposal. In addition, 
the notice will state the availability of 
information at the district office which 
reveals the Corps’ provisional deter-
mination that the proposed activities 
comply with the requirements for 
issuance of general permits. District 
engineers will publish a public notice 
for nationwide permits in accordance 
with 33 CFR 330.4. 

(c) Evaluation factors. A paragraph de-
scribing the various evaluation factors 
on which decisions are based shall be 
included in every public notice. 

(1) Except as provided in paragraph 
(c)(3) of this section, the following will 
be included: 
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‘‘The decision whether to issue a permit 
will be based on an evaluation of the prob-
able impact including cumulative impacts of 
the proposed activity on the public interest. 
That decision will reflect the national con-
cern for both protection and utilization of 
important resources. The benefit which rea-
sonably may be expected to accrue from the 
proposal must be balanced against its rea-
sonably foreseeable detriments. All factors 
which may be relevant to the proposal will 
be considered including the cumulative ef-
fects thereof; among those are conservation, 
economics, aesthetics, general environ-
mental concerns, wetlands, historic prop-
erties, fish and wildlife values, flood hazards, 
floodplain values, land use, navigation, 
shoreline erosion and accretion, recreation, 
water supply and conservation, water qual-
ity, energy needs, safety, food and fiber pro-
duction, mineral needs, considerations of 
property ownership and, in general, the 
needs and welfare of the people.’’ 

(2) If the activity would involve the 
discharge of dredged or fill material 
into the waters of the United States or 
the transportation of dredged material 
for the purpose of disposing of it in 
ocean waters, the public notice shall 
also indicate that the evaluation of the 
inpact of the activity on the public in-
terest will include application of the 
guidelines promulgated by the Admin-
istrator, EPA, (40 CFR part 230) or of 
the criteria established under author-
ity of section 102(a) of the Marine Pro-
tection, Research and Sanctuaries Act 
of 1972, as amended (40 CFR parts 220 to 
229), as appropriate. (See 33 CFR parts 
323 and 324). 

(3) In cases involving construction of 
artificial islands, installations and 
other devices on outer continental 
shelf lands which are under mineral 
lease from the Department of the Inte-
rior, the notice will contain the fol-
lowing statement: ‘‘The decision as to 
whether a permit will be issued will be 
based on an evaluation of the impact of 
the proposed work on navigation and 
national security.’’ 

(d) Distribution of public notices. (1) 
Public notices will be distributed for 
posting in post offices or other appro-
priate public places in the vicinity of 
the site of the proposed work and will 
be sent to the applicant, to appropriate 
city and county officials, to adjoining 
property owners, to appropriate state 
agencies, to appropriate Indian Tribes 
or tribal representatives, to concerned 

Federal agencies, to local, regional and 
national shipping and other concerned 
business and conservation organiza-
tions, to appropriate River Basin Com-
missions, to appropriate state and 
areawide clearing houses as prescribed 
by OMB Circular A–95, to local news 
media and to any other interested 
party. Copies of public notices will be 
sent to all parties who have specifi-
cally requested copies of public no-
tices, to the U.S. Senators and Rep-
resentatives for the area where the 
work is to be performed, the field rep-
resentative of the Secretary of the In-
terior, the Regional Director of the 
Fish and Wildlife Service, the Regional 
Director of the National Park Service, 
the Regional Administrator of the En-
vironmental Protection Agency (EPA), 
the Regional Director of the National 
Marine Fisheries Service of the Na-
tional Oceanic and Atmospheric Ad-
ministration (NOAA), the head of the 
state agency responsible for fish and 
wildlife resources, the State Historic 
Preservation Officer, and the District 
Commander, U.S. Coast Guard. 

(2) In addition to the general dis-
tribution of public notices cited above, 
notices will be sent to other addressees 
in appropriate cases as follows: 

(i) If the activity would involve 
structures or dredging along the shores 
of the seas or Great Lakes, to the 
Coastal Engineering Research Center, 
Washington, DC 20016. 

(ii) If the activity would involve con-
struction of fixed structures or artifi-
cial islands on the outer continental 
shelf or in the territorial seas, to the 
Assistant Secretary of Defense (Man-
power, Installations, and Logistics 
(ASD(MI&L)), Washington, DC 20310; 
the Director, Defense Mapping Agency 
(Hydrographic Center) Washington, DC 
20390, Attention, Code NS12; and the 
National Ocean Service, Office of Coast 
Survey, N/CS261, 1315 East West High-
way, Silver Spring, Maryland 20910– 
3282, and to affected military installa-
tions and activities. 

(iii) If the activity involves the con-
struction of structures to enhance fish 
propagation (e.g., fishing reefs) along 
the coasts of the United States, to the 
Director, Office of Marine Recreational 
Fisheries, National Marine Fisheries 
Service, Washington, DC 20235. 
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(iv) If the activity involves the con-
struction of structures which may af-
fect aircraft operations or for purposes 
associated with seaplane operations, to 
the Regional Director of the Federal 
Aviation Administration. 

(v) If the activity would be in connec-
tion with a foreign-trade zone, to the 
Executive Secretary, Foreign-Trade 
Zones Board, Department of Com-
merce, Washington, DC 20230 and to the 
appropriate District Director of Cus-
toms as Resident Representative, For-
eign-Trade Zones Board. 

(3) It is presumed that all interested 
parties and agencies will wish to re-
spond to public notices; therefore, a 
lack of response will be interpreted as 
meaning that there is no objection to 
the proposed project. A copy of the 
public notice with the list of the ad-
dresses to whom the notice was sent 
will be included in the record. If a ques-
tion develops with respect to an activ-
ity for which another agency has re-
sponsibility and that other agency has 
not responded to the public notice, the 
district engineer may request its com-
ments. Whenever a response to a public 
notice has been received from a mem-
ber of Congress, either in behalf of a 
constitutent or himself, the district en-
gineer will inform the member of Con-
gress of the final decision. 

(4) District engineers will update 
public notice mailing lists at least 
once every two years. 

§ 325.4 Conditioning of permits. 
(a) District engineers will add special 

conditions to Department of the Army 
permits when such conditions are nec-
essary to satisfy legal requirements or 
to otherwise satisfy the public interest 
requirement. Permit conditions will be 
directly related to the impacts of the 
proposal, appropriate to the scope and 
degree of those impacts, and reason-
ably enforceable. 

(1) Legal requirements which may be 
satisfied by means of Corps permit con-
ditions include compliance with the 
404(b)(1) guidelines, the EPA ocean 
dumping criteria, the Endangered Spe-
cies Act, and requirements imposed by 
conditions on state section 401 water 
quality certifications. 

(2) Where appropriate, the district 
engineer may take into account the ex-

istence of controls imposed under other 
federal, state, or local programs which 
would achieve the objective of the de-
sired condition, or the existence of an 
enforceable agreement between the ap-
plicant and another party concerned 
with the resource in question, in deter-
mining whether a proposal complies 
with the 404(b)(1) guidelines, ocean 
dumping criteria, and other applicable 
statutes, and is not contrary to the 
public interest. In such cases, the De-
partment of the Army permit will be 
conditioned to state that material 
changes in, or a failure to implement 
and enforce such program or agree-
ment, will be grounds for modifying, 
suspending, or revoking the permit. 

(3) Such conditions may be accom-
plished on-site, or may be accom-
plished off-site for mitigation of sig-
nificant losses which are specifically 
identifiable, reasonably likely to 
occur, and of importance to the human 
or aquatic environment. 

(b) District engineers are authorized 
to add special conditions, exclusive of 
paragraph (a) of this section, at the ap-
plicant’s request or to clarify the per-
mit application. 

(c) If the district engineer determines 
that special conditions are necessary 
to insure the proposal will not be con-
trary to the public interest, but those 
conditions would not be reasonably 
implementable or enforceable, he will 
deny the permit. 

(d) Bonds. If the district engineer has 
reason to consider that the permittee 
might be prevented from completing 
work which is necessary to protect the 
public interest, he may require the per-
mittee to post a bond of sufficient 
amount to indemnify the government 
against any loss as a result of correc-
tive action it might take. 

§ 325.5 Forms of permits. 
(a) General discussion. (1) DA permits 

under this regulation will be in the 
form of individual permits or general 
permits. The basic format shall be ENG 
Form 1721, DA Permit (Appendix A). 

(2) The general conditions included in 
ENG Form 1721 are normally applicable 
to all permits; however, some condi-
tions may not apply to certain permits 
and may be deleted by the issuing offi-
cer. Special conditions applicable to 
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